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FOREWORD 


PiEA^il il^an Art, in which Perfection depends on ftactice, 
an4 Brevity's the^ul of Pleading as of Wit. 

'The Object of. Plead^g is Definition, and a good pleading is 
j^oncis^ Precise, Relevant and Comprehensive, while a bad pleading 
^is Prolix, Discursive, Irrelevant, VagusTand Wanting in Particulars. 


The result^: of good .pleading Is Dispatch, and of bad pleading 
Loss of Time, Labour, M^ney aftd Judicial Ur|^nity. 

Baji pleading is a disease which is still widc'spread in the 
Mofassil ^of Bengal, but Calcutta is gradually approaching convale* 
scence. Recently certa^ plltaders had the hardihood to complain 
about the Jjrevity of pleadings nowadays, and a prominent and 
respected leader of the Calcutta Bar argued quite seriously that the 
object of ples^fling was to keep your opponent guessing. There 
cannot then be any doubt about the urgent need of a book on 
Pleadings and Precedents in Bengal. 


India is vast and conditions vary in each Province. To attract 
and appeal to the profession, precedents should be couched in 
familiar terms and have some reference to local names, habits and 
conditions. 


A busy practitioner has little time to study principles, but by 
copying and adapting good precedents he may at least avoid 

humiliation, if he cannot achieve perfection. 

• • 

We have nothing suitable to Bengal, and I am glad to know that 
this book has been compiled by Mr. S. C. Ghosh with so much skill, 
learning and patient care, and with so great a knowledge and so 
clear a preception of the true art of pleading. The precedents are 
excellent and will be of great help to the pleader be he young or ’ 
old, experienced or aspiring. 

This book fills a great and pressing need, and so, concisely and 
precisely, I recommend it to Bench and Bar. 


High*Court, Calcutta, 
December, 1940. 








PREFACE 

0 

The system of pleading' in vogae in thift country has an historical 
backgreuad.. The ancient Hindu system anticipated fundamentally 
the modeigi English rules <> of pleading in that the pleadings under 
that system, were recjuifed to be concise, precise, relevant and 
unimbiguonsi 'I^e pleadings in Mahomedan times were free from 
technicalities of form and were subordinated to the end of securing 
^substantial jnsti«3. The tribunal determined the issues by a viva 
voce examination of the parties even outside their respective plead- 
ings. The English rules of pleading by a series of experiments at 
adaptations to Indian conditions at last emerged in a multi-coloured 
garb in the Civil Procedure Code of 

Part I of this book deals briefly with the History of Pleadings 
from the earliest times and depicts in broad outline the resent day 
Englisli and tho Indian systems of j)leading. A proper under- 
standing of the ndative values of the two systems is essential from a 
practical, not*inerely an academic, point of view. 

Part II deals with^ the Principles of Pleading, Part IV, with 
Forms of Pleading. 

The rules of pleading contained in the Civil Procedure Code and 
the special rules contained in the Original Side Rules of tho High 
Courts of Calcutta, Pombay, Madras and Rangoon, and those of the 
Federal Court have been set forth in their proper places. The 
s^ivcial chapters on ‘Parties' including ‘Classes of Pearsons’, ‘Causes 
of Action', ‘Jurisdiction’, ‘Special Defences’, ‘Particulars’, ‘Set-off 
and Counter-claim’ are intended to serve as a practical guide to a 
vastly varied nature of suits which may be instituted and defended. 
To be able to decide in a given case, who is entitled to sue, who is 
liable to be sued, what causes of acMon may be joined, what reliefs 
may bo claimed, what facts ought to be pleaded with particularity, 
where the spit ought to be instituted, and what special defences are 
open to a defendant, all comprehensively dealt with in Part II of this 
book, is a more vital question than the mere langnage or form of 



pldadingd, foir, even according to modern prdKice, the Court is not 

to dict^e io parties how they should frame their cai^^ they 

donot offend against the rules of pleading laid down by^he law.^ 

The Fdrms of Pleadings have been Bel(^jted sAs to "toiler a ^'do 

range of subjects. A good many Forms of Plainta are based upon 

leading oases and mostly upoa^^ the fadts- of lha3| oases. ijExtraots 

from the judgments on wl4ch the Forms are based hate been given 

in the foot-notes showing what "l^sential facts, must be alleged and 

proved to entitle the plaintiff to particular reliefs. v;Once the funda- 

mental prindples underlying thd^'jadgmoiits are clearly borne in 

mind, there be no difficulty in drafting a plaint • adapted to 

particular facts. ® 

The Forms have been grouped alphalAjtiftally according to the 

6 

subject. The Plaints and Defences have been brouglit together under 
each group. This will make reference easy. But Jhe method 
adopted is not free from the vice of overlapping. }<"br example, in 
a suit by a principal against his agent for accounts, the claim may be 
brought under either of the two heads, ^Agency' or ‘Accounts' ; in a 
suit for administration against executors, the claim may be brought 
under one of the two heads — ‘Administration’ or ‘Executors’. In all 
such cases, the Form is given under one of these heads, but in the 
Index it is shown under both heads. The classitied notes given 
under each Form, will, it is hoped, nob only be helpful in the draft- 
ing of pleadings but also in fighting cases in Court. 

Certain matters have been omitted from tjie body ^of the plaints, 
e.g.f facts showing that the Court has jiiriadictiou, a statement of 
the value of the subject-matter of the suit for the purposes of juris- 
diction and of Court-fees (which is necessary in district court 
pleadings, but unnecessary in pleadings on the Original Sides of 
the High Courts other than the Madras High Court), or a statement 
of an address for service (which is required by the Madras High 
Court Original Side Rules). ^ 

In Part III some selected Forms of Petitions have been given. 
Some Forms of Petitions appended to the Original Side rules of some 
of the High Courts have been reproduced as models to be followed. 
In Part II, Chapters XXV and XXVI, certain Forms of Appeals and 
Affidavits have been incorporated Mong with the rules relating thereto. 

In writing this book I frankly acknowledge* my own limi- 
tations. The subject comprises all branches of law — statute law, 

1. (Per Kowon L J., in Knowles v. lioherls^ (1838) 88 C.D. 263, 270). 
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common law, cqstomary law and personal law — and represents 
problems of infinite variety and complexity. In India, the nnifor- 
mity of statute law is greatly hampered by the rapidity with 
which statutory changes are made and by the growing number of 
provincial enactments which directly affect the rights and remedies 
of parties to litigation in spheres to which they apply. Important 
among the recent provincial statutes are the provincial Money- 
Lenders Acts, Agricultural Debtors Acts, Hindu Religious and 
Charitable- Endowments! • Acts and Acts — all of varied 

patterns within each group. Apart from the diversity of statute 
law, of customary law and personal law, there is the growing volume 
of conflicting case-law to oope»with. To cater equally for the special 
ne<vls of aA provinces, when such diversities exist, is hardly 
feasible. 

have, tfherpfore, confined myself within a reasonable compass 
mostly to giving Forms of Pleadings which are of general applica- 
tion and have, wherever necessary, indicated in the explanatory 
notes, in the preparation of which the latest and the best original 
authorities have been •consulted, the effect of special provincial 
legislation, customary law, or the conflict of case-law where it exists, 
not omitting to point out where tlie Indian law differs from the 
English law. Even so, the pleader in not a few cases will have to 
depend upon his own resources and his knowledge of local laws 
and enstorns^to adapt liis pleading to the requirements of the case. 
Nevertheless, Ihe Prindiples of Pleading will, it is hoped, be of 
service in indicating valuable points which should not be over- 
looked, and the Forms of Pleadings as they are will at least serve 
as useful guides. 

I take this opportunity to express my deop sense of gratitude, to 
His Lordship the Honourable Sir John Lort-Williams, K. C., for 
the Foreward he has so kindly written for this book. To His Lordship 
the junior members of the Calcutta Bar owe not only an impetus but 
practical guidance in the drafting of concise and precise pleadings, 
and, to His Lordship's observations in Court, I owe in a large measure 
my inspiration to pursue tlie cultivation of the art of pleading. 

I gratefully acknowledge my irftlebteduess to Mr. K. P. Khaitan, 
Bavrister-at-Law, who during the progress of the work assisted me by 
making valuable suggestions from time to time and gave me whole- 
hearted encouragement. My grateful thanks are also due to Mr. 
Sambhu Nath Banerjee, Barrister-at-Law, for some of his vroighty 
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Buggesbions. AniODg frieads to whom my grateful thanks are due for 
making useful suggestions at times are Mr. J. N. Majumdar, Senior 
Standing Counsel, Bengal, and Messrs I. P. Mukerji and A. K. Ray 
(jr.), Barristers-at-Law. 

It remains to express my indebtedness to Mr. Heraanta K. Bose, 
Advocate, and Mr. Dhirendra K. Ghosh, }3arrister-at-Law, for their 
unremitting collaboration in lifting the voluminous case-law for th^e 
bulk of this work, and to Mr. P, Raghaba Iyer, Advocate, for a part 
thereof. I am indebted to Mr, Dhirenj^ra K. Ghosh also for his 
great assistance in verifying the references to cases with the original 
reports and in reading the proofs, but for which my task would have 
been rendered much more arduous, c I ^Iso acknowledge my in- 
debtedness to Mr. Satya Charan ChakraVarty for his skill ^aud 
industry in preparing the Table of Cases. • * 

To economise space, one Report for each case been •cited 
in the body of the book. But the Table of Oases contains references- 
to most of the contemporary series of Reports, especially Indian 
Reports. The Index will facilitate the practitioner’s task in iindiiig 
the reference he requires. 

Since printing the body of the book, a judgment of far-reaching 
importance has been delivered by Mr. Justice Edgley of the Calcutta 
High Court, in Noor Jehan Begum v. Kugen TWeenho on the 
non-maintainability of a suit for dissolution of marriage claimed 
by a non-Moslem wife after her conversion to Islam, upon 
refusal by the husband to comply with tbe.wife’s renuest to embrace 
that faith. This judgment ought to be read in connection with 
Form No. 415, pp. lOSl, 1082. 


Bar Library, 
Calcutta. 
January, 1941. 


S. C. G. 



TABLE OF CONTENTS 


PilOK. 

Foreword by The Hon'ble Mr. Jits«ce LoRT-WiLBrAMS iii 
Preeaoe ••• ... **• ••• Y 

TABtiB OF Oases ... ... ... ... zi 

Introduction... ... ... * ... ... i 

• PART I.— HIS^fORY OF PLEADINGS 

Chapter I. ^Pleadings during the Hindu Period ... 5 

Chapter II. Pij’eadings during the Mahomedan Period 8 

CH^ft?ER III. Pleadings during the British Indian 

Period up to 1908 ... ... ... 9 

Chapi’er IV. System op Pleading in England ... 19 

Chapter V. System op Pleading in British India and 

Burma ... . ... ... ... ... 29 

PART II.— PRINCIPLES OF PLEADING 

Chapter VI. Parties : definition, selection and clas- 
sification op ... ... ... ... 41 

Chapter VII? Parties : joinder, misjoinder and non- 
joinder ^f , ... ... ... ... 56 

* Chapter VIII. Parties : addition, striking out, substi- 
tution AND transposition OF ... ... 64 

Chapter IX. Classes of pebson.s ... ... ... 71 

Chapter X. Causes op action ... ... ... 268 

Chapter XI. Jurisdiction ... ... ... 307 

Chapter XII. General Rules of pleadings ... ... 340 

Chapter XIII. Plaint ; formal parts and contents op 349 

Chapter XIV. Presentation op plaint ... . ... 362 

Chapter XV. Rejection of plaint... ... ... 366 

Chapter XVI. Defence or Written Statement op the 

defendant I ... *... ... ... 369 

Chapter XVlt. Special Defences... ... ... 378 

Chapter XVIII. Set-off and Counter-claim ... 4.37 

Chapter XIX. Third Party Procedure ... ... 443 

Chapter XX. Particulars ... ... ... 446 



X 

Table of Go'tdents 


Chapter XXI. 

Interrogatories ... 

... 514 

Chapter XXII. 

Aubndhent op pleadings ... 

... 522 

Chapter XXIII. 

Verification op pleadings... 

... S.'Jl 

Chapter XXIV. 

Striking odt op pleadings ... 

... .539 

Chapter XXV. 

Appeals... 

... 541 

Chapter XXVI. 

Affidavits 

t- 

... 551 

PART III.— FORMS OF PETITIONS 

• 

... 564 

PART IV.— FORMS OF PLEADINGS 

... 615 

lEDBX 

*** * • 

0 

% • 

..*. 1297 



TABLE OF OASES ^ 

mt ^* 8 ®' 

A. Md M., fn re., (1926) 1 Oh, 274 ; 95 L. J. Oh. 238 ? 134 L, T. ... 222 

A Debtor. In re : (1908) 1 K. B. 344, .350 *.. ... ^ 1210» 

Abbakke Heggadthi v. Kinhiamma Shotty, 29*Mad 491 ... ... 786 

Abbas All t>. NazemuneBsa, 43 C. W. N. 1059 ... ... *... 1066 

Abbas Naskar v. Chairman. Diet. Board, 24 Parg., 59 Cal. 691 ; 1933 CaL 

81 ; 36 C. W. N. 78 ; 14» I. C. 871 ... , ... ... ... 929 

Abdool Futteh Moulvie v. Zabnnnessa Khatun, 6 Cal. 631 ; 8 C. L. B. 242 1066 

Abdool Hoosein ». Turner, 14 I. A. Ill ; 11 Bora. 620 ... ... 529 

Abdul e. La\ifunnc8sa, 30 Cal. 332 i 7 C. W. N. 550 ... ... 1220 

— ^ V. Nflgendra, 63 1. CX 592 ... ... ... ... 208 

Abdul Ali V. Mitja Khan, 28 Bom. 8 ; 5 Bom. L. B. 622 ... ... 1220 

Abdyl Alim ». Mt. Abir Jan, 55 Cal. 1284 ; 1928 Cal. 368 ; 32 C.W.N. 996 ; 

^ 110 1. C.*416,... ... ... ... ... ... 207 

• Abdul Aziz ». Masum Ali, 36 All. 263 ; 12 A. L. J. 351 ; 23 1.0.630 ... 395 

Abdul Qaifur Bhuiya v. Badial Haqne, 55 C, L. J. 107, ; 1932 Cal. 588 ; 

139 1. C. 234 ... ... ... ... ... 1219.1220 

Abdul Ghaffar Khan v. Gokul Prasad, 1936 Nag. 231 ; I. L.B. 1936 Nag 1 ; 

165 1. C. 540 ... • ... ... ... ... ... 700 

Abdul Uabib v. Maung Tun Kyaing, 9 Bang. 182 ; 1931 Bang. 201 ; 131 

I.C. 723. ... ... ... ... ... 88,1151,1152 

Abdul Haflz v, Manohar Lai, 1939 Oudh 233 ; 1939 O. W. N. 736 ; 1939 

O. L. B. 5.37 ; 183 I. C. 604 ; 1939 A. W. B. Ill ; 14 Luck. 678 ... 1200 

Abdul Hussai^ v. Mahomedally, 23 Bom. L. B. 1326 ; 1922 Bom. 443 ; 

65 I. C. 160 ; 46 Bom. 772 ... ... ... ... 644 

Abdul Kader v. l^pendra Lai, 40 C. W. N. 1370 ; 1936 Cal. 7il 384, 406, 407 

Abdul Kadi v. Uthumansa’ 1927 Mad. 722(1) ; 102 I. 0. 661 ... ... 1197 

Abdul Kadir v. Salima, 8 Ail. 149 ; 1886 A. W. N. 53 ... ... 1089 

Abdul Karirn v. Amiiiabai, 59 Bom. 426 ; 1935 Bom. 308 ; 37 Bom. L. R. 

398 ; 157 1. C. 694 ... ... ... ... 1083, 1088 

V, BadrudeeD, 28 Mad. 216 ... ... ... 320 

Abdul Latif v. Gopeswar, 56 O. L. J. 172 ; 1933 Cal. 204 ; 1933 Cal. 5 ; 

• 141 I.C. 225 ... ... ... ... ... 616 

Abdul Majeeth v. Krishnamachariar, 40 Mad. 243 ; 32 M. L. .T. 195 ; 1917 

M. W. N. 346 ; 40 I. C. 210 ... ... ... ... 929 

Abdul Majid v. Akhtar Nabi, 63 Cal. 74 ; 1935 Cal. 805 ; 39 C. W. N. 1103 ; 

159 1. C. 893 ... ... ... ... ... ... 178 

Abdul Quadeer ». Watson & Sons, 8 Rang. 236 ; 1930 Rang. 193 ; 125 I. O. 

361 ... ... ... ... 984 

Abdul Quader d. Fritz Kapp, 43 Cal. 1140 ; 20 C.W.N. 691 ; 35 I. C. 951 ; 

23C. L. J.493 ... ... ... ... ... 79 

AbdulRahimr. Ramzan, 1929 All. 518; 1181. C. 382 ... ... 208 

Abdul Rahman v. Nihal Chand, 1935 All. 675 ; 1935 A. L. J. 709 ; 157 LC. 

41.,. ... ... ... ... ... 182,1005 



zii 


TfiMe of Qaseo 


Page. 


AidulBaaakr. Abdul RaWman, 1933 Mad. 716 ... _ 

Adam Hazi, 1935 Bom. 367 ; 37 Bom. L.R. 603; 159 

I 'C 65Qt ^ * ••• •** **’ 418j 420 

_:u.‘ r.‘ Maimed Huasein. 42 Bom. 499 ; 19 Bom. L. R. 164 ; M ^ 

I 0 771. ' ••• ^*** *** *** *** * 

#Abdal S^akm v. Lipton & Co.;’l924 Lah. 1 ; 72 I. C. 411 ; 6 L. L. J. 1 ... 1079 

^ I}ajetfdra, 1933 All. 759 ; 155 I. 0. 1092 ; 1935 All. 

L.B;512; 1935A.W.R.818;1933A.L.J.966 ... ••• ^9 

AbdulaU#. Gokaldaa, 1927 Sind 49 ; 19 S. L. R. 41 ; 97 1. 0. 2^ 1249. 1252 

Abdulla Haroon v. Municipal 43orporation, Karadhi, 1939 Sind39; 17 

I 0 884 ••• '** *’* *** *** 

Shah V. Mahomed Yaqub, 1938 Lah. 558 ; 40 P. L. B. 848 178 

1 C 436 ... ••• ••• • 

Abdur'^him r. Narayan Dae, 50 I. A. 84; 192» P.’ C. 44(2) ;^0 Cal. 

329 ; 38 C. L. J. 242 ; 28 C. W. N. 121 ... *• ••• 

Abdur Rashid r. Sizing Materials Co.. 42 All. 480; 18 A. L. .T. .566 ; 56 
• J Q 192 ... ••• *** *** 

Abercrombeie’s Will Trust, fnic. (1931)W.N.1M 
Abhiramavalli v. Official Trustee, 55 Mad, 171 ; 1932 Mad. 220 , 1.16 1. C. 

781 ; 1932 Cr, C. 312 ; 1932 M. W, N. 424 ... — _ 

Abhoychandra ». Pyarimohon, 5 Beng. L. B. 347 ; 13 Suth.W.B. 75 ... 

Abhoy Oharan r. hL Chandra, 33 G.W.N. 715 ; 1929 Cal. 568 ; 49 C.L.J. 

595 ••• ••• *’* *** 

Abinash Chandra Mazumdar ». Hari Nath, 32 Cal. 62 ; 9 0. W. N. 25 ... 

Abkan Sahib v. Saran Bivi Baiba, 38 Mad. 260 ; 28 M.L.J, 347 , 28 1. 0. 290 
Abnal Kasem v. Jamila Khatun, 44 0. W. N. 352 ... ••• "• 

Abraham r. Raphial, 39 Mad. 288 ; 27 M.L..T. 746 ; 27 I. C. 337 ; lb,M.L.T.^^^ 

Abrah!L Reuben r. Karachi Municipality. 1929 Sind*69 ; "• 

Abraham Steamship Co. ». Westville Shipping Co., (1925) A.C. 773 ... 887 

»»hl.S .. M. K. 1«40 Mi.d. C83 . 1940 M.W.N. » i 

(1940) M.L.J. 668 
Acebal v. Levy, (1834) 10 Bing. 376 

Achutanand Jha ». Surajnarain Jha, 5 Pat 746 ; 1926 Pat. m ^ ^ 

Achut Sitaram r. Shivajirao, 1937 Bom. 244 ; 39 Bom. L.R. 224 ; LO I.a 
172 

AoUi.! Sremluj, nerd ol BCTenue «. Agmfc Sodlh InA B,., 48 lUd. dee 
1925 Mad. 434 ; 48 M.L.J. 161 ; 86 LG. 688 ... •" 

Acton r. Blundell. (1843, 12 M. & W. 324 ; 13 L.J . Ex. 289 ; 1 L.T.O.S. 207 ; ^ 

152 IC R 12"^3 ••• *** **’ *** 

Adaitya r. Prem Chand, 49 O.L J. 278 ; IfiO I.C. 105 ; 1929 Cal. 369 ^ 

Itl". n. 426 ; 63 L.i‘442 ; (1892) 1 Ch. 369 ; 61 ’ ^ 

**LJ. Ch. 237 ; 40 W.R, 261 -. - •" " 

Mac Kenzie. 13 C.B.N.8. 442 273 

^ddis a. Gramophone Co. (1909) A.C. 488 ; 78 L.J JC.B. 112 , 


406 

*206 

54* 


621 

1042 

909 

258 

1088 


1076 

1222 

524 

242 

146 

1054 



Tq^e of tiaaes iljj; 

-t? ^ 

Addis «. Knight, (1817) 2 Mer. 117 ; 35 E.R. 685. ... ... ... 186 

Adhar Chandra p. Dolgobinda, 63 Cal. 1172 ; 1936 Cal. 6^.; 63 C.LJ. 287; 

40C.W.N.1(B7 ... ... ...' : 12M 

Adih el Hinnawi v. Yacoub, 1936 P.C. 139 ; 162 I.C. 439 ... ... 397 

Adikesavan Naidu r. Gurunatha Chetty, 40 ‘Mad. 338 ; 32 M.LJ. 180 ; 

(1917) M.W.N. 171 ; 89 I.C. 358 ; 22 M.KT. 300 ... 1252 

Adjai Coal Co. v. Panna Lai Ghosh, 57 I.A.^144 ; 1930 P.C. 113 ; 32 Bom. 

L.R. 654 ; 34 C.W.N. 483 ; 53 M.L.J. 536 ; 51 O.L.J. 407 ; 123 I.O. 726 ; 

1930 M.W.N. 549 ; 57 Cal. 1341 ... ... ... 942 

Administrator-General v. .Tuggeswar, 3 Cal. 192 ; 1 C.L.B. 107 ; 3 Sar. 

760; lind. Jur. 640 .. ... ... ... ... .397 

Administra^r-Geperal of Bengal v, Lalit Mohan Roy, 12 C.W.N. 738 ... 355 

Administrator-General of Bombay w. David Haim Devakar, 11 
V Bom. 185* ... ... ^ ... ... ... 420 

Affleck V, Hammond, (1912) 3 K.B. 162 ; 81 L.J.k.B. 565 ; 106 L.T. 8 ... 180 

A— G. V. Tomline, (1880) 14 Ch. D. 58 ; 49 L. J. Ch. 377 ; 42 L. T. 880 ; 

44J.P. 5i7 ;*28 W.R.870C. A. ... ... ... ... 425 

Aga Khan Times Publishing Co., (1924) 1 K.B. 675 ; 93 L. J, K. B. 361 ; 

130L. T. 746 ... ... ... ... 411,447 

Agacio V. Forbes, (1861) 14 Moore P. O. C. 160 ; 4 L. T. 155 ; 9 W. R, 503 ; 

15E. R.267 ... . ... ... ... ... ... 229 

Agent of the Bengal Nagpur Ry, (3o. p. Hamir Mull Chagan Mull, 5 Pat. 

106 ; 1925 Pat. 727 ; 6 P. L. T. 565 ; 90 I. C. 374 ... ... 805 

Aghore Nath V. Grish Chunder, 20 Cal. 18 ... ... ... 871 

Agincourt, The, (1824) 166 E. R. 96 ; 1 Hag. Adm. 271 ... ... 423 

Ah Cheung v. Ah Wain, 1938 Rang. 243 ; 176 I. C. 703 ... ... 87 

Ah Choon v, T.%S. Firm, 5 Rang. 653 ; 1928 Rang. 55 ; 106 I. C. 468 ... 473 

Ah Fong V. Nan]|Kee, 12 Rfyig. 289 ; 1934 Rang. 75 ; 148 I. C. 895 ... 1073 

Ah Li V. TT Ban Baw, 1939 Rang. 446 ; 1939 Rang. L. R. 581 ; 185 I. O. 

802 ... ... ... ... ... 1166, 1288 

Ah San v. Maung Ba Thit, 1937 Rang. 346 ; 169 I. C, 221 ... 87 

Ahamuddin Taraijuddin v. Amiruddin, 44 I. C. 216 ... ... 1172 

Ahmad Ali r. Raihaii Raza, 1934 All. 525 ; 148 I. C. 639 ; 1934 A. L. J. 682 971 

Ahmad Bux v. Fazal Karim, 1939 M. W. N. 1171 ; 50 M. L. W. 597 ; 

1940 Mad. 49 ... ... ... 282 

Ahmad Husain v. Mt. Amir Bano, 1940 AIL 63 ; 185 I. C. 837 ... 1088 

Ahmad Kasim v. Khatun Bibi, 59 Cal. 833 ; 1933 Cal. 27 ; 141 1. 0. 

689 ... ... ... ... ... 438, 1066 

Ahmad Shah v. Pir Atta Khan, 152 I. C. 323 ; 1934 Pesh. 57 ... ... 209 

Ahmed p. Bai Fatma, 55 Bom. 160, ; 1931 Bom. 76 ; 32 Bom. L. R. 

1372 ; 128 1. C. 909 ... ... ... ... ... 1083 

Ahmed Molla Dawood v. Firm S. R. K Chetty, 1924 Rang. 264 ; 3 Bur. 

L. J. 22 ; 80 I. C. 261 ... ... ... ... ... 741 

Ahmedbhai p. Framji, 28 Bom. 226 ; 5 Bom. L. R. 940 ... 233, 497 

Ahsan Hussain p. Maina, I. L. R. (1938) Nag. 431 ; 1938 Nag. 129 ; 

172 1.0. 949. ... ... ... ... ... ... 402 

^heanulla p. Hurri Charan, 19 I.A. 191 ; 20 Cal. 86. ... 544 



Page. 


*iv 


TcMe of Oij^es 


Ai)az SiHidii V. Bam Barap, 1931 Oudh . 54 ; 7 O. W. N. 1195 ; 130 

1.0, 347. ... 0 ... ... ... ... ... 525 

Afeba Bibi ». B%im Bibi, I.L.B. (1939) Kar. 475 ; 185 I. O. 87 ; 1939 

^d. 263. ... ... ... ... ... ... 480 

Aiaban, Mt., v. Jodha Bam, 1938 Ijah. 719 ; 40 P.L.B. 305 ; 178 I. O. 732 1088 

lAiyanacbarHb ». Sadagopachturiar, 1939 Mad. 757 ; 1939 M.W.N. 418. ... 308 

Ajai Verma v. Vijai Kumari, 43 C? W. N. 585 ; 1939 P. 0. 22 ; 1939 
O. W.N. 157; 41 P. L.B. 112 ; 1939 A.W.B. 1 ; 1939 O. L. B. 

90 ; 5 B. B. 312 ; 1939 P. W. N. 143 ; 179 I. O. 620 ; 1939 M.W.N. 

217 ; 1939 A.L.J. 264 ; I.LJR. 1939 K. 98 ; 41*Bom. L. E. 700 ... 480 

Ajam Ibram e. Hava Bibi, I. L. B. (1939) Bom. 472 ; 41 Bom. L. R. 

892 ; 1939 Bom. 485 ; 185 1. C. 813. ... ... ...^ ... 333 

Ajaz Hossaiu V. Altaf Hossain, 1928 Cal. 651 • ... ... ... 171 

Ajit Singb v. Eadba Kiahen. 1931 Lab. 246 ; 134 C. 515 ; I. B. 1931 ^ 

Lab. 947 ; 32 P. L. B. 772, ... ... * ... 494 

Ajodhia Penhad ». Sari Bam, *1934 All. 1011 ; 151 I.C. 579 ; 4 A. W. B. , 

■ 990; ... ... ... ... • ... >1^ 

Ajodhiya Praaad p. Ohaairam, 1937 Nag. 326 ; 20 N.L.J. 189 ... ... 1197 

— — V. Mt. Sanyhai'i Knar, 1932 Oiidh. 342 ; 6 Luck. 710 ; 

9 O.W.N. 855 ; 139 I.C. 631 ... ... ... ... 414 

Ajudhia Prasad v. Chandao.Lal, (1937) All. L.B. 764; 1937 A.W.B. 

661 ; 1937 A.L.J. 688 ; I.L.B. 19.37 All. 860; 170 I.C. 934 ; 201.204 

A. K. A. G. T. V. Chidambaram Chcttyar p. R. M. A. 8. Firm, 1934 Bang, 

, 302 ; 12 Bang. 666 ; 152 I. C. 555. ... ... ... ... 918 

A. K. Fazlal Huq, In re., 1937 Cal. 532. ... ... ... ... 703 

Akhil Chandra r. Akbil Chandra, 6 C.W.N. 915 ... ... ... 693 

V. India General Navigatiop and By.jDo., 21 

C.L..T. 565 ; 29I.C. 260. ... .... ... ... 794 

Akhoy Kumar r. Corporation of Calcutta, 42 Cal. 625.; 19 C. W, N. 37 ; 

27 I. C. 261 ; 21 C.L.J. 177. ... ... ... 839, 842, 844, 1063 

Akabay Kumar r. hajagobiiida, 57 Cal. 92; 1930 Cal. 341; 125 I. C. 

665. .., ... ... ... ... ... 1282 

Aktieaelakabet Beidar ». Arcoa. Ltd., (1927) 1 K.B. 332 ; 96 L.J.K.B. 33 ; 

136 L.T. 1 ; 42 T.L.R. 7.37 ; 17 Aap. M.L.C. 144 ; 32 Com. Caa. 34 ... 103 

Akula Paradcai e. Dhelli Jagannadha, 28 Mad. lb?,.. ... ... 247 

A. L. Underwood, ». Bank of Liverpool and Martina, (1924) 1 K.B. 775 ... 744 

Alagamai p. Palaniappa, 1940 Mad. 580 ; (1940) 1 M.L.J. 469 ; 51 M.L.W. 

374 ... ... ... ... ... 1022,1023 

Alagappa t*. Muthiah, 41 Mad. 237 ; 33 M.LJ. 173 ; 41 I.C. 745; (1917) 

M.W.N. 710 ... ... ... ... ... .... 174 

Alagappa Gbetty p, Alagappa Chctty, 44 Mad. 187 ; 1921 Mad. .382 ; 60. I.C. 

ISO ; 89 M.L.J. 573 ... 3.. ... ... ... 1216 

Alam All ». Beni Charan, 58 All. 602 ; 1936 All. 33 ; 1935 A. L. J, 1294 ; 

160I.a541 ... ... ... ... ... 1148 

Albert Bonnan p. Imperial Tobacco Co., 1929 P.G. 222 ; 33 Q.W.N. 1034 ; 

57 M.LJ. 558 ; 30 M.L.W. 488; 1929 A.LJ. 1070 ; 31 Bom. L.B. 1388 ; 

. 60 P.L.J. 351 ; 119 1.C. 606 ... .,, , ... . ... .,495 



Tgible of Cases 




Page. 

Aldous V. Cornwell. (1868) L.B. 3 Q. B. 573 ; 9 B. & S. 607 ; 37 LJ.Q.B. 201 ; 

16.W.E. 1045... ... ... ... ... ... 385 

Alexander v. Automatic Telephone Co., (1900) 2 Ch. 56. ... ... 856 

— r. Webber, (1922) 1 K.B. 642 ; 91 L.J.K.B. 320 ; 126 L.T.5r2 ; 

38T.L.R.42 ... ... ... ... ... 416 

Alexander Brault v. Indrakrishna Kaiil, 60 Cal. 918 ; 1933 Cal. 706 ; 147 
a I.C.455;38C.W.N. 120 .. * ... ... 293,1075 

All Ahmad v. Said Mian, 4 Lah. 390 ; 1924 Lah. 188 (1) ,* 75 I.C. 1028 ... 198 

Ali Akbar v, Multan, 1936 Pesh. 12 ; 160 I.C. 452. ... ... ... 1200 

Ali Bukflh V. Shaikh Sumeerooddeen, 4 Beng. L.R?31 ; 12 Suth. W.R. 477 698 

Ali Gauhar v, Jawahir, 30 P.R. 1892 ... ... ..., ... 1200 

Ali Kader S^yud Ifossaiii v. Gobind Uass. 17 Cal. 840 ... ... 515 

Ali Mohamed v. Zakir Ali, 53 All. T71 ; 1931 All. 665 ,* 1931 A.L.J. 611 497,1075 

AHpe Mary Hill ». William cflarke, 27 All. 266 ; 1 A.L J. 632 ; 1904 A.W.N. 

238... * t.. ... ... ... ... ... 400 




iidia Su^ar Mills v. Bardar Suiidar Singh, I.L.R. (1937) 2 Cal. 644 ; 
1937 Cal. 59i>. ... 


Allah Ditta ». Mt. Farz Bibi, (1914) P.R. 33 

Allah Rakhi, Mt. v. Shah Mohammad. 61 I. A. 50 ; 1934 P. 0. 77 ; 
11 O. W. N. 297 ; 3 A. W. R. 387 ; 147 I. C. 887 ; 1934 All. L. R. 
323 ; 1934 M. VV. N. 258 ; 1934 O. L. R. 218 ; 38 C. W. N. 400 ; 39 


M. L. W. 421 ; 36 Bom. L. R. 408 ; .59 0. L. J. 157 ; 66 M. L. J. 431 ; 
1934 Aj L. J. 466 ; 56 All. Ill 

Allahabad Bank v, Bhagwati Das, 48 All. 343 ; 1926 All. 262 ; 92 I. C. 309 ; 


24 A. L. J.323 


1269 

1037 


206 


184 


V, Raja Ram, 14 Lali. 779 ; 1933 Lah. 671 ; 146 I. C. 966 ; 

35P.L..R.124 


325 


1 V. GuUi Lai, 1940 All. 243 ; 1940 A. L. J. 94 ... 736 

Allen V. Flood, (1898) A. G. 1 ; 67 L,J.Q.B. 119 ; 77 L.T. 717 ; 62 J. P. 595 ; 

" 46 W. R. 258 ; 14 T. L. R. 125 ; 42 Sol. Jo. 149 ... 435 

V. London County & Westminister Bank, (19l5) 84 L. ,1 . K. B. 1286 739 

Alliance Bank of Simla v, Ghamaiidi Lal-Jaini Lai, 8 Lah. 373 ; 1927 Lah. 

408 ; 101 1. C. 725 ... ... ... ... ... 1195 

Allianz Uud Stuttgarter v, Hemanta, 42 C. W. N. 8.55 ... ... 1010 

Alman v. Oppert, (1901) 2 K. B. 576 ; 70 L. J. K. B. 745 ; 84 L. T. 828 ; 

17T.L.R. 620 ... ... ... ... ... 469 


Alopi Parshad v. Court of Wards, 1938 Lah. 23 ... ... ... 837 

Alsager t;. Rowlay, (1802) 6 Yes. 748, 31 E. R. 1289 .... ... 126 

Altafan, Mt. v. Ibrahim, 1924 All. 116 ; 21 A. L. J. 811 ; 75 I. C. 502 ... 1080 
Amalabala v, Sarat Kumari, 54 C. L, J. 593 ; 137 i. C. 375 ; 1932 Cal. 380 338 
Amanat Bibi v. Imdad Husain, 15 I. A. 106 ; 15 Cal. 800 ... ... 279 

Ambalal v. Phiroz, 1939 Bom. 35 ; *40 Bom. L. B. 1913 ; 1801. G. 

685 ' ... ... ... ... 267,418,848 

Ambalavana v. Advocate- General, 43 Mad. 707 ; 38 M. L. J. 201 ; 11 L.W. 

219 ; 55 I. 0. 546 ; 27 M. L. T. 100 ... ... ... 177 

Ambica Dat v, Nityanand, 30 Cal. 687 ... ... ... 1289 

Ambica Prosad v, Soorajmall, 43 C. W. N. 999 ••• ... ... 915 


••• 



'tcMe o Gases 


; 

XVI 

Page. 

Ambika Proaad v. Sada Sheo Lai, 55 All. 173 ; 1933 All. 173 ; 1933 

A. L. J. 33 ••• ... ... ... ••• 463 

Ambu r. Eelu, 53 Mad. 805 ; 1930 Mad. 305 ; 123 I. C. 584. ... ... 1141 

Amerchand and Co. v. Ramdas Vithaldas, 33 Bom. 255 ; 21 1. 0. 343 ; 

15 Bom. L. R. 890. ... ... ... ... ... 815 

American Main Line v. Motor Vessel **Afrika’', 1937 P. C. 168 ; 168 

I. C. .532. ... ... ' ... ... ... ... 854* 

Amies v. Stevens, (1718) 1 Stra. 127. ... ... ... ... 800 

Amina Bibi v. Aksboy Kumar, 61 C. L. .T. 373 ; 1936 Cal. 3l ; 160 I. C. 

867. ... ...‘^ ... .!. ... ... 462 

Amina Bibi, Mt. v. Md. Ibrahim, 4 Luck. 343 ; 1929 Oudh 520 ; 5 O.W.N.* 

1077; 1141. C. 504. ... ... .... .... 928 

Amir Begum, Mt. r. Ahmad Jalal Din, 1935 Lkh. 273 ... ... 929 

Amir Bi, Mt. ». Abdul Rahim, 1928 Mad. 760 ; 55 M.L.J. 266 ; 28 ]!!l.L.W. •* 

583 ; 110 1. C. 276 ... ... ... .r. ... 143 

Amir Dulhin t; Baijnath, 21 Cal. 311. ... ... ... 142 

Amir Jahan v. Khadim Husain, 1931 Oudh 253 ; 8 O. W. N. 237 ; 132 

I. C. 75. ... ... ... ... ... ... 929 

Amirchand v. Raoji, 1930 Mad. 714 ; 58 M. L. .T. 613 ; 31 M. L. W. 757 ; 

130 I. C. 453 ... ... ... ... ... 63, 64. 

Amon V. Bobbett. (1889) 22 Q. B. D. 543 ; 58 L. J. Q. B. 219 ; 60 L. T. 

912 ; 37 W. R. 329 ... ... ... ... ... 439 

Amratlal Gordhandas v, Keshavlal Kuberdas, 1926 Bom. 495 ; 28 Bom. 

L. R. 939 ; 98 I. C. 696. .. ... ... ... ... 841 

Amrita Lai v, Narain, 30 C. L. J. 515 ; 53 I. C. 973 ... ... 190 

— V, Pratap Chandra, 52 C.L.J. 492 ; 1931 Cal. 144 ; 130 

I. C. 897 ... ... ... ... ... i ... 837 

Amritlal e. Uttam Lall, 2 Cal. 559 ... ... ... 1043 

Amritsaria v. Gamun, 1926 Lah. 82 ; 89 I. C. 363 ... ... ... 197 

Amtul Rasul, Mt. v. Karim Baksh, 142 I. C. 833 ; 1933 Pesli. 31 ... 928 

Amulya®. Suprokash, 43 C. W. N. 1015 ... ... ... 315 

Amulya Krishna v. Raruli Co-op. Bank, 1940 Cal. 150 ; 70 C. L. J. 397 ; 

1871. C. 416 ... ... ... ... ... ... 1141 

Amulyacharan i>, Prakashchandrai 60 Cal. 591 ; 1933 Cal. 502 ; 145 1. C. 

313 ... ... ... ... ... ... 1171 

A. N. Ghosh V. Reliance Ins. Co., 1934 Rang. 15 ; 11 Rang. 475 ; 149 

I. C. 15 ... ... ... ... ... ... 1013 

Anand Singh v. Collector of Bignor, 54 All. 1007 ; 1932 All. 610 ; 1932 

A.L.J. 868. ... ... ... ... ... 974 

Ananda r. Braja Lai, 50 Cal. 292 ; 1923 Cal. 142. ... ... 168 

Ananda Chandra Sen v. Parbati Nath Sen, 4 0. L. J. 198. ... ...406,512 

Ananda Mohan Saha v, Gobinda Chandra, 20 O.W.N. .322 ; 33 I.C.^ 565 ... 480 

Anant Rai r. Bhagwan Rai, 1940 All. 12 ; 1939 A. L. J. 935 ; 187 I. C. 4. 1199 

Anant Bam r. Collector of Etah, 40 All. 171 ; . . ... ... 493 

Anantalal v. Saudamini, 34 0. W. N. 809 ; 1930 Cal. 621 ; 129 LC. 401. 458 

Anderson v. Calver, (1908) 24 T. L. R. 399, C. A. ... ... ... 1048 

AndSrson e. Croall & Sons, (1904) 6 F« (Ct. of Sess) 153 ... ... 81 



t'able of Oases 


xvii 


Page 

Anderson Kirkwood Tennent r. Walter Mitchel, 29 0. W. N. 670 ; 88 1.O, 

435 ; 1925 Cal. 860. ... ... ... ... 522 

Andiappaii Subbayya, 1932 Mad. 16:1 ,* 34 M. L.W. 919 ; 136 1. 0. 315. ...264,265 
Andreae v. Selfridge & Co., (1938) Ch. 1 .... .. ... 1156, 1158, 1161 

Andrcwes; ». Garstiii, (1861) 10 C. B. N. S. 444 ; 4 L. T. 580 ; ... ... 223, 

Andrews v. Marris, (1841) 1 Q. B. 3 ; 1 G. & D. 268 ; 10 L. J. Q. B. 225 ; 417 

Anglo-Indian Drug and Chemical Co. v. Svvastik Oil Mills, 1935 Bom. 

101 ; 36 Bom. L. R. 1165 ; 155 I. C. 641 ; 59 Bom. 373.... ... 1184 

Anis Begum, Mt. v. Md. Istafa,' 55 All. 743 ; 1933 All. 634. .. 1089 

Anjayya v. Ankainma, 1937 IVlad. 99; 1936 M.W.N. 1398 ... ... 638 

Ankinedu. v. Subbiiih, 35 Mad. 744 ; 21 M. L. J. 1010 ... ... 1141 

Anlaby ». Prcietorius^, (1888) 20 Q. B. D. 764 ; 57 L. J. Q. B. 287 ... 20 

Annada Charan v, Hargobinda, 2? C. W. N. 496 ; 1923 Cal. 570 ... 397 

Anm^aialai t; Mitrugas.a, viOI.^A. 220 ; 26 Mad. 544 ... ... 323 

Annamalai Chettiar » v, Muthukaruppan ; 58 I. A. 1 ; 1931 P. C. 9 ; 60 

M. L. J. 1 ; 35 C. VV. N. 145 ; 33 Bom. L. R. 168; 8 Rang. 645 ... 12a5 

— ‘V. Srinivasaraghava, 1938 Mad. 293; 1938 M.W.N. , 

73 ; 178 1. C. 595 ... ... ... ... ... 1140 

Annammal v, Sauibasiva, 37 Mad. L J. 349 ; .53 I. C. 463 ... ... 339 

Annapoornamma v. Veeraraghava, 1940 Mad. 547 ; (1910) 1 M. L. J, 


608. ... ... ... ... ... 1060, 1061 

Annapurna r. San tosh Kumar, I. L. R. (1937) 2 Cal. 727 ; 1937 Cal. 661; 

41 C. W. N. 1169. ... ... ... ... ... 1286 

Annapurna Dcbya v. Golapmaiii, 35 0. L. J. 530 ; 1922 Cal. 307 ; 08 

I.C. 482. ... ... ... ... ... 1169,1172 

Aimasami v. Raraakrislina, 24 Mad. 219 ; 11 M. L. J. 1. ... ... 163,108 

Aiinoda v. Kali, ^ Cal. 95 • ... ... ... ... ... 130 

xVnnoda Prasad i^.^obo Kishqre, :}3 Cal. 500 ; 9 O.W.N. 952 ... ... 1028 

Anon, (1875) 20 Sol. Jo. 122, ... ... ... ... ... 518 

Anstice, Lt re, Anstice v. Hibbell, (1885) 54 L.J. Ch. 1104 ; 52 L.T. 572 ... 471 

Anukul Chandra v. Chairman, Dacca Dist. Board, 32 C.W.N.396 ; 1928 

Cal. 485 ; 113 I.C. 24 ... ... ... ... ... 70 

Anwar Khan v. Yakub Khan, 1925 Nag. 62 ; 79 I.C. 911 ... ... 530 

Anwarali Bepari V. Jamini, 2 Cal. 2.54 ... ... ... 1032 

Apaji V. Ramchandra, 10 Bom. 29 ... ... ... •... 1169 

Appa Rao v. Venkappa, 1931 Mad. 534 ; 132 I.C. 301 ... ... 1034 

V. Sobhanadri, 24 Mad. 158 ... ... ... ... .319 


Appanna Poricha v. Narasiiiga Poricha, 45 Mad. 113 ; 1922 Mad. 17 ... 257,626 
Appasami v. Narayanaswami, 54 Mad. 112; 1930 Mad. 945 ; 60 M.L.J. 117 ; 


32 M.L.W. 963 ; 129 I.C. 51 ; 1939 M.W.N. 891 ... ... 201,202 

Appayya v. Narasimhalu, 19:)8 Mad. 338 ; 19:18 M.W.N, 262 , 177 I.C. 633 ... 1163 

Appibai v» Khimji, 00 Bom. 455 ; 1936 Bom 138 ; 38 Bom. L.R. 77 ... 1004 

Aquascutum, Ltd. v. Moore, (1003) 20 R.P.C, 640 ... ... ... 511 

A.R.A. R.A.L. Chettyar Firm v IT Sin, 1935 Rang. 398 ; 159 I.C. 810 ... 640 

A. Rahim t>. H. V. Low & Co., 1925 Rang. 210 ; 3 Rang. I ; 89 I.C. 598 ... 033 

Aramita v, Audithrao, 1927 Bom. 013 ; 105 I.C. .537 ; 29 Bora, L.R-. 1357 ... 200 

Ardeshir v. Aimai, 53 Bom. 187 ,* 1929 Bom. 94 ; 31 Bom. L.R. 97 116:1,1104 



XVUl 


2*aWe of Cases 


P»t!e 


Ardeshir Mama v. Flora Sassoon, 32 O.W.N. 953 ; 55 1.A. 360 ; 1028 P.C. 
208 ; 30 Bom. L.R. 1242 ; 55 M.L.J. 523 ; 52 Bom. 597 ; 26 A.L.J. 


1220 ; 111 1. C. 413 ; 48 0. L. J. 451 ... ... 394 

Aideshir Borabsha v. Khusaldas, 32 Bom. 247 ; 10 Bom. L.B. 258 ... 778 

Ardesir v. Vajesing, 25 Bom. 593 ; 3 Bom. L.E. 190 ... ... 1126 

Argos, Cargo ex, (1873) L.B. 5 P.C.^134 ... ... ... 824,825 

Arjun Biswas v. Abdul, 35 O.L.J. im ; 1921 Cal. 774 ; 64 1.O. 513 ... 707 

Arnold and Butler v. Bottomley, (1903) 2 K.B. 151 ; 98 L.T. 777 20,446,456 

Arnotv. United African Lands Ltd., (1901) 1 (Jh. 518 ; 70 L.J.Ch. 306 ; 

84 L.T. 309 ; 49 W.R. 32& ; 17 T.L.R. 245 ; 45 Sol. Jo. 275 ... 116 

Arumuga Thambiran v. Namasivaya Paudara Sannadhi, 48 Mad. 686 ; 

1926 Mad. 162 ; 49 M.L.J. 324 ; 91 1.0. 1D9 ; 1925 M.W.N. 5P9 ... 179 

Arunachalam r. Ramasa my, 1928 Mad. 93? ; 19^ M.W.N. 518 ... 1139 

V. Varu Rowther, 1928 Mad. 588 ; 27 M.L.W. ^7 ; 1928 .* 


M.W.N. 394 ; 110 1.O. 484. 

, „ V. Arunachellam, 1922 Mad. 436 ; 43 M.LJ. 21g 

— V. CJommisflioner of Income Tax, Madras, 65. I. A. 233 ; 

1936 P. C. 13i ; 40 C. W. N. 703 ; 71 M.L J. 772 ; 59 Mad. 716 ; 
38 Bom. L.R. 660 ; 1936 A.LJ. 644 ; 162 I. C. 1 
Arunachella Mudaliar v. Ohinnamunusamy Cbetti, (1926) M.W.N. 527. 
Arunachellam p. Subramanian, 30 Mad. 235 ; 17 M.L.J. 87 

— V. Venkata Chalapathi, 46 I.A. 204 ; 1919 P, 0. 62 ; 24 

O.W.N. 249 ; 22 Bom, L.R. 457 ; 37 M.L.J. 460 ; 53 I.O. 288 
Arunachellam Ghettiar v, Madaswami, 27 M.L.T, 269 ... ••• 

Asan All v. Sarada Gharan, 1922 Gal. 138 
Asan Kani v. Somasundaram, 31 Mad. 206 ; 4 M.L.T. 66 
Asaram w. Ludheshwar, 1938 Nag. 335 ; 177 l.G. 6 ' .../ 

Ashraf Ali v. Mohammad Nurojjoma, 23 G.W.N. 115 ; 49 I. G./355 
Asharfi Lai r. Zamir Fatima Bibi, 1940 All. 29 ; 1939 A.L.J. 1127 ; LL.R. 

1939 All. 990 ; 187 I. 0. 485 
Ashby p. Taylor, (1S78) 38 L.T. 44 

p. White, (1703) 2 Ld. Rayne 938 ; 92 E.R. 126. 

Ashutosh p. Benode Behary, 34 G.W.N. 177; 1930 Gal. 495 « 

Asian Assur. Go. ». Asa Ram, 1940 Oudh 212 ; 1940 O.W.N. 149 

Asiatic Petroleum Go p, Hafiz, 1929 Sind 227 

Asmatuila r. Gamir, 33 G.W.N. 659 ; 1929 Gal. 672 

Aspey p. Jones, (1884) 54 LJ. Q.B. 93 ; 33 W.R. 217 ; 1 T.L.R. 140 ... 

Asprey p. Levy, (1847) 16 M. & W. 851 

Assam Bengal Ry. p» Radhica, 28 G.W.N. 438 ; 1923 Cal. 397... ... 

Assan Alliar p. Musilamani, 42 Mad. 446 

Amandas p, Kodandas, 1931 Siiid 50 ; jl31 1.G. 186 ; 25 S.L.R. 275 

Associated Distributors p. Hall, (1938) 2 K.B. 83 

Atchinson v. Baker, (1796) Peake, Add. G. 103, 

Atlas Metal Go. p. Miller, (1898) 2 Q.B. 500 ; 67 L.J.Q.B. 815 ... 

Atma Ram v. Bankii Mai, 11 Lah. 598 ; 1930 Lah. 561 ; 125 I.O. 369 ... 
—————— r. Narayan, 46 Bom. 132 ; 1922 Bom. 109 ; 64 I.O. 208 

Atil^aram Mohanlal 9. Notandas, 1930 Bind 4 ; 126 1.O. 741 



220 

497 

706 

195 

703 

1017 

232 

413 

208 


1140 

516 

482 

164 

1010 

281 

1134 

417 

768 

805 

412 

320 

983 

1092 

442 

195 

260 

1205 



Table of Oases 


xviv 


Page 

AtmarainBao v. Bhupen dranath, 1940 Nag. 149 ; ]940 N.L J. 365 ... 1131 

AtrabannesBa Bibi r. Bafatullah, 43 Cal. 504 ; 22 C.LJ. 259 ; 31 l.C. 189 ... 1168 
Attermony v. Hurry Dobb, 7 Cal. 74 ; 9 C.L.R. 357 ... ... ... 1029 

Atthill V. Soman, (1866) 15 L.T. 36, N.P.... ... ... ... 1048 

Attorney, 41 Cal. 113 ; 19 l.C. 993... ... ... ... 532 

Att.-Gen. v. GaBkill. (1882) 20 Ch. D. 519 ; 51 L J. Ch 870 ; 46 L.T. 180... 514 

^tulKristoBoBev. Lyon &Co., 14Cal.457 * ... ... ... 303 

AuguBtinuB V. Neninckx, (1880) 16 Ch. D. 13 ; 29 W.R. 225 ; 43 L.T. 458 ... 459 

Austin r. Austin, (1871) 41 L.J.P. & M. 8 ; 25 L.T. 856 ; 20 W.R. 128 ... 479 

V. Dowling, (1870) L R. 5 C.P. 534 »... ... ... 953 

— “ a, Drewe, (1816) 2 Marsh. 130 ... ... ... ... 1011 

— V, Great Western Ry., (1867) L.R.Q.B, 442 ; 8 B. & S. 327 ... 274 

Australasian's. N. Co. a. Morse, '(18'12) L.R. 4 P.C. 222. ... ... 651 

Avfl^ a. Parmashur, 1930 OAdh 43 ; 123 l.C. 894 ; 6 O.W.N. 1036 ... 153 

Aviet Stephens, *7n the Matter of, 1933 Rang. 1 ; 175 I. C. 786. ... 703 

Ayei^a a. Ebrahim, 32 Bom. 364 ; 10 Bom. L. R. 117 ... ... 140 

Ag^a Bibi a. ^Ahdul Gani, 59 C.L. J. 466. ... ... 1081 

Ayre a. Craven, (1834) 2 Ad. & E. 2. ... ... ... ... 1256 

Ayscough a. Bullar, (1899) 41 Ch. D. 341 : 58 L. J. Ch. 474 ; ... 65, 66 

Ayyanna a. Gangayya, 1933 Mad. 465 ; 144 I. C. 16. ... .. 1041 

Ayyannath Chetiy a. Subramania, 1924 Mad. 212 ; 45 M.L.J. 409 ... 92 

Azimullah a. Maulvi Hamiduddin, 1935 Pesh. 190 ... ... 1163 

Azizullah a. Abdul Halim, 1935 Oudh 285 ; 154 I. C. 561 ... ... 1067 

Azizunnissa, Mt. a. Koinal Singh, 9 Pat. 930 ; 1930 Pat. 579 ; 11 P.L.T. 595 1142 

Babajirao a. Laxmandas, 28 Bom. 215 ; 5 Bom.L.R. 932 ... ... 197 

Babasa a. Hombanna, 1932 Bom. 593 ; 34 Bom.L.R. 1268 ; 140 l.C. 624 679 
Babasaheb a. Laxmanapp^, 1938 Bom. 492 ; 40 Bom. L.R. 1015 480 

Baboo Gunnesh^utt a. Mugneeram, 11 B.L.R. 321 ; 17 Suth. W.R. 283. ... 311 

Babu alts Gobindoss a. Gokuldoss, 1930 Mad.- 393 ; 57 M.L.J. 404 ... 239 

Babu Lai a. Durga Prasad, 1940 Oudh 308 ; 1940 O.W.N. 581 ... *.1204 

Babu Ram a. Badri Das, 1926 Jour. 150 (4) ... ... ... 878 

a. Nityanand, I.L.R. 1939 All. 224 ; 1939 All. 168 ... 1073,1078 

a. Ram Charan Lai, 1934 All. 1023 ; 151 l.C. 969.... ... 837 

Bachan Singh a, Dasrath Singh, 1935 All. 985 ; 1935 A.L..T. 1127 ... 369 

a. Dharam Arth Bank, 1933 Lah. ’456 ; 143 l.C. 348 121, 332 

Bachohu a. Secy, of State, 25 All. 187 ; 1903 A.W.N. 13. ... ... 368 

Bachhan a. Municipal Board of Mirzapur, 1926 All. 423 ; 48 All. 412 ... 998 

Backer Khorasanee a. Ahmed Esmail, 5 Rang. 633 ; 1928 Rang. 28 88,1151,1152 

Badal a. Ram Bharosa, 1938 All. 649 ; 1938 A. W.R. 602 ; 178 l.C. 986 ... 1045 

Badar Rahim a. Badhshah Meah, 1934 Cal. 741 ; 62 Cal. 125 ; 38 C.W.N. 

1C56 ; 60 C.L.J. 298 ; 153 I.O. 291 ... ... ... ... 173 

Badische Anilin a. Hickson, (1906) A.C. 4R) ... ... ••• 1228 

Badridas Lalchahd a. Raja Pratapgir, 1940 Nag. 8 ; 1939 N.L..T. 525 ... 531 

Badruddin a. Tej Ram, 1929 All. 233 ; 1929 A.L.J. 380 ; 116 l.C. 300 ... 480 

Badrul Islam a. Mt Ali Begum, 1935 Lah. 251 ; 16 Lah. 782 ... 177 

Badr-un-nisa a. Muhammad Jan, 2 All. 671 ... ... ... 1128 

Bagot a. Easton, 7 Qh. D. 1 ; 47 L.J.Ch. 225 ; 37 L.T. 369 ; 26 W.B. 66 ... 376,540 



Table of Gases 


xx 

Page 

Bagumano Devagowda V. Sitaramaiya, 10 MysJj.J. 175 ... ... 752 

Bahadur Chand v. Gulab Kai, 11 Lali. 34 ; 1929 Lah. 577 ; 116 I.C. 837 ... 775 

Bahri Ralla Ram v. Shiv Ram, 1935 Lah. 79 ; 152 I.0. 1060 ; 37 P.L.R. 31 1056 

Bai Bhicaijir. Perojshaw Jivanji, 40 Bom. 401 ; 17 Bom. L. R. 1040 ... 58,1161 
Bai Hariganga v, Tricamlal, 26 Bom. 374 ; 4 Bom. L. R. 34 ... 1059 

Bai Mangu v, Bharatkhaud Cotton Mills, 1930 P. C. 134 ; 34 C. W. N. 

583 : 51 C. L. J. 439 ; 32 Bora. L. R. 812 ; 59 M. L. J. 61 ... 856 

Bai Premkuvar v. Bhika Kalliaiiji. 5 B. H. C. R. (A. C.) 209 ... ... 1086 

Bai Shevantibai r. Janardan, 1939 Bom. 322 ; 41 Bom. L. R. 631... 1132 

Bai Shri Vaktuba p. Thakore Agarsinghji, 34 Bom. 676 ; 12 Bom. L. R. 

■ 697 ; 7 1. 0. 945 ... ... ... ... . a. 904 

Baidyanath v. Alef Jaii Bibi, 36 0. L. J. 93 ... ^.. ^ ... 408 

V, Onkermull, 42 O.W.N. 598 • ... ... ... 1032 

‘Baijnath t; Raghunath, 41 Cal. 6 ; 24 I. C. 765 ... ^ ... ;515 

•Baijnath Prasad v. Umeshwar Singh, 16 Pat. 600 ; 1937 Pat. 5.^)0 ... 368 

Baiju Lai 2 ^. Bulak Lai, 24 Cal. 385 ‘... ... ••• . ... *^ 56 

Baikuntha Shil v. Sarat Chandra, 89 I. C. 57 ; 1925 Cal. 1257* * 

Bailey V. Howard, (1939) 1 K, B. 453 ... ... ... ... 852 

t,. Thurston & Co. (1903) 1 K. B. 137 ; 72 L. J. K. B. 36; 

88L.T. 43; 51 VV. R. 162 ; 19 T. L. R. 75; 47 Sol. .To. 91 ... 183 

Baillie r. Kell, (1838) 4 Bing. N. C. 638 ... ... ... ... 1100 

Oriental Telephone and Electric Co., (1915) 1 Ch. 503 ... 864 

Bain i;. Fothergill, (1874) L.R. 7 H.L. 158 ... ... ... 1252 

Baird V. Walker, (1890) 35 Sol. Jo. 56 ... ... ... ... 639 

Bajrang Bahadur w. Beni Madho. A.I.R. 1932 Oudh. 199 ; 9 O.W.N. 488 308 

'Baker v. Furlong, (1831) 2 Ch. 172 ... ... ... ... 256 

i;. Hedgecock, (1888) 39 Ch. D. 520 ; 57 L.J. Ch. 889 ; bO JL.T, 361 398 

Bakha Singh v. Ram Narain, 47 All. 73 ; 1925 Alh 133 ; 80 I./O. 935 ... 465 

Bakhsh Shah v. Ghulam Ali Shah, 1935 Lah. 63 ; 152 l.C. 821 ... ... 463 

Bakhtawar v, Bhagwana, 32 All. 176 ; 7 A.L.J. 121 ; 5 I.C. 270 ... 690 

r. Husaini, 41 I.A. 84; 1914 P.C. 36; 36 All. 195; 16 Bom. 

L.R. 344 ; 19 C.L.J. 477 ; 18 C.W.N. 486 ; 26 M.L. J. 474 ... 1140 

Bai Gangadhar v, Sakwarbai, 20 Bom. 792 ; 4 Bom. L.R. G37 ... ... 130 

Bai Gangadhar Tilak v. Shriniwas, 42 I.A. 135 ; 1915 P.C. 7 ; 39 All. 441 ; 

17 Bom. L.R. 527 ; 19 C.W.N. 729 ; 29 M.L.J. 34 ... 412, 488, 489 

Bai Kishan v. Chhidda, 1929 All. 654 ... ... ... ... 880 

Bai Kishen Das r. Bechan Pandey, 54 All. 68 ; 1932 All. 96 ... ... 1221 

Bai Rajaram v. Maneklal, 56 Bom. 36 ; 1932 Bom. 136 ; 34 Bom. L.R. 55 1025 

Balaghat Husain r. Abid Bakhsh, 1927 All. 225(2) ; 95 I. C. 1 ... ... 373 

Balaji v. Vithoba, 1924 Nag. 191 ; 79 I.C. 614 ... ... ... 39 

Balak, Mt. v, Jadu Nath, 57 Cal. 1358 ; 1931 Cal. 45; 34 C.W.N. 634 ; 

129 I.C. 566 ... ... ' ... ... ... ...140,146 

Balakbala Dasee v. Jadunath, 57 Cal. 1358 ; 1931 Cal. 45 ; 34 C.W.N. 634 645 

’Bildak Ram v, Inayat Begum, 1935 Lah. 940 ; 37 P.L R. 214 ; 160 I.C. 217 929 

^alak Ram High School v. Nanu Mai, 11 Lah. 503 ; 1930 Lah. 579 ... 913 

^fokram-Atma Ram, (Firm) v. Secy, of State, 1935 All. 900 ; 156 I.C. 

^'^1; 1935 A.L.J. 908 ... ... ... ... 111,805,806 



Tabic of GascH 


xxi 

Page 

BalakriBhiiudu v, Narayanaswamy, 37 Mad. 175 ; 24 I.C. 852 ... ... 024 

Balambal v. Arunachala, 18 Mad. 255 ... ... ... ... 1220 

Balammal v. Palandi, 1038 Mad. 104 ; 170 I.C. 574 ; (1038) 2 M.r..J. 340 ... 1257 

Balarara v, Mangta Dass. 34 Cal. Oil ; 11 C.W.N. 050 ; 6 C. L. J. 237 ... 1130 

Karachandra, 22 Bom. 022 ... ... ... ... 1160 

Balasuridara v, Banganatha, 53 Mad. 127 1020 Mad. 704 ... ... 383 

Balavenkataseetharama v. Official Receiver, 40 Mad. 840 ; 51 M li.,!. 200 ; 

1026 Mad. 004 ; 24 M.L.W. 345 ; 1026 M.W.N. 743 ; 07 I.C. 825 ... 184 

Balbliaddar Fande v. Basdeo, 20 All. 44 ; 3 A.LJ. G50 ; 19C6 A.W.N. 263... 054 

Balbhaddar Singh v. Badri Sah, 1 I..uck. 215 ; A2C I^. C. 16 ; 26 Bom. 

L.-R.921 ... ... ... ... ... ... 496 

Balden r. Shorter, (1933) Ch. 427 ... ... .. ... 495 

Baldeo Das v. Mobaraaya, 15 ,C. W.*N. 447 ; 9 I. C. 6.52 ... ... 1126 

BaWeo Dutt i;.\lopalii, 1923 All. 247 ; 21 A. L. J. 310 ... ... 178 

Baldeo Prasad V. Ghsh Chandar, 2 All. 754 ... ... ... 767 

Baldeo Sahai Jumna Kiinwar, 23 All. 405 ; 1901 A. VV. N. 155 ... 1091 

Jferfgobiiid V. Bhagftii Mai, 35 All. 558 ; 11 A. L. J. a54 ; 21 I. C. 878 ... 776 

Balkrishna v. Jaiikibai, 44 Bom. 331 ; 22 Bom. L. R. 280 ; 56 I. C. 340 ... 320 

V. Oriental etc., (1002) 4 Bom. L. R. 340 ... ... ... 145 

Ballabh Das v. Gaiir Das, 1940 All. 261 ; 1940 A. I.. J. 174 ; I. L. R. 1040 

All. 225 ; 189 I. C. 02 . ... ... ... ... ... 1107 

Ballard v, Tomlinson, (1885) 20 Ch. D. 115 ... ... ... 1166 

B. and F. M. I. Co. v. I. G. N. and Ry. Co., 38 C.al. 28 ; 15 C. W. N. 

226 ; 9 1. C. 364 ... ... ... ... ... 93.94 

B & N. W. Ry. Co. v. Kamesliwar, 12 Pat. 67 ; 1933 Pat. 45 .. 109 

17. Matru Ram, 40 All. 300 ; 1927 All. 220 ; 25 A. L. J. 150 ... 97 

V, Ramsanip, 1923 Pat. 549 ; 3 P. L. T. 643 ; 1022 P. H. C. C. 254 305 

Banarsi Das v, ^mat Prasail, 1936 All. 641 ; 1936 A. L. J. 1237 ... 481 

Ban arsi Prasad t7. Ram Nai'ain, 25 All. 287 30 I. A. 66 ; 7 C.W.N. 514 . 1142 

Banda Ali v. Banspat Singh, 4 All. 352 ; 1882 A.W.N. 64 ; C Ind. Jur. 6G3 397 

Bandy v. Cartwright, (1853) 8 Ex. 913 ... ... ... ... 1040 

Bangarusami v. Balasubramaniaii, 13 Mad. 496 ... ... ... 962 

Bank of Australasia v. Briellat, (1847) 6 Moo. P. C. 152 ; 79 R. R. 53 ... 226 
Bank of Behar Ltd., t\ Madhusudan Lai, 1937 Pat. 428 ; 18 P. L. T. 337 74 

Bank of Bengal v. Kartic Chunder, 10 Cal. 804 ... ... ... 764 

V. Sarat Chandra, 4 Pat. L. J. Ill ; 48 T. C. 943 ... 324, 352 

Bank of Dacca v. Gour Gopal Saha, 1936 Cal. 409 ; 166 I. C. 855 ... 738 

Bank of Ireland v. Trustee of Evans’ CharitieSi (1855) 5 H. L. C. 389 ... 741 

Bank of Morvi Ltd. v. Baerllin Bros., 48 Bom. 374 ; 26 Bom. L. R. 1.55 ; 79 

I. C. 1012 ; 1924 Bom. 325 ... ... ... ... 98 

Bankii Behari v, llarendra, 15 0. W. N. 54 ; 8 I. C. 1 ... 243, 245 

r. Sccy.ofState,36Cal.2;)9:lf. C.929 ... ... ... 1214 

Bannerjee ». Manzar Ali, 27 All. L. .1. 496 ; 114 1. 0. 906 ... ... .528 

Bansi Dhar V. Ajudhia Proaad, 1925 Oudh. 120; 27 O.C. 175; 11 O.L..T. 

619 ; 82 1.0. 333 ... ... . ... ... ... 376 

Bansilal Abirchand v. Ghulam, 53 I. A. 58; 1925 P.O. 290; 49M.LJ. 

^6 ; 23 M.L.W. 3 ; 43 C.L.J. 1 ; 24 A.L.J. 48 ; 27 P.L;B. 1 ; 1926 



ZZll 


Tobble of Gases 


Pago 

M.W.N. 108 ; 53 Cal, 88 ; 28 Bom, L.B, 211 ; 92 1,0, 760 283,616 

Bansilal 9 . Govindlal, 1932 Bom. 439 ; 34 Bom. L,R. 733 ; 140 1.C. 819 ... 150 

Bansraj Das v. Becy. of state, 1939 All. 373 ; 183 1.C. 134 ; 1939 A. W.R. 247 473 

Banu Mai 9 . Ratan Deo. 1937 All. 370 ; 1937 A.W.R. 308 ; 1937 A.L.J. 333 790 

Banumal r. Newandmal, 1921 Sind 159 ; 16 6.L.R. 207 ; 83 l.C. 360 ... 271 

Banwari Lai a. Mt. Hussaini. 1940 Lah. 410 ; 42 P.L.R. 535 ... ... 1034 

», 8, K,Shukiullah, 19^ Pat, 204; 19 Pat, 1; 188 1.0,337 ,„ 1174 

Banwari Singh v. Bakhraj Singh, 1931 All, 585 ; 1931 A.L.J, 421 ... 70 

Baqridi v. Bahim, 1926 Oudh 352 ; 93 l.C. 332 ... ... ... 481 

Baraboni Goal Concern v. Gofealananda, 61 1.A.^5 ; 1934 P.C. 58 ; 38 

C.W.N. 325 ; 39 M.L.W. 291 ; 1934 M.W.N. .300 ; 36 Bom. L.B. 390; 

66 M.L. J. 339 ; 11 O.W.N. 225 ; 3 A.W.B. 193 1934 A.L j. 295 ; 

69 C.L.J. 257 ; 61 Cal. 313 ; 147 1. 0. 884 r 1934 O. L. B. 227 * ... 156 

r. Paricharak, 1930 Cal. 526 ; 126 1.C. 712 ... ' ... ^67 

Barber v. Mackrell, (1879) 12 Ch. D. 534 ; 41 L.T. 23 ; 27 W.R^ 89f 512,617,643 

Barbour a. South Eastern By., (1876) 34 L.T. 67 ... ... ... . 802 

Barclay a. Gooch, (1797) 2 Esp. 571 N.P. ... .*. * ... *434 

Barclays Bank a. Tom. (1923) 1 K.B. 221 ; 92 L.J.E.B. 346 ; 128 L.T. 558 24 

Barisal Bindan a. Sital Chunder,34 C.W.N. 911 ; 1930 Cal.630 ; 129 I.C. 407 779 

Barjar Hosanje Vakil, In Be, 41 Bom. L.B. 1091 ; 1939 Bom. 518 ; I.L.B. 


1939 Bom. 692 ... ... ... ... ... 1130 

Baijor Dorabji Bandelia a. Calcutta Chemical Go., 43 C.W.N. 609 ... 916 

Barker a. Allanson, (1937) 1 All. E.B. 75 ... ... 263, 266 

Barker Junior a. Agius Ltd., (1928) 43 T.L.B. 751 ... ... 1239 

Barklia Nath a. Shiv Bam, 8 Lah. 208 ; 1927 Lah. 395 ; 28 P.L.B. 349 ... 1220 

Barnard a. Barnard, 56 Cal. 89 ; 1928 Gal. 657 ; 32 C. W. N. 742 ... 570 

Barnes a. Braithwaite & Nixon, (1857)2 H. & N. Ex. B< 599 ... ^ ... 728 

a. Cadogau Developments Ltd., (1930) 1 Cb. 479 ...f ... 1252 

a. Ward, (1850) 9 O.B, 392 ; 19 L.J. C.P. 195 ; 137 E.B. 945 ... 429 

Baroda a. Gajendra, 13 O.W.N. 557 ; 9 O.L.J, 383 ; 1 l.C. 289 ... ... 133 

Baroda State Bly. v. Habib Vllab, 56 All. 828 ; 1934 All. 740 ; 3 A.W.B. 

621 ; 1934 A.L.J. 1093 ; 153 l.C. 824 ... ... 331,333 

Barodaprasad a. Sahanlall, I.L.R. (1937) 1 Cal. 586; 1937 Gal. 658; ... 200 

Barrett a. Associated Newspapers, (1907) 23 T.L.R. 666 ... ... 1262 

Barton a. Hanson. 2 Camp. 97 ; 2 Taunt 49 ; 11 B.R. 524 ... ... 230 

Berwick a. English Joint Stock Bank, (1867) L.B. 2 Ex. 259 ... 1101, 1110 

Bas Euar, Mt. a. Gaya Municipality, 17 Pat. 588 ; 1939 Pat. 138 ; 20.P.L.T. 

76 ; 180 l.C. 983 ; 5 B.R. 514 ... ... ... 917, 918 

Basanta Devi, Mt. a. Ghotte Lai, 1931 All. 608; 1931 A.L.J.856 ; 133 l.C. 318 915 

Basanta Eumar a. Lala Durgadas, 39 C.W.N. 1080 ... ... 215 

Basanta Bam a. Dasondhi Mai, 1929 Lah. 497 ; 117 I.G. 375 ... 607 

a. Kolahal, 1 All. 392 ’... ... ... ... 290 

Baadeo a. John Smidt, 22 All. 55 ; 1899 A.W.N. 172 ... ' 532, 538 

Basharat Beg a. Hira Lai, 1932 All. 401 ; 1932 A.L.J. 497 ; 138 l.C. 77 ... 277 

Basivireddi a. Eamaraju, 56 Mad. 560 ; 1933 Mad. 241 ; 1933 M.W.N. 21 ; 

64 M,L.J. 86; 37 M.L.W.15i; 1421.0.96 ... ... ... 1152 


a,TaUa|>ragada, 35 Mad. 39; 1910 M.W.N. 827 ; 8I.C.1087 1126 



table of Cases 


xxiii 

Page 

Basso Kuari Mt. v. Lala Dhum Singh, 15 1 A. 211 ; 11 All. 47 ... 298 

Baster v. London & County Ftg. Works, (1899) 1 Q.B. 901 ... ... 1099 

Bastiram r. Bansidhar, 1939 Mar. L. B. 133 (Civ.) ... 482. 1260 

Batisa Kuer s. Baja Bam Pandey, 1926 Pat. 192 ; 1925 P. H. C. C. 343 ; 92 

I.C. 177 ; 7 P.L.T. 393 ; 5 Pat. 441 ... ... ... 384 

Batson r. Donovan, (1820) 4 B. & Aid. 21 ... ... ... 801 

Batul v. Mansur, 24 All. 17 ; 28 I. A. 248 ; * 5 0. W. N. 888 ; 3 Bom. 

L.B.707 ... ... ... ... ... ... 1200 

Bandains v. Bichardson, (190^ A.C. 169 ; 75 L.J. P.C. 57 ; 94 L.T. 290 ... 511 

Bawden v, Howell, 3 Man. & G. 638 ; 4 Scott N.Bf 331 ; 6 Jur. 37 ... 224 

Bayley v. Manchester, Sheftield, and Lincolnshire By. Co., (1872-73) L.B. 

7C.P.^15 .... ... ... ... ... ... 1107 

Baylis v, Lintott, (1873) L.B. ^8 C.P? 345 ; 42 L. J.C.P. 119 ; 28 L.T. 666 ... 272 

B. IB. & C. 1. By V. Ganu Daji Mirmahamad, 1929 Bom. 421 ; 31 Bom. 

L.B.1087 ... ... ... ... ... 810 

Be^. Pilling^ (1878) 38 L.T. 486 ... ... ... ... 518 

Bachun, Mt?t;. Sheikh Hamid Hossein, 14 M.I.A. 377 ... ... 930,934 

Bechuanaland Exploration Co. v, Ix)ndon Trading Bank, (1S98) 2 Q.B. 

658 ; 67 L.J.Q.B. 986 ; 79 L.T. 270 ; 14 T.L.B. 587 ... ... 480 

Beck & Co. V. Szymanowski <& Co., (1924) A.C. 43 ... ... ... 1238 

Beckham v. Drake, (1841) 9 M- & W. 79 ; 11 L.J. Ex. 201 ; 152 E.B. 35 ... 73 

V. (1847) 11 M. & W. 315 ; 2 H.L. Cas. 579 ... ... 227,229 

V. (1849) 2 H.L.C. 579 ; 9 E.R. 1213 ; 13 Jur. 921 183, 1098 

Beddall Maitland. (1881) 17 Ch.D. 174 ; .50 L.J.Ch. 401 ; 44 L.T. 248 428 

Beeju Bee v. Syed Moorthiya, 43 Mad. 214 ; 37 M.L. J. 627 ; 26 M.L.T. 419; 

53 J.C. 905 ; 1920 M.W.N. 26 ... ... ... ... 932 

Begum Bibi, M^ v, Bahamvit Khan, 1924 Lah. 673 ; 75 I.C. 892 ... 1094 

Behari Lai v, J^es Maclean, 46 All. 297 ; 1924 All. 392 ; 22 A.L.J. 165 1162 

Behary Lai i;. Indra Narayan, 31 O.W.N, 985 ; 1927 Cal, 665 ; 45 C.L.J. 571 873 

Behram r. Sorabji, 38 Bom. 372 ; 16 Bom.L.B. 35 ; 23 I.C. 140 ... 1145 

Bejoy V. Secy, of State, 48 I.C. 972 ... ... ... ... 1219 

Bejoy Chand Mahatab v, Gurupada Haidar, 32 C.W.N. 720 ... 464 

Bejoy Chunder r. Kally Prosonno, 4 Cal. 327 ... ... ... 466 

Bejoy Kumar v. (Firm) Satish Chandra, 64 C.L.J. 513 ; 1936 Cal. 382 ... 631 

Bell V. Lever Brothers. (1932) A.C. 161 ... ... ... 1121, 1128, 1130 

BeUamy p. Burch, (1847) 16 M. & W. 590 ... ... 494,1256 

Belsize Motor Supply Co. v. Cox. (1914) 1 K.B. 244 ; 83 L.J.K.B. 26l 88 

Benares Bank s. Hari Narain, 59 I. A. 300 ; 1932 PC. 182; 34 Bom.L.B. 

1079 ; 36 C.W.N. 826 ; 1932 A.L.J. 714 ; 55 C.L.J. 583 ; 63 M.L J. 92; 

1932 M.W.N. 788 ; 9 O.W.N. 599 ; 13 P.L.T. 491 ; 54 All. 564 ... 1024 

— V. Hormusii Pestonji, 52 All. 696 ; 1930 All. 648 757, 1203 

r. Prera & Co. 1937 All. 255*; 1937 A.L.J 150 ; 1937 A.W.B. 

81 ; 1937 A11.L.B. 306 ; 168 I.C. 156 ... ... ... 87 

Bene Bam v, Kundaji Lai, 21 All. 496 (P.C.) ... .. ... 1281 

Bennett p. P. & O. S. Co., (1848) 6 C.B. 775 ; ... ... ... 93 

Bengal & North Western By .Co. ». Badaram, 49 Cal. 895 ; 70 I.C. 229 ; 

1922 (3al. 500; 27C.W.N.82 


••• 


41 



XXXY 


Table of Gase^ 


Page 

Bengal Coal Co. v, Sitaram Ghatterji, 61 C.L.J. 560 ; 1935 Cal. 666 ... 400 

Bengal Insurance & Heal Property Co. v, Velayammal, I, L. R. (1937) 

Mad. 990 ; 1937 Mad. 571 ; 1937 M.W.N.303 ; 170 I.C. 279 282.289,990 

B. N. Ry. Co. V. Sheikh Dillu, 1925 Nag. 350 ; 88 1. C. 291 ... ... 97 

— : I’. Mohommad Ishaq Ahmad Miya, 1940 Nag. 238 ... 808 

V. Balabux Narasaria, 1939 Cal. 377 ... ... 808 

V, Janki Das Marwaryl 1936 Pat. 70 ; 159 I. C. 580 ... 8H 

». Moqlji Sicka&Co , 54 C. L. J. 314; 1932 .Qal. 70 ... 813 

r. Moolji Sicka, 35 0. W. N. 133 ; 1930 Cal. 815 ... 808 

i\ Ruttanji Ramji; 65 I. A. 66 ; 1938 P. C. 67 ; 1938 A. L. ,T. 

169 ; 1938 O. W. N. 261 : (1938) 1 M. L. J. 640 ; I. L. R. (1938) 

2 Cal. 72 ; 42 C. VV. N. 935 ; 40 Bom. L. H. 746. ... 616. 1125, 1290 

Bengal National Bank v. Janaki, 54 Cal. 813 ; 1927 Cal. 725 ; 31 C. W. N. 

973 ... ... ... ... ... ' ... lf)30 

Bengal North-Western Ry. i\ Firm Munna Lai Bishambhar Nath, 1924 

All,. 760 ; 22 A.LJ. 769 ; 46 All. 844.; 82 I.C. 19 ... ... ^09 

1 *. .Tan ki Prasad, 1936 Pat. 362 ... ... 

V. Mutukdhari. 16 Pat. 672 ; 1937 Pat. 599 ... ... 4^ 

Bengal Provident and Insurance Co. v, Kamini Kumar, 22 C. 5V. N. 517 ; 

44 1. C. 694 ... ... ... ... ... ...271, 289 

Beni Madhab v. Deb Narayan, 24 0. W. N. 138 ; 30 C. L. J. 279 ... 112 

Beni Madhab Sikdar v, Sarat Chandra, A. I. R. 1937 Cal. 643 ... 268 

Beni Madho v, Basanto Kunbi; 35 1. C. 252 ... ... ... 458 

Beni Ram v. Ham Lai, 13 C*al. 189 ... ... ... ... 198 

Beninglield v. Baxter, 12 App. Cas. 167 ... ... ... 256 

Bennet w. Evans. (1673) 89 E R. 232 ... ... ... ... 481 

Bennetts & Co. v. McTl wraith & Co., (1896) 2 Q. B. 464 ... ... 662 

Benode Behary v, J^aj Narain, 30 Cal. 699 ; 7 C. W. N. 651 ; appeal, 

31 Cal. 195; 8 C. W.N. 168. ... ... . ... ... 460 

Benoy Krishna v Salsiccioni, 59 I.A. 414 ; 63 M.L.J. 685 ; 37 C.W.N. 1 ; 

56 C.L.J. 319 ; 35 Bom. L.R. 6 ; 1932 P. C. 279 ; 141 1. C. 514 ... 1033 

Bentley v. Craven. (1853) 18 Beav. 75 ... ... ... ... 1179 

Bepat Singh v. Sham I.al, 10 Pat. 168 ; 1931 Pat 234 ; 132 I. 0. 107 872,881 

Bepin Behari v.K.H, Bonnerjee, 26 C.W.N. 361 ; 1921 Cal. 422 ... 247 

V. Tincowri, 13 C.L.J. 271 ; 15 C.W.N. 906 ; 11 I. C. 143 ... 404 

Bepin Krishna v. Priya Brata, 26 C.W.N. 36 ; 1921 Cal. 730 ... 505,1217.1218,1219 
Bcrcsford v, Ramasubba, 13 Mad. 197 ... ... ... ... 138 

Bernina (2). The, (1887) 12 P.D. 58 ; 13 A.0. 1 ; 36 W.R. 870 ... 478 

Berry v. Adamson, (1827) 6 B. & O. 528 ... ... ... ... 528 

Besant v. Narayaniah, 41 I.A. 314 ; 38 Mad. 807 ; 12 A.L.J. 1155 ; 16 Bom. 

L. R. 625 ; 18 C.W.N. 1089 ; 27 M.L.J. 30 ; 24 I. C. 290 ... ... 327 

Betts V. Gibbins, (1834) 2 Ad. & El. 57 ;’4 L.J.K.B. 1 ; 111 E.R. 22 ... 398 

Bevan v. Lewis, 1 Sim 378 ; 27 R.R. 205 ... ... ‘ ... 230 

Beyts, Craig & Co. v, Otto Martin, 10 Bom. 389 ... ... 102, 823 

Bhabani v. Radhika, 40 C.W.N. 1319... ... '... 293, 705 

Bhftbatarini Sheikh Bahadur, 30 C.L.,I. 90 ... ... ... 616 

Bhaclreswar Coal Supply Co. r. Satis, 40 C.W.N. 824 ; 1936 Cal. 353 214, 224 



Table of Gases 


XXV 
PagCk 

Bhagat Baj v. Mt. Qurai, I.L.B. (1938) All. 89 ; 1938 All. 49 ; 1937 A.L.J. 

1231 ; 173 I.C 669 ; 1938 All. LB. 159 ... ... ... 1077 

Bbagirattdbai a. Advocate General of Bombay, 1937 Bom. 384 ; 39 Bom. 

L. B. 497 ... ... ... ... ... ... 641 

^ a. Boshanbi, 43 Bom. 412 ; 21 Bom. L.B. 329 ; 51 1.G. 18 ... 929 

Bhagirathi Shukul a. Chandra Hanhar, 1922 All. 81 : 20 A.L.J. 159 ... 526 

Bhagsingh a. Labhaingh, 37 I.C. 114 (Funj.) ; (1916) F.B. 93 ... ... 288 

Bhagvan a. Hiraji, 1932 Bom. 516 ; aOBom. L.B. 1112 ; 140I.C. 519 ... 240 

Bhagvan Gokulji & Co. a. Baiku Babaji, 33 Bom. L.B. 1291 ; 1932 Bom. 1 276 

Bhagwan Bakhsh Singh a. Jos^ Damodarji, 42 Alt. 230 ; .59 I.C. 20 ... 633 

Bhagwan Das a. Crcet, 31 Cal. 249 ... ... ... 741, 753 

— — i a. Phijrapole Fashu Anathalaya, 1927 All. 789 ... 260 

a. Sheonandan Fat.*961 ; 1925 Fat. 293 ; 85 I.C. 293 ... 608 

Bhagwan Dayat a. Faram Sukh, 37 All. 179 ; 27 I.C. 623 ... ... 199 

Bhagwan Ganpat a. Madhav Shankar, 46 Bom. 1000 ; 1922 Bom. 356 ... 460 

Bhaffjran Singh a. Bhagwan Singh, 26 I.A. 153 ; 21 All. 412 ; 3 C.W.N. 
.^!^454 ; 1 Bom. L B. 311 ... ... ... ... ... 908 

— a. Bisharabar, 1940 F. C. 114 ; 1940 A . L. J. 493 ; (1940)2 

M. L. J. 152 ; 21 F. L. T. 773 ; 189 I.C. 152 ... ... ... 1024 

Bhagwandas a. Burjorji, 45 I. A. 29 ; 12 Bom. 373 ; 16 A.L J. 241 ; 20 Bom. 

L. B. 561; 22 C.W.N. 625 ; 34 M.L..T. 305 , -44 I.C. 284... ... 211 

’ a. Kanji, 30 Bom. 20.5 ; 7 Bom. L. E. 611 ... ... ... 211 

Bhagwandas Farashram a. Burjorji, 37 Bom. 347 ; 17 I. C. 152 518, 320 

Bhagwanta a. Sukhi, 22 All. 33 ; 1899 A. W. N. 159 ... ... 909 

Bhagwat Prasad a. Biiideshwari, (1930) A. L. J. 964 ... ... 158 

Bhai Panna Singh a. Firm Bhai Arjan Singh, 33 C. W. N. 949 ; 1929 P. C. 

179 ; 1929 L. .T. 791 ,. 31 Bom. L. B. 909 ; 57 M.L J. 323 ; 17 I.C. 485 786 

Bhairabendra a. ^ai Narain, 30 Cal. 833 ; 1923 Cal. 251; 79 I.C. 298 ... 68 

Bhaisankar a. Municipal Ccrpn. of Bombay, 31 Bom. 604 ; 9 Bom. L.B. 417 310 

Bhajahari a. Behary, 33 Cal. 881 ; 4 C. L. .T. 162 ... ... 721,722 

Bhajekai- a. Shinkar, 1934 Bom. 243 ; 36 Bom. L. B. 483 ; 151 1. C. 1082 ... 114 

Bhakta Shiromani a. Seetal Nath, 1925 All. 680 ; 23 A. L .1. 632 ; 48 All 31 1098 

Bhamboo v. Bam Narain, 9 Lah. 455 ; 1928 I,ah. 297 ; 29 F. L. E. 406 ; 

109 I.C. 28 ... ... ... ... ... 286,288 

Bharat Chandra a. Kiraii Chandra , 52 Cal. 766 ; 1925 Cal. 1069 ...629,635 

Bharat Dharma Syndicate Ltd. a. Harish, 41 C. W. N. 746 ; 64 1. A. 143 ; 

1937 M. W. N. 744 ; I. L. K. 1937 All. 566 ; 39 Bom. L E. 963 ; (1937) 

2 M. L. J. 650 ; 168 1.0. 62 ) ; 1937 All. L.R. 432 ... ...458,488 

Bharat Insurance Co. Ltd. a. Kanhaya Lai, 1935 Lah. 792 ; 160 I.C. 24 115, 116 

Bharat Mahto a. Nisarali Sheikh, 20 C. W. N. 1020 ; 37 1. C. 665 ... ^ 

Bharat National Bank a. Thakar Das, 16 Lah. 757 ; 1935 Lah. 729 752, 963 

Bharatpur State a. Sri Kishen, 53 All. 804 ; 1936 All. 327 ; 162 I.C. 642 ... 1025 

Bharasa Singh a. Jhauri Sao, 1936 Fat. 428 ; 161 1. C. 937 ... ... 373 

Bharpura a. Diwan Chand, 1940 Lah. 329 ... ... ... 1204 

Bharta a. Chet Ram, 1934 All. 427 ; 56 All. 821; 150 I.C. 141 ... 437, 441 

Bhattacharji a. Ishtiaq Hussain, 1933 Oudh 129 ; 143 I. C. 838 ; 10 

O.W.N.48 


64 



i'ahle 0f Oases 

t«g«. 

Bhayanishankar v. Timmanna Bam, 30 Bom. 508 ; 8 Bom. L. R. 407 ••• 170 

Bhawan, Mt. v. Gaman, 1931 Lab. 77 ; 34 P. L. K. 283 ; 146 I. C. 292 ... 1088 

Bhikabai a. Hariba, 49 Bom. 459 ; 1925 Bom. 153 ; 27 Bom. L. B. 13 1060 

Bhikamber v Becbaram,* 15 Oal. 264 ... ... ... ... 311 

Bbima Mai a. Rahmat Ullah, 1931 Lab. 309 ; 130 I. G. 574 ... ... 1222 

Bhima Rout r. Dasaratbi, 40 Cal. 323 ; 17 0. L. J. 183 169, 170, 173, 175 

Bhimaji v. Hussain Sabeb, 43 Mad.*" 808 ; 29 M. L T. 295 ; 39 M.L J. 239 199 

Bbimbai Moraiji & Go. v. Firm Hargobind, 1938 Rang. 270 ; 177 1. G. 442 631 

Bhimbhat v. Yesbwantrao, 25 Bom. 126 ; 2 Bom. L. B. 703 ... ... 397 

Bhimji v, Bombay Trust Goi'pn., 54 Bom. 38f ; 1930 Bom. 306; 32 

Bom L. K. 64 ; 124 1.C. 800 ... ... ... 982 

Bhogilal r. Jethalal, 1929 Bom. 51 ; 30 Bom. L. B. 1588 ; 114 .1.G. 2^2 ... 528 

Bhogabhai v, Hayem Samuel, 22 Bom. 754 ^ ... ... ... 1032 

Bhola Nath v. Raja Durga, 12 C. W. N. 724 1.. ... * ... jl032 

Bhola Natb Banerjee v. Sarbamangala, 44 G. W. N. 221 '... * ... 948 

Bhola Nath-Sbankar v. Lachmi Narayan, 53 All. 316 ; 1931 All. 83 ... c 475 
Bhooni Money v. Natobar, 28 Cal. 4)2 ; 5 C.W.N. 659 /.. ... 

Bhopal Singh v. Madho Singh, 1939 Mar. L.B. 221 (Sind) ... ... 1197 

Bhupendra v. Jatindra. 49 G.L.J. 191 ; 1929 Gal. 289 ; 115 I.G. 571 ... 1096 

V. Rajeswar, 58 l.A. 228. 1931 P.C. 162 ; 1931 A.L J. 566 ; 35 

O.W.N. 870 ; 33 Bom. L R. 1273 ; 61 M.L.J. 632 ; 59 Cal. 80 ... 68 

Bhupendra Mohan v. Puma Sashi, 43 C.W.N. 1149... ... ... 905 

Bhupendra Narayan r. Ghandramoni, 53 Gal. 987 ; 1927 Cal. 277 ; 100 I.G. 

286 ... ... ... ... ... ... 938 

Bhupendra Nath v, Goonendra, 32 C.W.N. 133 ; 1929 Cal. 42 ; 106 l.C 885 926 

Bhurabhai r. Bai Ruxmani, 32 Bom. 394 ; 10 Bom. L.R. 540 ... ... 1284 

Bhusan Chandra v. Kanai Lai, 41 C.W.N. 537 ..., ... ... 1207 

Bhut Nath v. Chandra Benode, 16 C.L.J. 34 ; 16 1.C.,443 ..<^ 1071,1072 

Bhuwanlal r, Sumranlal, 1927 Nag. 310 ; 103 l.C. 455 . ... ... 523 

Bibhu Bhusan p. Anadi Nath, 61 Cal. 119 ; 1934 Cal. 87 ; 58 G.L.J. 502 924,1285 

Bibhuti Bhusan p. Baidy a Nath, 40 C.W.N. 625 ... ... ... 1152 

Bibi Kazmi Begum v. Lachman Lai, 9 Pat. 717 ; 1930 Pat. 239 ; 127 l.C. 575 212 

Bibi Kundo. Mt. p. Onkar Nath, 1939 Lah. 63 ; 41 P.L.B. 342 ; 183 l.C. 615 405 
Bibi Shaima, Mt. v. Bank of Bihar, 1938 Pat. 484 ; 19 P.L.T. 585 ... 438 


Bibo, Mt. p. Sampuran Singh, 1936 Lah. 222 ; 162 l.C. 922 ... ... 688 

Bickley p. Dorrington, 2 £q. Gas. Aler. 253 ; 25 E.R. 277 ... ... 126 

Biddle p. Bond, (1865) 6 B. & S. 225 ; 122 E.R. 1171 ; 12 L. T. 178 ... 414,735 

Biddomoye Dabee r. Sittaram, 4 Cal. 497 ... ... ... . 87 

Bidhu Shekhar p. Kuladaprasad, 46 Cal. 877 ; 50 l.C. 525 ... ... 156,351 

Bignold p. Audland, (1840) 11 Sim. 23 ; 59 E.R. 781 ... ... 82 

r— — p. Waterhouse, (1813) 1 M. & 8. 255 ... ... ... 801 

Bihari Lai p. Sat Narain, 3 Lah. 329 ; 1^23 Lah. 169 l.C. 486 ... ... 184 


Bij Raj V. Firm Gobind, 1925 Lah. 581 ; 7 L.L.J. 512 ; 26 P.L.R. 425 ... 1228 

Bijli Sahib p. Mahomed Assam, 1934 Mad. 27 ; 146 I C. 572 ... ... 579 

Bijoy Gopal Mukeijee p. 6m. Krishna Manishi, 34 l.A. 87 ; 34 Cal. 329 ; 

'95 Bom. L.R. 602 ; 11 C.W.N. 424 ; 17 M.L.J. 154 ; 5 aL.J. 334 ... 690,910 

3ik|ji^ :^ishore (Maharaja) p. Tafazzal Hussein, 60 Cal. 733 ; 1933 Cal. 



ToMb of Owes xxyli " 

Page. 

682 ;37 0.W.N. 6CI4;146I.0. 671 ... ... ... ... 3W 

Bilu a. Dearaj, 37 All. 557 ; 1915 P.G. 96 ; 42 1.A. 2C2 ; 17 Bom. L.B. 

1006;19C.W.N.1207 ;29M.L.J.335 ;30I.C.299 ... 414,1(M0 

Bill, in re, 7 Mad. 390 ... ... ... ... ... 131 

Bimid Krishna a. Ounendra, 41 G.W.N. 728 ... ... 158,.159, 161,728 

Bimalacharan a. Trustees for the Indian Museum, 67 CaL 231 ; 1930 Cal. 

404 ; 125 LG. 647 ... ... • ... ... ... 1096 

Biman Chandra a. Framotha, 40 Gal. 886 ; 1922 Cal. 157 ; 68 1. G. 94 ... 486 

Binda a. Kaunsilia, 13 All. 126 ; 1801 A. W. If. 18 ... ... 1084 

Bindeshry a. Fergas Singh, 1938 Fat. 235 ; 179 1. G«890 ... ... 1216 

Bindabashinee a. Kashinath, .58 Gal. 1371 ; 1932 Cal. 167 •, 133 1. G. 433 ... 407 

Binjraj a.Kisanlal, 1933 Nag. 127 ; 141 1. C. 277 ; 16 N. L. J. 10 ... 219, 1178 

Binraj Sagorfhull, Be : 39 G. W. N.J1135 ; 62 Gal. 639 ... ... 180 

Bipat Mahton a.. Kulpat* 1934 Pat. 498 ; 13 Fat. 182 ; 153 1. G. 439 ... 6^ 

BirdV Jones, (1845) J Q. B. 742 ... ... ... ... 952 

Bireswar Ghatterjee a. Saidpur Commercial Bank, 41 C. W. N. 1361 ... 972 

Bir^i^ar Mookwji Ardba Chunder, 19 1. A. 101 ; 19 Cal. 452 ... 913 

j^ks a. Micklethwait, (1864) 33 Beav. 409 ... ... ... 876 

Bishambhar a. Qaddar, 33 All. 306 ; 8 A. L. J. 92 ; 9 I. G. 317 ... ... 707 

Bishambar a. Kanshi, 13 Lah.483 ; 1932 Lah, 641 ; 141 1. C. 43 ... 1169 

Bishamberdas a. Brijlat, 1931 Bom. 590 ; 33 B. L. B. 1385 ... ... 526 

Biahen Chand a. Kishore Singh, 5 All. 302 ; 1883 A. W. N. .50 ... ... 1216 

Bishen Sahoye Singh a. Beer Kishore Singh, 8 Suth. W. B. 296 ... 18 

Bisheshar a. Lalk Singh, 5 All. 237 ; 1883 A. W. N. 10 .. ... 1139 

V. Jafre Begam, 1937 All. 251 ; 1937 A. L. J. 536 ; 169 1.C. 609 ... 1135 

Bishop a. Bishop, (1901) P. 325 ; 70 L. J. P. 93 ; 35 L. T. 173 ... ...480. 614 

Bishop of Grediton a. Bishop of Exeter, (1905) 2 Ch. 455 ... ... 383 

Bishun Chand t\ Girdhari’Lal, 61 I. A. 273 ; 1934 P. C. 147; 67 

M. L. J. 110 : 1934 A. L. J. 623 ; 38 C. W. N. 961 ; 1934 All. L. B. 

70Z ; 33 Bom. L. B. 72i/ ; 150 1. C. 6 ; 1934 M. W. N. 786 ... ...380, 628 

Bishun Singh a. Watt, l60. W.N. 510 ... ... ... ... 707 

Bismillah a. Nur Muhammad, 44 All. 61 ; 1922 All. 155 ; 63 1. G. 702 ... 1088 

Bissessor a. Bamkant, 13 Fat. 7 ; 1931 Fat. 187 ; 131 1. G. 397 ... 1022 

Biswambar a. Giribala, 1921 Cal. 571 ... ... ... ... 622 

a. Nilambar, 33 C. W. N. 997 ; 1930 Cal. 263 ; 125 1. C. 861 ... 41 

Biswanath a. Gorinda, 29 C. L. J. ,305 ; 23 C. W. N. 534 ; 51 1.C. 88 ... 985 

Biswanath Cbakravarti a. Babija Khatun, 33 G. W. N. 46 ; 56 CaL 616 1 

1929 Cal. 230 ; 117 1. C. 593 ... ... ... ... 463 

Blackie a. Osmaston, (1834) 28 Ch. D. 13 ; 54 L. J. Ch. 473 ... ...459, 468 

Blake a. Albion Life Assurance Society, 45 L, J. C. P. 663 ; 24 W. R. 677...540, 565 
Blanstein a. Maltz Mitchell & Ca, (1937) 2 K. B. 142 ... ...414, 735 

Bluck a. Lovering, (1885) 1 T. L. B. 497 ...» ... ... ... 472 

Blunt a. Beaumont, (1835) 2 Gr. M. & B. 412 ... ... ... . 699 

Boake (A), Roberts & Co. a. Wayland, (1909) 26 B. P. a 249 ... ... 611 

Bolo a, Koklan, 57 I. A. 325 ; 1930 A. L. J. 1188 ; 34 C.W.N. 1169 ; 

32 Bom. L. B. 1566 ; 11 Lah. 657 ; 59 M . L. J. 621 ; 127 I. C. 737 ... 296 

g^tona. Madden,(1873)L.B.9<;^B.55;43L,J.Q.B,35 ... .„ 397 



Table of Gases 


xxYiii 

Page. 

Bombay, Baioda and C. I. By. v. Jacob Eliaa Basoon, 18 Bom. 231 ... 1019 

Bombay Steam Navigation Co., v. Vasudev. 52 Bom. 37 ; 1928 Bom. 

5 ; 29 Bom. L. R. 1551 ; 106 1. C. 470 ... ... ... 95 

Bon Behari 9. Satieh Kantha, 39 C. L. J. 165 ; 1923 P. C. 73 ... ... 488 

Bond 9. Gibson, (1808) 1 Camp. 185 ; 10 B. R. 665 ... ... ... 230 

Boone v. Mitchell, (1822) 1 B. & C. 18 ; 107 E.R. 8 ... .. ... 477 

Boorman 9. Nash, (1829) 9 B. & C. I45 ... ... ••. ... 12.35 

Booth S. S. Ca 9. Cargo Fleet Co., (1916) 2 K.B. 570 ; 85 L.J.K.B. 1577 ... 102 

Bowen 9 . Phillips, (1897) 1 Ch. 174 ; 66 L.J.Ch. 165 ; 45 W. B. 286 ... 130 

Bowes & Partners 9 . Press, (1894) 1 Q.B. 202, C.A.* ... ... 1100 

Bowman 9 . Taylor, (1434) 2 Ad, & El. 278 ... ... a. 403 

itoyddl 9 . Jones, (1838) 4 M. & W. 446 ... ^ ... 494 

Boynton 9 , Richardson, ( 1924) 69 Sol. Jo. 107* ... ... ... 419 

Boyee r. Rossborough. (1857) 6 H.L.0. 1 ; 10 E.B. ll92 ... * ... ,511 

Bradbury v. Cooper, (1883) 12 Q.B,D. 94 ; 53 L.J.Q.B. 558 ; 32 W*. B. 32 509 

Bradford Corpii. 9 . Ferrand, (1902) 2 Ch, 655 ; 71 L.J.Ch. 859 ; 51 W. R. 122^ 500 
——- 9 . Pickles, (1895) A.C. 587 ; 65 L.J.Ch. 759 ; 44 W. R..190* ... 

Bradley s, Chamberlyn, (1893) 1 Q.B. 439 ; 68 L.T. 413 ; 41 W. R. 300 ... 391 

— Wallaces, (1913) 3 K.B. 629 C.A. ... ... ... 1279 

Waterhouse. (1828) 3 C. & P, 318 ... ... ... 801 

Brahmanna 9 . Bamakrishnama, 18 Mad. 250 ; 5 M.LJ. 89 ... ... 1048 

Brahmayya v. Madhuram, 1926 Mad. 496 ; 50 M.L.J. 282 ; 94 I. C. 489 ... 257 

Braja Bhusan 9 . Srish Chandra, 4 P.L.J. 23 ; 47 I.C. 797 ... ... 244 

Brajendra Kishore 9 . Hindustan Co-op. Ins. Society, 44 Cal. 978 ; 21 C. 

W.N. 482 •, 25 C. L. J. 238 ; 39 I. O. 705 ... ... ... 972 

Brajeshware 9 . Budhanuddi, 6 Cal. 268 ; 7 C. L. R. 6 ... ... 533 

Brandon v, Osborne, Garrett, (1924) 1 K.B. 548 ..., ... 999,1000,1004 

Branson, : JSfep. Trustee, 2 K.B. 701 ; 83L.J.K.Q. 1316 ... 190 

Bretherton 9 . Wood, (1821) 3 B. & B. 62 ... ... , ... ... 797 

Brice v. Bannister, (1878) 3 Q.B.D. 569 ; 47 L.J.Q.B. 722 ; 38 L. T. 739 ... 85 

Brickeuden 9 . London Loan & Savings Co., 1934 A.L.J. 613 ; 40 M.L.W. 

206 ; 1934 P.C. 176 ; 101 1. C. 972 ... ... ... 1267 

Bridge 9 . Grand Junction Ry. (1838) 3 M. & W, 244 ; 150 E.R. 1134 ... 478 

Bri] Indcr Singh v. Kanshi Ram, 44 1. A .218, ; 45 Cal. 94 ; 33 M.L.J. 486 ; 

15 A.L.J. 777 ; Bom.L.R. 866 ; 26 C. L. J. 572... ... ... 55 

Bri] Naraiti 9 . Mangla Prasad, 51 1.A. 129 ; 1924 P.C. 50 ; 28 C.W.N. 253 ; 

46M.L.J. 23 ; 46 All, 95 ; 26 Bom.L.R. 500 ; 1 P. L. R. 1924 1025 

Brijlal Prasad 9 . Mahant Laldas, 1940 Nag. 125 ; I.L.R. 1940 Nag. 48 ... 1047 

Brijmohan v. Chandrabhagabai, 1939 Nag. 173 ; 182 I.C. 12 ... 1263 

Briju Pandy 9 . Gangu Ahir, 1939 Pat. 294 ; 182 I. 0. 569 ... ... 281,291 

Briraelow 9 . Casson, (1924) ICh. 302 ; 93 L J.Ch. 256 ; 130 L. T. 125 ... 4)0 

Brindaban 9 . Atul, 40 C.W.N. 92 *' ... ... ... ... HI 

Brine 9 . Great W. Ry. (1862) 2 B. & S. 402 ; 31 L.J.Q.B. 101 ; 6 L. T. 50 ... 424 

Bristol Channel Steamers 9 . R., 131 L.T. 608 ; 40 T.L.R. 550 ... 275 

British and Colonial Land Association 9 . Foster, 4 Times Rep. 574 ... 540 

British Columbia Co. 9. Nettleship, (18^8) L.R. 3 C.P. 499 ... ... 794 

P^tjsh India e^. Co. 9 . Commisrs. of Inland Revenue, (1881) 7 Q.B.D. 165 WQ 



Table of Gases xxix 

Page, 

British India Steam Navigation Co., r. Sbarafally, 46 Mad. 938; 1923 

Mad. 435 ; 44 M.LJ. 100 ; 70 1. C. 883 ... ... ... 363 

British Legal etc. r. Sheffield, (1911> I Ir.R. 69 ... ... ... 493 

British Ely. etc. Co. r. The O.R.C. Co., (1922) 2 K.B. 260 ... ... 1262 

British Waggon Co. (P. Lea, (1880) 5 Q.n.D. 149 ; 49 L..T.Q.B. ... ... 84 

Briton Medical etc. Assocn. a.' Britannia Fire Assocn, (188S) 59 L.T.888 476 

Brittain a. Lloyd, (1845) 14 M. & W. 762 * ... ... ... 1124 

Britton a. Cole, (1698) 90 E.R. 596 ; 12 Mod. Rep. 175 ; 1 Salk. 408 ... 417 

— a. Royal Insce. Co., (1866) 4 F. & F. 905 ... ... ... 1011 

Brogden a. Metropolitan Ry. C8., (1877) 2 A.C. 666* ... 468, 476 

BrojendrA a. Lalit Mohan, 45 C.L.J. 41 ; 1927 Cal. 262 ; 102 I C. 409 ... 164 

a. Luckhimoni, 29 Cal. 595 ; 6 C.W.N. 816 ... .. 1265 

Brojendra Kumar a. Govlnda Mohan, 20 C.W.N. 752 ; 34 I.C. 186 ... 67 

Brojp Lai v. Budh Nath, 55 CA. 551 ; 1928 Cal. 148 ; 103 T.C. 549 212,223,226,228 

Bromage a. Pro4iser, (182) 54 B. & C. 247 ... ... ... 495 

Broo^a. Rowl, (1842) 19 L.J. Ex. 114, 115 ... ... ... 1262 

^^Aks a. Beirn*8teia. (1109) 1 K.B. 98 ... ... ... ... 980 

V. Stroud, (1702) 7 Mod. Rep. 39 s 1 Balk 3 ; 87 E.R. 1080 ... 132 

Broom (Brown) a. Hall, (1859) 7 C.B.N.S. 503 ... ... ... 678 

Broome a. Pardess Co-operative etc. Ltd., (1939) 3 All E.R. 978 ... 666 

Broughton a. Snook. (1938) 1 All. E.R. 411 ... ... ... 389 

Brouncker a. Scott, (1811) 4 Taunt 1 ; 128 E.R. 226 ... ... 101 

Brown a. Byrne, (1854) 3 El. & Bl. 703, ... ... ... 1230 

a. Hodgson, (1809-11) 2 Camp. 36, 4 Taunt. 189 ; 33 E.R. 693n ... 96, 97 

a. Kidger, (1858) 3 H. & N. 853 ; 28 L.J. Ex. 66 ;117 R.R. 1010 ... 228 

a. Mallet, (1848) 5 C.B. 599 ; 136 E.R. 1013 ; 12 Jur. 204 ... 340 

a. Nairne. (1839)9C.,&P. 204 ... ... ... ... 81 

a. rears,'^888)12 P.R.39C ... ... ... ... 518 

a. Sawer, (1841) 3 Beav. .598 ; 49 E.R. 235 ; 10 L.J. Ch. 240 ... 68 

V. Staton, (1816) 2 Chit. 352 ... ... ... ... 714 

a. Watkins, (1885) 16 Q.B.D. 125 ; 55 L.J.Q.B. 126 ; 53 L.T. 796 ... 516 

Browne a. Hare, (1858) 3 H. & N. 484 ... ... ... ... 99 

Bruce a. Odhams Press, Ltd., (1936) 1 K.B. 697 ... 446, 449, 453, 491, 493, 516 

Bryant a. Herbert, (1878) 3 C.P.D. 189 ••• ... ... 272 

Buckmaster a. Great Eastern Ry., (1870) 23 L.T. 471 ... ... 105 

Budh Singh Dudhuria a. Niradbaran, 2 C.L.J. 431 ... ... ... 178 

Budha Singh a. Sant Singh, 1926 Lah. 545 (1) ; 95 I.C. 121 ... ... 43 

Budhu a. Sital Singh, 1939 Pat. 142 ; 179 I.C. 172 ; 5 B.R. 202 ... ... 441 

Budreedas a. Chuni Lai, 33 Cal. 789 ; 10 C.W.N. 581 ... ... 178 

Bulakhidas n. Radhakisan, 1939 Nag. 177 ; l.L.R. 1939 Nag. 498 ... 926 

Bull & Co. a. W. African Shipping etc. Co., (1927) A.C. 686 ... ... 1106 

Bullen a. Swan Electric Engineering Co., T1907) 23 T.L.R. 258 ... 733 

Bulli Mai a. Jhabba, 1925 Lah. 50t ; 26 P.L.R. 699 ; 92 I.C. 569 ... 213 

Bullock a. London General Omnibus Co., (1907) 1 K.B. 264, 76 L.J.K.B. 

127 ; 95 L.T. 905 ; 23 Times Rep. 62 ... ... ... 59 

Bunarsee Dass a. Gholam Hossein, 13 Moo. LA. 358 ... ... 226 


(lundi Portland Cement a. A. H. Essaji, 1936 Bom. 418; 38 Bon^, 



Table of Oases 


XXX 


L.E. 694 ; 166 1.0. 138 ... ... ... 535^ 

Bunuomali ». Hurrydass. 8 Cal. 710 ; 11 265... ... ... 1075 

Bnran Sheriff r. Venkatarama, 109 1.0. 589 ... ... ... igg 

Bnndiell v. Gowrie, (1910) A.C. 614 ; 80 L.J. I’.C. 41 ; 103 Ii.T. 325 ... 92 

Burjor t>. Ellerman City Lines 49 Bom. 854 ; 1925 Bom. 449 ; 27 Bom. 

L.R. 1098 : 89 1.C. 806 ... ... ... ... 335 

Burke v. Spicers Dress Designs, (1986) Oh. 400 (1936) 1 Ali. E.R. 99 ... 890 

Borland ». Earle, (1902) A.C. 83 ; DO W.R. 241 ; 85 L.T. 553 ... 113, 114, 864 

Burma Oil Co. v. Naraindas, 1927 Sind 253 ; 104 1 C. 185 ... 1096, 1098 

— : In re, 55 All. 874 1933 All. 73.5 ; 14? I.C. 674 ... ... 1054 

Burmah Trading Corpn. v. Mirza Mahomed 5 I.A. 1,30 ; 4 Cal. 11^ 1102 

Bum & Co. V. Lukhdirjee, 28 C.W.N. 104, 1924 Cal. 427 ; 83 I.C. 260 ..*. 1249 

Bnrnard v. Haggis, (1863) 14 C.B.N.S. 45 ; 148K.B. 300 .t. * 205,1120 

Burt ». British Nation Life Association, (1859) 4 De^. & J. 168 • ... ,902 

Bush ». Parker, (1834) 1 Bing N. 0. 72 ; 131 E.R. 1044 ; 3 L.JjD.P.«242 ... ^427 

Buta Singh & Sons ». Peoples Bank 131 I.C. 379 1931 Lah. 589 ... 118 

Butler ». Butler, (1877) 7 Ch. D. 116 ; 47 L..T. Ch. 77 ; 26 W.R. {)5 • ...255)(e57 

Butler V. Manchester, Sheffield & Lincolns Ry. (1888) 21 Q.B.D. 207 ... 

Byrd v. Nunn, (1877) 7 Ch. D. 284 ; 47 L J. Ch. 1 ; 26 W.R. 101 371,387,430 

Byrne, Be ; Exp. Henry, (1892) 9 Morr. 213 ; 67 L.T. 230 ... ... 180 

1 . Brown, (1889) 22 Q.B.1>. 657 ; 60 L.T. 651 ; 6 T.L.R. 255 ... 44, 46 

0. S. rUlay V. K. K. Konar, 1935 Rang. 131 ; 159 I. C. 70 ... ... 1213 

C. T. A. 0. T. Firm Maung Aye, 1937 Bang. 197 ; 171 I.C. 529 ... 971 

Oaitano De Mello v. M. E .E. Co , 1927 Bom. 357 ; 102 I.0. 400 ... ... 957 

C^ilico PrinterB r. Mitsubishi S. Kaisha, 1938 Bom, 413 ; 40 Bom.L.B. 661 1190 
Cama r. Morgan, (1864) 1 B. H. 0. R. 205 ... ... ... 698 

Cammell, Laird <& Co. v. Manganese etc. Co , (1934) A.C. 402 ... 

Campbell v. Mersey Docks & Harbour Board, (18CJ3) 14 C. B. N^. 412... 1227 

Capital & Counties Bank r. Henty, (1882) 7 A. 0. 741*; 31 W.R. 157 ...492, 494 

Captain W.F. Wake-Walker v. Steamer Colin W. Ltd!, 1937 P. C. 205... 854 

Carlender v, Abdul, 43 All. 216 ; 1921 All. 335 (2) ... ... ... 460 

Carlgarth, The, (1927j P. 93 ; 96 L, J. P. 162 ... ... .. 429 

Carmichael v. Carmichael, (1846) 2 Ph. 101 ; 41 E. R. 880 ; 10 Jur. 908 ... 140 

Carpenter ». Buller, (1841) 8 M & W. 209 ; 151 E. R. 1013 ... ... 403 

r— ». Jones, (1827) 6 L. J. O. S. K. B. 4 ... ... ... 432 

Carpenters' Co. v. British Mutual Bank, (1938) 1 K.B. 511 ... 742, 745, 746, 747 

Carr Anderson. (1901) 18 T. L. R. 206 ... ... ... 459 

~ r. L. & N. W. Ry., (1875) L. R. 10 C. P. 307 ; 23 W.R. 747 ... 407 

». L. & Y. Ry., aS52) 7 Exch. 707 ; 21 L. J, Ex. 261 ... ... 96 

Carslake r. Mapledoram, (1788) 2 T. H. 473 ... ... ... 1256 

Carter r. Scarglll, (1375) L. R. 10 Q.B. 564 ; 32 L.T. 604 ... ... 392 

Cassim & Sons a. Bora Bibi, 13 Rang. S85 ; 1936 Rang. 17 ... ... 938 

Cassamally a. Sir Cnrrimbhoy Ebrahim, 36 Bom. 214 ; 13 Bom. L. R. 717 402 

CaYe V. Torre, (1886) 54 L. T. 515 ; 2 T. L. R. 405 C.A. ... . ... 451 

Caxton Publiahing Co. r. Sutherland Pubiiahing (^o., (1938) 4 All E.R. 389 893 

Chabot a. Davies, (1936) 3 All E. R. 221 ... ... ...890,893 

giifidwick a. Manning, (1696) A. C. 231 : 65 L J.P.C, 4? , ... 40^ 



Tahle of Oases Xxarf 

Pkge. 

OiudUing (Firm) «. Secy, of State, 1926 Sind. 102 ; 91 1.C. 437 ... 97 

Chakauri r. Sundari. 28 All. 590 ; 3 A. L. J. 33S ; 1906 A.W.N. 114 ... 1201 

Ghambers r. Goldthorpe, Kussel v. Nye, (1901) 1 K. B. 624 ... ... 419 

Chambi. Mt. p. Tara Ohatid. 1924 All. 802 ; 46 All, 744 : 82 I. 0 . 516 ... 189 

Champabati Dassee v. Mahomed Yakub 39 C.W.N. 1100 ... ... 1134 

Ohampaklal Mahonlal v. Neetar Tea Co., 57, Bom. 306; 1933 Bom. 179 
' 35 Bom. L. R. 168 ; 143 I. O. 33) ... ... ... 281, 282. 287 

Chamru Lai v. Shyam Sundar, 1910 Pat. 690 ; 21 P. L. T. 710 ... 1198 

Chaud Bibi v, Santoahkumar, 6p Cal. 761 ; 1933 Cc^l. 641 ; 146 1. G. 86i3... 996, 1250 
Ghand Koer v. Prem Raj 1938 A. M. L. J. 79 ... ... ... 4S1 

Ghand Kour. Mt. v. Partab Singh, 15 I.A. 156 ; 16 Cal. 98 ... ... 271 

Ghandan v, Sumera.. (1887) 7 A. W. N. 104 ... ... ... 698 

Chandi Prasad v. Balaji, 1931 .^11. l36 (1) ; 129 1. 0. 560 ; 53 All. 427 ... 199 

Chandidat Jha v. Padmanand Sing Bahadur, 22 Gal. 459 ... ... 608 

Chandikamba v. Vedwanodhamayya, 1936 Mad. 699 ; 71 M.L.J. 264 ... 279 

Ghau'^miill v. loanee Soondeiy, 22 Oal. 259 ; ... ... ... 190 

C^'andra v. Dwarka,''193G Lah. 42 ; 37 P. I.. II .567 ; 161 1.O. 984 ... 1142 

V. Prasanna, 38 I. A. 7 ; 15 C. W. N. 121 ; 8 A. L. J. 96 ; 13 

Bom. L. R. 67 ; 21 M. L. J. 116 ; 9 I.C. 122 ... ... ... 144 

Chandra Dat i\ Chandcr Sen, 1931 Oiidh 254 ; 148 I.C. 1167 ... ...757, 758 

Chandra Kanta v, Rajani, 39 C. W. N. .534 ; 62 C. L. J. 277 ... ... 363 

Chandra Kumar Ramdin, 16 0. W. N. 493 ; 13 I. C. 702 ... ... 460 

Chandra Kunwar v. Chaudhri Narpat, 29 All. 184 ; 34 I. A. 27 ; 9 Bom. L. 

R, 267; 11 C. W. N. 321 ; 17 M. L. J. 112 ; 5 0. L. J. 115 ... 404 

Chandra Shekhar v. Burhwal Sugar Mills 1935 All. 908 ; 157 I. 0. 362 ; 1099 

Chandramani r. Basdeo, 4 Pat. L. J. 57 ; 49 1. 0. 442 ... ... 614 

Chandraiiath v. Jadabendra, *28 All. 689 ; (1906) A. W. N, 173 ... ... 168 

Chandrasekaralingam v. Nagabhushanam, 1927 Mad. 817, 53 M. L. J. 

342 ; 1927 M. W. N. 525 ; 104 1. C. 409 ... ... ... 703 

Chandri v. Abdul Karim, 51 Bom. 16 ; 1927 Bom. 49 ; 28 Bom. L. R. 1360 139 

V. Daii Bhau, 24 Bom. 504 ; 2 Bom. L. 11. 491 ... ... 1035 

Chandrika Pi-asad v, Hiralal, 1924 Pat. 280 ; 5 P. L T. 49 ; 15 I. 0. 433 ... 540 

V. Hiralal, 1924 Pat. 312 ; 73 1. C. 721 ... ... ... 522 

V. B. B. & C. I. Ry., 1935 P. O. 59 ; 39 O. W. N. 552 ... ... 464 

Chandulal v. Awad Cin Umar Sultan, 21 Bom. 351 ... 333, 339 

V. Dagdu, 27 Bom. L. R. 472 ; 1925 Bora. 342 ; 87 I. C. 435 ... 62 

Changa Mai r. Provincial Bank 36 All. 412 ; 25 I. C. 210 ... ... 856 

Chanmalapa v. Abdul Vahab, 35 Boin. 139 ; 12 Bom. L. R. 977 ... 304 

Chapman V. Pole, (1870) 22 L. T. 306, N. P. ... ... ... 1011 

Chapper r. Forster, (1837) 3 Bing. N. C. 938. ... ... ... 823 

Charan Das v. Amir Khan. 48 Cal. 110 ^1921 P. C. 50 ; 47 I. A. 255 ; 22 

Bom. L. R. 1370 ; 39 M. L. J. 195 ; 25 C. W. N. 269 ... 527,528 

Chariter r. Bhagwati, 1934 Pat. 596 ; 15 P. L. T. 796 ; 152 I. O. 983 ... 1198 

Charrington & Co. v. Wooder, (1914) A. C. 71 ... ... ... 1220 

Charu Chandra r. Bankim, 42 C. W. N. 1115 ... ... ... 1033 

Chasomore v. Richards, (1859) 7 H. L. C. 349 ... ... 425, 1288 


Ohatra Berampore Co-op. Credit Society r. Becharam Sarkar, 42 C. W. N. 



xxxii fahte of Gaseis 

Page. 

1219 ; 1938 Cal. K9 ... ... ... ... 497, 1099, 1109 

Ghatterji v, Maung Mye, 1940 Bang. 53 ; 187 I. 0. 844 ... ... 1169 

Chatterton t’. Terrell, (1923) A. C. 576 ... ... ... ... 1036 

Chaturbhuj e. Chunilal, 60 LA. 211; 57 Bom. 474 ; 1933 P. C. 150 35 

Bom. L. R. 799 ; 37 C. W. N. 825 ; 65 M. L. J. 37 ... ... 416 

— r. HiralaL I. L. R. (1937) Bom. 268 ; 39 Bom. L, R. 44 1939 

Bom. 155 ; 168 1. 0. 817 * ... ... ... ... 478 

Cbaturbhuj Singh v. Sarada Charan, 11 Pat. 701 ; 1933 Pat. 6 ... 415 

Chaturgun ». Shahzady, 1930 Oudh 395 ; 126 I. 0. 682 ; 7 0. W. N. 769 ... 83 

Ghaudhri Fazl Din v. Gluilam^RaBul, 1936 Lah. 64^ ; 164 I. C. 832 ... 213 

Gheddi Ram Oh. Ahmad Shafi, 8 Luck, 295 ; 1933 Ondh. 100 ».. 310 

Chelapathi Suryya, (1902) 12 M.L.J. 375 ... t.. ^ ... 658 

Chellammal v. Aiyampcrumal. 1937 Mad. 423'; 193^ M. W.N. 770 ... 903 

Ghendrayya r. Seethanna, 1939 Mad. 397 ; 1939 M. W.N. 449 ... ' ... i 364 

Chennana v, Ofllcial Receiver, 1940 Mad. 241 ; 50 M.L.W. 8.57 ; ... 1023 

Chenvirappa r. Puttappa, 11 Bom. 708 ... ... ... ^ ...^402 

Cherry v. Anderson. (1876) 10 Ir. R.C.L. 204 ... :.. ‘ ... ^ ^ 

Ghertsey Market, Rej (1819) 6 price 261 ; 146 E.R. 803 ... ... 2r)7 

Chester v. Wortley, (1856) 17 C.B. 410 ; 139 E.R. 1133 ... ... 519 

Chetti Uaundan v. Sundarain Pillai, (1864) 2 Mad. H.C.R. 51 ... ... 16 

Chettyar v. A.K.R. etc. Firm. 1939 Rang. 84 ; 180 J.C. 647 ... ... 508 

Chettyar Firm v. Ohettyar Firm, 1937 Rang. 531 ... ... 688,969 

Chhagan Lai r. Emperor. 1934 Nag. 261 ; 153 I.G. 952 ... ... 779 

r. Firm Mangal Sain etc., 1938 Lah. 767 ; 40 P.L.R. 667 ; 216.1175 

Chhaganlal v. B.B. & C. I. Ry., 17 Bom. L R. 339 ; 28 I.G. 948 (2) ... 1018 

— V. Jagiiwandas, 1940 Bom. .54 ; 41 Bora. L.R. 1263 ... 217,1214 

— — V, Municipality of Thana, 56 Bom. l3o ; 1932 Bom. 259 ; 31 

Bom. L.R, 143 ; 137 LG. 545 ... ... ..r ... 305 

Chhakkan Lai Kanhaiya 45 All. 218 ; 20 A.L.J. 1005 ; 69 I.G. 921 ... 442 

Ghhogalal v. Secy, of State. 1933 Nag. 261 ; 147 I.G. 959 ... 96,103,815 

Ghhotiram Mangammal v, Lalchand. 1922 Sind 4 ; 66 I.G. 808... ... 1168 

Chhotku r. Baldeo, 34 All. 659, 662 ; 17 I.G. 340 ... ... ... 1141 

Chhotu 1 % Jawahir, 28 All. 293 ; 3 A.L.J. 23 ; 1906 A. W.N. 29 ... ... 328 

Ghhunna Mal-Eam Nath v, Mool Ghand-Ram Bhagat, 55 I.A. 154 ; 30 

Bom.L.R. 837 ; 32 C.W.N. 738 ; 9 Lah. 510 ; 108 I.G. 678 ... 508 

Ghidambara r. Thirurnani, 10 Mad. 87 ... ... ... ... 311 

Ghidambara Miidaliar v. Krishnasarai Pillai, 39 Mad. 365 ; 28 M.L.J. 285 ; 644 

Chidambaram Ghettiar v, Subramaniam 1927 Mad. 834 ; 53 M.L.J. *269 ; 

(1927) M.W.N. 903 ; 105 I.G. 114 ... ... ... ... 44, 68 

Ghidambaran Chetty v. Karuthan, 34 I.G. 543 ; 4 L.W. 10 ... ... 219 

Ghidambaran Chettyar v. R.M.A.R.S^ Firm, 1934 Rang. 302 ; 12 Kang. 

666 ; 152 LG. 555 ... * ... ... ... ... 969 

Child r. Stenning, (1877) 5 Ch.D. 695 ; ... ... ... ... 377,522 

r. (1879) 11 Ch.D. 82 ... ... ... ... 1041 

Chilha. Mt., v. Chedi, 1929 Oudh 121 ; 4 Luck. 355 ; 115 I.G. 299 ... 1086 

Ghinna Choncliu Reddi v. Subbaroya Chetti, 1937 M.W.N. 134 ... 1209 

Ohinna Bangaiyangar v. Subbraya, 3 M.H.O.R. 334 ... ... 170 



Table of Oases xxxtii 

Chinnaramanuja v. Padmanabha, 19 Mad. 471 ; 6 M.L.J. 115... 73.229,232 

Cbinnasamy Pillay r. Ma Toke, 1938 Rang. 51 ; 174 I.O. 558... ... 1066 

Chinnayya v. Srinivaaai 1933 Mad. 206 ; 67 M.L.J. 912 ; 156 I.C. 250 .. 1207' 

Ghintaman a. Khanderao. 52 Bom. 184 ; 1928 Bom. 58 ; 30 Bom. L. R. 45 1284 

Chiranji Lai a. Naraini, 41 All. 395 ; 17 A. L. J. 394 ; 57 I.C. 153 ... 974.996 

• a. Byed Ilias, 46 All. 620 ; 1924 AW 751 ; 19 I.O. 556 ... 1113 

Chiranjilal Bamlal a. B. N. Ry. Go. Ltd., 52 Cal. 372 ; 1925 Cal. 559 ; 29 

C. W. N. 277 ; 86 I. 0. 127 ... ... ... ... 794 

Ghiruvolu Punnamma a. Ohiruvplu, 29 Mad. 390 ; IQ M.L.J. 307 ... 909 

Ghockalingam a. Pichappa, 1926 Mad. 155 ; 1925 M. W. N. 802 ••• 525 

Ghoithrani v, Khemchand. 1929 Bind. 7 ; 113 I. C. 370 ... ... 373 

Ghokalingam a. Mohammad, 23 M. L. J. 680 ; 17 I. G. 894 ... ... 1098 

Ghokalingam Ghettlar a. Meyappa, (l338) 2 M.L..T. 287 ; 1939 Mad. 228 220,875,882' 
Ghokka Dhanampa a. Goromandal Co., 1939 Mad. 401 ; (1939) 1 M. L. J. 

225 ; 185 I, C. 16*; 1939 M. W. N. 216 ... ... ... 80D 

Chorirhl Balcha^d a. KuBturi Chand, 63 Cal. 1033 ; 40 C.W.N. 591 3*35, 961, 962 

Choung Talk a. Ma Thein Nu, 8 Rang. 665 ; 1931 Rang. 74(2) ... ... 180' 

Christie a. Platt, (1921)2 K. B. 17 ; 124 L. T. 6l9 ... ... ... 442 

Ghudasama a. Partapsang, 28 Bom. 209 ;'5 Bom. L* R. 937 ... ... 195 

Ghuni Lall a. Ram Kishen, 15 Cal. 460, ... ... ... 1281^ 

Chunilal v. N. G. S. Ry., 29 All. 228 ; 4 A. L. J. 80 ; 2 M. L. T. 43 ... 102' 

Churchill a. Goddard, (1937) 1 K. B. 92 ... ... ... 122 

Citizens’ Life Assurance Co. a. Brown, (1904) A. 0. 423 ... 223, 1108 

Clarapede a. Commercial Union Association, (1883) 32 W. R. 262, C.A. 447i 451 
Clai'k a. Glennie, (1820) 3 Stark. 10 N. P. ... ... .. 379 

— — a. Molyneux, (1877) 3 Q. B. D. 237 , 36 L. T. 466 ... ... 495 

— a. Ruthnav'doo Chetti, ’2 Mad. H C. R. 296 ... ... 17 

Clarke a. BrajendraT 39 Cal. 953 ; 39 I A. 163; 14 Bom L. R. 717; 16 

C. W. N. 86 1 ; 23 M. L. J. 32 ; 16 I. C. 50 ... ... ... 417 

'■ a. Brojendra Kishore, 36 Cal 433 ; 13 0. W. N 458 ... 420, 422, 424 

a Taylor, fl836) 2 Bing. L. C. 6.54 ... ... ... 431 

Clarkson a. Lawson, (1830) 6 Bing. 587 ; 130 E. R. 1437 ... ... 431 

Clayton & Waller a. Oliver, (1930) A, C. 209 ... ... 882, 884 

Cleary a. Booth. (1893) 1 Q. B. 465 ; 68 L. T. 319 ... ... ... 422 

Clegg a Bromley (Unreported) ... ... ... ... 509 

a. Townshend, (1867) 16 L. T. 180 ... ... ... 679 

Clinch a. Financial Corporation, (1868) L. R. 5 Eq. 450 ... ... 865 

Clothier a. Webster. (1862) 12 0. B. N. S. 790 ; 142 E. R. 1353... ... 424 

Clouston & Co. a. Corry, (1906) A. 0. 122, ... ... ... 1099 

Clowes a. Hilliard, 4 Ch. D. 413 ; 25 W. R. 224 ... ... ..; 69 

C. M. J. Donaghue. In the matter of, 19 Bom, 232 ... - ••. ... 180 

Coates a. Croyle, (1888) 4 T. L. R. 735 ... ... ... ... 461 

Cobb a. Great Western RIy. (1894) A. C. 419 ; 11 L. T. 161 ... ... 105 

Cockburn a. Alexander, (1848) 6 C.P. 791 ... ... ... 823 

Cockerell a. Aucompte. (1857) 2 C.B.N.S. 440 ; 140 E. R. 489 ... ... 260 

Cogga a:*Bernard, (1703) 2 Ld. Raym. 909 ; 1 Com. 133 ; 92 E. R. 107 ... 107 
Cohen v. Foster, (1892) 61 L.J.Q.B. 643 ; 66 L. T. 616 ... ... 273 



Table of Oases 


Wir 

Page 

Cohen a. Roche, (1927) 1 K.B. 169 ... ... .... ... 923 

Colborne t^, Wright, (1678) 2 Lev. 239 ; 83 E.R. 537 ... ... 133 

Colchester Corpn. v. Gepp, (1912) 1 K.B. 477 C.A. ... ... ... 486 

Oolehan v. Cooke, (1742) Willes 393 ... ... ... ... 759 

Coles r. White City (Manchester) Greyhound Assocn., (1929) 45 T.L.R. 230 862 

Collector of Etah v. Kishori Lai. 1930 All. 721 ; 127 1. O. 443 ... ...382,383 

Collector of Poona, v, Bai Chanchalbai, 35 Bom. 470 ; 13 Bom.L.E. 690 ... 178 

Collette V. Goode, (1878) 7 Ch. D. 842 ; 38 L. T. 504... ... ... 450 

Colley r. Overseas Exporters, (1921) 3 K.B. 302 ^ ... ... ... 1226 

Collins tf, Charles Booth & Co!, 1921 Bind 106 ; 80 I. C. 958 ... ... 451 

Colls r. Home & Colonial Stores, (1904) A.C. 179 ... ... *1056, 1157 

Colonial Bank v. Exchange Bank. (1885) 11 A.C. 81, 34 W.R. 417 ^ ... 78 

Commisrs. of Taxation v. English, iscottish Ac. Ba^k, (1920) A.C. 683 ... 744 

Companhia de Mocambique 2 ;. British South Africa Co. ; (1892) 2*Q.B. 358 / 321 
Compton V. Preston, (1882) 21 Ch. D. 138 ; 30 W. R. 563 ‘ ... 440 

Conquest v. Ebbetts, (1896) A.C. 490 ... ... ... ^ ...• 1031 

Consolidated Co. v. Curtis, (1892) 1 Q.B. 495 ; 40 W. R. 426 s.. * ...^ .82 

Consorzio Neneziano t. Northumberland Bhipbuilding Co., (1919) 88 

L.J.K.B. 1194, ... ... ... ... ... 1232 

Const ». Harris, (1824) 37 E R. 1191 ... ... . ... 609 

Continental Contractors v. Medway Oil etc. Co., (19,27) 96 L. J. K. B. 967... 442 

Co-op. Hindustan Bank v, Suiendra, 36 C. W. N. 263 ; 1932 Cal. 524 ; 59 

Cal. 667 ; 138 I. C. 852 ... ... 1151, 1152, 1193, 1194, 1195 

Co.-op. Town Bank a. Bhanmugam, 8 Rang. 223 ; 1930 Rang. 265(2) ... 409 

Cooke V. Gill, (1873) L. R. 8 C. P. 107 ; 28 L. T. 32 ; 21 W. R. 334 ... 262 

V. Midland Ry., (1892) 9 T. L. R. 147 ; 57 J. P. 388 C. A. ... 105 

f,, Rickman. (1911) 2 K. B. 1125 ; 105 L. T. .896 ... 474 

Cooper 27. Blackmore, (1886) 2 T. L. R. 746 «... /f! ... 519 

Coorla Spinning etc. v. Vallabhdas, 27 Bom. L. R. 1168 ; 94 I. C. 575 ; 

1925 Bom. 547 ... ... ... ... 72, 75, 229 

Coote r. Whittington, (1873) L. R. 16 Eq. 534 ; 21 W. R. 837 ; 29 L. T. 206 142 

Cope V. Sharpe (No. 2), (1912) 1 K, B. 496 ; 106 L. T. 56 ... ... 427 

Corbett, lUx parte, (1880) 14 Ch. D. 122 ; 38 W. R. 569 ; 42 L. T. 164 ... 212 

Corn «7. Mathews, (1893) 2 F. & F. 397 ... ... 697 

Cornish v. Stubbs, (1870) L.R. 5 C.P. 334 ... ... ... 1054 

Corporation of Calcutta v, Kumar Arun Chandra, 38 C.W.N. 91 7|; 1934 Cal. 

862 ; 61 Cal. 1047 ; 60 C. L. J. 312 ; 153 1. C. 972 ... ... 841 

Cotes V. Saddler, (1666) 2 Keb. 16 ... ... ... ... 1100 

Couldery v. Bartrum, (1881) 1? Ch. D. 394 ; 45 L. T. 689 ; 30 W. R. 141 ... 383 

Coulter's Case, (1598) 5 Co. Rep. 30a ; 77 E. R. 98 ; 1 Saund. 265 n ... 141 

Coupe Co. V, Maddick, (1891) 2 Q.B. 413 ... ... ... 978 

Coward v, Gregory, (1866) L.R. 2 C.P^ 153 ... ... ... 1031 

Cowell V, Watts, (1805) 6 East 405 ; 102 E.R. 1342 ... ... ... 125 

Cramer p. Giles, (1883) 1 C. & E. 153 ... ... ... ... 982 

Crampton & Halt p. Ridley, (1887) 20 (^.B.D. 48 ... ••• 722 

Crawshay p. Collins, (1808) 15 Ves. 218 ; 33 £. R. 736 ; 10 R. R. 61 ••• 186 

Cheet p. Gangaraj Gulraj Firm, I.L.R. (1937) 1 Cal. 203 ; 64 C.L.J. 280 ; 



Table of Oases 


Page 

1937 Cal. 129 ; 170 LC. 214 ... ... ... 487 , 488 

CreBBwell v, CreBBwell, 60 Cal. 601; 1933 Cal. 524; 37 C.W.N. 255 570 

CroftB V. WaterhouBe, (1825) 3 Bing. 319 ; 28 R. R. 631 ; 130 E. R. 536 ... 107 

CroBB r. Howe, (1893) 62 L.J, Ch. 342 ... ... ... 539 

Crosse r. Young, (1685) 2 Show. 425 ... ... ... ... 1041 

Crouch V. Tx)ndon & N. W. Rly., (J849) 2 Car. & Kir. 789 ... ... 794 

Quddalore Municipal Council v. Panchabikesa *1922 Mad. 802 ; 1922 M. W. 

N. 153 ; 69 I.C. 767 ; 31 M. L. T. 83 ... ... ... 1100 

Culkin V. Me Fie, (1939) 3 All E.R. 613 ... ... ... ... 1002 

Curie ». Lester, (1693) 9 T.L.R.M80 ... ... 248 

Currimbboy & Co. v. Crect, 1930 Cal. 113 ; 50 C.L.J. 2C8 ; 57 Cal. 170 ; 1281 

w. 1933 P. C. 29 ; 60 Cal. 980 ; 60 1. A. 297 ; 37 

C. W. ri. 265 ;* 64 M, L. J. 103.; 35 Bom. L. R. 223-; 57 C.L.J. 264 ... 438 
Curtice v. Tjonden City & Midland Bank, (1908) 1 K.B. 293 ... 742, 754 

Curtis Vcmoil, (IW) 3 T.R. 587 ... ... ... 951 

Cutle^- V. United Dairies (T^ondon) Ltd , (1931) 2 K.B. 297 ... 426, 1000 

D’Arcyi;. Adafnsos, (19 13)29 T.L.R.. 367 ... ... ... 849 

D. K. Cassim & Sons v. Abdul Rahman, 8 Rang. 441 ; 1930 Rang. 289 ... 191 

D. N. Bhaha & Co. v. Bengal National Bank, 47 Cal. 861 ; 3.3 C.L..T. 541 1203,1215 
1). Rozario v. Hariballabh, 1927 Nag. 195 ; 100 L C. 794 ; 10 N.L.J. 43 ... 779 

Dacy V. Clinch, (16.58) Sid. .52 ... ... ... ... 1257 

Dadaji Bhikaji 27 . Rukrnabai/lO Bom. 301 ... ... .... 1084 

Dadson v. Sammucll, (1861) L. J. Ch. 799 ... ... ... 135 

Daiva Ammal v Bclvararnanuja, 1936 Mad. 479 ... ... ... 1117 

Dakhyl v. Labouchere, (1908) 2 K. B. 325 ... ... ... 410 

Dakin v. Oxley, (1664) 15 C. B. (N. 8 .) 646 ... ... ... 825 

Dakshina Ranjan Burend^a, 39 C. W. N. 1202 ... ... ... 1286 

Dal Bahadur Sin^h v. Bijai Bahadur, 34 C. W. N. 369 ; 32 Bom. L.R, 487 ; 

58M. L.J. 446;52 All.! ;57I. A.14 ... ... ... 914 

Dalai V. Dalai, 1930 Bom. 385 ; 32 Bom. L. K. 1046 ; 54 Bom, 877 ... 577 

Dalby v. Pullen, (1830) 1 Russ. & M. 296 ; 39 E. R. 114 ; 8 L. J.Ch. 74 ... 467 

Dalgleish v. I^wther, (1899) 2 Q. B. 590 ; 81 L.T. 161 ; 48 W.R. 37 ... 519 

Dalmia Cement Ltd. v. Naraindas, 1938 Bind. 256 ; 185 I. C. 57 ... 248 

Dalpheroo Mian v. Bangali Mali, 1923 Pat. 481 ; 71 1. 0. 897 ... ... 529 

Dalsukh Nathrnal (Firm) v. Motilal, 1938 Nag. 262 ... ... 985 

Dalton r. Fitzgerald, (1897) 1 Ch. D. 440, on appeal, (1697) 2 Ch. 1). 86 ... 405 

Daiiiodar Moreshwar v, Radhabai Damadar, l.L.R. (1939) Bom. 82 ; 1939 

Bom. 54 ; 40 Bom. L. R. 1260 ; 179 I. C. 821 ... ... ... 604 

Damodara v. Subraya Pai, 33 M. L. J. 509 ; 43 I. 0. 217 ... 217, 220, 221 

Damoo Khan v, Agha Arshad, 12 Pat. 862 ; 1933 Pat. 575 ... 1204, 1206 

Dan Dayal v. Munna Lai, 36 All. 564 ; 24 1. C. 976 ; 12 A.L..T. 955 ... 295 

Daniels v. White & Sons, (1938) 4 All. E. R. 258 ... ... ... 1248 

Dantmara Tea Co. v. Probodh Kumar, 41 C. W. N. 54 ... ... 1275 

Darbyshirc v. Leigh, (1896) 1 Q. B. 554 ; 74 L.T. 241 ; 44 W.R. 452 ... 345 

Darves Haji Mahamad v, Jainudin, 30 Bom. 603 ; 8 Bom. L. R. 751 ... 177 

Das V. Maui Ram, 1936 Pat. 439 ; 162 I. C. 15 ; 1936 P.W.N. 165 ... 1131 

Paso Venkatesh v. Ramchandra, I. L. R. (1938) Bom. 810 ; 40 Boin. 



Table of Gaseti 


xxxn 

} ; Page 

j I,. B.9eO; 179J.C.326 . ... ... ... ... 481 

DaBwantvSIiigb t; ByediShah Ramjan All, 6 G. L. J. 398 ••• ... 1233 

I>att Singh r. Tejdutt Singh, 56 All. 201 ; 1934 AIL 14 ; 147 LG. 518 ... 327 

PHUlat Ram (Firm) r. (Firm) Vera Mall, 19:i8 Lah. 803 ... ... I1jB4 

Ppulatram v. Maharajlal, 40 0. W. N. 164 ; 1936 Gal. 219 ; 63 Gal. 526 ... 292,705 

Dnulat Singh v. Prem Singh. 1938 All. 447 ; 1938 A. L. J. 628 ... ... 12'v3 

Davey r. Bentinck, (1893) 1 Q. B. 186 ... ... ... ... 457,493 

Payidson p. Cooper, (1843) 11 M. & W. 778 ; 152 E. R. 1018 ... ... 38*6 

Dariefl p. Aringstall. (18S0) 49 L. J. C. P. 603 ; 42 L.T. 507 ... ... 82 

V, Davies, (1837) 2 Keen4624 ; 48 E. R. 733 ; 4 Jur. 446 ... ... 140 

Humphreys (1840) M. & W. 1.53 ... ... ... 876 

p* National Fire and Marine Tnace. Co., (1891) A.C. 483 P.C.) ... 1012 

— p. Nicol80n,(1858) 2 De G. & J. 693 , ... * ... 945 

Davis p. Amer, 1854) 3 Drew. 64 ... .!, ... ... 609 

— ^ p. Cundasami. 19 Mad. 398 ... ... ^.. • ... ^3S3 

p. Marshall, (1861) 10 C.B N.S. 697 ; 142 E.R. 627 ,* 4 L.T. 581 ... 384 

Davlatram Shriram p. Bulakidas, 6 Bom.H.G.R. 24 ..^ * ... ^.986 

Davy p. Garret, (1S78) 7 Ch.D. 473 ... ... ... 347, 355, 539. 540 

Daw Mya p. U Po Mya. 1934 Kang. 266 ; 152 I.G. 125 ... ... 526 

Daw Po p. U Po Hrnyin, 1940 Rang. 9l ; 187 I.O. 875 ... ... 1196 

Daw Yon p. U Min Sin, 1940 Rang. 230 ... ... ... 1076 

Pawes p. Peck, (1799)8 Term. Rep. 330 ; 101 E.R. 1417 ... ... 96, 97 

Dawkins p. Antrobus, (1881) 17 Gh.D. 615 ... ... ...267,848 

Pawns p. Collins, (1849) 6 Hare 418. ••• ... ... 223 

Dawood p. Tuck Shein, 58 I.A, 80 ; 1931 P.C. 72 ; 35 C.W.N. 472 ; CO M. 

L.J. 593 ; 33 Bom.L.R. 897 ; 9 Rang. 122 ; 131 I.O. 777 ... ... 1288 

Dawsons p. Bonnin, (1922) 2 A.O. 413 ... ... ^ ... ... 1012 

Dawson’s Bank v. Nippon Menkwa Kabushihi Kaish, 62 I.A. /OO ; 1935 

P.C. 79 ; 1935 A.L J. 593 ; 39 C.W.N. 657 ; 13 Rang. 256 ; 68 M.L.J. 

725 ; 155 I.O. 1 ; 1935 M.W.N. 442 ; 1935 O.W.N. '559 ... ... 271.407 

Vulcan Insce. Co., 39 C.W.N. 270. (P.C.) ; 1935 P.C, 1 ; 

1935 A.L.J. 51 ; 37 Bom.L.R. 141 ; 68M.L.J. 99 ; 13 Rang. 63 ... 1012 

Day p. Brownrigg, (1878; 10 Ch.D. 294 ; 48 L.J.Ch. 173 ; 39 L.T. 226 ... 341 

Daya p. Param Sukh. 11 All. 104 ; 1888 A.W.N. 287 ... ... 1048 

Payal p.Khatav, 12 B H.C.R, 97 ... ... ... ... 874 

Dayalji Pragji p. Karachi Electric Supply, 1940 Sind 177 ... ... 1152 

Dayaram Jagjivan p. Gordhandas, 31 Bom. 73 ; 8 Bom. L.R. 883 ... 319 

DeRozario p. Qulab Chand, 37 Cal. 358 ; 6 I.O. 877... ... ... 497 

De Silva p. Govind, 44 Bom. 595 ; 58 I.O. 411 ... ... ... 192 

De Souza p. Coles, 3 Mad.TLO.R. 384 ... ... ... 270,282,315 

■ " ' ■ — p. Do Souza, 1935 Bom. 121 ; 37 Bom.L.R. 55 ; 59 Bom. 570 ... 293 

———— p. Secy, of State for India, 12 ^B.L.R. 423 ... ... .•• 135 

De Stempel p. Dunkels, (1938) 1 All E.R. 238 ... ... 1031, 1256 

Deane p. Clayton, (1817) 7 Taunt. 489 ; 96 L.J.P. 162 ... ... 429 

Deb Das p. Abdul Gani, 1938 Cal. 358 ; 42 O.W.N. 443 ; I.L.R. (1938) 
y : 2 Cal. 134 ; 177 I.O. 880 ; 67 0,L.J. 291 ... ... ... 1033 

P^ndra p. Paiit K:r}shn^ 4? C. W N. 109Q m. 4269 



Table of Oases xxxvii 

Page 

Debendra p. Sheik Sefatulla, 31 O.W.N. 184 ; 1927 Cal. 130 ; 44 C.LJ. 339 208 

Debeudra Lai v. Cohen, 54 Cal. 485 ; 1927 Cal. 908 ; 106 1.O. 477 ... 1031 

Debendra v. Jogendra, 1933 Cal. 559 ; 57 C.L.J. 127 ; 145 LG. 446 376 

Debesh Chandra v. Benoy Krishna, 43 C.W.N. 1214 ... ... 875,882 

Debi Pcrshad p. Joynath, 24 Cal. 8C5 ; 24 LA. 60 ; 7 M.L.J. 120 ; 1 C.W.N. 

401 ... ... ... ... ... ... 1166 

Debi Saran v, Daulata Shuklain, 39 All. 234 ; 15 A.L.J. 169 ; .39 I.C. 10 ... 1065 

Debidin r. Gaya Pershad, 1927 Nag. 346 ; 104 LC. 346 ... ... 1195 

Deebal Mahton v. Moti Mahton, 1938 Pat. 510 ; 178 I. C. 643... ... 689 

Dekhari Tea Co. v. Assam Bengbl Rly. Co., 47 Cal,'* 6 ; 23 0. W. N. 998 ; 

57 1. 0. 406 ... ... ... ... ... 99, 100, 797 

Delauney v. Strickland, (1818) 2 Stark. 416 N. P. ... ... ... 261 

Delhi and Loridon Bank t^. Hem LalliDutt, 14 Cal. 839 ... ... 1056 

Delr^s Banco Begum v. Kazee’Abdoor Rahman, 23 Suth. W. R. 4.53 ... 168 

Deoki. Mt. r. JwMa P^-asad, 50 All. 678 ; 1928 All. 216 ... ... 689 

Deokl^uar v. Shiva Proaad, 1939 Pat. 356 ; 180 I. C. 98 ... ... 1043 

Deoki Nandan A Sogis v. Ram Lai, 1923 Lah. 296 ; 73 1. C. 875 . . 74, 76 

Deolal t;. Tularam, 1928 Nag. 319; 109 I.C. 785 ... ... ... 351 

Deo Nandan v. Meghu, 34 Cal. 57 ; 5 C. L. J. 181 ; 11 C.W.N. 225 ... 374 

Deonandan Prasad Singh v, Piaray Singh, 1935 Pat. 365 ; 156 I. C. 479 524 

Depak Datt ». Secy, of State, 1929 Lah. 393 ; 118 I. 0. 443 ... ... 971 

Detaram v. Forbes, 1930 Sind 17 ; 117 I. 0. 778 ... ... 1096, 1100 

Devanandan v, Harihar, 1935 Pat. 140 ; 153 I. O. 1032 ... 491, 1026 

Devchand v. Ghanashyam, 1935 Bom. 361 ; 37 Bom. L. R, 417 ...418,420 

Devereux v. Clarke, (1891) 2 Q. R. 582 ; 60 L. J. Q. B. 773 ... ... 431 

Devi Dass v, Jada Ram, 15 Lah. 50 ; 1933 Lah. 857 ; 35 P. L. R. 80 ... 1022 

Devi Ditta Mai v, Partap Singh, 1933 Liih. 176 ; 141 I, C. 379 757,1203 

Devi Sing v. Mang^athayammal, 1935 Mad. 322 ; 155 1. G. 307 ... 957 

Devidatt v. Shriram, 56 Bom. *324 ; 1932 Bom. 291 ; 34 Bom. L. R. 236 ... 286 

Dews V. Riley, (ia51) 11 C, B. 434 ; 138 K. R. 542 ; 15 Jur. 1159 ... 417 

Dey V, Bengalee Y. M. Co-op. Cr. Society, 1938 Kang. 392 ; 178 I.C. 674 310 

Dhakeswari Cotton Mills r. Nil Kama! ; 41 C. W. N. 1137 ... ... 863 

Dbanaji v. Gulab Chand, 1925 Bom. 347 ; 27 Bom. L. R. 409... ... 219 

Dhanna Mistry v, Bengal Nagpur Ry., 13 Pat. 632 ; 1934 Pat. 367 ... 365 

Dhanraj Joharmal v. Son! Bai, 52 I. A. 231 ; 23 A. L. J. 273 ; 52 Cal. 

482 ; 27 Bom. L. R. 837 ; 49 M.L J. 173 ; 30 C. W. N. 601 ... 913 

Dhanrajmal p. Official Assignee, 1931 Sind 44 ; 131 1. C. 130... ... 192 

Dhauukdbari v. Nathima Sahu, 11 C. W. N. 848 ; 6 C. L. J. 63 ... 513 

Dharamdas v. Ronchhodji, 46 Bom. 200 ; 1922 Bom. 199 ; 64 .I. G. 517 40 

Dharamsi Morarji Chemical Co. v. Occhavlal Hargovandas, 1927 , Bom. 

480 ; 51 Bom. 848 ; 29 Bom. L. R. 981 ; 303 1. C. 540 ... ... 366 

Dharendra Krishna v, Siirendra Krishna, 34 C.W.N. 440 ; 3930 Cal. 610 640 

Dharmambal Ammal v. James Voce Pirrie Cyril Qill, 1940 Mad 98 ... 738 

Dharman Ram r. Ganga Ram, ill Lah. 12 ; 1929 Lah. 425 ; 116 I. C. 314 365 

Dhian Singh p. Dalip Singh, 18 Lah. L. T. 10 ... ... ... 1171 

Dhiraj Bala p. Gopal, 18 C. L. J. 352 ; 20 1. C. 768 ... ... 1048 


phiraj Prosad r. Sir Jacob Behrens, 1933 All 74 ; 143 LC. 385 ... 76} 



Xxxviii 


Table of Gases 


Pa«« 

Dhirendra V. Haiendra, 64 C. L. J. 55... ... ... ... 870 

r. Nutbebary, 37 O.W.N. 206 ; 1933 Cal. 660 ; 146 1. 0. 928 ...74, 1211 

Dhirendra Nath v. Bonebehary, 44 C.W.N. 511 ... ... ... 971 

V. Indra Chandra, 1939 Cal. 578 ; 185 I. C. 871 ... 916 

V. Ramlal, 42 C.W.N. 1030 ... ... ... 1042 

Ilhondiram v. Sadasuk, 42 Bom. .522 ; 20 Bom. L.R. 464 ; 46 l.C. 174 ... 778 

Dhonkal Singh v. Harbans Lai, lOJs All. 280 ; 144 l.C. 130 ... ... 1204 

Dickenson v. Naul, (1833) 4 B. & Ad. 638 ... ... ... 82 

Dickinson v. Valpy, (1829) 10 B. & C. 128 ... ... ... 228 

Digambar v. Ahmad. 42 I.A. it) ; 1914 P.C. 11 ; sf All. 129 , 17 Bom. L.R. 

393 ; 19 C.W N. 393 ; 28 M.LJ. 5.56 ; 28 i. C. 34 ... ... 1198 

Digby V. Financial News, (1007) 1 K.B. 502 ... ^ ...411,431 

Dina Bandhu v. Abdul I.atif, 50 Cal. 2r)8 ; GS^.C. 439 ; 1923 Cal. 157 ... 73,1102 

r. Chami, 34 l.C. 548 ... ... • ... ^153 

Dina Nath v. Sayad Habib, 10 Lab. 816 ; 1929 Lab. 129 ; ll'M.C.*884 ... 1048 

Dinajpnr Trading & Banking Co. Ltd. v. Probhash Cbandaa, 1933 Cal. « 

151 ; 56 C.L.J. 440 ; 142 LC. 484 ... ... ’ * ... 520 

Dinshaw v. Amrit Lai, 10 Pat. 379 ; 1931 Pat. 298 ; 133 IXl 459 ...243, 244 

Disney v. Longbourne, (1876) 2 Cb. D. 704 ; 45 L.J.Ch. 532 ... ... 517 

District Board, Malda, e?. Chandra Ketu, 41 C.W.N. 1(X)8 ... ... 3254 

Diwan Chand v, Mauak Chand, 16 Lab. 392 ; 1934 Lab. 809 ; 155 I. C. 938 181 

Diyalu Mai v, Nandu Shah, 13 Lab. 240 ; 1931 Lab. 601 ... ...752, 971 

Doaba Bank v, Hiralal, (1920) 2 Lab. L.J. 402 ... ... ... 65 

Dobson V. Bengal Spinning & Weaving Co., 21 Bom. 126 .** ... 282 

Doe d. Prosser v. King, (1834) 2 Dowl. 580 ... ... 255 

Doe d. Winnall v. Broad, (1841) 2 Man & G. 523 ; 133 K.R. 855 ...447, 486 

Doe d, Worccst v, Rowlands, (1841) 9 C. & P. 734 N.P. ... ... 1031 

Dolatram Dwarkadas v. B.B. & C.LRy. Co., 38 Boqi. 659 ; 16 dom. L.R. 

525 ; 25 l.C. 380 ... ... ... ... 815 

Dollar r. Greenfield, (1905) Times, May 19, H.L. ... ... ... 979 

Dominion Cotton Mills Co. v, George E. Amyol, (1912) A.O. 546 ... 864 

Don Francisco, The, (1862) 1 Lush 468 ; 6 L. T. 133 ... ... 519 

Donaldson r. Haldane, (1840) 7 Cl. & Fin. 762 ILL. ... 1265, 1267 

Donoghue r. Stevenson, (1932) A. C. 562 ... ... ... 1153.1246 

Doutre v. Doutre, I.L.R. (1939) All. 573 ; 184 l.C. 169 ; 1939 A.L..T. 478 ... 570 

Dover E. F. v. Dover E.S., 29 l.C. 684 ... ... ... ... 610 

Doya Narain r. Secy, of State for India, 14 Cal. 256 ... 287, 323, 352 

Doyley r. Roberts, (1837) 3 Bing, N.C. 835, ... ... ... 12.56 

Drage v. Hartopp, (1885) 28 C.D. 414 ; 54 L.J.Ch. 434 ; 51 L. T. 902 ... 132 

Draper v. Manvers (Earl), (1892) 9 T.L.R, 73 ... •... ... 261 

«?. Trist, (1939) 3 All E.R. 513 ... ... ... 1184,1186 

Drincqbier Wood, (1899) 1 Oh. 393 ** ... ... ... 58 

Driscoll V, Australian Royal etc. Co., (1859) 1 F. & F. 458 ... ... 1097 

Dropadi v. Bankey Lai, I.L.R. (1939) All. 577 ; 1939 A.L.J. 440 ; 1939 

All. 548 ; 1939 A. W. R. 3G7 ; 184 I. C. 511 ...' ... ... 217 

Drugborn v. Rederiakt, Trans- Atlantic, (1919) A.O. 203 ... ... 823 

Puoar r. McIntosh; 2 Dowl P.C. 734. ... ... ... 1018 



^ able of Cases 


xzxiz 


Page 

Duckett V. Gover, (1877) 6 C. D. 82 ; 46 L. J. Ch. ^7 ... ... 65 

Duggempudi Nagamma v, Tirumala Reddi, 59 I.C. 363 ... ... 760 

Duke a. Wisden, (1897) 77 L. T. 67 ; 13 T. L. B. 481... ... ... 472 

Duke of BruuBAvick v, Harmer, (1849) 14 Q. B. 285 ... ... ... 1048 

Dulab Das v. Mawin, 59 I. C. 965 ... ... ... ... 72 

Dular Koer r. Dwarka Nath, 34 Cal. 971 ; 9 C. W. N. 510 ; 1 C. L J. 283 ... 1086 

Duncan v. Duncan, 1939 Bang. 352 ; 184 L C. 6oi ... ... ...570, 572 

Dunichand v Sccy. of State. 35 C. W. N. 338 ; 1931 Cal. 585 ... ... 109 

Dunichand Bam Baran Das Chopra, Firm v> E. I. By., 35 C. W. N. 338 ; 

1931 Cal. 585 ; 134 I. C. ‘JS ... ’... ... ... 805 

Diinkirk’Colliery Co. v, I.icvcr, (1878) 9 Ch. D. 20, C. A. ... ... 1229 

Dunlop V. La^mbert,, (1839) 6 Cl. & F. 600 ; 7 E. B. 824 II. L. ... ... 97, 98 

Dunne v. Kumar Chandra, 30 Cal. 593 ; 7 C. W. N. 390 ... ...244, 246 

Duv,stone>. Patferson, (1857) 2 C. B. N. S. 495 ; 26 L. J. C. P. 267; 140 

E. B. 509 ;'22 Ji P. 23 ; 3 Jur, N. S. 982 ... ... ... 422 

Dura^wami v. Lakshmanan, 1933 Mad. 537 ; 144 I. C. 115 ... ... 435 

. r. ’ Veiikata, 1940 Mad. 233 ; 50 M. L. W. 889 ... ... 1 142 

Durga Das v. Mt. llanlfa Begam, 1940 Oudh 104 ; 185 I. C. 369 ... 929 

jai Narain, 41 All. 513 ; 50 I. C. 156 ... ... ... 289,321 

«?. Kanshi Ram, 16 I. C. 7G9 ... ... ... ... 767 

V. Nalin Chandra, 61 Cal. 814 ; 1934 Cal. 694 ; 38 C. W. N. 771 552 

Durga Devi, Mt. v. Cur Narain, 1924 Lah. 157 ; 09 I. 0. 401 ... ...198, 527 

Durga Priya Chowdhury v, Durga Pada Boy, 55 Oal. 154 ; 1928 Cal. 204 ... 491 

Durga Prasad v. Oawni)orc Flour, 1929 Oudh 417 ; 6 O.W.N. 599 72,75,77,229 

17. Bhajan Lull, 31 Cal. 61 1. ... ... ... 1218 

17. .rewdhari, 62 Cal. 733 ; 1036 Cal. 116 ... ... 493 

Durga Prosonno v, Raghu Nath, 26 Cal. 254 ; 3 C.W.N. 299 ... ...221, 874 

Durga Singh v, Girwar Dutt, 1938 All. 191 ; 1938 A. L. J, 125 ... 1198, 1202 

17. Kesho Lai, J940 Pat. 170... ... ... ... 702 

Durgagati Bancrjee v. Taharulla, 44 O. W. N. 849 ... ... 490,965 

Dulton 27. Bolonionson, (1803) 3 B. & P. 582 ; 127 E. R. 314 ... 93, 97 

Dwarika v. Bagawati, 1939 Bang. 413 ... ... ... 1193, 1194 

Dwarika Nath Ash v. Priyanath, 22 O. W. N. 279 ; 27 C. L J. 483 ... 1253 

Dwarka r. Ram Jataii, 53 All. 16 ; 1930 All. 877 ; 121 I. C. 755 ... 356 

Dwarka Nath v. Kishorilal. 11 C. L. J. 426 ; 14 C. W. N. 703 ... ... 44 

Dwarka Prasad t\ Jai Barham ; 1922 Fat. 322 ; 67 I. C. 686 ... ... 307 

Dwarkadas Tejbhaiidas, In re, 40 Bom. 235 ; 17 Bom. L. R. 925 ... 391 

Dwarkanath v. Sm. Hemangini, 41 C. W. N. 851 ... ... ... 617 

Dwijeiidra i7. Joges, 39 0. L. J. 40 ; 1924 Cal. 600 ... 296, 298, 1219. 1221 

17. Monorama, 49 Cal. 911 ; 1922 Cal. 150 ; 28 C. W. N. 57 ... 1113 

Dyer v. Monday, (1895) 1 Q. B. 742 ... ... ... ... 1107 

E. B. Nier f7. G. Reinhart, 43 C.W.N. 697 ' ... ... 1189,1192 

£. C. Jeewa v. H. IT. Yacoob Ally, 6 Bang. 524 ... ... ... 645 

E. I. Bly. f7. Ajodhya Prasad, 1919 Pat. 150 ... ... ... 390 

I,. Babu Bam. 10 Lah. 414 ; 1928 Lah. 804 ... ... 96 

r. Baldco, 92 I. C. 1007 ; 1926 Jour. 152(3) ... ... 72 

— V, Behari Lai, 1926 Lah. 512 ; 8 L. L. J. 264 ; 96 J. 0. 454 ... 07 



fcMe of Oaies 


f»gp 

B. !• Bly. v. Bhagwandas, 1 Pat. 15; 1922 Pat. 390 ... ... 103 

— V. Pazal Elahi, 47 All. 136 ; 1925 All. 273 ; 85 1. 0. 474 ... 390 

— — V. Krishna, 45 All. 534 ; 1924 All. 8 ; 77 1. 0. 1046 ... 97 

PiyaraLal, 1928 Lah, 774 ; 112 1. 0. 736 ... ... 821 

— r. Rahimullah 9 Lah. 519 ; 1928 Lah. 349 ; 1111. O. 749 305 

V. Bam Lakhan, 3 Pat. 230, 1925 Pat. 87 ; 1924 P. H. 0. C. 

9 ; 78 1. 0. 312 ; 6 P. L. T. 415 ... ... ... ... 70 

E. M. Moola V. K. C. Bose, (1916) L. B. B. 420 ... ... ... 1096 

E. y. Pcnheiro, Mrs. v. Minney, 61 Cal. 480 ; 59 C. L. J. 221 ; 38 G.W.N. 

520 ; 151 I. C. 680 : 1934 'Cal. 655... ... ... 486,956, 957 

Eadan, Mt.. v. Mt Bam Dulari, 1940 Ondh. 230 ; 186 I. C. 544 ..*. 1131 

East Bengal Commercial Bank e. Surendra, 39 O. W. N. 1235 525, 528,1207 

East Indian Bailway Co. Jagpat Singh, 51 Cal., 615 ; 1924 Cal. 725 ; 

28 C. W. N. 1001 ; 79 1. C. 126 ... ... ... <821 

V. Kalidas Mukerjce, 28 1. A. 144 ; 28 Cal. 401 ;’3 Bom.L.B. 

293 ; 5 C.W.N. 449 ; 11 M.L.J. 156 104, 105, 274, 819 

— i>. Kiik Wood, 48 Cal. 757 ; 1922 P. C. 195 ... ... . 819 

— V. Finn Moea Bam, 1925 Oudh 615 ; 90 1. C. 572 ... 806 

East Lothian, The, Kilgour v. Alexander, (1861) 14 Moo. P. C. C. 271 ; 4 

L. T. 487 ; 15 E. B. 271 (P. 0.). ... ... ... ... 473 

Eastern Construction Co. Ltd. v. National Trust Co., (1914) A. C. 197 P.C.; 

83 L. J. P. C. 122 ; 110 L. T. 321 P. C. ... ... ... 86 

Edelstein v. Schuler, (1902) 2 K.B. 144 ; 71 L.J.K.B. 572 ; 87 L.T. 204 480 

Eden >. Weardalc Coal Co.. (1887) 34 Ch.D. 223 ; 55 L.T. 8(50 ... 517 

V. Weardale, (1887) 33 Ch.D. 287 ; 56 L.J.Ch. 400 ; 56 L.T. 464 517 

•Edsallp. Russell, (1842) 4M &Gr. 1090... ... ... ... 1257 

Edulji Bnijoiii v. Manekji Sorabji, 11 Bom. 241 ... ... ^ ... 962 

Edward Dalgliesh p. Sheikh Oozafiar Hossein, 3 C.W<.N. 21 ... ... 512 

Edwards v. Malian, (19JS) 1 K.B. 1002 ; 98 L.T. 824 ; 24 T.L.B. 376 ; 

52 Sol. J. 316 C.A. ; 98 L J.K.B. 608 ... ... ... 274 

Eider, The, (1893) Prob. 119 ... ... ... ... ... 282 

Ejaz All V. Special Manager, Court of Wards, 61 C.L.J. 103 ; 154 I.C. 27 ; 

68 M.L.J. 397 : 1935 A.L.J. 744 ; 1933 P.C. 53. ... ... 462 

Ekradeshwari v. Homeshwar. 56 I. A. 182, 1929 P.C. 128; 33C.W.N. 

637 ; 1929 A.L.J. 695 ; 31 Bom L.R. 816 ; 19 C.L.J. 579 ; 57 M.L J. 

50 J 116 I.C. 409 ; 8 Pat. 840 ; 1929 M.W.N. 468 ... 1060, 1061 

Elbinger Actien-Qesellschaft v. Claye, (1873) L.R. 8 <^.B. 313 ; 42 L.J.Q.B. 

151 ; 28 L.T. 405 ... ... ... ... ... 76 

Electrical Finance r. Bryant, (1938) 3 All. E.B. 580 .. ... „• 980 

Elkington&Oo. p.Amery,(1930)2AU. ER.86 ... ... 1118 

Ellappa Mudaliar v, Swaininatha, 1933 Mad. 755 ; 145 I.C. 858 221 

Ellernian Arracan Etc. Co. v. Pazundaung Bazar, 1933 Bang. 331 ... 1057 

Elliot p. Crut<diley, (1906) A.C. 7 ; 75 L.J.K.B. 147 ; 94 L.T. 5 ... 396 

r. Kemp, (1840) 7 M. & W. 306 ; 10 L..T.Ex. 321 ; 151 E.B. 783 ... 414 

Elliotson V. Feetham, (1835) 2 Bing. N.C. 134 ... ... ... 1167 

Ellis p. Fulham Borough, (1933) 1 K.B. 212 ... ... ... 1003 

^ p. Kerr, (1910) 1 Ch. 529 ; 79 L.J.Ch. 291 ; 102 L.T. 417... ... 69 



ICahle of Gases atli 

Page 

Ellis V. Loftus Iron Co., (1874) L.R. 10 C.P. 10 ... ... 1279 

r. Torrington, (1920) 1 K.B. 399 ... ... ... ... 1031 

Elton Cop Dyeing Co. v. Broodbent^ (1919) 89 rj.J.K.B. 186 ...381,382 

Elvira Rodrigues Siqueira r. Gondicalo Noronha, 38 C.W.N. 813; 59 O.L.J. 

494 ; 1934 M.W.N. 702 ; 151 1.C. 90 ; 67 M.L.J. 103 ... ... 380 

r. Noronha. 38 C.W.;^. 813; 1931 Cal. 109 628 

Emanjan v. Emanjaii; 1927 Rang. 135 ; 100 I.C. 1020 ... ... 603 

Emerson v. Heelis, (1809) 2 Taunt. 38 ; 11 R.R. 520 ... ... 80 

Emil Adolph Tippcl v. Kapur & fo., 1932 Sind. 9 ; ^ 139 I. 0. 114 ... 534 

Emperor v, Haji Gulam, 43 Bom. 531 ; 21 Bom. L.R. 261 ; 51 I.C. 193 ... 1034 

f;.-Sheocharan Lai, 1931 All. 353 ; 1931 A.L..T. 304 ; 131 I.C. 865 898 

Engineering Supplies Ltd. v, Dhandhania & Co., .58 Cal. 539 ; 1931 Cal. 

659 ; 134 I.C. 65 ... . ’ ... ... ... 268. 282. 287 

English & Scottisli Co-op. v. Odhams Press, (1940) 1 All E.R. 1 1048, 1050 

Entick V. Carrington. (17G.5) 19 St. Tr. 1029 ... ... ... 1280 

Esquim-alt and Naimo Ry. v. Wilson, (1920) A.C. 358 ; 89 L.J.P.O. 27 ... 44 

Essafally v. Abdeali, 45 Bom. 75 ; 1921 Bom. 424 ; 59 I.C. 396 ... 646 

Estwick V, Conningsby, (1682) 1 Vern. 118 ... ... ... 610 

Etbari v. Bellamy, 1931 Rang. 207 ; 176 I.C. 526 ... ... ... 1098 

Evans v. Arthur Minck, 1922 Lah. 303 ; 45 P.L.R. 1922 ; 69 I.C. 523 ... 1072 

V. Evans. (1835) 3 A. & R 1.32 ; 111 E.R. 363... ... ... 81 

V. Harries, (1856) 1 H, & N. 251 ; 156 E.R. 1197 ; 26 L.J.Ex. 31 ... 472 

V. Stokes. 1 Keen 24 ; 44 R.R. 3 ... ... ... ... 218 

Evanson r. Crooks, (1911) 106 L.T. 264 ... ... ... ... 1124 

Everett v, Prythergch, (1841) 12 Sim. 363 ... ... ...522, 539 

Exportles v, Allen & Sons, (1938) 3 All E.R. 375 ... ... ... 1238 

Ezra V. Gubbay, 47 Cal. 907 ; 60 I.C. 969 ... ... ... 1034 

Fahiman, Mt, v, Bulaqi, 10 Luck 440 ; 1935 Oudh 68 ; 153 I.C. 93 ... 932 

Fail-brother v. Pratteiit, (1818) Dau. 64 ... ... ... ... 82 

Fairlie v, Fenton, (1870) L.R. 5 Kx. 169 ; 39 LJ.Ex. 107 ; 22 LT. 373 ... 90 

Faizuddin ». Mir Yusuf, 1930 Nag. 189 ; 26 N.L.R. 103 ; 124 I.C. 703 ... 322 

Fakhre Jahan, Mt. v, Md. Hamidullah, 4 Luck, 168 ; 1929 Oudh 16 ... 1083 

Fakir^pa v. Rudrapa, 16 Bom. 119 ••• ... ... ... 56 

Fakurudin Sahib v. Ackeni Sahib, 2 Mad. 197 ; 4 Ind. .Tur. 280 ... 174 

Fanshawe v. Peet, (1857) 2 H. & N. 1 ... ... ... ... 774 

Farrow (.Joseph) & Co. v. Seyfried (John F.) & Sons, (1921) 38 R.P.C. 114 1277 

Fateh Ali Shah v. Muhammad Bakhsh, 1928 Lah. 516 ; 9 Lah. 428 ... 359 

Fateh Mahomed i;. Surja, 1939 Lah. 486 ; 41 P.L.R. 194 ... ... 385 

Fateh Chand v. Kunj Behari, 1940 Oudh 320 ; 186 I.C, 293 ... 1075, 1076 

Fatima Bibi, Mt. v. Lall Din, 1937 Lah. 345 ; .39 P.L.K. 104 ; 171 I.C. 421 928 

— Mt. V. Mian Eusoof Sulaiman, 1937 Rang. 361 ; 172 I.C. 448 1087 

Fatmabai v. Aishabai, 12 Bom. 454 ; 13 Ind. Jur. 63 ... 376 

Faulder ». Stuart, (1805) 11 Ves. 296 ; 32 RR. 1102 ... ... 519 

Fawcett v. Smethurst, (1914) 84 L.J.K.B. 473 ... ... ... 1120 

Fawkes v. Lamb, (1862) 31 L.J. Q B. 98 ; 8 Jar. 385 ; 10 W.R. 348 ... 90 

Fay V. Prentice, (1845) 1 C.B. 828 ; 9 Jur. 876 ; 135 RR. 769 ... 482 

Fazal V, Mangaldas, 46 Bom. 489 ; 1922 Bom. 303 ; 66 LG. 726 ... 121 

f 



Tahte of Oaaei 


Page 

Fazal Din v. Md. Shafi, 1928 Lah. 674 ; 108 LC. 63 ... ... ... 1116 

Faaal Ilabi v. East Indian By., 43 All. 623 ; 1922 All. 324 ... ...73, 1108 

Fazal Jan Mt. r. Abdul, 15 Lah. 626 ; 1934 Lah. 393 ; 151 1.0. 786 ... 967 

Fazal Nur r. Bibi Kani , 1930 Lah. 278(2) ; 11 L.L.J. 550 ; 120 LC. 492 ... 529 

Fazla r. Zaiimlab Din, 13 Lah. 162 ; 1932 Lah. 359 ; 32 P.L.B. 400 ... 209 

Fazlul Jamil v. Helalixddin, 1927 p&t 256 ; 101 LC. 674 ; 8 P.L.T. 561 ... 304 

Feiso 9. Wray, (1802) 3 East. 93 ... ... ... ... .680 

Fender r. St. John Mildmay, (1938) A.C. 1 ... ... ... 311 

Fernandez v. J. OonsalveB, 4^ Bom, 673 ; 1925 l^om. 97 ; 26 Bom. L.B. 

1035 ; 85 LC. 587 ... ... ... 1090,1091.1093,1094 

Ferrers (Earl) v, Kobins, (1835) 2 Cr. M. & R. 152 ... ... • ... 712 

Fessard v. Mugnier, (1865) 18 C.B.N.S. 262 ; 11 L.T. 635 ; 144 E.B.453 282 

Fink r. Buldeo Dass, 26 Cal. 715 ; 3 C.W.N.^524 ... .. ...339, 360 

— — r. Corporation of Calcutta, 30 Cal. 721 ; 7 C.W.N. 706 ...J ... i 244 

Finlay & Co. r. Kweja Hoo Tong. (1929) 1 K.B. 400 O.A. ’ ...*^ ... 98 

Fisher r. Owen, (1878) 8 Ch.D. 645 ... ... ... ^ 522, €39, 565 

Fitzgerald v. Midland By., (1876) 34 L.T. 771 D.C. ... • ...^ ... 105 

Flach r. London and South Western Bank, (1915) 31 T.L.R. 334 ... 739 

Flavell, Re, Mun-ay v. Flavcll. (1833 ) 25Ch.D. 89 ; 49 L.T. 690; 32 W.R.102 253 

Fleet v. Murton, (1871) L.R. 7 (J B. 126 ; 41 L.J. Q B. 49 ; 26 L.T. 181 ... 91 

Fleming v. Dollar, (1889) 23 Q. B.D. 388 ; 61 L.T. 330 ; 37 W.R. 684 ... 540 

V. Manchester & Sheffield Ry. (1878) 4 Q B.D. 81 ; 39 L.T. 555 ... 272 

Fletcher ». Harcot, (1622) 123 E.R. 1097 ; Hut. 55 ... ... ... 398 

Flint V. Lovell, (1935) 1 K.B. 354 ... ... ... ... 852 

Florence A. Decks v. H. O. Wells, 1933 P.C. 26 ; 64 M.L.J. 193 ; 37 

M.L W. 314 ; 1933 A.L J. 393 ; 142 I.C. 815 ; A.L.R. 1933 P.C. 277 ... 894 

Florence Land etc. Co., In re, (1878) 10 Ch.D. 530 a. ... ...900, 901 

Flureau v. Thornhill, (1776) 2 W. Black 1078 . ... ... ... 1252 

Foakes v. Beer, (1884) 9 A.C. 605 ; 51 L.T. 833 ; 33 W.R. 233, H.L. ... 383 

r. Webb, (1884) 28 Ch.D. 287 ; 51 L.T. 624 ; 33 W.R. 249 ... 522 

Fojmal v. Mst. Singari, 1939 M.L.R. 60 (c) ... ... ... 409 

Foley v. Hill, (1848) 2 H.L.C. 28 ... ... ... ... 738 

Fonseca v. Jones, (1909) 19 Man.L.R. 334 ... ... ... 516 

Forbes r. Ralli, 52 I.A. 178 ; 1925 P.C. 146 ; 23 A.L.J. 548 ; 27 Bom. L.R. 

860 ; 49 M.L.J. 48 ; 1925 M.W.N. 453 ; 4 Pat. 707 ; 30 C.W.N. 49 406 

Ford Automobiles p. Delhi Motor^ 1923 Bom. 125 ; 24 Bom.L.R. 1140 ... 1228 

Forster a. Lawson, (1826) 3 Bing. 452 ; 11 Moore 360 ; 4 L.J. (O.S.) C.P. 148 233 

Fort Gloster Jute Mfg. Co. a. Chandra Kumar Das, 24 C.W.N. 791 ; 

29 C.L.J. 438 ; 51 LC. 405 ... ... ... ... 513 

Forward a. Pittard, (1785) 1 Terms Rep. 27 ... ... ... 797 

Fobs a. Harbottle, (1843) 2 Hare 461 ; 67 E.R. 189 ... ... 112, 113, 120 

Foster a. Mackreth, (1867) L.R. 2 Ex.‘ l63 ; 16 L.T. 23 ; 15 W.R. 747 ... 228 

Foster a. Warblington Urban Council, (1906) 1 K.B. 648 ... ... 1166 

Foulkes a. Metro. Dist. Ry. Co., (1880) 48 L.J.C.P. 555 ; (1880) 5 C.P.D. 157 274 

Fox a. Hanbury, (1776) 2 Cowp. 445 ; 98 E.R. 1179... ... ... 186 

Fozton a. Manchester & Liverpool District Banking Co., (1881) 44 L.T. 406 748 

Framji Dorabji a. Adarji Dorabji, 18 Bom. 337 ... ... 141 



ToMiB of C<i868 xliii 

FKge 

Eronkenbuig v. Great HoraeleBS Carriage Co.. (1900) 1 Q.B. 504 ; 81 

L.T. 684 ; 7Manfloa374 ; 69LJ.Q.B. 147 ... ... ... OO 

Franklyn ». Lamond, (1847) 4 C.B. 637 ; 16 L.J.O.P. 221 ; 136 E.U. 638 81 

Fraeer v. Cooper, (1882) 21 C.D. 718 ; 51 L.J.Ch. 573 ; 46 L.T. 371 ... 62 

Freakley v. Fox. (1829) 9 B & C. 130 ; 7 L.J.O.S.K.B. 148 ; 109 E.R. 49 ... 436 

Freeman ». Farrow, (1886) 2 T.L R. 547 ... ... ... ... 81 

Fri^ne ». Tagliaferro & Bons, (1830) 10 Moo.P.*C.C. 175 ... ... 668 

Frostv. Knight, (1872) L.R. 7 Exch. Ill ... ... ... 1233 

Fruhauf ». Grosvenor & Co., (1892) 61 L.J.Q.B. 717 ; 67 L.T. 350 ... 394 

Full Bibi, Mt. v. Khokai, 53 Cal! 712 ; 1928 Cal. 537^, 111 I.O. 349 ... 198 

Fulmani v, Priya Nath, 1930 Cal. 583 ; 127 1.C. 49 ... ... ... 159 

G. H. Myers v.^Brent^Cross Service Co.. (1934) 1 K. B. 46, ... ... 1291 


G. I. P. By. Co. V. Gopi Ram, 7 Pat.» 192 ; 1928 Pat. 270 ; 9 P.L.T. 163 806 

^ p! Jitan Ram, ^922 Pat. 17 ; 3 P.L.T. 222 ; 67 1. C. 664 613 

G. Mckenzie & Ccf. ». ^atanlal Surajmall, 1935 Pat. 463 ; 157 I.O. 764 ... 529 

G. Mekpnzie & Co. v. Md. Ali Haider. 1929 Oudh 155 ; 6 O. W^N. 123 ; 

115 I. 0. 102 ; 4.Luck. 510 

G. N. By. Co. p. Harrison. (1854) 10 Ex. 376 ; 156 E. B. 489 Ex. Ch. ... 430 

p. Swaflield, (1874) L. B. 9 Ex. 132 ... ... ... 103 

Gabriel (Thomas) & Sons e. Churchill & Sim. (1914) 3 K. B. 1272 ; 84 

L. J. K. B. 233 ; 111 L. T. 933 ; 30 T. L. B. 658 ; 58 Sol. J. 710 ...121,122 

Gadigeppa v. Balangouda, 55 Bom. 741 ; 1931 Bom. 561 ; 33 Bom. L.R. 1313 200 

Gaekwar v. Gandhi. 30 1. A. 60 ; 27 Bom. 344 ; 7 O.W.N. 393 ... ...423,424 

Gaekwar Baroda State Rly. v. Seikh Habib Ullah, 56 All. 828 ; 1934 All. 

740 ; 19J4 A. L. .T. 1093 ; 153 I. 0. 824 ... ... ... 1233 

Gafur Mohammad v. Mohammad Sharif, 36 C.W.N. 994 ; 1932 P.C. 202 ; 

33 P. L. B. 611 ; 63 M. L, J. 54 ; 34 Bom. L. R. 1194 ; 15 N. L. .T. 74 512 

Gahar Ali a. Abdul, 56 Cal. 129^; 32 C. W. N, 1030 ; 1928 Cal. 361 ... 878 

Gajadhar a. Bambhau, 1938 ^3^ — ••• ... ... 1040 

Gajadhar Prasad a. Dharma Nand, 1935 All, 716 ; 1935 A. L. J. 379 ... 1095 

Gajanan Sheshadri a. Shantabai, 1939 Bom. 374 ; 41 Bom. L. B. 818 ... 963 

Gajapathi a. Vasudeva, 15 Mad. 503 ; 19 1. A. 179 ... ... ... 544 

Gajendra a. Sulochana, 68 C. L. J. 559 ... ... ... ... 1065 

Gajendra Shah a. Sankar Bux, 1935 Uudh. 16 ; 152 1.C. 468 ... ... 483 

Gallin a. L. & N. W. By. ; (1875) L. B. 10 Q. B. 212 ; 44 L J. Q. B. 89 ... 104 

Gallway (Lord) a. Mathew (1808) 10 East. 264 ; 103 E. B. 775 ... 227 

Ganapathi a. Vedavyasa, 29 Mad. 534 ; 16 M. L. J. 435 ; 1 M.L.T. 127 170 

Ganba Paiku a. Ganpatsao, 1937 Nag. 376 ; 1. L. B. 1937 Nag. 498 ...458,1135 

Gandy a. Gandy, (1885) 30 Ch. D. 57 ... ... ... ...134, 255 

Ganes Chander a. Lai Behary, 41 C. W. N. I. 63 I. A. 418 ; 1936 P. C. 

318 ; 71 M. L. J. 740 ; 38 Bom. L. R. 1250 ; 164 I. C. 347 ... 163 

Ganesh a. Gangabai, 1939 Bom. 114 ; 41 Bom. L. B. 170 ; 181 1. 0. 608 ... 1170 

Gameshdas a. Gangaram, 1930 Sind. 142 ; 123 1. C^ 228 ... 616 

Ganesh Das a. Bam Nath, 9 Lah. 148 ; 1928 Lah. 20 (2) ; 111 I.C. 498 ... 1232 

Ganesh Mahadev a. Secy, of State, 43 Bom. 221 ; 21 Bom. L. B. 27 ... 310 

Ganesh Prasad a. Bsnsidhar, 41 1. 0. 904 ; 15 A. L. J. 513 .. ... 288 

Sheogobind. 16 Pat. 719 ; 1938 Pat. 40 ; 173 1. C. 242 ... 10^ 



Table of Oases 


xliy 

Page 

Ganga Charan r. Satkari, 53 G. L. J. 604 ; 1932 Cal. 113 ... 1056, 1058 

GaDga Prasad v, Bishunath, 1933 Oudh. 81 ; 142 I.C. 821 ... 11.39 

Ganga Prosad v, Ganeehi Lai, 46 All. 119 ; 1924 All. 161 ; 79 I C. 332 ... 335 

Ganga Bam r. Duni Chand, 1925 Lab. 186, 78 I. G. 763 ... 1096 

Gangadhar a. Bhang, 1926 Nag. 365 ; 95 I. G. 35 ... ... ... 700 

Gangaram a. Kelu, 1933 Lab. 999 ; 147 I. G. 505 ... ... 43 

Gangineri Kondiab a. Gottipati 3% Mad. 56, 20 M. L. J. 41 ; 5 I,G. 1 ... ^7 

Ganpat a. Forbes, 32 Bom. L. B. 1336 ; 1930 Bom. 569 ; 128 1. G. 550 ••• 74 

a. Lahnna, 1928 Nag. 89 (2) ; 10 N. L. J. 258 ; 106 I. C. 803 ... 1091 

aanpat Bai V. Badri Nath. I. G. 921 ’ ... ... 1022 

Ganpatrao a. Sheikh Badar, 1939 Nag. 193 ; 183 I. G. 841 ... .... 485 

Ganshamdoss a. Gulab Bi Bai, 50 Mad. 927 ; 1927 Mad. 10^4 ; 53^M.L.J. 

709 ; 39 M.L.T. 431 ; 26 M.L.W. 697 ; >06 I.C. 150 * 146, 415 

Garao Sangma a. Rangji, 56 Cal. 29 ; 1929 Cal. 276 ; 117 LG. 837* ... ^ 570 

Garland a. Jacomb. (1873) L.R. Eq. 216 ; 28 L.T. 877 - * 228. 229 

Gas Light & Coke Co. a. Towse, (1887) 35 Ch. D. 519 ; 56 L. T. 602 138, 252 

Gaston a. United News Papers Ltd., (1915) 32 T. L. R. 143 t* ... ... 451 

Gates a. Jacobs. 89 L. J. Ch. 319 ; (1920) 1 Ch. 567 ... ... 391. 393, 487, 1039 

Gaura Telin a. Shriram, 1926 Nag. 265 ; 92 I. C. 926 ... ... 340 

Gauri Shankar a, Manki Kunwar, 45 All. 624 ; 1924 All. 17 ... ...447,457 

Gautret a. Egerton. (1867) L. R. 2 C. P. 371 ... ... ...340,470 

Gaw Kan Lye a. Saw Kyone Saing. 1939 Rang. 343 ; 184 1. C. 167 ... 1184 

GayaParshad a. Bhagat Singh, 35 1. A. 189 ; 30 All. 525 ; 12 0. W.N. 

1017 ; 10 Bom. L. R. 1080 ; 18 M. L. J. 394 ; 14 Bur. L. R. 318 ... 495,497 

Geflfert a. Ruckchand, 13 Bom. 178 ; 13 Ind. Jur. 306 ... ... 1048 

General Auction & Co. a. Smith, (1891) 3 Ch. 432 ... ... ... 901 

Georgucopulas a. Georgucopulas, 29 Cal. 619 .,. ... ... 295 

Gerald Lord Strickland a. Carmelo Mifsud Bonnici, 1935 P. C. 34 ; 1935 

A. W. R. 440 ; 153 I. C, 1 ; 1935 O. W. N. 327 .41 U. W. 665 ... 492 

Gerrard a. Crowe, (1921) 1 A. 0. 305 ; 90 L. J, P. 0. 42 ... ... 428 

Ghania Lai a. Karara Chand, 10 Lah. 755 ; 1929 Lah. 240 ; 115 1. C. 860 ... 287 

Ghanshyam Das a. Ragho Sahii, 16 Pat. 74 ; 1937 Pat. 100 ; 167 I.C. 57 ... 705 

a. Ragho Singh, 10 Pat.234 ; 1931 Pat. 64 ; 11 P. L. T. 898 1134 

Gharbhoya Bhimji a. Deodatta, 1937 Nag. 400 ; I. L. R. 1937 Nag. 452 ... 969 

Ghasi a. Manga. 1932 Lah. 322 ; 136 I. C. 710 ; 33 P. L. R. 263 ... 197 

Ghazaffar Husain a. Yawar Husain. 28 All. 112 ; 2 A. L. J. 591 ... 178 

Ghisulal a. Gumbhirmull, 39 O. W. N. 606 , 62 Cal. 510 ... 212, 213, 221, 702 

Gholam Hossain a. Sycd Altaf Hossain, 61 Cal. 80 ; 1934 Cal. 328 ; 58 

C. L. J. 333 ; 149 I. C. 1215 ; 38 C. W. N. 214 ... ... ... 170 

GhouseKhan a. Bala Subba Kowther, 51 Mad, 833 ; 1927 Mad. 925 ... 191 

Ghulam Ali a. Sagir-ul-nissa, 23 All. 432 ; 1901 A. W. N. 124 ... ... 934 

Ghulam Haider a. Said Ahmad Ali, 1'935 Pesh. 29 ; 155 I. C. 272 ... 915 

Ghulam Husain a. Faiyaz Ali, 1940 Oudh 346 ; 1940 O. W. N. 486 ... 971 

Ghulam Mohammad a. Ghulam Husain, 59 I. A. 74 ; 1932 P. C. 81 ; 36 

C. W.N. 310; 62M. L.J.371; 34 Bom. L.R.510; 136 I. C. 454 ; 

90 O, W. N. 399 ; 55 C. L. J. 470 ; 54 All. 93 ; 35 M. L. W. 464 ... 950 

Gbulam Mohideen a. Secy, of State, 1935 Mad. 7(X) ; 1935 M. W.N, 665 ... 1288 



Table of Oases 


xlv 
Page 

Ghulam Mohy-ud-Din r. Mt. Ruqiya, 1939 Lah. 158 ; 41 P. L. R. 615 ... 376 
Qhniam Muhammad v. Mehta Chandrae Dat, 1927 Lah. 771 ; 101 I. C. 280 529 


— V, Mehraj Din, 1923 Lah. 679 ; 75 I. 0. 746 ... 1094 

Ghulam Kasool v. Ibrahim Beg, 1934 Oudh 8 ; 11 O. W. N. 122 ... 1047 

Gibbons r. Norman, (1883) 2 T. L. R. 676 ... ... ... 431 

— ~ p, Westminster Bank Ltd., (1939) 3 All R R. 577 ... ... 737,738 

Qiblin v. McMullen, (1868) L. R. 2 P. C. 317 ' ... ... ... 720 

Gidasingh v, Bicchand, 60 1. G. 967 ; 14 S. L. R. 193 ... ... 219 

Gidney v. Anglo-Indian Assocn., 8 Rang. 250 ; 1930 Rang 177 ... 1047 

Gilkinson v. Middleton, (1837) ^ C. B N. S. 134 ; IK) R R. 363 ... 101 

Gillespie v. Alexander, (1826) 3 Russ. 130 ; 27 R. R. 35 ; ^38 E. R. 525 ... 135 

Gillette Industries^ v, Yeshwant, 1938 Bom. 347 ; 40 Bom. L. R. 478 ; 

177 1, d 103 ... ... 504.1189,1192 

Gir^Har Sarupi;. Bhagwan Din, 1935 Oudh 96 ; 152 I. C. 861 ... 308 

Girdhar v, Kasstgar, J7 Bom. 662 ... ... ... ... 331 

Gird];Lari Lai p. (Firm) Bishnu Chand. 54 All. 506 ; 1932 All. 461 ... 359 

v: Ram Lai, 21 All. 200 ; 1899 A. W. N. 32 ... ... 360 

V. Secy, of State, 1937 Lah. 226 ; 159 I. C. 1107 ; 39 P.L.B. 514 1098 

Girdharilal Son & Go. v. Kappini Gowder, (1938) 2 M. L. J. 44; 48 M.L.W. 

81 ; 1938 M. W. N. 682 ; 179 I. 0. 16 ; 1938 Mad. 688 ... ... 216 

Girdharlal v. Jagannath, 10 Bom. 182 ... ..« ... 18 

Giridhari v, Kanhaiya Lai, 15 All. 59 ; 1892 A.W.N. 235 ... 532, 538 

Girija », Mohim, 20 C.W.N. 675 ; 23 C.L.J. 587 ; 35 I. C. 294 ... ... 1134 

Girish Chandra v. Upendra, 35 C.W.N. 768 ; 1931 Cal. 776 ; 54 C.L.J. 544 ; 

13 5I.C. 273 ... 155, 156, 157, 158, 159, 165, 993 

Girish Chunder v. Jatadhari Sadhukhan. 26 Cal. 653 ; 3 C.W.N. 551 1260 

Girraj v, Mul Chand, 29 All. 627 ; 1907 A.W.N. 214 ; 4 A.L.J. 501 ... 1124 

Girwar Narayan v, Kamla Prasad, 12 Pat. 117 ; 1933 Pat. 104 ... 200 

Gladwell p. Steggall. (1839)^!i Bing. N. C. 733 ; 132 R R. 1283 ; 3 Our. 535 274 

Glanville v, Sutton & Co. Ltd., (1928) 1 K. B. 571 ... ... 694 

Glnsspoole p. Young, (1829) 9 B. & C. 696 ; 109 E.R. 239 ... ... 422 

Glcncstcr v. Hunter, (1831) 5 C. & P. 62 ... ... 73, 230 

Gnana Sundaram p. Vulcan Ins. Co , 9 Rang. 452 ; 1931 Rang. 210 ... 1011 

Gnansambanda v. Velu, 27 I.A. 69 ; 23 Mad. 271 ... ... ... 163 

Gobinda Chandra p, Nanda Dulal, 27 C. L. J. 523 ; 45 I. C. 317 ... 1054 

Gobinda Lai a?. Nnlini Kanta, 52 Cal. 63 ; 1925 Cal. 584 ; 88 I. C. 61 ... 298 

Gobinda Ramanuj Das p, Mohunt Ram Charaii 62 C.L.J. 153 ... 153 

Gobind Gorhi p. Baldeo Ram. 1930 Pat. 293 ; 126 LC. 369 ... ... 372 

Gobind Persad r. Dowlut, 14 Suth. W.R. 451 ; 6 B.L.R. App. 92- ... 1061 

Gobind Ram r. Kaju Ram, 1939 Lah. 504 ; 185 I.C. 652 ... 1075, 1079 

V. Partabsing, 1937 Sind. 151 ; 169 I.C. 423 ... ... 14 

Gobind Singh p, Punjab National Bank, 1935 Lah. 17 ; 16 Lah. 366 ••• 605 

Goculdas r. Chaganlal, 54 Cal. 655 ; 1927 Cal. 768 ; 104 I.C. 721 ... 315 

Godar Shah ». Fazl Ilahi, 1936 Lah. 570 ; 38 P.L.R. 357 ; 164 I.C. 59 ... 780 

Godbole r. Mt. Nani Bai, 1938 Nag. 546 ; 1938 N.L.J. 279 ... 412, 489 

Goh Choon p, Lee Kim Soo, (1925) A.C. 550 ... ... ••• 1105 

Gokul Chand Jagan Nath p^ Nand Ram, (1939) A.C. 106 ... ... 660 



Tahle of Oases 


xlyi 

Page 

Qokul Chandra v, Haji Mohammad, 42 C.W.N. 97 ... 1275 

Gokul Mahton r. Sheoprasad, 18 Pat. 459 ; 1939 Pat. 433 ... 780, 781, 782, 791 

Gokuldafl r. Chagan Lai, 1928 Cal. 887 ; 32 C.W. N. 208 ... ... 293 

— r. Kadhakishen, 1933 Nag. 50 ; 15 N.L J. 105 ; 142 I C. 123 ... 631 

Gokuldas Gopaldas v, Puranmal PremaukhdaB, 10 Cal. 1035 ; 11 1.A. 126 403 

« Golam Bahaman r. Sabekjan, 53 Cal. 1023 ; 1926 Cal. 1091 ; 30 C.W.N. 

951 ; 97 1.C. 762 ... • .. ... ... 320, 1221 

Golap Jan v. Bholanath, 38 Cal. 880 ; 15 C.W.N. 917 ; 11 1.C. 311 ... 49*7 

Goldrei v. Sinclair, (1918) 1 K.B. 180 ; (1917) 87 L.J.K.B. 261 ; 118 L.T. 147 79 

Gompertz 2 ^. Goldingham, 9 Mad. 319 ... f.. 418,420 

Gomti. Mt. V Meghraj Singh, 1933 All. 443 ; 1933 A.L.J. 907 ; 145 I.0. 147, 385 

Goodman v. De Beauvoir, 12 Jur. 989 ; 90 B.R. 883 ... ... 224 

Goodwyn r. Cheveley, 157 E.R. 989 ; 4 H. & IJ. 631 ; 28 LJ. iSx. 298* ... 428 

Goolbai v. Ptstonji, 1935 Bom. 333 ; 37 Bom. L.R. 410 489, 956, 957, UOO 

Gopal ». Arura, (1901) P.R. No. 62 ... ... • ... K19 

V. Collector of Aligarh, 1927 All. 232 ; 92 l.C. 134 ... ... ^ 512 

Gopal Chetty r. Vijayraghavachariur, 45 Mad. 378 ; 1922 IJ.C. 115 ; 26 

C.W.N. 977 ; 49 I A. 181 ; 24 Bora. L.R. 1197; 43 M.LJ. 303 ... 221 

Gopal Das ». Jagannath, I.L.R. (1938) All. 370; 1938 All. 266 ; 1938 A.L.J. 

390 ; 176 l.C. 118 ... ... ... ... 479, 894 

Gopal Datt ». Babu Ram, 1936 All. 653 ; 1936 A.L.J. 515 ... 152, 155 

Gopal Ram r. Dhakeswar, 35 Cal, 807 ; 7 C.L. J. 483 * ... ... 1040 

Gopal Rao v. Narasinga. 22 Mad. 309 ... ... ... ... 1115 

Gopal Row V. Veerappan, 13 l.C. 95 ; 22 M.L.J. 121 ; 10 M.L.T. 522 ...225, 226 

Gopal Singh v. Ismail, 1935 Pesh. 10 ; 154 l.C, 426 ... ... 1136 

Gopal Singh Khatri v. Sheokumar, 1937 Nag. 85 ; 169 l.C. 954 ... 9l6 

Gopal Ukera v. Bengal Nagpur Railway, 56 O.L.J. 285 ; 1933 Cal. 165 1292 

Gopala Krishnaya v, Gopalan, 51 Mad. 342 ; 1928 Mad. 479 (1) ; 54 M.L.J. 

674 ; 111 l.C. 505 ... ... ...* ... ... 184 

Gopaldas v, Lokamal, 1939 Sind. 173 ; 182 l.C. 718 ; I.Lr. 1939 K. 602 ... 531 

Gopaldas Metharam r. Lokamal Chellaram, 1939 Sind. 173 ; l.Ii.R. 1939 

K. 602 ; 182 l.C. 718 ... ... ... ... ... 922 

Gopalganj Laxmi Bhandar r. Puma Chandra, 40 O.W.N. 930 ... 535 

Gopalji Maharaj v. Krishna, 1929 All. 887 ; (1929) A.L.J. 1251... ... 155 

Gopalkrishna v, Gopalkrishna, 33 Mad. 123 ; 7 M.L.T. 97 ; 4 I.C. 420 ... 469,703 

Gopatar v. Abdul Aziz, 9 Rang. 135 ; 1931 Hang. 212 ; 133 l.C. 487 ... 412 

Gopee Kristo v. Nilcomul, 22 Suth. W. R. 79 (2) ... ... 282 

Gopi-Chand r. Mohammad Umar Khan, 1935 Pesh. 179 ; 160 I.0. 134 ... 781 

Gtopikisan r. Jethmal, 1935 Nag. 144 ; 155 l.C. 953 ... ... 286 

Gopinath v. Moti Chiwa. 1934 Nag. 67 ; 148 l.C. 561 ; 30 N.L.R. 155 ... 1035 

Gopiram v. E. I. By., 1926 Cal. 612 ; 30 C.W.N. 209 ; 94 l.C. 762 70. 821 

Gora Chand v. Piofulla, 53 Cal. 166 ; 1925 Cal. 907 ; 29 C.W.N. 948 337, 338 

Makhan Lai, 11 C.W.N. 489 ; 6 C.L.J. 404 ... ... 153 

Gordhandas v. Kaghubirdasji, 34 Bom. L.R. 1137 ; 1932 Bom. 539 ... 30 

Gordon a. Whltehouse, (1856) 18 O.B. 747 ... ... ... 1224 

Goidon-Cumming v. Green, (1891) 7 T.L.B. 408 ; 90 L.T.J 0 . 409 ... 498 

Goilyn r. Williams; (1720) 92 E.R. 90Q .,. 1281 



^ahle of Oases xlvii 

Page 

Qossamee Bree Greedharreejee r. BumanloDjee, 16 1.A. 137 ; 17 Cal. 3 162, 164 

Goavami r. Shri Govardhanlalji. 14 Bom. 541 ... ... ... 323 

Gould V. Curtis, (1912) 1 K.B. 635 ... ... ... ... lOll 

r. South Eastern & Chatham Ry., (1920) 2 K.B. 186 ... ... g02 

Gour Chand r. Prasanna Kumar, 33 Cal 812 ; 10 C. W. N. 788 385, 1213 

Gour Chandra r. Subashini, 1926 Cal. 240 ; 42^C.Li J . 200 ; 30 C.W.N. 39 ... 415 

— r. Chairman, Nabadwip Municipality, 1922 Gal. 1 ... 438 

Gourand v. Fitzgerlald, (1889) 37 W. R. 265 ; 5 T. L. R. 80 ... 452, .510 

Gouri Frosad v. Chartered Bank of India, 52 Cal. (515 ; 1925 Cal. 884 952, 954 

Gouri Shankar v, Jwala Prasad, 1930 Ouclh 312 ; 127 I.C. 868 ... 77 

V. Manki Kunwar, 45 All. 624 ; 1924 All. 17 ... ... 447,457 

Government^ Stoct^etc. Co. v, Manila Ry. Co., (1897) A.C. 81 ... ... 901 

Govind Chandra v. Jamaluddin, 60 Cal. 777 ; 1933 Cal. 621 ; 37 C.W.N. 

s 478 ; 146 f.C. 259 ... ... ... ... 1131 

Govinda Rao v.’feudrayya, 1925 Mad. 830 ; 49 M.L.J. 14 ; 1925 M.W.N. 228 437 

Govi»dan Nair v, Achutha Menon, 39 Mad. 433 ; 28 M.L J. 310 ...293,323 


Govindaraja Pillai v. Vanchinatham, 1939 Mad. 492 ; (1939) 1 M.L J. 561... 497 

Govindarajulu v. Secy, of State, 50 Mad. 449 ; 1927 Mad. 689 ; 53 M.L..1. 

355 ; 39 M.L.T. 304 ; 26 M L.W. 558 ; 105 I.C. 576 293,315,323,324,352,807 

Govindasami v. R. Sami, 1923 Mad. 114 (2) ; 43 M.L.J. 579 ; 16 M.L.W. 


911 ; 31 M.L.T. 258 ; 1933 M.W.N. 42 ; 69 1.0. 724 ... ... 374 

— V. Ranaveerapandian, 97 I.C. 705; 1926 Mad. 1145; 24 M,L.W. 

387 ; 1926 M.W.N. 739 ... ... ... ... ... 189 

Gowa Petha r. N. H. Moss, 10 Pat. 792 ; 1932 Pat. 15 ; 133 I.C. 40 ... 219 

Gowri Singh v. Bokka Venkanna, 13 Rang. 764 ; 1936 Rang. 95 ... 497 

Graham v, Henry Gidney, 60 Cal. 955 ; 1933 Cal. 708 ... ... 952,954 

Grand Trunk Ry., Canada c. Barnett, (1911) A.C. 361 ; 104 L.T. 362 ... 104,430 

Grant r. Australian Knitting, Mills, 19.36 P.O. 34 ; 1935 O.W.N. 1327 ; 43 

M.L.W. 132 ; 1936 A.I..J. 120 ; 70 M.L.T. 513 ; (1936) A.C. 85 1154, 1246 

r. Grant, 1937 Pat. 82 ; 167 I.C. 743 ; 18 P.L.T. 686 ... ... 295,570 

Gray Allison, (1909) 25 T.L.R. 531 ... ... ... ... 849 

11 . Johnston, (1868) L.R. 3 H.L. 1 ... ... ... ... 738 

V. Jones, (1939) 1 All E.R. 798 (K.B.D.) ... ... ... 1256 

V. Lewis, (1873) L.R. 8 Ch. App. 1035 ; 43 L.J.Ch. 281 ; 21 W.R. 923.. .112, 114 

Great Berlin Steam Boat Co., Re, (1884) 26 Ch.D. 616 ; 51 L.T. 445, C.A. ... 399 

Great Northern Ry. r. Haweroft, (ia52) 21 L..T.Ci.B. 178 ; 16 .7. P. 681... 105 

Great North-West Central Ry. v. Oharlebois, (1899) A.C. 114 ... ... 966 

Great Western Ry. p. Lowenfeld, (1892) 8 T. L. R. 230 ... ... 105 

Sutton. 22 L.T. 43 ; 18 W. R. 92 ... ... 96 

Green p. Baverstock, (1863) 14 C.B.N.S. 204 ... ... ... 720 

Greenslade p. Dower. (1828) 7 B. & C. 635 ; 31 R, R. 272 ... 228 

Gregory p. Piper, (1929) 9 B. & C. 591 ...* ... ... ... 1280 

Greenfell p. E. B. Meyrowitz, (1930) 2 All E. R. 1313 ... 1248 

Grenon p. Lachmi, 24 Cal. 8 ; 23 I. A. 119 ... ... ... 73 

Grey p. Lamond Walker, 40 Cal. 523 ; 18 I.C. 753 ... ... 185 

Greyvensteyn p. Hattingh, (1911) A. C. 355 ; 80 L.J.P.C. 158 ... ... 428 

Griffiths p.Benn, (1911) 27 T.L.R. 346 (C.A.) ... ... 1262 



Page 
1012 
1248 
272 
748 
510 
104 

Guardian Assurance Co. r. Thakur ^hiva Mangal» I L. R. (1937) All. 234 

1937 All. 208 ; 167 l.C. 897 ... ... ... 268, 270, 281, 288 

Guda Kueri, Mt., v, Adnath Pande, I. L. R. (1938) All. 779 ; 1938 All. 

546 ; 1938 A. L. J. 860 ; ihs All. L. R. 792 ;177 I. C. 849 ... 415 

Guidon 9. Robson, 2 Camp. 302 ; 11 R. R. 713 ... ... ..•. 225 

Guiarat Ginning & Mfg. Co. r. Govindan Nair, 1940 P. C. 101 44 G.^V.N. 

681 ; 188 I. C. 50 ; 1940 M. W. N. 627 ; 52 M. L. W. 43 ; 21 P. L. T. 

545 ; 42 Bom. L. K. 707 ; 1940 O. L. R. 351 .!. ... ^ ... 1099 

Gujrat Ginning etc. Co. v. Swadeshi Mills, 1939 Bora. 118 ; 41 Bora. L. R. 

182; 181 l.C. 17 ... ... ... ... ^ ... 1184 

Gulab V. G, T. P. Ry. Co., 48 All. 217 ; 24 A.L.J. 129 ; 1926 All. 146 ... 102 

Gulab Rai v. Shibba Mai, 1937 All. 674 ; (1937) A.W.R. C81 ; (1937) 

A.LJ. 825 ; 171 I. C. 545 ; (1937) All. L. R. 851 ... ... 2l4 

Tulsi Ram. 1927 All. 437 ; 101 1. C. 322 ... ... 489 

Gulabbhai v. Sohangdasji, 52 Bora. 431 ; 1928 Bora, 183 ; 30 Bom. L. R. 

535 ; no I. C. 263 ... ... ... ... ...160,196 

Gulabchand v. Fulbai, 33 Bora. 411 ; 11 Bora. L. R. 649 ; 3 I. C. 748 ... 1126 

Gulabgir v. Nathmal, 1932 Nag. 23 ; 27 N. L. R. 327 ; 137 I. C. 33 ... 361 

Gulabrai Dayarara v. India Equitable Ins. Co., 1937 Sind 51 ; 167 l.C. 929 619 

Gulam Hussain v. Ali Ajan, 4 M. H. C. R. 44 ... ... ... 209 

Gulamhusain v. Clara D’ Souza, 53 Bom. 819 ; 1929 Bom. 471 ; 120 I. C. 

834 ; 31 Bora. L. R. 988... ... ..., ... 1193, 1194 

Gulam Mohiuddin v, Daya Bhai, 1923 Bora. 398 ; 25 Bom. L. R. 447 ... 1035 

Gulzar Singh ». Kalyan Chand, 15 All. 399 ; 1893 A. W. N. 170 ... 296 

Gulzari Lai v. Manzoor Ahmad, 1937 All 378 ; 1939 A. W. R. 304 ... 922 

V. Md. Shaft, 1938 All. 204 ; 1938 A. L. J. 128 ; 175 I. G. 140 1200 

Gundayya v. Siddappa, 1937 Mad. 599 ; 45 M. L. W. 749 173 I. C. 194 ... 1171 

Gunga Narain Gupta v. Tiluckram Chowdhury, 15 I.A. 119 ; 15 Cal. 533 412,488 
Gunn’s Case, (1867) 3 Ch. App. 40 ... ... ... ... 856 

Gunnji Bhowaji v, Makanji, 34 Bora. 250 ; 3 l.C. 159 ... ... 368 

Gunnesh Dutt r. Mugneeram, 11 B.L.R. 321 (P.C.) ; 17 Suth. W.R. 283 ... 435 

Gunput Narain Singh, In the matter of, 1 Cal. 74 ... 1091 

Guntur Narasimham r. Narayan, 1926 Mad. 66 ; 92 l.C. 405 ... ... 970 

Gunu Meah v. Begumah Bibi, 1933 Rang. 322 ... ... ... 1083 

Gunyou v. S. E. Ky. Co., (1915) 2 K.B. 370 ; 113 L.T. 282 ; 31 T.L.R. 344 94 

Gupteswar r. Radha Mohan, 19.37 Pat. ^53 ; 170 l.C. 99 ... ... 1142 

Gur Diyal v. Sukhnandan, 1929 All. 236 ; 117 l.C. 824 ... ... 289 

Gur Narayan r. Sheo Lai Singh, 46 I.A. 1 ; 46 Cal. 566 ; 23 C.W.N. 521 ; 

36 M.L.J. 68 ; 17 A.L.J. 66 ; 49 LC. 1 ... ... ... 89 

Gur Saran Das v, Issar Haidar, 1927 Oudh 471 ; 105 LC. 553... ... 497 

Guxavayya v. Dattatraya, 28 Bom. 11 ; 5 Bom.L. R. 618 ... ... 194 


Jtlviii Table of Cases 


Griffiths a. Fleming, (1909) 1 K. B. 805 ... 

— ». Peter Conway Ltd., (1939) 1 All E. R. 685 

Groom v, Croker, (1938) 2 All E. R. 394 

Gross, Re, Ex p Kingston, (1871) 6 Ch. App. 632 ... 

Grosvenor Chemical Co. v. Green ft eld, (1909) I. R. 32 

Grote V, Chester & Holyhead Ry., (1848) 2 Exch. 251 ; 154 E. R. 485 



Table of Gases 


x\ix 

Page 

Gurbaksh Bingh v. Kharaiti, 1930 Lah. 913 ; 31 P.L.E. 907 ; 129 I.O. 199 924 
Guroharan v. Ram Rakba, 1937 Lah. 81 ; 39 P.L.R. 377 ; 171 1.C, 506 ... 921 
Gurudas Kundu Ghowdhury v, Hemendra, 34 C.W.N. 89; 1929 P.C. 300 ; 

56 I.A. 290 ; 58 M.L.J. 74 ; 31 M.L.W. 7 ; 50 C.L.J. 369 ; 57 Cal. 1 692 

Gurulingappa v. Somanna, 55 Bom. 94; 1930 Bom. 506 ; 32 Bom.L B. 

1246 ; 128 I.O. 639 ... ... , ... ... 869,870.878 

Gurulingappa Shivappa v. Sabu Ramappa.1931 Bom. 218; 33 Bom.L.R.141 526 

Gurupada v. Manmohan, 50 Cal. 292 ; 1923 Cal. 142 ; 36 C.L.J. 356 ... 166 

Gurushiddappa v. Parwatewwff, I.L.R. (1937) Bom- 113 ; 1937 Bora. 135 ; 

38 Bom-L.R. 1293 ; 167 I.C. 973 ... ... ... ... 1061 

Gumvayy^i Gouda v. Dattatraya, 23 Bom. 11 ; 5 Bom.L R. 618 ... 70 

Gwala Prasad. r. Mathura. 1937 Oudh 379 ; 1(38 I C. 625 ; 1937 O.W N.686 782 

Gyanananda v, Kristo Chandra., 8 C.'(V N. 404 ... ... 172, 174, 177 

Gyan'iingh v. Ru^ha, 14 Lah. 240 ; 1933 Lah. 558 ; 34 P.L.R. 540 ... 365 

Gyasiram v. Eishore, 1930 All. 16*) ; 122 I.C. 18'> ... ... 1076 

H. V. 2iOw & C 0 .. 1 ; I’ulinbiharilal. 59 Cal. 1372 ; 1933 Cal. 154 ... 1151 

Habeeb & Co. v. Hwa Chaung. 1937 Rang. 490 ... ... ... 511 

Habib Bakhsh v. Baldeo, 23 All. 167 ; 1901 A.W.N. 39 ... ... 531 

Habib Bux r. Samuel Fitz & Co., 1926 All. 161(2) ; 23 A.L J. 961 ... 240 

Habib Rowji ». Standard Allu minium etc. Works, 49 Bom. 715 ; 1925 

Bom. 321 ; 88 I.C, 96 ... ... ... ... ... 859 

Hadjee Ismael v. Iladjee Mahomed, 13 B.L R. 91 ; 21 Suth. W.R. 303 315 

Hadley 9 . Baxendalo, (ISM) 9 Ex. 341 ... ... ... ... 1246 

Haidar Ali 9. Md. Shafiuddin, 1932 Cal. 64 ; 35 C.W.N. 867; 136 I.C. 136... 1131 

Haimabati 9 . Kunja, 35 C.W.N. 387 ; 1931 Cal. 713 ; 135 I.C. 282 ... 50 

Haines v. Carpenter, 1 Woods 262 ... ... ... ... 602 

Hajee Shakoo Gani 9. Sabapathi, 47 Mad. 222 ; 1924 Mad. 236 ; 45 M.L.J. 

749 ; 18 M.L.W. 796 ; 33 M.L T. 152 ; 77 I.O. 70 ... ... 1127 

Haji Abdulla 9. G. R. Btami>/ 1924 Bom. 381 ; 26 Bom. L.R. 224 ... 335 

Haji Ali 9. Abdul Jalil, 1 Lah. 276 ; 2 L.L J. 275 ; 55 I.C. 324 ... ... 79, 331 

Haji Cassim 9, K.B. Dutt, 19 C.W.N. 45 ; 27 I.C. 459 ... ... 242 

Haji Muhammad 9. Venkata Komaraju, 1940 Mad. 810 ; 1940 M.W.N. 

717 ; (1940) 2 M.L..T. 433 ... ... ... ... 1116 

Haji Shakoor Gany Firm 9. Volkart Bros.. 1931 Sind 124 ; 25 B.L.R. 222 831 

Haji Uman Sharif 9. Jwala Prasad, 79 I.C. 662 ; 1924 Nag. 300 ... 191 

Hajon Manick 9 . Bur Sing, 11 Cal. 17 ... ... ... ... 332 

Hakam Ali v, Hashu, 1938 Lah. 244 ... ... ... ... 525 

Hakim Rai 9. Ganga Ram, 1926 Lah. 356 ; 7 Lah. 206 ; 27 P.L.R. 738 ... 1206 

Halbionn v. International Horse Agency & Exchange, (1903) 1 K.B. 27 O 4 .. 669 

Haldane 9. Johnson, (1853) 8 Exch. 689 ; 22 L J.Ex. 264 ; 153 E.R. 1529 ... 282,284 
Hales 9 . Smiles, 1937 Rang. 105 ; 168 I.C. 833 ... ... 1046,1048 

Halford v. Kymer, (1830) 10 B. & 0. 724 ’ ... ... ... 1012 

H^l 9 . Elliot, (1791) Peake 119 N.P. ... ... ... ... 140 

V. Eve, (1876) 4 Ch. D. 341 ; 46 L.J.Ch. 145 ; 35 L.T. 926 ... ... 23 

— ^ V. North Eastern Ry., (1875) L.R. 10 (J.B. 437 ; 33 L.T. 306 ; 39 J. P. 

724 ; 23 W. R. 860 ; 44 L. J. (J. B. 164 ... ... ... 105 

HMsey v. Lowenfeld, (1916) 2 K.B. 707 ; 115 L.T. 617 ; 32 T.L.R. 709 C.A. 79 



Table of Gases 


1 

Page 

Halsnad v. Mahabala^ 1937 Mad. 826 ... ... ... ...* 1148 

Halstead v. Skelton, (1843) 5 Q.B. 86 ... ... ... ... 774 

Halt V. Ely, (1853) 1 E. & B. 795 ; 93 R.R. 398 ... ... ... 78 

Hambro v.-Burnand, (1904) 2 K.B. 10 ; 90 L.T. 803 ; 52 W.R. 583 .. 73, 227 

Hamid Husain v. Kubra Begum, 40 All. 332 ; 16 A.L.J. 132 ; 44 I.G. 728... 1088 

Hamidan, Mt. v. Md. Umar, 1932 Lab. 65(2) ; 32 P.L.R. 702 ... ... 1066 

Hamidan Bibi, Mt. v. Naiihe Mab'lOSa All. 371 ; 75 I.C. 607 ... ... 388 

Hamidunissa v. Gopal. 24 Gal. 661 ; 1 G.W.N. 536 ... ... ... 319 

Hamira Bibi v. Zubaida Bibi, 43 I. A. 294 ; 1916 P.G. 46 ; 38 All. 581 ; 18 

Bom. L.R. 999 ; 25 C.L J. 517 ; 21 G.W.N. 1 ; 31 M.LJ. 799 ...923, 934 

Hamlin v. Great Northern Ry., (1856) 1 II.N. 403 ; 26 L J.Ex. 20 ... 105 

Hamlyn v. Houston & Co., (1003) 1 K.B. 81 ... ^... ^ ... 1108 

Handford o. Storic, 2 S. & S. 196 ; 3 L.J.Ch. -110 ; 57 E.R. 320*... * ... 188 

Hanfstaengl v. Smith (W.H.) & Sons, (1905) 1 Ch.^519 ... • ... ^ 479 

Hanmantram v. Bowles, 8 Bom. 561 ... ... • ... * ... 303 

Hanna z’. Keers, (1896) 2 l.R. 226 ... ... ... ... - 509 

Hans Raj z?. Jngat Singh, 19:i8 Lab. 20 S ; 39 P.L.R. 875 ; 175 1.C."254 ... 1282 

Hanson r. Robcrdcan, (1792) Peake. 163... ... ... ... 81 

Hansraj Laddashet v. Anant Padmanabh, 42 Bom. 742 ; 20 Bom. L.R. 

954 ; 48 I.C. 514 ... ... ... ... ...174,176 

Hanuman v. Hanuman, 19 Cal. 123 (P.G.) ,* 18 I.A. ,132 ... ... 1126 

Hanuman Prasad v. Mendwa, 1935 All. 836 ; 1035 A.L.J. 1061 ... 1288 

Hanuman tha Rao t;. Sitharamayya, I.L.R. (1939) Mad. 203 ; 1939 Mad. 

106 ; 182 LG. 639 ; (1939) 2 M.L.J. 195 ; 48 M L.W, 604 ... 201, 202, 388 

Hanumayamma v. OtRcial Receiver, 1940 Mad. 749 ; 1910 M.W.N. 259 ... 1064 

Hanumayya v. Venkatasubbayya, 18 Mad. 23 ... ... ... 607 

Hara Goomar v. Doorgamoni, 21 Cal. 195 ... ... 133 

Haramoni Dassi v. Ilari Churn, 22 Cal. 833 ... ... ... 296 

Harbans v. Tota Sahu, 32 All. 14 ; 6 M.L.T. 300 ; 6 926... 1200, 1201 

Harbax v, Lachman, 82 I.C. 201(n) ... ... ■ ^ ... 351 

Harbord». Monk,(l878)33L.T.41l ... ... ... ... 498 

Monk, (1878) 9 Ch. D. 616 ; 27 W.R. 164 ... ... 517 

Harchandrai (Firm) v. Firm Kedarnath, 1940 Pat. 353 ; 185 I.C. 796 ... 1022 

Harchandrai *?. Gopaldas, 1939 Sind 177 ; I.L.R. 1930 Kar. 539 ... 918 

Harding v. Glover, (1810) IS Vos. 281 ... ... ... ... 610 

Hardie&LaneLtd.p. Chiltern, (1928) 1K.B.663 ... ... ... 265 

Hare Krishna v. Gojendra Nath, I.I..R. (1938)2 Cal. 643 ; 1939 Oal. 15 1132,1142 

i^.Fakir, 40 G.W.N. 703 ... ... ... ... 1254 

r.Umesh, 6 P.LJ. 373 (F.B.) ; 1921 Pat. 193; 62 La962 488,1163 

Harendra Nath v. Puma Chandra, 55 Cal. 164 ; 32 C.W.N. 885 ; 1928 

Cal. 199 ; 109 I.C. 755 ... ... ... 53, 59, 276, 277 

Harendra r. Ram Kumar, 35 C.W.N,'940 ; 1932 Cal. 170 ; 54 C.L.J. 147 90 

Harey Harey v. Hari Chaitanya, 40 C.W.N. 1237 ... ... 1169, 1170 

Hargobind Ray v, Keshwa Prasad, 1925 Pat. 168 ; 6 P.L.T. 465 ... 530 

Hargobind v. Hukum Ohand, 45 All. OOS ; 1924 All. 94 ; 21 A.L.J. 551 ... 193 

Kikabhai, 1938 Nag. 84 ; I.L.R. 1938 Nag. 348 ; 176 I.C. 257 1263 

Hari a. Lakshman, 5 Bom. 614 ... ••• ••• 



Tahle of Gases li* 

Page 

Haribandhu v, Hari Mohan, 57 Cal. 931 ; 1930 Cal. 327 ; 34 C.W.N. 36 240 

Hari Balknahna Joglekar v. Naro Moreahvar, 18 Bom. 342 ... ... 718 

Haridas Chattcrjee v. Manamatha, 1036 Cal. 1 ; 160 I.C. 332 ... 909 

Hari Dutt v. Bhib Kumar, 1935 Pat. 449 ; 157 I.O. 520 ... ... :-j67 

Hari Govind v, Narsingrao, 38 Bom. 194 ; 16 Bom. L.R. 30 ; 23 T.C. 123 336 

Harihar v, Jaharuddin. 26 C.W.N. 992 ; 1921 Cal. 516 ; 62 I.C. 768 ... 243 

Harihar Prasad v. Gopal Baran, 14 Pat. 488 ; IOSd Pat. 385 ; 153 I.C. 976 376 

Harihar Pratapi;. Bajrang, 41 C.W.N. 1126 ... ... ... 914 

Hari Karmakar 2 ;. Robin, 4 Rang. 465 ; 1927 Kang. 91 ; 99 I.C. 985 1017, 1020 

Hari Kishan v. Guardian Assurance, 1933 All. 900 ; l934 A.L.J. 59 ... 1011 

Harilal Nathalal v. Bhailal Pranlal, 1940 Bom. 143 ; 42 Bom. L.B. 165 ... 837 

Hari Mohan 2 ?. Moliinj, 22 C.W.N. 130 ; 33 I.C. 994 ... ... 202 

Hari Mohoii Modak ». Rameshwar, 64^I.C. 737 ... ... ... 257 

Hari IJath v. NopW Chandra, I.L.B. (1937) 1 Cal. .507 ; 41 C.W.N. 306 ... 387 

Haripada Roy i;. Krishfia Benode, 43 C.W.N. 659 ... ... ... 10^ 

Hari P.wsad v. Lai Behari. 1940 Pat. 328 (F.B.) ; 21 P.L.T. 377 ... 1029 

Hari Sadhan De v. Radhik Prasad, 66 C.L.J. 270 ; 19.18 Cal. 202 ... 480 

Hari Shankar ^». Kedar Nath, 1939 P.C. 167 ; 20 P.L.T. 574 ; 66 I.A. 184 ; 

(1939) 2 M.L.J. .522 ; 70 O.L.J. 163 ; I L.R. (1939) 2 Cal. 243 ; 1939 
A.L.J. 869 ; 41 Bom. L.R. 1144 ; I.L.R. 1939 Kar. 287 ... ... 1146 

Hari Shankar Rai v, Tapaikuer, 1926 Pat. 31 ; 4 Pat. 693 ; 88 I.C. 923 ... 844 

Hari Singh v, Muhammad Sai(i, 8 Lah. 54 ; 1927 Lah. 200 ; 102 I.C. 523 304 

ITarji Mela (Firm) v. Firm of Kirparam Brij Lai, 2 Lah. 351; 1922 Lah.195 219 

Harkishorc v. Gura Mia, 58 Cal, 752 ; 35 C.W.N. 53 ; 1931 Cal. 387 ; 131 

I.C. 579 ; 53 C.L.J. 37 ... ... ... ... 225. 226, 228 

Har Kumar v, Jagat Bandhu, 53 Cal. 1008 ; 1927 Cal. 247 ... ... 1071 

Harmer v. Cornelius, (1858) 5 C-B.N.S. 236 .. ... ... 1100 

Harnam Singh (Firm) v. Firm Nikka Ram, 1938 I^ah. 183 ; 40 P.L.B. 578 986 

Har Narain v. Bihari Lai, 13 J^ah. 800 ; 1932 Lah. 582 ; 34 P.L.R. 92 ... 985 

Harnathrai v, Churamoiii, 37 C.W.N. 1139 ; 1934 Cal. 175 *, 148 I.C. 442 287 

Harper v. Granville- Smith, (1891 ) 7 T.L.R. 214 ... ... ... 261* 

Harrington v, Hogart, (1830) 1 B, & Ad. 577 ; 109 K. R. 902 ... ... 80 

V. Sendall, (1903) 1 Cb. 921 ; 88 L.T. 323 ; 19 T.L.R. 302 ... 267 

Harris v. Gamble, (1878) 7 Ch. D. 877 ; 38 L.T. 253 ... ... 373 

17. Harris, (1887) 35 W.R. 713 ... ... ... 639 

p. Jenkins, (1882) 22 Ch. D. 481 ; 47 L.T. 570 ; 31 W.R. 137 341,508,1286 

p. Jones, (1832) 1 Moo. & R. 173, N.P. ... ... ... 1031 

Warre, (1879) 4 C.P.l). 125 ; 27 W.R. 461 ; 40 L.T. 429 345, 493 

Harris Calculating Machine Co., In re, Sumner p. The Company, (1914) 1 

Ch. 920 ; 110 L.T. 997 ; 83 L.J, Ch. 545 ; 58 Sol. J. 465 ... ... 393 

Harrison, Be, Smith v. Allen, (1891) 2 Ch. 349 ... ... ... 254 

Harrison p. Delhi and London Bank, 31 Mad. 206 ; 4 M.L.T. 66 ... 73 

— ^ p, Huddersfield S. Co., (1903) 19 T.L.R. 386 ... ... 101 

p. Walker, (1919) 2 K.B. 453 ... ... ... ... 1226 

Harry Percival Robson p, Administrator-General, Punjab, 1929 Lah. 753 ; 

30P.L.R.503 ... ... ... ... ... 948 

Harsant p. Blaine Macdonald & Co., (1887) 56 L.J.Q.B. 511 ... ... 616 



Table of Oaeei 


Hi 

Page 

Hart 9. Frame, (1839) 6 Cl. & Fin. 193 ... ... ... ... 1265 

Harton 9. Herron, (1825) 1 C. & P. 648 ... ... ... 75 

Hartop, Ex parte, (1806) 12 Ves. 349 ; 33 E.R. 132 ... ... ... 73 

Hartopp 9 . Hartopp & Cowley (Earl). (1902) 71 L.J.P. 78 ; 87 L.T. 188 ... 461 

Harvey 9. Bignold, 8 Beav. 343 • ••• ••• 218 

Hashmat Begum v, Lala Molian Lai, 1937 Oudh 349 ; 1937 O.W.N. 391 ... 970 

Haaluck v. Clark, (1899) 1 Q.B. 699 ; 80 L.T. 454 ; 47 W.R. 471 ... 129 

Hassan Mohammad 9. Hukam Ghand, 1934 Lah. 872 ; 36 P.L.R. 112 ... 1168 

Hatimbhai v, Framroz, 51 Bom. 516 ; 1927 Bom. 278 ; 29 Bom. L.R. 498 ... 315 

Hatimullah 9. Mahamad Arj6, 32 C.W.N. 391 ; 1528 Cal. 312 ; 113 I. C. 13 1040 

Hawkins 9. Ramsbottom, 6 Taunt. 178 ... ... ... .... 187 

Hawley 9 . Reade, (1876) W. N. 64 ... ... ^ ... ... 518 

Hay V. Ayling, (1851) 16 Q. B. 423 ... • ... * ... * ... 776 

Haynes 9 . Harwood, (1935) 1 K. B. 146 ... * ... ... • 426, IGO^ 1104 

Hazarimal 9 . Shriram, 1934 Nag 55 ; 148 I.C. 241 ... • ...* ... 65 

Hazrabi, Mt. 9 . Fatmabi, Mt., 1938 Nag. 204 ; 177 I.C. 80 ... 474, 492 

Hazuri Mai (Firm) 9 . Bang llahi, 1926 Lah. 287 ; 92 I.C. 273« ... * ... 288 

Healy 9 . Healy, (1915) 1 K. B. 938 ... ... ... ... 256 

Heatley v. Newton, (1881) 19 Ch. D. 326 ; 45 L.T. 445 ; 30 W.R. 72 C.A. ... 81 

Heaton 9 . Goldney, (1910) 1 K.B. 754 ; 102 L.T. 451 ; 26 T.L.R. 383 ... 518 

Hebdoji 9 . West, ( 1863) 3 B. & S. 579 ... ... ... ... 1012 

Hebditch 9 . Mcllwaine, (1894) 2 Q. B. 54 !.. ... .. 1053 

Hedley 9 . Bainbridge, (1 842) 3 Q.B. 316 ; 6 Jur. 853 ; 114 E. R. 527 ... 228 

Heera Lall 9 . Moorut Lall, 11 Suth. W.U, 275 ... ... ... 1199 

Heerendranath Datta 9 . Dheerendranath Niyogi, 62 Cal. 1115 ... 363 

Heilbut 9 . NeviU. (1870) L.R. 5. C.P. 478 ; 18 W.R. 898 ; 22 L.T. 662 187, 192 

Heilbut Symons & Co 9 . Buckleton, (1913) A.C. 30 ^ ... ... 471 

Helby9. Mathews, (1895) A. 0.471 ... ... ... ... 982 

Helps 9 . Winterbottom, (1831) 2 B. & Ad. 431 ... ... 1222 

Hem Chandra 9 . Lalit Mohan. 16 C.W.N. 715; 16 C.L.J. 537; 14 I.C. 515 1112,1113 
Prem Mahto, 1926 Pat. 154 ; 1925 P.H.C.C. 330 ; 7 P.L.T. 

295 ; 90 I.C. 739 ... ... ... ... ... 1170 

9 . Srimanta, 1925 Cal. 944 ; 86 I.C. 615 ... ... 523 

Hemadri 9 . Seshamma. 1931 Mad. 113 ; 1930 M.W.N. 1232 ; 130 I.C. 477 1203 

Hemangini Devi 9 . Anil Krishna, 17 Pat. 350 ; 19 P.L.T. 202 ... ... 605 

Hemendra Nath Roy 9 . Jnanendra, 63 Cal. 255 ... ... ... 481 

Hemlata Debi 9 . Bhowani Cbaran Roy, 39 C.W.N. 725 ••• ... 843 

Hennessey 9 . Bray, (1863) 33 Beav. 96 ... ... ••• ... 258 

9 . Wright. (1888) 57 L.J.Q.B. 594 ; 59 L.T. 795 ; 36 W.R. 878 ... 431 

Heranger, S,S. (owner) 9 . S.S. Diamond (owners), (1939) 1 A.C. 94 ... 4(X) 

Herbert Whitworth 9 . Jamnadas, 1928 Pom. 227 ; 30 Bom. L.R. 514 ; 52 

Bom.228;110LO. 312 ... •... ... ... 1183,1186 

Herring 9 . Bischoffsheim, (1876) W. N. 77 ... ... ... 347 

Het Ram 9 . Shadi Lai, 45 I. A. 330 ; 1918 P.C, 34 ; 40 All. 407 ; 16 A.L.J. 

607 ; 20 Bom.L.R. 798 ; 28 C.L.J. 188 ; 22 C.W.N. 1033 ; 35 M.L.J. 1 1131 

Hengh 9 . L. & N.W. Ry., (1870) L.R. 50 Exch. 51 ... ... ... 96 

9eF8on 9 . Cleeve, (1904) 2 LR. 536 ... ... v ••• /458 



Table of Oases 


iiii 


Pag9 

Heysp.Tindlle, (1861)30L.J.Q.B. 362 ... ... ... 660 

Hickinbotham r. Leach, (1842) 10 M. & W. 361 ; 152 E.R. 510 ... 432 

Hickman v, Berens, (1895) 2 Ch. G38 ••• - ••• 1122 

V. Haynesi (1875) L.R. 10 C.P. 598 ... ... ... 1232 

Hiddle r. National Fire & Marine Inac. Co., (1896) A.C. 372 ... ... 1012 

Higgins V. Andrews, (1619) 81 E.R. 656 ; 2 Roll. Rep. 55 ... ... 428 

Nichols, (1839) 7 Dowl. 551 ... * ... ... ... 774 

Hilbert r. Bailey, (1860) 2 F. & F. 48 ... ... ... ... 713 

Hill V. Barclay, (1810) 16 Ves. 402 ... ... ... ... 1031 

V. Boyle, 4 L.R. Eq. 260 ... ?.. ... ... 253 

V. Cprtis, (1865) L.R. 1 Eq. 90 .. ... ... ... 951 

r. Hill, 47 Bom. 657; 1923 Bom. 284 ; 25 Bom. L.R. 289 ... ... 570 

Hillaya 8ubbya r. Narayanappa, 36 Bom. 185 ; 13 Bom.L.R. 1200 ... 406 

Hills V. Nash, InPh. 594 ; 15 L.,T.Ch. 107 ; 10 Jur. 148 ; 65 R.R. 462 ... 220 

Himalaya Bank^i;. Qparry, 17 All. 252 ; 1805 A.W.N. 97 ... ... 1145 

Himapgsu Kumari v. Radhu Madan, 43 C.W.N. 943 ... ... 995 

Hindusthan Assurigice v* Rai Mulraj, 1915 Mad. 608 ; 27 M.L.J. 645 325, 326 

Hingu Lai r. Sarju Prasad, 1937 A.L.J. 264 ; 1937 All. 363 ; 169 I.C. 135 ... 616 
Hira Bibi, Mt. p. Ram Hari Lai, 52 LA. 362 ; 1925 P.C. 203 ; 23 A.L J. 

815 ; 49 M.L.J. 240 ; 42 C,L..T. 148 ; 5 Pat. 58 ; 30 O.W.N. 364 ... 387 

Hira Chand v, Jaya Gopal, 49 Bom. 245 ; 1925 Bom 09 ; 26 Bom.L.R. 1049 73, 229 

Hirabai r. Dinshaw, 1926 Bom. 302 ; 28 Bom.L.R. 391 ; 95 I.C. 556 ... 1256 

Hiralal p. Ramdulare, 1935 Nag. 237 ; 160 I C. 306 ... ... 1280 


V. Bashiram 1940 Cal. 474 ; 44 O.W.N. 429 ; (Of 6T) 1 Cal. 551 ... 1190 

V. Narsilal, 37 Bom. 326 ; 25 M. L. J. 101 ; 40 I. A. 68 ; 15 Bom.L.R. 

483 ; 11 A.L.J. 4i2 ; 1913 M.W.N. 428 ; 18 I.C. 909 ; 17 C.W.N. 573 ... 460 

Hira Lai v. Pyare Lai, LL.R. ( 1939) All. 897 ; 1939 All. 681 ; 1939 A.L.J. 832 622 

V. Raj Kumar, 50 C. L. J. 183 ; 1929 P. C. 176 ; 1929 A. L. J. 787 ; 

33 O. W. N. 921 ; 3i Bora. L. R. 905 ; 57 M. L. J. 3i9 ; 11 P. L. T. 21 379 

Hira Nand Murti Dhar (The Firm) r. (The Firm) Gurmukh Rai Badha- 


kisheii, 1923 Lah* 427 ; 73 I. C. 205 ... ... ... ... 282 

Hiranaiid Lalchand i\ Jamts Fiiiluy & Co., 1934 Sind. 176 ; 154 I. C. 02 ... 277 

Hiranand v. Sardar Meliar Singh, 1938 Sind. 38 ; 173 I. C. 930 511, llc3 

Hira Singh p. Jai Singh, I. 1.. R. (1937) All. 880 ; 1937 All. 588 ; 1937 

A.L.J.659 ; 1937 A.W.R. 735 ; 171 I.C. 153 ; 1937 All. L.R. 800 ... 1148 

Flirji Mulji v. Chcong S. S. Co,, (1926) A. C. 497 ; 95 L. J. P. C. 121 ; 134 

L. T. 737 ; 42 T. L. R. 359*. ... ... ... ... 500 

Hirji Banji v. Dawlatram, I. L. R. (1940) Bom. 10 ; 41 Bom. L. R. 1170 ... 439 

Hirschfeld p. London, Brighton, etc. Rly., (1876) 2 Q. B. D. 1 ; 35 L. T. 473 436 

Hirst, Exparte, (1879) 11 Ch. D. 278 ; 27 W. B. 783 ... ... ... 189 

Hitchin v. Cambell, (1772) 95 E. R. 1069 ; 2 Wm. Bl. 827 ; 3 Wils. 304 ... 403 

Hobbs r. Tinling, (1929) 2 K. B. 1 ...» ... ... ... 1264 

Hochster p. De La Tour, (1853) 2 E. & B. 678 ... ... ... 1097 

Hodge p. Matlock Bath U. D. C., (1910) 27 T. L. R. 129 C. A. ; 75 J. P. 65 447 

Hoe Moe r. 1. M. Seedat, 2 Rang, 349 ; 1925 Rang. 22 ; 84 I. C. 956 ... 441 

Hogg v’ Skeen . (1865) 18 C. B. N. S. 426 ... ... ... ... 772 


Holdsworth r. Associated Newspapers, LU., (1937) 3 All E.R. 872. C.A. ... 1046 



Table of Gases 


liV 

Page 

Holloway v. Holland, 1933 Oudh 518 ; 10 O. W. N. 1105 ; 145 1. 0. 1001 ... 979 

Holme p, Brunskill, (1878) 3 Q. B. D. 495 ... ... ... 386 

Holmes v. Cnteshy, (1809) 1 Taunt. 343 ; 127 E. B. 944 ... ... 432,498 

Homeshwar Singh p. Kameshwar, 39 C. W. N. 1130 ; 1935 P. C. 146 ; 157 

I. C. 1 ; 1935 O. W. N. a51 ; 16 P. L. T. 571 ; 69 M. L. J. 335 ; 37 Bom. 

L. R. 800 ; 1935 M. VV. N. 1149 ; 42 M. L. W. 286 ... ... 512 

Honduras Inter-Oceanic By. a.Lefevre and Tucker, (1877) 2 Ex. D. 801... 661 
Honkong and Sanghai Banking Corporation p. Lo Lee Shi, 1928 

P.C. 116;.55M.L. J.627;28M.L. W.8S0;110I.C.127 ... 749 

Hood p. The Anchor Line, (19l8) A. C. 837 ; 119 L. t 684 ; 34 T. L. B. 550 104 

Hoole V Great Western l^ailway Co., (1867) 3 Ch. App. 262 ; 17 L.T. 453 115 

Hoover, Ltd. p. Air-way, Ltd, (1936) 1 All E. R. 466 ^ ... 1276 

Hopley p. Tarvin Parish Council, (1910) 74 209^ ... ... 391 

Hormus Ardcsbar v. Ardeshar, 61 Cal. 571 ; 1935 Cal. 109 ; 154 I. C. 829 ... ^184 

Hornby v. Lacy, (1817) 6 M. S. 166 ; 105 E. R. 1205 •... * ... 121 

Horsfield r. Brown, (1932) 1 K. B. 355 ... ... ... ... i 422 

Hough p. London Express Newspaper, (1940) 3 All E. R. 31, C# A. * ... 1049 

Houldsworth ». City of Glasgow Bank, (1880) 5 A. C. 317 ... ... 1110 

Houstoun ». Sligo (Marquis), (1885) 29 Ch. D. 448 ; 29 Ch. D. 457 C. A. ... 409 

Howard v. Crowther, (1841) 8 M. & W. 601 ; 5 Jur. 914 ; 151 E. R. 1179 ... 183 

Howden v. Yorkshire Miners’ Association, (19C3) 1 K, B. 308 C.A. ... 134,255 
Huddersfield Banking Co. p. Henry Lister, (1896) 2 Ch. 273 ... 966, 1122 

Huggons r. Tweed, (1879) 10 Ch. D. 359 ... ... ... ... 902 

Hughes r. Fairer, (1628-29) Croke Car. 141 ... ... ... 1257 

V. Pump House Hotel Co., (1902) 2 K. B. 485 ; 87 L. T. 359 ... 65 

Hukumchand v, Abraham, 21 Bom. L. R. 783 ; 52 I’ C. 519 ... ... 211 

p. Maharaj Bahadur; 60 1. A. 313 ; .1943 P. 0. 193 ; 37 

C. W. N. 1(21 ; 35 Bom. L. R. 990 ; 12 Pat. 681 ; 1933 A. L. J. 1325 ; 

65 M. L. J. 163 ; 144 L C. 346 ; 1033 M. W. N. 882 ; 58 C. L. J. 56 ... 308 

Humber v. John Griffiths Cycle Co., (1901) 85 L. T. 141 11. L. ... ... 119 

Humphries A Co. v. 'laylor Drug Co , 39 Ch.D. 693 ; .59 L.T. 177 447,472,484,510 

Hunoomanpersaud Panday v. Mt. Babooee 6 M.l.A. 393 ; 18 Suth. W.R. 81 403,492 
Hunt r. G. N. Rail Co., (1891) 2 Q. B. 189 ... ... 754, 1053 

V. Star Newspaper Co., Ltd., (1908) 2 K. B. 309 ; 98 L. T. 629 ... 410 

Hunter p. Belcher, (1864) 2 l)c G. J. & Sm. 194 ... ... ... 032 

2 ,. Johnson, (1884) 13 Q. B. D. 225 ; 51 L. T. 791 ; 32 W. R. 857 ... 422 

p. Young. (1879) 4 Ex.D. 256 ; 48 L.J.Ex. 589 ; 41 L.T. 142 135,137,138 

Hurchurn Dutt r. Hazaree Mull, (1862) 1 Jur. 62 ... ... ... 17 

Hurpurashad p. Sheo Dyal, 3 I. A. 259 ; 26 Suth. W. R. 55 ... ... 480 

Hurst v. Great Western Rly., (Ib65) 19 C. B. (N. G.) 310 ... ... 105 

r. Picture Theatres. Ltd., (1915) 1 K. B. 1 ... ... ... 700,701 

Hussain Bibi, Mt. v. Sayed Nur Hussain, 32 C. W. N. 769 ; 1928 P. 0. 106 ; 

26 A, L. J. 471 ; 30 Bom. L. R. 849 ; 54 M. L. J. 692 ; 29 P. L. R. 392 209 

Hussein khan Sardarkhan v, Gulab Khatun, 35 Bom. 386 ; 13 Bom.L.R. 511 927 
Hussey p. Horne-Payne, (1879) 4 A. C. 3il ; 41 L. T. 1 ; 27 W. R. 585 ... 467 

Hutchinson v. Tathnn, (1873) L. K. 8 C. P. 482 ; 29 L. T. 103 ... ... 91 

Huttman r. Boulnois, (1826) 2 0. & P. 510 ... ... .m 1^00 



Table of Cctses Iv 

Page 

Hyman v, Nye, (1881) 6 Q. B. D. 685 ... ... ... ... 731 

Ibn Hasan v. Brijbhukan Saran, 26 All. 407 ; 1904 A. W, N. 74 ... 876 

Ideal Films, Ltd v. Richards, (1927) 1 K. B. 374 ... ... ...263,265 

Illingworth v. Houldsworth, (1904) A. C. 355 ... ... ...900, 901 

Imam Din v, Nizam Din, 1933 Lah. 267 ... ... ... 301 

Imambhai v, Rahimbhai. 49 Bom. 536 ; 1925^Bom. 373 ; 27 Bom. L. R. 

- 503 ; 87 1. 0. 977 .. ... ^ ... ... ... 998 

Imam-ud'diti v, Liladhar, 14 All. 524; (1892) A. W. N. 104 ... ... 194 


Imperial Bank v. London & St. Katherine Docks Co.^, (1877) 5 Ch. D. 195 630 

Imperial Bank of India v. Bengal National Bank, 58 Cal. 136 ; 1931 Cal. 

22.3, .34 C. W. N. 605 ; 53 C. L. J. 269 ; 131 J. C. 689 ... 841. 844, 902 

r. Ki’iflhnaraurthi, 1933 Mad. 628 ; 144 I. C. 479 ,* 38 M.L.W. 

119; 05M.L.J. 471 .., " ... ... ... ... 749 

c v. U. Rai Gyaw Thu & Co., .50 I. A. 283 ; 1923 P. C. 211 ; 

1923 M. W. N. 009 ; 51 Cal. 86 ; 1 Rang. 637 ; 21 A. L. J. 784 ; 25 
Bbm. L. R. 1279 ; 39 C. L. J. 186 ; 28 C. W. N. 470 ; 45 M.L.J. 505 
33 M. L. T. 39f> ; 76 I. C. 910 ... ... ... 1145, 1146, 1147 

Imperial Loan Co. ». Stone, (1892) 1 Q. B. .599 C. A. ; 06 L. T. 556 ; ... 389 

Imperial Tobacoo Co. t\ A. Bon nan, 46 C. L. J. 455 ; 1928 Cal. 1 ; 106 I.C. 

277 ; on appeal 1929 P. C. 222 ... ... ... 1072,1261 

Imperial Tobacco Co. Ltd. v. Purnell & Co., (1903) 20 R, P. C. 718 ... 510 

Indarpal v. Mewa Lai, 36 All. 264 ; 12 A, L. .T. 374 ; 23 1. C. 429 300, 1135 

Inderchand Bidyadhar, 1921 Pat. 48 ; 2 P. L. T. Ill ; GO I. C. 282 ... 511 

Indergit Nath i;. Pratap, 18 Pat. 378 ; 1939 I’at. 230 ; 182 I. C. 821 ; 1939 

P. W. N. 641 ; 20 P. L. T. 726 ... ... ... ... 1029 

Indian Cotton Co. v, Hari Pooiijoo, I. L. R. (1937) Bom. 763 ; 1937 Bom. 

39 ; 38 Bom. L. R. 1222.; 166 I. C. 974 ... ... 1145, 1146 

India General Navigation & Ry. Co. v. Dekhari Tea Co., 51 I.A. 28 ; 1924 
P. C. 40 ; 28 C. W. N. 302 ; 1924 M. W. N. 158 ; 22 A.L.J. 173 ; 51 
Cal. 304 ; 26 Bom. L. R. 571 ; 83 LO. 1038 ; 19 M.L.W. 227 ... 100,795 

India General Steam Navigation CJo. v. Bhagwan Chandra Pal, 40 Cal. 786 793 

The Eastern Assam (Jo. Ltd., 47 Cal. 

1027 ; 1921 Cal. 315 ; 61 I. C. 14 ; .33 C.L.J. 72 ... ...793, 805 

». Girdharilal, 54 Cal. 430 ; 1927 Cal. 394 ; 31 

O.W.N. 358 ; 103 I. C. 903 ... ... ... ... 99 

Indra Chandra v, Hiralal, 40 C.W.N. 696 .. ... ... 1207 

Indu Bhushan v, Chowdhury Moazam, 33 C.W.N. 106 ;1 929 Cal. 272 ; 

49 C.L.J. 252 ; 117 LC. 838 ... ... ... ... 1041 

Indubala Dassi v. Lakshmi Narain, 38 C.W.N. 1146 ; 1935 Cal. 102 ; 60 

C.LJ. 91 ; 155 I.C. 1109 ... ... ... ... 524 

Indur Chunder Doogur v. Luchmee Bibee, 15 Suth. W.R. 501 766, 776 

Indur Churider V. Radhakishore, 19 I.A. 00 ; 19 Cal. 507 ... ... 544 

Ingram v. Lawson, (1838) 5 Bing. N.C. 66 ; 7 Dowl. 125 ; 132 E.R. 1029 ; 

(1840) 6 Bing. N.C. 212 ; 9 C. & P. 333 ; 133 E.R. 84 ; 3 Jur. 73 ... 430. 1048 

International Continental etc. v. Mehta & Co., 54 Cal. 1057; 1927 Cal 758 35 

International Continental Caoutchoue r. Mehta & Co., 31 C.W.N. 1030 ; 

1927 Cal. 780 ; 105 I.C. 568 


535 



Ivi 


Table of Caees 


Page 

Iqbal Bahadur v. Dooiga Prasad, 1933 Oudh 434 ; 1933 O.W.N. 661 ; 156 


I.C. 17 ... ... ... ... ... ... 1213 

Irrawaddy Flotilla Co. v. Bugwandass, 18 LA. 121 ; 18 Oal. 620 ; 100, 796, 797 

Irving V. Greenwood, (1824) 1 0. & P. 330 N.P. ... ... ... 1093 

V. Veitch, (1837) 3 M: & W. 90 ; 7 LJ.Ex. 25 ; 150 E.R. 1069 ... 380 

Isaacs V. Royal Insce. Co., (1870) L'.R- 5 E)xch. 296 ... ... ... 1011 

Ishwarappa V. Dhanji, 56 Bora. 23 ; 1932 Bora. Ill ; 34 Bom. L.R. 44 ...' 319 

Ishwari Prasad v. Dulhin, 1927 Pat. 422 ; 8 P.L.T. 456 ; 101 I.O. 220 ... 296 

Isis, The. (1881) 8 P.D. 227 ; 5? L.J P. 14 ; 49 L.T..444 ; .32 W.R. 171 ... 481 

Ismabai, Mt. v. Umar Md. 8idik, 1930 Sind. 11 ; 126 T.C. 60 ... ... 1066 

Ismail Abdul Latif v. Haji Ibrahim Jan Mahomed, 59 Bom. 397 ; 1933 

Bom. 178 ; 37 Bom. L.R. .57 ; 157 I.O. 1067 ... • 644 

Ismail AriflFe. S. J. Leslie, 24 Oal. 399 ; 1 C.V.N. 183 ... ^ ... 317 

Ismail Bibi r. Moideen Abdul Kadir, 1929 Mad. 273 ; 113 LC. 299 ... i 525 

Ismailji Haji Halimbhai v. Ismail Abdul, 45 Bom. 1228 ; lb21 Bom. 460 ; 

23 Bom. L.R. 543 ; 63 I.O. 959 ... ... ^04. 323 

Ismial Hasan v. Mahdi Hasan, 46 All. 897 ; 1924 All. 881 ; 80 1 0. 63 ... 1142 

Isri Dut V. Mt. Tlunsbuti, 10 I.A. 150 ; 10 Oal. 324 ; 13 C.L.R. 418 ... 639 

Issardas v. Assudomal, 1940 Sind 90 ; I.L.R. 1910 Kar. 230 ... 1075, 1077 

1 >. Chandip, 6 I.O. 267 ... ... ... ... 647 

Iswarappa v. Dhanji, 56 Bom. 23 ; 1932 Boin. Ill ; 137 I.O. 702 ... 617 

Iltappan v. Manavikrama, 21 Mad. 153 ,* 8 M.L.J. 92 ... ... 464 

J. C. Galstaun v. Kumar Pramotha, 33 O.W.N. 883 ; 1929 Cal. 470 ... 967 

J. D. Haywood r. F. M. Huggins, 1937 Sind 118 ; 169 I.O. 92 ... ... 855 

sT. N. Duggan ». K. N. Taylarkhaii, 1938 Bom. 77 ; 173 I.O. 714 ... 1251 

Jabbar Ali v. Monmohaii, 55 Cal. 1216 ; 1929 Oal. 110 ; 114 I.O. 485 ...241, 242 

Jackson v. North Eastern Ry. Oo., 5 Oh. D. 814 ; 46 'L.J.Ch. 723 ... 188 

V, Rotax Motor & Cycle Co., (1910) 2 K.B»937 ... ... 416 

Jacolesi^. Schmattz,(l830)62LT. 121 ... ..* ... ... 492 

Jadab Chandra 9. Bhairab Chandra, 31 Oal. 297 ... ... ... 780 

Jadooie, Mt. v, Mt. Kisuii Kuer, 1928 Pat. 103 ; 105 I.O. 39 ... ... 1057 

Jadu Lai Sahii r. Janki Koer, 35 Cal. 576 affd. in 39 Cal. 915 39 I.A. 101 ; 

16 O.W.N. 553 ; 9 A.L J. 525 ; 14 Bom. L R. 436 ; 23 M.L.J. 28 ... 431 

Jadu Nath Poddar v, Rup Lai, 33 Oal. 967 ... ... 399 

Jadub Ram Deb v. Ram Ijoehun Muduck, (1866) 5 Buth. W.R. 56 17 

Jadunandaii v. Mt. Maho, 1939 Pat. 428 ; 185 T.C. 284 ... ... 1029 

Jadunandan Singh v. Shankar Sahu, 1933 Pat. 310 ; 162 I.C. 992 ... 369 

Jadunatli r. Bisheshar, 1933 Oudh 17 ; 178 1.0. 950 ; 1938 O.L.R. 527 ... 480 


r. Murari Mohan, 35 O.W.N. 296 ; 1931 Cal. 594 ; 134 I.O. 307 ... 54 

V. Parameswar, 1940 P.C. 11 ; 185 1.0. 234 ; (1940) 1 M.L.J. 97 ; 

44 O.W.N. 233 ; 42 Bom. L.R. ^31; 67 I.A. 11 ; I.L.R. (1940) 1 Cal. 


255 ; I.L.R. 1940 Kar. 33 ; 1940 O.L.R. 26 ; 1940 O.W.N. 96 ... 1169 

Jaflfar v. Mohomed, 1937 Bom. 217 ; 39 Bom.L.R. 277 ; 169 LC. 232 ... 622 

Jafferali v. Standard Bank of S. Africa, 47 C.L.J. 292 ; 107 I.O. 453 ; 1928 

P.C. 135 ; 30 R.L.B. 762 ... ... ... ...232,237 

Jagabandhu r. Haris, 36 C.L.J. 92 ; 1922 Oal. 459 ; 69 I.O. 753... ... 68, 69 

Jagabandhu Saha r. Radha Krishna Pal, 36 Cal. 920 ; 4 I.C. 411 ^ ... 409 


4 



Table of Gases 


Ivii 


Page 

Jagadamba Chaodhrani v* Dakhina Mohun, 13 Cal. 306 ... ... 909 

Jagadeshchandra v. Talyab Sardar, 61 Cal. 377 ; 1934 Cal. 644 ; 151 1.C. 464 463 

Jagadindra p. Hemanta Kumari, 31 l.A. 203 ; 32 Cal. 129 ; 6 Bom. L.U. 

765 ; 1 A.LJ. 585 ; 8 C.W.N. 809 ; 8 Sar. 698... ... ...151, 162 

Jagan Mohan r. Brojeudra. 53 Cal. 197 ; 1925 Cal. 1056 ; 29 C.W.N. 1000 ; 

42 C.L.J. 232 ; 90 I.C. 211 ... ... ... ... 1029 

Jagannadha v. Lakshmana, 1925 Mad. 132 ; 47 M.L.J. 475 ... 393, 764, 1208 

Jagannadham v. Official Assignee, 1931 Mad. 124 ; 32 M.L.W. 666 ; 1930 

M.W.N, 865; 129I.C.814; 60M.LJ. 309 ... ... ... 1136 

Jagan nadharaju v. Rajah of Vizianagaram, 1937 Mad. 310 ; (1937) 1 

M.L. J. 216 ; 168 I.C. 337 ; I .L.R. 1937 Mad. 510 ... ... 1288 

Jagannath v, InderpaT, 1935 All. 236 ; 153 I.C. 172 ; 1935 A.L..T. 108 1201, 1202 

p. Muniiolal. 12 Luck. 478 , 1937 Oudh 10 ; 165 I.C. 247 ... 1091 

, i;. Rafat Ali. 1934 All. 827 ; 1934 A.L.J. 1173 ; 153 I.C. 1075 ... 435 

p. Shivnarayan, 1940 Bom. 247; 42 Bom. L.R. 451 ... ... 971 

Prasad, In re, 1938 All. 193 ; 174 I.C. 886 ; I.L.R. 1938 All. 301 862 

Jagarnath p. Chunnidjal, 1940 All. 416 ; 1940 A.L..T. 511 ... ... 1141 

Jagat Jit Singh p. Manodat, 1936 Oudh 384 ; 64 I.C. 431 ... .., 781 

Jagat Mohan p. Kali Pado, 1 Pat. 371 ; 1922 Pat. 104 ; 66 I.C. 861 ... 435 

Jagat Narain p. Mathura, 50 All. 969 ; 116 I.C. 484 ; 1928 All. 454 ... 492 

Jagat Ram v, Misar Kharaiti Ram, 1937 Lah. 392 ; 171 I.C. 764 ... 368 

Jagat Tarini v. Naba Gopal, 34 Cal, 305 ; 5 C.L.J. 270 ... ... 242 

Jagdamba p. Anadi, 17 Pat. 460 1938 Pat. 337; 176 I.C. 273 ... 1112,1113 

Jagdco Singh p. Ram Baran, 6 Pat. 245 ; 1927 Pat. 7 ... ... 160 

Jagdish p. Mt. Ramsakal Kuer, 8 Pat. 478 ; 1929 Pat. 97 ; 114 I.C. 465 ... 181 

Jagdish Narain p. Hazari Lai, 1932 All. 467 ; 140 I.C. .535 ... 498, 528, 564 

Jaggeswar p. Bhuban, 33 Cal. 425 ; 3 O.L..T. 205 ... ... ... 1134 

Jaggo Bai p. Harihar Prasad, 1940 A11.41 ; I.L.R. 1940 All. 52 ; 187 I.C. 501 1270 

Jagmohan p. Mendhai Dubo, 1932 All. 164 ; 135 I.C. 241 ; .54 All. 375 ... 1204 

p. Sampatlal Mulchand, 1932 Nag. 27 ; 27 N.L.R. 324 ; 135 I.C. 401 73 

p. Giris Babu, 42 All. 515 ; 58 I.C. ,557 ; 18 A.L.J. 611 ... 183 

Jagon Ram p. Mahadeo Prosad, 36 Cal. 768 ; 13 C.W.N. 643 ; 1 I.C. 724 ... 1118 

Jahan Singh p. Uardat Singh, 57 All. 357 ; 1935 All. 247 ; 152 I.C. 487 ... 1026 

Jai Dayal p. Narain Das. 1932 Lah, 127 ; 32 P.L.R. 854 ; 136 I.C. 270 ... 1171 

Jai Nandan p. Umrao Koeri, 1929 All. 305 ; 119 I.C. 568 ... ... 406 

Jai Narain p. Bcchoo Lai. I.L.R. (1938) All. 614 ; A.I.R. 1938 All. 369 ; 

1938 A.L.J. 521 ; 1938 A.W.R. 343 ; 176 I.C. 369 ... 1112, 1113 

p. Jafar Beg, 48 All. 353 ; 1926 All. 324 ; 92 I.C. 1017 ... 384 

Jainarayan p. Sonaji, I.L.R. (1938) Nag. 136 ; 1938 Nag. 24 ; 174 I.O. 621... 1026 

Jai Pershad p. Chartered Bank of India, 1929 Lah. 536 ; 120 I.C. 284 ... 480 

Jairam p. Nowroji, 46 Bom. 887 ; 1922 Bom. 449 (2) ; 65 I.C. 212 ... 1034 

Jaisram p. G.I.P. Ry., 1929 Pat. 109 ; 8 Pat. .545 ; 115 I.C. 893 ... 806 

Jaldu Venkatasubba Rao p. The Asiatic Steam Navigation Co, of Calcutta, 

39 Mad. 1 ; 29 M.L.J. 342 ; 2 L.W. 805 ; 18 M.L.T. 236 ; 30 I.O. 840 ... 794 

Jaleshwari Protap Narain p. Pateshwari, 1938 All. 345 ; 175 I.C. 594 ... 480 

Jalim Singh p. Choonee Lai, 15 C.W.N. 882 ; 11 I.O. 540 ... 358, 380. 628 

James p. Jackson, (1910) 2 Ch. 92 ; 79 L.J. Ch. 418 ; 102 L.T. 804 ... 442 

ll 



ToMe of Oases 


Iviii 

Page 

James v. Smith. (1891) 1 Ch. 381 ; C3 L.T. 524 ; 65 L.T. 514 C.A. ... 449 

James Eggay Taylor v. United African Co., 1937 P.C. 10 ; 166 1.C. 759 ... 488 

Jamesoti & Co. v. Brick & Stone Co. (1878) 4 Q.B.D. 208 ; 27 W.R. 672 ... 180 

Jamna Dei v. Lala Ram, 39 All. 74 ; 37 I.O. 4 ; 4 A.L. J. 1025 ... 1153 

Jamnadas v, Chetandas, 1928 Bom. 487 ; 30 Bom. L.R. 1317 ; 112 I.O. 610 512 

V. Damodardas, 1927 Bom. 424 ; 103 I.O. 225 ; 29 Bom. L.R. 

418 ... ... " ... ... ... ... 69, .257 

iTamslied v. Kiinjilal, 1938 Nag. 530 ; 1938 N.L.J. 392 ... ... 470 

Jamshed Khodaram Irani v, Burjorji Dliunjibhai, 43 I.A. 26 ; 1915 T.C. 

83 ; 40 Bom. 269 ; 18 Bom. L.R. 163 ; 20 C.W.N. 744 ; 30 M.L.J. 186 ; 

32 I.C, 246 ; 14 A.L.J, 225 ; 23 O.L.J. 358 ; 19 M.L.T. 184 . ... 1249 

Jamshedice v. Sorabji, 44 O.W.N. 653 (P.C.) ... , ... ^ 127, 941 

Jan Maliomad v. Ghulam Rasul Khan, 19*36 Sind. 37 ; 89 I.C. 104 ... 608 

Jan Mahomed v. Mashar Bibi, 34 Cal. 352 ; 11 C.\V.N. 458 ; 5 C.L.J. 400 ... ^ 320 

Janaki Kunwar v. Ajit Singh, 15 I.C. 58 P.C. ... ^ ...* ... 770 

Janaki Nath v. Dhokar Mall, 1935 Pat. 376 ; 156 I.C. 200 ; 16 P.L.T. 897 970 

r. Pramatha Nath. 1940 P.C. 38 ; 44 C.W.N. 2Q1 ; *186 I.C. 1 ; 

(1940) 1 M.L.J. 446 ; 67 I.A. 82 ; I.L.R. (1940) 1 Cal. 291 ; J.L.R. 1940 
Kar. 82 ; 51 M.L.W. 116 ; 21 P.L.T. 69 ; 1940 O.L.R. 104 ... ... 1148 

Janardan Parida Prandhaii Das, 1910 Pat. 245 ... ... ... 385 

Jangi Singh v. Chandar Mol. 30 All. 388 ; 5 A.L.J. 670 ; 1908 A.VV.N. 161... 1136 

Jaiika, Mt. r. Shiam, 1924 Oudh 307 ; 80 I.C. 483 ; ’ll C.L J. 14 ... 1169 

Jauki Ammal v, Narayan.asami Aiyer, 43 I.A. 207 ; 1916 P.C. 117 ; 

39 Mad. 634; 14 A.L.J. 997 ; 18 Bom. L.R. 856 ; 21 C.L.,!. 309 ; 20 
C.W.N. 1323 31 M.L.J. 225 ; 37 I.C. 161 ,* 20 M.L.T. 168 ... 689 

Janki Das v. Kalu Ram, 1936 Pat. 250 ; 162 I.C. 486 ; 17 1\L.T. 253 ... 376 

Janki Nath v. Dhokar Mull, 1935 Pat. 376 ; 156 I.C^200 ; 16 P.L.T. 897 ... 212 

Janki Saran v, Md. Ismail, 1932 Pat. 273 ; 139 I.C. 525 ... ... 1136 

Janoo Hassan v. Batchu, 1924 Mad. 158 ; 45 M.L..f./171 ; 76 I.C. 752 ... 331 

" V. Maharaad Ohuthu, 47 M.ad. 877 ; 1925 Mad. 155 ; 47 

M.L.J. 356 ; 82 I.C. 425 ... ... ... ... 962 

Janson r. Driefontein Consolidated Mines Ltd., (1902) A.C. 481 ... 331 

Jarrot v, Ackerlcy, (1915) 85 L.J. Ch. 135 ; 113 LT. 371 ... ... 260 

Jarvis v. Moy, Davies & Co., (1936) 1 K.B. 399 ... ... ... 272 

Jatindra v. Rebati, 59 Cal. 961 ; 138 I.C. 4 ; 1932 Cal. 275 ; on appeal 61 
r.A. 171 ; 61 Cal. 470 ; 1934 P.C. 96 ; 148 I.C. 482 ; 38 C.W.N. 517 ; 

66 M.L.J. 506 ; 36 Bora. L.R. 544 ; 11 O.W.N. 463 ... ... 112 

Jawahar Lai v, Mathura Prasad, 57 All. 108 ; 1934 All. 661 ; 151 I.C. 585 780,782 
Jawahra v. Akbar Husain, 7 All. 178 ; 1884 A.W.N. 324 ... ... 56 

Jawanmal v. Akaji, 1940 Nag. 214 ; 1940 N.L.J. 217 ... ... 1204 

Jay Chandra v. Satish Chandra, 34 C.W.N. 761 ; 1930 Cal. 762 ; 129 I.C. 

419 ; 58 Cal. 170 ; 52 C.L.J, 16 • ... ... ... ... 945 

Jayammal v. ThcM. & S. M. By. Co , 46 Mad. 929 ; 1924 Mad. 312 ; 45 

M.L J. 545 ; 18 M.L.W. 933 ; 1923 M.W.N. 878 ; 76 I.C. 992 ... 104 

Jayanti p. Alametu, 27 Mad. 45 ; 12 M.L.J. 270 ... ... ... 1064 

Jean Mackenzie v. Royal Bank of Canada, 1934 P.C. 210 ; 1934 A.L.J. 76!J ; 

151 I.O. 981 ; 40 M.L.W. 400 ; 4 A.W.R. 326 ... 


976 



Table of Gases 


lix 


Page 


.Tceva Ammal v. Banganatha, (1039) 2 M.L.J. 294 ; 1939 Mad. 788 ... 1066 

Jefferson v. Paskell, (1916) 1 K.B. 57 ; 85 LJ.K. B, 398 ... ... 39i 

Jeka Dula v, Bai .Tivi, 39 Born. L.R. 1072 ; 1938 Bom. 37 ; 174 I.G. 24 ... 003 

Jenkins e?. Jackson, (1888) 40 Gh. D. 71 ... ... ... ... i04i 

Jenkyns v. Brown, (1849) 14 Q.B. 400 ; 117 E.R. 103 ... ... 680 

Jennings Rundall, (1799) 8T.R. OS') ... ^ ... ... ... 1120 

— . V. Stephens, (1936) 1 All E.R. 409 ... ... ... 889 

Jessaram Bhagwandas v. Ratanchand, 1925 Sind. 173 ; 78 I.C. 846 527, 019 

Jesse «>. Bennett, 6 Dc G.M. & (1^ 609 ,* 26 L.J. Ch. C‘^ ... ... 139 

.Tethalal v, Gangaram, 29 10. 30 ; 8 S.L.R. 325 ... ... ... 190 

V. Ealbhai, 28 Bom. 208 ; 0 Bom. E.R 80 ... ... ... 1281 

Jewaii Ram v, E. T. By. Co., 51 Cal. 861 ; 1925 Cal. 108 ; 84 I. C. 102 ... 818 

Jhamandas Tirathdas, 1933 FJind. ^04... ... ... ... 1222 

Jhandoo Mai u. I^ul Cliaiid, 5 liali. 497; 1925 Lah. 217 ; 85 I.C. 118 1097,1233 

Jharl Singh v. Pirthi Nath, 2 Pat. L. J. 69 ; 1 P. L. W. 85 ; 38 I.C. 191... 529 

Jitendm, Nath v. Gnanada Eanta, 1030 Cal. 277 ... ... 437, 441, 442 

Jitmull V. Ram Gopsfl. 50 Cal. 12 ; 1923 Cal. 419 ; 74 I. 0. 273 ... 92 

Jivappa V. Jeergi, 40 Bom. 551 ; 18 Bom. L. R. 486 ,* 30 I. C. 303 ... 336 

Jivraj V. Babaji, 29 Bom. 68 ; 6 Bom. L R. 639 ... ... ... 297 

Jivraj Lakliamal v. Dinanath <& (2o., 1926 Sind 4 ; 93 I. C. 214 ... 54 

Jiwan Dass v. Peoples Bank of Northern India Ltd., 1937 Lah. 920 ... 119 

Jiwan Singh v. Kuar Reoti, 1930 All. 427 ; 123 I. C. 759 ... ... 490 

Jodhi Rai Basdeo, 33 All, 735 ; 8 A. L. J. 817 ; 11 I. 0. 47 ... 152 

Jogeniaya Thackomoni, 24 Cal. 473 ... ... ... ... 1029 

Jogendra v. Birendra, 39 C.W.N. 394 ; 1935 Cal. 454 ; 150 I.C. 924 ... 1196 

r. New Bengal Bank T.td., 1030 Cal. 63 ; 180 I.C. 060 ... 737,738 

V. Sachindra, 40 C.W.N, 399 ... ... ... ... 1204 

Rajendra Nath, 26 C.W.N. 890 ; 1922 Cal. .54 ; 68 I.G. 200 ... 461 

Jogesh Chandra v, Emdad IMenh. 59 I. A. 29 ; 1932 P.C. 28; 36 C.W.N. 221 ; 

34 Bom.LR. 481 ; 62 M.L..T. 336 ; 136 I.C. .398 ; 59 Cal. 1012 ... 1042 

V. Mohim Chandra, 18 C.W.N. 1078 ; 20 I.C. 30 ... 895 

Jogeshwar Roy v, Raj Naraiii, 31 Cal. 195 ; 8 C.W.N. 168 ... ... 359 

.John Boisogoraoff v. Manmatha, 58 Cal. 561 ; 1931 Cal. 76 ; 52 C.L.J. 

357 ; 129 I.C. 860 ... ... ... ... ... 69 

John Minas Apear v. liouis Caird Malchus, I.L.R. (1939) 1 Cal 389 ; 

1939 Cal. 473 ; 43 C.W.N. 347 ; 184 I.C. 321 ... ... ... 489,886 

John Smidt Reddaway & Co., 32 Cal. 401 ; 9 C.W.N. 281 ... ... 1185 

Johnson v. Emerson, (1871) L.R. 0 Ex. 329 ... ... ... 498 

V. Stephens Si Carter Ltd., (1923) 2. K.B. 857 ... ... 57 

Johnson D. Po Min ». XT Ogh, 10 Rang. 342 ; 1932 Rang. 132 ... 178 

.Tohnston v. Sumner, (1858) 3 H. & N. 261 , ... ... 989 

.Tohnstonc v. Gopjil Singh, 12 Lah. 540 ; 1931 Lah. 419 ; 133 I.C. 028 ... 404 

V. Pedlar, (1921) 2 A.C. 262 ; 90 L.J.P.C. 181 ; 125 L.T. 809 ... 416 

.Tohuran Bibi v. Soleman 58 C.L.J. 251 ; 1934 Cal. 21 0 ; 149 I.C. 1150 ... 928 

Jolly V, Brown, (1914) 2 K.B. 109 ; 83 L J.K.B. 338 ; 109 L.T. 532 ... 393 

Jones V. Boyce, (1810) 1 Stark. 493 ... ... — ^004 

V. Foley, (1891) 1 (^.B. 730 ; 60 L.J.Q.B. 464 ; 64 L.T. 538 ... 428 



lx 


Tcible of Oases 


Page 

Jones V. G. W. Ey. Co., (1931) 47 T.L.E. 39 ; 144 L.T. 194 ... ... 478 

V. Jones (1916) 1 K.B. 351, on appeal, (1916) 2 A.0. 481 ... 1051, 1256 

». Lane, (1839) 3 Y. & C. Ex. 281 ; 160 E.E. 708 ... ... 769 

V. Littledale, (1837) 6 A. & E. 486 ; 1 N. & P. 677 ; 6 L.J.K.B. 169 ... 91 

Jordan, Be, Hayward v. Hamilton, (1904) 1 Ch. 260 ... ... 254 

Joseph r. Eamamma, 1923 Mad. 9/, 45 Mad. 982 ; 43 M.L.J. 441 ; 68 I.O. 

931 ; 31 M.L.T. 416 ; 16 M.L.W. 689 ; 1922 M.W.N. 637 ... 670 

Joseph Mayr v. Fhani Bhusan I.L.R. (1938) 2 Cal. 68 ; 1939 Cal. 210 ... 1240 

Joseph Nicholas v. Sivarama. 1922 Mad. 206 ; 45^Mad. 527 ; 66 I.C. 760 ... 708 

Jotindia v, Probodh, 59 Cal. 260 ; 1932 Cal. 249 ; 35 C.W.N. 963 ... 1057 

V. Sarfaraj Mia, 14 C.W.N. 653 ; 6 I.C. 214 ... «... 243 

Jowand Singh v, Tirath Ram, 1939 Lah. 193 ; 183 I.C. 740 . ... , ... 976 

Joy Gobind v. Monmatha, 33 Cal. 580 ... '' ^ ... ... ... 84 

Joy Lall & Co, v. Monmotha, 20 C.W.N. 365 ; 35 I.C. 3 ... * 76,^91, 92 

Joynath v. Hari Mohan, (1921) 59 I.C. 469 ... • ...* ... 153 

Joypal Roy r. Mukoond Roy, 17 Suth. W.R. 280 ... ... ^ 700 

Jugal Kishore v. G. I. P. Railway, 45 All. 43 ; 1923 All. 22 (2y ; 68 I.C. 981 794 

v» Lakshmandas, 23 Bom. 659 ; 1 Bom.L.R. 118... ... 168 

Juggeewundas v. Ramdas, (1841) 2 M I.A. 487 ; 6 W.R.P.C. 10 ; ... 232 

Juggornath r. E. A. Smith, 34 Cal. 173 ... ... ... ... 1227 

Juggi Lai V. Swadeshi Mills Co., 51 All. 182 ; 1929 P.C. 11 ; 56 M.L.J. 282; 

33 C.W.N. 242 ; 56 I.A. 1 ; 31 Bom.L.R. 285 ; 114 I.C. 30 ... 1184 

Juggomohun Ghose v. Manickchund, 7 M.I.A. 263 ... ... 480 

Juggunnath Pershad v. C. S. Hogg, 12 Suth.W.R. 117 ... ... 242 

Jugjivandas a. King Hamilton & Co., 55 Bom. 677 ; 1931 Bom. 337 ; 33 

Bom.L.R. 709 ; 134 I.C. 545 .. ... ... ... 976 

Jumna Dass v. Harcharan Dass, 38 Cal. 405 ; 16 C.W.N. 4 ; 11 I.C. 416... 318 

Jupitor General Insce v, Abdul Aziz, 1 Rang. 231 ; 1924 Rang. 2 ... 269,288 

D. Ardeshir Bomanji, 1937 P.'C. 223 ; 168 I.C. 884 ; 

(1937) 2 M.LJ. 139 ; 41 C.W.N. 1221 ; 1937 P.W.N. 784 ; ... 1099 

Juvansingji Motisingji v. Dola Chhala, 1925 Bom. 390 ; 91 I.C. 272 ... 38 

Jwala Prasad v. ShamaCharan, 42 All. 55 ; 52 I.C. 235 (2) ... ... 1203 

Jyoti Prasad v. Patmohana Collieries Ltd., 58 Cal. 913 ; 1931 Cal. 569 ; 

35 C.W.N. 299 ; 133 I.C. 566 ... ... ... ... 118 

Jyoti Prasad Singh v, Samuel Henry Seddon, 1940 Pat. 516 ; 19 Pat. 433... 1030 

Jyoti Prasad Singh Deo Bahadur 2 ;. Chota Nagpur Banking Association, 

8 Pat. 413 ; 1929 Pat. 193 ; 115 I.C. 558 ... ... ... 751 

Jyoti Prakash v. Mukti Prakash, 51 Cal. 150 ; 1924 Cal. 485 ; 81 I.C. 734 305 

V. Jhowmull, 36 Cal. 134 ; 13 C.W.N. 87 ; 1 I.C. 784 ... 718 

K. Bannerjee v» Mawzar Ali, (1929) A. L. J. 496 ... ... ... 540 

K. C. De V, Hira Bewa, I. L. R. (19^7) 1 Cal. 491 ; 41 C. W. N. 88 ; 1937 

Cal. 51 ; 167 LC. 461... ... ... ... ...450,458 

K. C. Dhar v. Ahmad Bux, 60 Cal. 879 ; 1933 Cal. 735 ; 37 C. W. N. 559 ... 

100, 795, 796, 800, 802 

E. M. P. R. N. M. Firm v. Somasundaram. 48 Mad. 275 ; 1925 Mad. 161 ; 

47 M. L. J. 844 ; 20 M. L. W. 981 ; 85 I. C. 299 ... ... 1222 

K. Vn R* Ohettyar (Firm) v. Mahoo, 1934 Rang. 280 ; 152 I. C. 410 224 



Table of Gases 


Page 

Kabidanund Thakur v, Pirthi Chand, 14 C. L. ,T. 346 ; 16 C.W.N. 704 ... 512 
Kabil Gazi v. Madari Bibi, 57 C. L. J. 106 ; 1933 Cal. 630 ; 145 I.C. 828 1081 

Kadappa v. Thirupathi, 1925 Mad. 444 ; 21 M. L. W. 210 ; 86 I.C. 576 ... 763 

Kafiladdin v. Samiraddin, ,34 C. W. N. 698 ; 1931 Cal. 67 ; 129 I. 0. 869 1272 

Kahn 1 ?. Aircraft Corporation Ltd., (1937) 1 All E. R. 757 ... ...672,676 

Kahn and Kahn v, Prcmsukh, 1931 Lah. 260 ; 134 I. C. 1110 ... ... 531 

Kailash v, Padmakishorc, 4.5 Cal. 285 ; 21 C. W. N. 847 ; 41 I. C. 959 ... 480 

Kailash Chandra v. Hiirish, 5 C. W. N. 158 ... ... ... 395 

Kakayan v. Lee Like, 1937 Rang. 133 ; 169 I. C. 258 ... ... 915 

Kala Chand v. .Tagannath, 54 1. A. 190 ; 1927 P. C.' 108 ; 52 M. L. ,7. 734 ; 

29 Rom. L. R. 882 ; 31 C.W.N. 741 ; 54 Cal. 595 ... 181, 190, 192, 1007 

Kala Bingh v. Gehna Singh, 14 Lah. 106 ; 1932 T^ah. 531 ; 138 I. C. 646 ... 304 

Kalandan v. Kattyali. 1940 Mad. 85 , (1939) 2 M. L. J. 760 ... ... 1209 

Kalawati Debi Dharam Prakash, 60 I. A. 90; 1933 P. C. 71; 1933 

A. L. J, 269' ; 35 Bom. L. R. 487, U M. L. ,7. 427 ; 37 C. W. N. 485 ; 

.55 All. 78 ; 57 C. L. J. 237 ; 1933 M. W. N. 276 ; 142 I.C. 1 ... 905 

Kali Charan ». Bibh-ati Bhusan, 60 Cal. 191 ; 1933 Cal. 85 ... ... 338 

V. Hirdai Narain, 1935 Pat. 24 ; 154 I. C. 948 ... 1116, 1117 

V. Sukhada, 20 C. W. N. 58 ; 22 C. L. J. 272 ; 30 I. C. 824 ... 137 

Kali Kanta t?. Gouri Prosad, 17 Cal. 906... ... ... ... 195 

Kali Kumari v* Mono Mohiiii, 63 Cal. 445 ; 1935 Cal. 748 ... ... 398 

Kali Pada Mukherji, In the matter of, 34 C. W. N. 870 ; 1930 Cal. 686 ; 

58 Cal. 281 ... ... ... ... ... ... 998 

Kalianarainayyar v, Mustak Shah, 19 Mad. 395 ... ... ...170, 171 

Kaliaperumal v. Ramchandra 1927 Mad. 693 ; 53 M. Tj. J. 142 ; 102 I. C. 

444 ; 1927 M. W. N. 245 ; 26 M. L. W. 171 ... ... .,189, 193 

Kalika v, Ajudhia. 51 All. 780 ; 1929 All. 421 ; 1929 A. L. J. 448 ... 1138 

Kalimata v. Nagendra, 44 C. L. J. 522 ; 1927 Cal. 244 ... 153, 154, 158 

Kalimuddin v, Sahibuddin, 47 Cal. 300 ; 24 C. W. N. 4 ; 54 I. C. 705 ; 

30C. L. J. 455 ... ... ... ... ... 1220 

Kaliyammal v, Kolandavela, 38 I.C. 188... ... ... ... 1250 

Kaliyugam Chetty ». Chokalinga, 7 Mad. 105 ... ... ... 335 

Kalka Bakhsh Singh v. Ram Charan, 40 All. 630 ; 16 A. L. J. 633 ; ... 306 

Kalian Khan v. Mardan Khan, 28 All. 155 ,* 1905 A. W. N. 225 ... 1142 

Kalooram Agarwalla v, Jonistha, 63 Cal. 435 ; 1936 Cal. 399 ; 40 C. W. N. 

161 ; 63 C. L. J. 199 ; 163 I. C. 167 ... ... .. 292, 705 

Kaltenbech v. Mackenzie, (1878) 3 C. P. 467 ... ... ... 1015 

Kalu Ram v. Babu Lai, 1932 All. 485 ; 1932 A. L. J. 684 ; 54 All. 812 ... 770 

V, Chimniram, 1934 Bom. 86 ; 36 Bom. L. R. 68 ; 150 I. C. 467 656 

Kalyanadappa v, Chanbasappa, 51 1. A. 220 ; 1924 P. C. 137 ; 46 M. L. .1. 

598 ; 28 C. W. N. 666 ; 22 A. L. J. 508 ; 26 Bom. L. R. 509 ; 1924 


M. W. N. 414 ; 20 M. L. W. 109 ; 43 Bom. 411 ; 34 M. L. T. Ill ... 909 

Kalyani Dassi v. Ganesh Chandra Sreemany, 59 Cal. 448 ; 1932 Cal. 2.59 357 

Kam Kirat Kamkar r. Biseswar 11 Pat. 693 ; 1933 Pat. 35 ; 141 I.C. 1.38... 494 

Kamar-un-nissa t’. Husaini Bibi, 3 All. 266 ... ••• 928 

Kamini v. Satya Niranjan, 23 C. W. N. 824 ; 53 L C. 587 ... ••• 1142 

]£amini Kumar r, Rcbati, 33 C. L, J, 336 ; 1921 Cal. 346 ; 60 I. C. 756 ... 1095 



Ixii 


Table of Gases 


Page 

Kamla Prashad v. Bamdeo, 1935 Pat. 148 ; 155 LC. 22 ... ... 1142 

Kamlapati Devi v, Jagcshwar, 18 Pat. 342 ; 3939 Pat. 375 ; 183 I.C. 400 1147,1148 

Kamta Prasad v, Sbeo Gopal, 2(3 All. 342 ; 1904 A.W.N. 41 ... ... 201 

Kanawha, The, (1913) 1C8 L.T. 433 ; 12 Asp. M.O. 317 ... ... 461 

Kanahai Missir v. Sukananan, 14 Eaiig. 594 ; 1937 Rang. 72 ... 974,977 

Kanchan Kainala, 21 O.L.J. 441 ... ... ... 407 

Kandaswami v, Arunachalani, 1932 Mad. 656 ; 1032 M.W.N. 979 ... (U6 

V. Kanniah, 1924 Mad. 692 ; 46 M.L.J. 366 ,* 78 I.O. 573 1090,1091 

Kandasami Naiken v. Irusappa, 41 Mad. 102 ; 33 M.L..T. 309 ; 40 I.O. 064... 307 

Kandaswamy v. Avayambal, 34 Mad. 167 ; 7 I.O. 399 ; 20 M.L.J. 989 ... 1124 

Kandoth Mammi v, N. Abdu Kalandan, 8 Mad. I I.O.R. 14 ... 335 

Kandiinni Nair v, Ittinnii Raman, 53 Mad. .540 ; 1930 Mad. 51^7 ; 58 M.L.J. 

497 ; 1930 M.W.N. 291 ; 31 M.L.W. 826 ,»127 I.O. 128 ... * ... 1170 

Kanhai v. Ainrit, 47 All. 552 ; 1925 All. 499 ; 23 A fj.J. 424 ... • ... , 781 

Kanhai Lai v. Bhorcy Lai, 1939 All. 055 ; 186 I.C. 104 . ... * ... 1103 

Kanhaiya Lai v. Baldco, 1925 Pat. 703 ; 8.5 I.O. 538 ... ^ 1170 

Kanbarankiitti v. Uthotti, 13 Mad. 490 ... ... * ... 1200 

Kanhaya Trikha, 1935 Lah. 651 ... ... ... ... 463 

Kanahya Lai v. Assicurazioni Oeneralli, 2 Oal. 400... ... ... 436 

V. Mst. llira Bibi, 15 Pat. 151 ; 1936 Pat. 323 ... ... 690 

Kaniz Zohra v, Syed Muztaba, 2 l*at. 819 ; 1923 Pat. 576 ; 77 I.C3. 2G9 ... 207 

Kaniz Fatima v, ^rajjad Jlossain, 34 Cal. 211 ... ... ... 622 

Kannayya Vy Veukata, 40 Mad. 1 ; 32 M.L.J. 221 ; 39 LO. 439 ... ... 616 

Kannyya Reddi v. Muthu Rcddi, 1039 Mad. 508 ; (1939) 1 M.L.J. 825 ... 875 

Kanshi Ram v. Mill Ohaiid, 1930 Lah. 469 ; 127 I.O. 158 ... ... 1228 

V. Nisbctt Bhedman, 1929 Lah. 18 ; IIG I.O. 618 ... ... 988 

JVIig. Owen Roberts, 1939 Lah. 565 , ... 400,477,478 

Kanta Tcwary r, l8heo Narain, 19.35 All. 123 ; 1935 A.L.J. 123 ... 1055 

Kantheppa v. Sheshappa, 22 Bom. 893 ... ... . ... 1034,1035 

Kanwar (Firm)‘i;. (Firm) ( lanpat, 7 Lah. 442 ; 1926 Lah. 318... 391.:393 

Kapadvanj Municipality v. Ochhavlal, 1928 Bom. 328 ; 30 Bom. L.R. 920 12.53 

Kapiirji v. Pannaji, 53 Bom. 110 ; 1929 Bora. 177 ; 30 Bom. L.R. 1.560 ... 73,229 

Karam Kaur, Mt. v. Matwal, 1933 Lah. 380 ; 141 1,0. 580 ; 14 Lah. 696 ... 137 

•Karamea’, The, (1922) 1 A.O. 68 ; (1921) P. 76 ; 91 L.J.P. 22 ... ... 400 

Karimullah v. Bhanu Pratap. 1938 Nag. 458 ; 175 I.C. 911 ... ... 65 

Karmali Abdulla v. Karimji .Tivvanji, 39 Bom. 261 ; 1914 P.C. 132 ; 42 I.A. 

48; 13 A.L.J. 121; 17 Bom, L.R. 103 ; 19 O.W.N. 337 ; 28 M.L.J. 

515 ; 26 I.O. 915 ; 21 O.L.,1 . 122 ; 17 M.L.T, 35 ; 2 M.L. W. 133 ... 230 

“Karnak’', Tlic, (1869) I^.R. 2 P.C. 505 ... ... ... ... 6.50 

Karnani Industrial Bank v. Barabani Coal, 42 O.W.N. 523 ... ... 925 

Karooth alias Lakshmiamma v, Manavikraman, 43 Mad. 793 ; 59 I.O. 5()8 245 

Karrar Husain v. Jai Narain, 1927 All.‘290 ; 100 I.O. 198 ... ... 1131 

Karri Venkata Rcddi v. K. Narasayya, ,32 Mad. 76 ; 1 LO. 384 ; 19 M.L.J. 

10 ; 4 M.L.T. 456 ... ... ... ... ... 219 

Karsandas Kalidas v. Ohhotalal Motichaiid, 48 Bom, 2.59 ; 1924 Bom. 119 ; 

25 Bora. L.R. 1037 ; 77 I.O. 275 ... ... ... 512 

Karson v, Meghji, 42 Bom. L.R. 917 ... ... 1142 

/ 



Tiihle of Gciscs Ixiii 

Pago 

Karsoiidas Dhuiijibhoy v, Burajbhaii llamrijpal, 58 Bom. 200 ; 19:J3 l\om. 

450 ; 35 Bom. L.B. 929 ; 145 I.O. 630 ... ... ..i 507 

Kartar Singli v. Dayal Das, 1939 P.O. 201 ; 43 C.W.N. 1037 ; I.L.K. 1939 

Kar. 350 ; 43 Bom. L.R.L ... ... ... 409 

V. Sant Singh, 1940 Lah. 321 ... ... 1248,1249 

Kartar Singh CJayani v, Ladha Singh, 1031 Lah. 624 ; 132 I. C. 586, on 

appeal 1934 Lah. 777 ; 153 I.C. 1020 ; 16 Lali. 103 ... ... 891 

Kartic Chandra v, Bata Krishna, LL.K. (1937) 2 Cal. 373 ; 176 I.C. 212 ; 

05C.L.J. 403 ... ... ... ... ... :jo 6 

Karusinga v, Narsinha, 1938 fioin. 121 ; LL.K. 10*37 Bom. 895 ... 322 

Kasaiu v.. Narayaii, 1930 Nag. 42 ; 122 I.C. 441 ; 12 N.L.J. 175 ... 74, 231 

Kashavlal v, Pratap, 56 Bom. 101 ; 1932 Bom. 168 ... ... ... 386 

Kashi Kurnii 27. Bansraj Kiirmi, 1930 All. 150 ... ... ... .369 

Kasbiba v. Shripat, 19 Bom 69*7 ... ... ... ... 388 

Kashinatli v, Anant, 24 Bom. 407 ; Bam.L.Tl. 17 ... ... ... 321 

17 . Cianesh, 26 Bom. 739 ; 4 Boni.L.R. 525 ... ... 213 

Z 7 . (4ovinda, 15 Bom. 82 ... ... ... ... .300 

Kasi Clielty v, Dainasi Kamani Nataraja, (1913) M.W.N. 181 ; 16 I.C. 022 257 

Kasiram 17. Hum undroy, 26 C.W.N, 351 ; 1021 Cal. 809 ... 1220 

Kasaa Mai v. Copi 9 All. 120 ; (1886) A. W. N. 316 ... ... 217 

Kassim Mamooji v. Isuf Mahomed ; 29 Cal. 509 ; 0 C. W. N. 829 ... 961 

Katherine Stiflies 27 , Carr Mackertich Martin, 39 C. W. N, 174... ... 1128 

Katyayani v, Udoy Kumar, 52 I. A, 160 ; 1925 P. C. 97 ; 52 Cal. 417 ; 30 

C. W. N, 1 ; 8 S I.C. 110 ; 23 A.L.J. 751 ... ... 1042, 1043 

Kavuri Subbiah ^ 7 . Yabursu Bala, 51 Mad. 697 ; 1928 Mad. 278 ; 51 

M. L. J. 582 ; 110 I. C. 318 ; 1927 M. W, N. 886 ; 27 M. I.. W. 445 ; 131 

Kazi 1 lassau v, Sagun Balkr’shna, 24 Bora. 170 ; 1 Bom. L. R. 649 ... 208 

Kazim Ali Klian v, Om Prakash, 1937 All. 731 ; 1937 A. L. .1. 1095 ; 172 

I. C. 337 ; 1937 All. L. 952 ; 1937 A. W. JL 891 ... 500, 1218 

Kearley v. Thomson, (1890; 24 Q. B. D. 742 ; 59 L. .1. Q. B. 288 ... 399 

Kearsley, Kx parte. Re Genese, (1886) 17 Q. B. D. 1 ; 55 L. J. Q. B. 325 ... 191 

Kcdar Nath 17 , Amrit Mandal, 1925 Pat. 568; 88 1. C. 676 ... ... 960 

27 . Mohesh Chandra, 28 C. L. J. 210 ... ... ... 434 

27 . Donzelle, 20 Suth W. R. 352 ... ... ... 403 

Kedari v. Atmarambhat, 3 Bom. 11. C. R. (A. C. J.) 11 ... ... 397 

Keith 27 . Burrows, (1877) 2 A. C, 636 ; 46 L. J. Q. B. 801 ; 37 L. T. 291 ; 

25 W. R. 831 ; 3 Asp. M. L. C. 481 JI. L. ... ... ... 101 

Kelly 27. Briggs, (1888) 85 L. T. Jo, 78 ... ... ... ... 509 

27 . Metropolitan Rail Co., (1895) 1 Q. B. 944 ; 43 W.R. 497 ... 25 

Kelu Achan 27 . Thandavan, 1933 Mad. 340 ; 147 I. C. 526 ; 1933 M. W. N. 

152 ; 37 M.L.W. 346 ... ... ... ... ... 244 

Kemp 27 . Goldberg, (1885) 36 Ch. D. 505 ; ^6 W. R. 278 ; 56 L T. 736 ...459, 468 
Keiiaram 27 . Kailas, IS C. L. J. 53 ; 19 I.C. 904 ... ... ... 80 

Kenchiii 27 . Knight, (1749) 1 Wils 253 ; 95 E. R. 603 ... ... 481 

Kendall 27 , Hamilton. (1879) 4 App. Cas. 504 ; 48 L. J. C. P. 705 ... 62, 63 

Kennedy 27 . Dodson. (1895) 1 Ch. 334 ; 64 L. J. Ch. 257 ; 72 L. T. 172 ... 519 

Kent Coal Concessions 27 . Duguid, (1910) A. C. 452 H. L. (E.) ; (1910) 1 



Table of Cases 


Ixiv 

Page 

K.B. 904 ; 102 L. T. m ; 79 L. J. K. B. 872 ; 26 T. L. R. 571 ... 451 

Keolapati v, Harnam Singh, 12 Luck. 568 ; 1936 Oudh 298 ; 162 I. 0. 527 1082 

Kershaw r, Kershaw, 1930 Lah. 916 ; 129 I. O. illS... ... ... 295 

Kellie r. Fraser, 2 Cal. 445 ... ... ... ... ... 289 

Kerrison v. Smith, (1897) 2 Q, B. 445 ... ... ... ... 1055 

Kesar Singh v. Indar Sing, 1924 Lah. 543 ; 76 I.C. 172 ; 6 L. L. J. 454 544 

V. San tokh Singh, 17 Lah. 824 ... ... ... 1022 

Kesari Mai v. Tansukh Rai, 1934 Lah. 765 ; 153 I.0. 1064 ; 16 Lah. 137. ..841, 844 
Keshab LaU. Probhat Chandra. 1938 Cal. 667 ; 178 I. C. 900 ... 1051 

Keshav v. Subba Manga, 193d Bom. 490 ; 41 Bom. L. K. 994 ... 967 

Keshav v, Vinayak, 23 Bom. 22 ... ... ... %.. 321 

Keshav Chaiider ». Sher Singh, 1937 Lah. 930; 171 I.C. 114 ^ ... 1041 

Kesho Das v. Hari Kishun, 1938 Pat. 205 ; 17 Pat. 268 ; 175 I. C. 354 ... 1205 

Kesho Prasad Singh v. Sheo Pragash Ojha, 51 I. A. 381 ; 1924 P. C. 247 ; ^ 

46 All. 831 ; 27 Bom. L. R. 130 ; 47 M. L. J. 824 ; 29*^ C. W. N. 606 911 

Kesho Ram v. Joti Samp, 19ii2 Lah, 619 ; 140 I. C. 15 ... ...\ 619 

Keshri Mull v, Sukan Ram, 12 Pat. 616 ; 1933 Pat. 264 ; 14 P* L. T. 208 ... 89, 387 
Keshub Prasad v. Harihar Prasad, 1926 Pat. 54 ; 90 I. C. 703 ... 552 

Kesrisang r. Naransaiig, 32 Bom. 560 ; 10 Bom. L. R. 733 ... ... 328 

Kessowji Tulsidas v. llurjivan Mulji, 11 Bom. 566 ... ... 976 

Keymer r. P. Visvanathan, 44 I. A. 6 ,* 1916 P. C. 121 ; 40 Mad. 112 ,* 

19 Bom. L. R, 206 ; 21 C. W. N. 358 ; 32 M. L. J. 35 ; ... ... 963 

Khair-ud-Din v. Tara Singh, 7 Lah. 491 ; 1927 Lah. 20 ... ... 430 

Khan Giil ». Lakha Singh, 9 Lah. 701 ; 1928 Lah. 609 ; 10 L.L.J. 413 ; 200, 1214 
Khandcrao v. Chanmallappa, 1924 Bom. 364 ; 81 1. C. 750 ... ... 305 

Kharas ». Bawaiiji, 1926 Sind. 6 ; 92 I. C. 394 ... ... ...80,81,82 

Kharwar v, Motiwala, 1939 Rang. 98 ; 1939 L. R. , 18 ; 181 I. C. 792 ... 511 

Khatija v. Sheikh Adam ITusenally, 39 Bom. 545, 17 Bom. L. R. 574 ... 644 

Khatijabibi v. Umarsaheb, 52 Bom. 295 ; 1928 Bom. 285 ; 30 Bom. L. R. 

447 ; 110 L C. 131 ... ... ... ... 1081. 1083 

Khazam Singh v, Ralla Ram, 1937 Lah. 839 ; 40 P.L.R. 46 ... ... 1060 

Khcm Karan v. liar Dayal, 4 All. 37 ... ... ... ... 364 

Kherodamoyi v, Habib Shaha, 29 C.W.N. 51, 1925 Cal. 152 ; 82 I.C. 638 ... 63 

Kheshtra Pal v. Pancham Singh, 37 All. 446 ; 13 A.L.J. 697 ; 29 I.C. 987... 293 

Khimji Forbes, 8 Bom. H.C.R. 102 (O.C.Jn.) ... ••• ... 323 

Khirod Behari v. Man Gobinda, 61 Cal. 841 ; 1934 Cal. 682 ; 38 C.W.N. 

682 ; 152 1, C. 351 ... ... ... ... ... 1254 

Khitish Chandra Nagendra. 33 C.W.N. 572 ; 49 C.L.J. 425 ; 1929 Cal.513 967 

Khoyee & Co. v. Woodroffc & Co., I.L.R. 1937 Mad. 479 ; 1937 Mad. 40 ; 

(1937) 2 M.L..T. 131. 1936 M.W.N. 970 ; 44 M.L.W. 676 ; 166 I.C. 131 1241 

Khuda Bakhsh (Firm) v. Yasin, 1937 Pesh. 103 ; 172 I.C. 598 ... 985 

Khujooroonissa v. Roushun Jehun, 3*£.A. 291 ; 2 Cal. 184 ; 26 W.R. 36 ... 1114 

Khursaidi Begum v. Secy, of State, 5 Pat. 539 ; 1926 Pat. 321 ... 416 

Khurshed Husnain v. Secy, of State, 1937 Pat. 302 ; 169 I.C. 66 482, 1165 

Khurshedi v. Khurshedi, 12 A L.J. 1065 ; 25 I.C. 213 ... ... 1086 

Khwaja Muhammad Khan v. Husaini Begam, 37 I.A. 152 ; 32 All. 410 ; 

14 O.W.N. 865 ; 7 A.L.J. 871 ; 12 Bom.L.R. 638 ; (1910) M.W.N. 313 ; 



Table Gas es Ixv 

20 M.LJ. 614 ; 8 M LT. 147 ; 12 C.L.J. 205 ; 7 I.C. 237 ... 840, 926, 1254 

Khwaja Muhammad Khan v. Md. Ibrahim, 26 All. 490 ... ... 

Kidaton r. Seth Bros., 57 Cal. 730 ; 1930 Cal. 092 ; 129 I.C. 190 ... 7.-,6 

Kilby V. Mt. Bahuria, 1 Pat. 432 ; 1922 Pat. 527 ; 3 P.L.T. 805 ... 154 

Kimber Coal Co. 9 . Stone, (1926) A.O. 414 ; 95 L.J.K.B. 60 ; 31 Com. Cas. 

333 ILL. ; 135 L.T. 161 ; 42 T.L.R. 430 ... ... ... 73 

Kimberley 9 . Dick, (1871) L.R. 13 Eq. 1 ; 41 L.J.Oh. 38 ; 25 L.T. 476 ... 419 

Kinch 9 . Walcott, (1929) A. C. 482 ... ... ... ... 1122 

King 9 . Allen & Sons, (1916) 2 A.C. 54 ... ... ... ... 1054 

9 . Chuck, (1853) 17 Beav. 325 ; 99 R.R. 169 ...’ ... ... 236 

9 . Franklin, (18^8) 1 F. F. 360 N.P. ... ... ... 423 

Kin mond 9 . Jackson, 3 Cal. 17 ... ... ... ... 894 

Kipping 9 . Ash, 1 Rob. 270 ; 163 E.R. 1035 ... ... ... .50 

Kirby 9 . Chessun, (1913) 30 T.L.R. 15, on appeal, (1914) 79 J.P. 81 C.A. ... 427 

Kirchner 9 . Venus," (1859) 12 Moore P.C. 361 ... ... ... 101,825 

Kirtibas’i 9 . Umesh. 16 C.W.N. 96 ; 14 C.L J. 61 ; 11 I.C. 397 ... ... Ill 

Kirk 9 . Blurton, (1841) 9 M. & W. 284 ; 12 L.J. Ex. 117 ; 60 R.R. 729 ... 226 

Kisan 9 . Totaram, 1937 Nag. 253 ; 169 I.C. 590 ; I.L.R. 1937 Nag. 342 ... 916 

Kishanji 9 . Lakshmi, 1931 Boin. 286 ; 33 Boin. f^.R. 510 ... ... 1066 

Kishen Chand 9 . Meghraj, 12 Suth. W.R. 450 ... ... ... 351 

Kishen Gopal 9 . Abdul Latif, 1940 Oudh 97 ; 185 I.C. 114 ; 15 Luck, 175. . 1141 

Kishen Parsliad 9 . liar Narain, 38 I. A. 45 ; 33 All. 272 ; 15 C.W.N. 321 ; 

8 A. L. J. 25G ; 21 M. L. J. 378 ; 13 Bom. L. R. 359 ... 43. 79, 194 

Kishen Bahai 9 . Raghunath, 51 All. 473 ; 1929 All. 139 ... ... 1130 

Kishen Sing-Sant Ram, 9 . Salig Ram-Bhagat Ram, 1038 Lah. 718 ... .527 

Kishore Lai 9 . Balkishan, 54 All. 824 ,* 1932 All. 660 ; 1932 A. I.. J. 984 326 

Kishori Lai 9 . .Tauliari Mai, 19^7 All. 4.30 ; 25 A. L. J. 448 ; 103 I. C. 221 052 

9 . Tek Chand, 1934 Lah. 737 ... ... ... 67 

Kishori Prasad 9 . Secy, of State.* I.L.R. (1938) 1 Cal, 463 ; 42 C.W.N. 110 ; 

66 C.L.J. 592 ; 1938 Cal.’lSl ; 176 I,C. 990 ; 66 C.L.J. 592 ... 662 

Kishori Ramanji 9 . Duley Ram, 1924 All. 474 ; 22 A.L.J. 155 ; 78 I.C. 226 1113 

Kishtappa Chetty 9 . Lakshmi Ammal, 1923 Mad. 578 ; 44 MJv„r. 431 ... J)24 

Kishwar Jahan 9 . Zafar Mohammad Khan, 55 All. 164 ; 1933 All. 186 ; 

1933 A.LJ. 21 ; 146 1.0. 733 ... ... ... ... 206 

Kissen Chand 9 . Ramprotap, 44 C.W.N. 505 ... ... ... 1242 

Kissorymohun 9 . Hursook Dass, 17 I.A. 17 ; 17 Cal. 436 ... ... 706 

Kistnasamy r. Municipal Commissioners for Madras, 4 Mad. H.C.R. 120 437 

Kleiiiberger 9 . Norris, (1937) IBS L.T.J. 107 C.A. ... ... 380, 628 

Knight 9 . Engle, (1889) 61 L.T. 780 ... ... ... ... 5C9 

V. Faith, (1850) 15 Q.B. 649 ... ... ... ... 1014 

Knowles v. Roberts, (1888) 38 Ch. D. 263. 58 L.T. 259 ... 28, .539, 540, 565 

Kodoth Ambu Nayar v. Secy, of State for India, 47 Mad. 572 ... ... 465 

Kokamal 9 . Gulabsingh, 1925 Bom. 248 ; 27 Bom. L.R. 277 ; 87 I.C. 48J ... 529 

Xokilasari 9 . Mohunt Rudranaiid, (1907) 5 0 L.J. 527 ... 57, 156, 157, 2;)2 

Kolaremathu 9 . Madhavi, 1928 Mad. 243 ; 108 1,0. 409 ; 1927 M.W.N. 8J)4 136 

Kondal Rayal Reddiar 9 . Ranganayaki, 46 Mad. 791 ; 1924 Mad. 49 ; 45 

M.LJ. 186 ; 1923 M.W.N. 499 j 74 t.C. 166 ... ... ... 1086 



Ixvi 


TaMe of Cases 


Page 

Kondamma v. Chiunasuhba, 1927 Mad. 160 ,* 98 1.C. 675 ; 39 M.L.T. 114 ... 879 

V. Vcnkatarayadu, 19 i9 Mad. 34 ; (1938) 2 M.L.J. 846 ; 183 J.O. 


882 ; 1938 M.W.N. 875 ... ... ... ... 524,563 

Kondi Kavji v, Chunilal, 53 Bom. 75 ; 1929 Bom. 1 ... ... 488 

Kondiba v. Mestrcjean, 1928 Bom. 91 ; 30 Bom. L.B. 162 ; 109 I.C. 191 ... 1106 

Kotayya Naidu v. Mahalakshmamnia, 56 Mad. 646 ; 1933 Mad. 457 ... 407 

Kraft r. Me Anulty, 1911 P.C. 279 ; 1931 A.L.J. 1140 ; 134 I.C. 664 ... 1188 

Krcditbank CasBcl v. Schenkers, (1927) 1 K.B. 826 ... ... ... 1104 

Kregor r. IIollinB, (1913) 109 L.T. 225 C.A. ... ... 400, 412 

Kripa Ram (Firm) ». Firm Mangal Sen, 1922 All. 367 ... ... 323 

Kripa Sindhu Sahu v. Rajah of Kallikotah, 29 I.O. 718 ... ^ ... 634 

KriBheu Lai v. Abdul Ghafur, 17 Lab. 275 ; 1933 Lab. 893 ; 160 I.O. 513 216 

KriBbna v. Atul. 39 C.L.J. 612 ; 1924 Cal. 998 ; 84 I.C. 79 ^ ... ‘ ... 55 

KriBhna Bebari v. Corpn. of Calcutta, 31 Cal. 993 ; 8 C.W.N. 74o ... 937 


Krishna Bhatta r. Isvrnra Bbatta, 1937 M.W.N. 376 ; 169,1 C.*- 860 ; 1937* 


Mad. 579 ... ... ... ... ... 633 

Krishna Chandra r. Rasik Lai, 21 C.W.N. 218 ... , ... 408 

r. Risbabba, 1939 Nag. 265 ; 183 I.C. 156 ; I.L.R. 1940 

Nag. 55 ; 1939 N.L.J. 324 ... ... ... 203.1271 

Krishna Das Roy v. Kali Tara Chowdhurani, 22 C.W.N. 289 ; 44 I.O. 80 84 

Krishna Kishore v. Sarat Kiimari, 41 C.W.N. 797 ... ... ... 408 

Krishna Menon v. Kesavan, 20 Mad. 305 ... .. ... 1200 

Krishna Murari ». Dixit Chaturbhuj, 1933 All. 214 ; 144 I.C. 1014 400, 479 

Krishna Nandi r. Lokenatb, 59 Cal. 344 ; 35 C.W.N. 1256 ; 137 I.C. 2'J9 ... 960 

Krishna Rao v. Sanyasi. 55 Mad. 601 ; 1932 Mad. 298 ; 62 M.L.J. 313 ... 1039 

Krishnadao v. Vitboba, I.L.R. (1939) Bom. 340 ; 1939 Bom. 66 ; 41 Bom. 

L. R. 59;180LC. 51 ... ... ^... ... 204,1117 

Krishnaji v, Anusaya, l!)39 Nag. 130 ; 1939 N.L.J.*87 ; 183 I.C. 689 ... 1C61 

V. Haomaraddi, 58 Bom. 536 ; 1934 Born. 385 ; 36 Bom. L.R. 814 69 

Krishnan r. Nani Maruvalamma, 1935 Mad. 402 ; 156 I.C. 229 ... 607 

Krishnan Chettlar v. Velayee Ammal, I.L.R. 1938 Mad. 909 ; 1938 Mad. 

604 ; 1933 M.W.N. 561 ; (1933) 2 M.L.J. 22 ; 177 I.C. 119 ... ... 990 

Krishnan Nair v. Kambi, 1937 Mad. 514 ; 1937 M.W.N. 299 ; 172 I.C. 268 414 

Krishnappa r. S. Akhanda Nanda, 42 C.W.N. 1045 ... ... 1046 

Krishnaswami v. Raghviah, 1928 Mad. 43 ; 53 M.L.J. 679 ; 107 I.C. 423 ... 996 

■ " — V. Jayalakshmi, 54 Mad. 671 ; 1931 Mad. 3(X) ; 130 I.C. 

766 ; 60 M.L.J. 315 ; 33 M.L.W. 307 ; 1931 M.W.N. 497 ... ... 217 

Krisna Kisor v. Sreemati Nagendrabala, 25 C.W.N. 942 ; 1921 Cal. 435 ; 

34 C.L.J. 333 ; 66 I.C. 694 ... ... ... ... 1213 

Krushnacharan v. Gourochandro, (1939) 2 M.L.J. 686 ; 1910 Mad. 62 ; 1940 

M. W.N. 24 ; 50 M.L.W. 746 ; 189 I.C. 795 ... ... ... 1213 

Kshirodamoyi v. Kashi Lai, 34 C.W%N. 951 ; 1931 Cal. 129 (2; ; 130 I.C. 140 1041 

Kuarmoni Bingha v. Wasif Ali, 19 C.W.N. 1193 ... ... ... 351 

Kuchwar Lime and Stone Co. v. Secy, of State, 16 Pat. 159 ; 166 I.C. 966 ; 

18 Pat. L.T. 95 ; 1937 Pat. 65 ... ... ... ... 500 

Kulasekara v. Tholasingam. I.L.R. 1938 Mad. 675 ; 1933 Mad. 349 ; 1938 

M.W.N. 209 ; (1933) 1 M.L.J. 344 ; 174 I.C. 428 


1077 



TMe of Oases 


Ixvii 


4 Page 

Kuldip V. Mahaul Dube, 34 All. 43 ; 8 A.L.J. 1133 ; 11 l.C. 705 721, 722 

Kulwant r. Dhan Raj, 16 Lah. 768 ; 1935 Lah. 396 ... ... ... 336 

Kumar Manmatha v. Rakhal, 56 C.L.J. 274 ; 1933 Cal. 215 ; 142 l.C. 458 484 

Kumar Baradindu v, Dhirendra, 2 C.LJ. 484 ; ... ... ... 145 

Kumarasamia Filial r. Udayar Naiidan, 32 Mad. 170 ; 18 M.L.J. 490 ... 482 

Kumarvelu r. T. P. Ramaswami, CO LA. 278 ; 1933 P.C. 1S3 ; 143 l.C. 665 ; 

.37 C.W.N. 853 ; 1933 A.L.J. 762 ; 65 M.L .T. 87 ; 56 Mad. 637 ; 35 Bom 
L.R.827 ... ... ... ... ... 52,264.638 

Kumeda Charan v. Asutosh, 17 C.W.N. 5 ; 16 C.L.J. 282 ; 16 l.C. 742 ... 221 

Kumud Kanta r. Bignold, 1923 Cal. 306 ; 68 l.C. 664 ... 425, 1278, 1281 

Kundan Ld v. Deep Chand, 1933 All. 7.56(2) ; 1933 A.L.J. 682 ; 146 l.C. 762 1034 

' ' «?. Indar Singh, 38 P.L.R. 286 ... ... ... 780 

Makundi, 45 All. 571 * ... .. ... ... 374 

Kunhibji v. Kallianl Amma, 1939 Mad. 881 ; (1939) 2 M.L.J. 463 ... 202 

Kunj Behari Lai ». iBhargava Commercial Bank. 40 All. .522 ; 45 l.C. 462 1195 

Kunja p...Manindra. 27 C.W.N. 542 ; 1923 Cal. Cl9 ; 77 l.C. 253 ... 321 

Kunja Behari w. Chintamoni, 1934 Pat. 425 ; 148 l.C. 347 ; 13 Rl^.T. 002 ... 67 

V. Mohit Singh, 1934 Pat. 531 ; 152 l.C. 241 ... 1.53, 157 

Kunjabchari a. Krisnadhonc, 44 C.W.N. 912 ... ... 962, 965 

Kunwar Ram Lai v. Nil Kanth, 20 LA. 112 ; 20 Cal. 843 ... 837 

Kuppammal v. M. & S. M. Ry., 1937 M.W.N. 921 ; 1938 Mad. 117 ; I.L.R. 

1938 Mad. 233 ; 174 l.C. 270 ... ... ... ... 957 

Kuppuswamy Ayyar, Receiver v. Suppan, 30 Mad. .505 ; 17 M L.J. 483* ... 244 

Kuril ndaliammal r. Kunhi Kannan. 10;K) Mad. 141 ; 123 l.C. .596 ... 1214 

Kush Kanta a. Chandra Kanta, 28 C.W.N. 1041; 1924 Cal. 1056; 83 l.C. 151 231 

Kuthala Mudaliar v, Venkata Rcddiar, 1927 Mad. 253 ; 98 l.C. 726 ... 41 

Kutti Krishnan v, Kallil Appa,i41) Mad 9G0; 1920 Mad. 1213; 51 M.L.,T. 311 78 

Kuwarji r. Bhurelal, 1939 Nag. 163 ; 182 l.C. ,527 ; 19.39 NJ.J. 136 383, 407 

Kwong p. a A. M. A. L. Firm, J44 l.C. 866 (Rang.) ; 1933 Rang. 131 ... 227 

Kwong Hip Tjone Saw Mills p. C. A. M.A.L. Firm, 1933 Rang. 131 ; 144 

LC.866 ... ... ... ... ... ... 1209 

L. & N. W. Ry. Co. v, Hudson (Richard) Sc Sons, (1020) A. C. 324 ... 797 

L. W. Nasee, In the matter of, 7 Rang. 201 ; 1929 Rang 229 ; 118 1. C. 615 192 

La Campagnie do Mayville c. Whitley, (1896) 1 Ch. 788 ; 65 L. J. Ch, 729 ; 

74 L. T. 441 ; 44 W. R. 568 ; 12 T. L. R. 268 ... ... ... 116 

La Grange v. Me Andrew, (1879) 4 Q. B. D. 210 ; 48 L.J.Q.B. 315 ; 39 L.T. 

500 ; 27 W. R. 413 ... ... ... ... ... 457 

La Radiotcchnique V. Weinbaum, (1928) 1 Ch. 1 ; 97 L. J. Ch. 17 ; 137 

L. T. 638 ; 71 Sol. Jo. 824 ... ... ... 450, 451, 503 

Laban Sardar ». Choj’en, 19 C. W. N. 768 ; 29 1. C. 811 ... ... 874 

Lacave & Co. t;. Credit Lyonnais, (1897) 1 Q. B. 143 ... ... 742 

Lachhmi Narain v. Shambhu Nath, 1931 All. 126 ; 120 I. C. 551 ... 1040 

Lnehmeshwar Prasad p. Girdharii 1940 F. C. 26 ; 1940 P. W. N. 260 ; 21 
P. L. T. 309 ; 1940 M. W. N. 464 ; 42 P. L. R. 312 ; 187 I. C. 670 ; 71 
C. L. J. 327 ; 1940 O. L. R. 300 ; I. L. R. 1940 Kar. 1 ... ... 551 

Lachmi Chand v. Ram Pratap, 41 Pat. 24 ; 1934 Fat. 670 (2) ....310, 311 

Lachmi Narain v. Beni Ram, 53 All. 470 ; 1931 All. 327 ... ... 230 



Ixviii 


Table of Oa$es 


Page 

Lachmi Narain v, Faleh Babadur» 25 All. 195 ; 1903 A. W. N. 5 ... 388 

Lacy V. Osbaldiston, (1837) 8 C. & P. 80, N. P. ... ... ... 1100 

Ladhomal v. Chandunial, 1931 Sind. 4 ; 130 1. C. 548 ... ... 72 

Ladhomal Premchand r. Budho, 1933 Bind 1 ; 142 I. C. 501 ... 366, 436, 513 

Ladooram v. Durgaprasadarayudu. 1938 Mad. 463 ; 1938 M. W. N. 408 ; 

47 M. L. W. 255 ; 176 1. C. 877 .. ... ... ... 1281 

Laduram ». Banaidhar. 16 Pat. 357 ; 1937 Pat. 572 ; 18 P.L.T. 640 ; 1937 

P.W.N.677 ; 1711.0.881 ... ... ... 1213,1210 

r. Hiralal, (1934) 59 C.L.J.467; 1934 Cal. 834 ; 153 I.C. 807 ... 97 

V. Nandalal, 47 Coi: 555 ; 31 C. L. J. 15(i ; 55 I. C 747 ... 190 

Lady Anne, The, (1850) 15 .Tur. 18 ; 5 L. T. 241 ... ... ^ ... 473 

Lahari r. Earn Chand, 1931 Lah. 648 (1) ; 32 P. L. R. 421 ; 134 I. 0. 207 ... 700 

Lainsoii v. Tremere, (1834) 1 A. & K. 792, 4 L. J. K. B. 207 ; 110 K. E. 1410 403 

Lajbarkhan V. Nanhu, 1929 Nag. 348 ; 121 I. C. 0(5 ... ,.f 1129 

I^ke V. Campbell, (1862) 5 L. T. 582 ... ... . .. * 1097 

Lakeman v. Mountstepbeii, (1874) L. B. 7 H. L. 17 ; 43 I,. J. Q. B. 188 ; ») 

L. T. 437;22W. R. 617 ... ... ... ' , ...' .1 75 

Lakhamscy Ladha & Go. v, Lakhini-Chaiid Padamsey, 42 Bom. 205 ; 

19 Bom. L. R. 335 ; 40 1. 0. 148 ... ... ... ... 89 

Lakhmi Chand v. Ram Lai, 1931 All. 423 ; 133 I. C. 414 ... ... 373 

Lakhmichand v. Ratanbai, 1027 Bom. 115; 29 Bom. L. R. 78 ; 51 Bom. 

274 ; 101 I. C. 210 ... ... ... ... ... 1155 

Lakhomal Deopchand r. lleepohand Tolaram, 1937 Sind 241 ; 31 S. L. R. 

442 ;. 171 I.C. 420 ... ... ... ... ... 367 

Lakshman v, Babaii, 8 Bom. 31 ... ... ... ... 319 

V. Gangaram, 1932 Bom. 592 ; 34 Bom. L. R. 1293 ... ... 586 

J - . — r. Hari, 4 Bom. 584 ... ... ... ... 361 

Lakshmanan Chettiar v. Ramanathau, 1935 Mad. 115 (1) ; 08 M. L. J. 23 ; 

1935 M. W. N. 24 ; 154 I. C, 432 ; 53 Mad. 338. ... ... 442 

Lakshmanaawamy v, Narasimha, 1937 Mad. 223 ; 44 M. L. W. 572 ; 1936 

M. W. N. 1137 ; (1937) 1. M. L. J. 414 ; 169 I. C. 435 ... ... 1204 

Lakhmandas v, Anna R. Lane, 32 Bom. 356 ; 6 Bom. L. R. 731 ... 73, 327 

Lakshmi v. Vecra Reddi, I. L. R. (1939) Mad. 877 ; 1939 Mad. 781 ; 1939 

M. W. N.780;(1939) 2M. L. J.340 .. ... ... 1000 

Lakehmi Amma v, Shankara, 59 Mad. 359 ,* 1936 Mad. 171 ; 43 M.L.W. 

23 ; 70 M. L. J. 1 ; 1936 M. W. N. 30 ; 160 I. C. 137 ... ... 1147 

Lakshmi Ammal v. Anantharam, 1937 Mad. 699 ; 1937 M. W. N, ,587 

591 ; (1937) 2 M. L. J. 209 ; 17 L C. 7 ; I. L. R. 1937 Mad. 948 ... 690 

Lakshmi Das v. Babu Megh, (1900) Punj. Rcc. No. 90 ... ... 733 

Lakshmiah Naidu v. Krishna Swaini, 1935 Mad, 280 ; 41 M. L. W. 429 ; 

155 I. C. 1016 ; 1935 M. W. N. 50 ... ... ... ... 526 

Lakhinikantaraju r. .Tagannathara^u, 1924 Mad. 281 ; 46 M.Ta.T. 12 ; 33 

M.L.T. 243 ; 1924 M.W.N. 125 ; 77 I.C. 461 ... ... 199 

Tial Behari v. Nagendra, 22 C.L.J. 266 ; 16 I.C. 6«)0,.. ... ... 145 

Lai Chand Hari Chand, 43 C.W.N. 903 ... ... ... 1269 

Lai Singh v. .Tai Chand, 1931 Lah. 70 (2) ; 130 I.C. 778 ; 12 Lali. 262 ... 688,970 
Lala Gobind Prasad v. Chairman of Patna Municipality, 6 C.L.J. 535 ... 924 



ToMe of Oofies 


Ixix 

Page 

Lala Himmat Sahai r. Llewhellen, 11 Cal. 486 ... ... ... 397 

Lala Jyoti Prakash v. Lala Mukti Prakaah, 22 C.W.N. 297 ; 33 I.C. 891 ... 1193 

Lala Miya r. Manubibi, 47 Bom. 712 ; 1923 Bom. 411 ; 73 I.C. 246 ... 929 

Lala Soni Ram v. Kanhaiya Lai, 40 I.A. 74 ; 35 All. 227 ; 25 M.L.J. 131 ; 

15 Bom.L.R. 489; 17 C.L.J. 488; 11 A.L.J. 389 ; 17 C.W.N . 605 ; 

19 I.C. 291 ; 13 M.L.T. 437 ... ... ... ... 098 

Lala Tula! Ram v. Ram Saran, 29 C.W.N. 965 ; 1925 P.C. SO ; 23 A.L.T. 

109 ; 86 I.C. 552 ; 27 Bom. L.R. 777 ; 49 M.L.J. 132 ... ... 385 

Lalbhai ». Mun. Commr., Bombay, 36 Bom. 3^14 ; 13 Bom.L.R. 998 ... 424 

Lalit Mohan ». Anil Kumar, 4o C.W.N. 1136 ... ... ... 999 

Satisli Chandra, 33 Cal, 1163 ; 4 C,L.J. 234 ... ... 131 

Lalitagar r. Bai Suraj, 18 Bom. 316 ... ... ... 295,1084 

Lalithambal v. Guardian of India Ina. , (1937) 1 M.L.J. 735 ; 1937 Mad. 

. 645 ; 1937 M.W.N. 301 ; ^69 I.C. 481 ... ... ... 989.991 

Lalfce Lai v. Hardcy, 9 Cal. 105 ; 11 C.L.R. 125 ... ... ... 292 

LalluJ[)hai Chiinan Lai, 60 Bom. 261 ; 1930 Bom. 99 ; 37 Bom.L.R. 685 

161 LC. 393 V* ■ ••• ••• 504.1188,1189.1190 

r. Shamaldas, 1934 Bom. 407 ; 36 Bom.L.R. 881 ; 153 J.C. 481 

1188, 1189 

Lalta V. Avadh Nareah Singh, 1939 C.W.N. 920; 1949 0udh59; 1939 


O.L.R. 626 ; 184 I.C. 443 ; 15 Luck. 68 ... ... 493, 1024 

Lamb v. Burnett, (1831) 148 E.R 1430 ; 1 Cr. & J. 291 ; 1 Tyr. 26x5 ... 423 

Lambert, Fxp., (1806) 13 Ves. 170 ... ... ... ,.. 773 

Lambtou p. Mellish, (1894) 3 Ch. 163 ... ... ... ... 1167 

Laminc v. Dorrell. (1705) 2 Ld. Raym. 1210 ; 92 E.R. 303 ... ... 275 

Lancaster v, Evors, 4 Beav. 158 ; 49 E.R. 299 ; 5 Jur. 525 ... ... 134 

Land Mortgage Bank v. Sudurudeen Ahmed, 19 Cal, 358 ... ... 1268 

Langton v. Waite, (1868) L.R. G Eq. 165 ; L.R. 4 Ch. App. 402 ; 37 L.J.Ch. 

345 ; 18 L.T. 80 ; 16 W.R, 508 ... ... ... ... 72 

Laecelles v. Rathbun, (1919)* 35 T.L.R. 347 ; 63 Sol. Jo. 410, C.A. ... 261 

Latafat Husain v, Onkar Mai, 10 Luck. 423 ; 1935 Oudh 41 ; 152 I.C. 

1042 ; 11 C.W.N. 1589 ... ... ... ... ... 756 

Latch V. Rumner Ry Co., (1858) 27 L.J. Kxch. 155 ... ... 105 

Latchayya ». Scethamma, 62 M.L.J. 350 ; 1932 Mad. 275 ; 1931 M.W.N. 

1329 ; 35 M.L.W. 322 ; 136 I.C. 850 ... ... ... 1218 

Law V. Parnell, 7 C.B. (N.S.) 282 ; 29 L.J.C.P. 17 ; 1 L.T. 32 ; 8 W.R. 6 225 

Laxminarayan v, Shriram, 1938 Nag. 286 ; 177 I.C. 345 ; I.L.R. 1938 

Nag. 592 ... ... ... ... ... ... 1290 

Lawrence v, Obee, (1815) 1 Stark. 22 ... ... ..i ... 1280 

Laxmishankar v. Hamjabhai, 44 Bom. 515 ; 22 Bom.L.R. 735 ; 57 I.C. 420 529 

l^eake v, T/)vcday, (1842) M. & G. 972 ; 12 L, T. C. P. 65 ; 7 Jur. 17 ; 

134E. R. 309 ... ..t ... 97 

Loaroyd v. Brook, (1891) 1 Q. B. 431 ... ... ... 696,697 

Udgard v. Bull, 13 I. A. 134 ; 9 All. 191 ... ... ... 336 

I^ee a. Butler, (1893) 2 Q. B. 318, C. A., ... ... ... — 982 

Loo a. Riley (1865) 18 C. B. N. S. 722 ... ... ... ... 1279 

Leeds (Duke) a. Amherst (Earl), (184’6) 2 Ph. 117 ; 16 L. J. Ch. 5 ; 10 Jur. 



Table of Gases 


Ixx 


Page 

956; 41E.K. 886 ... ... ... ... ... 384 

Leeman r. Montagu, (L936) 2 All RB. 1677 ... ... ... 1156 

Leitch V. Abbott, (1886) 31 Ch. D. 374 ; 54 L.T. 258 ... ... ... 455,488 

Lempriere v. Lange, (1879) 12 Ch. D. 675 ... ... ... 205 

Leslie ». Guthrie, (1835) 1 Bing. N. G. 697 ; 1 Scott. 683 ... ... 101 

r. Sheill, (1914) 3 K. B. 607 ... ... ... ...204,205 

Lever Brothers v. Associated Nerfspapers, (1907) 2 K. B. 1141 ; 97 L. T. 

530 ; 23 T. L. R. 052 ... ... ... ... ... 515 

Levy p, Abercorris etc. Co., (1887) 37 Ch. D. 260 ... ... ... 899 

V. Green, (1859) 1 E. & E. 969 ; 28 L. J. Q!b. 319 ; 33 L. T. O. S. 

241 ; 7 W. R. 486 ; 120 E. R. 1174 Ex. Ch. ... ... 416 

Lewis r. Fullarton, (1829) 2 Beav. G ... ... ... ... 896 

V. M’Kee, (1868) L. R. 4 Ex. 58 ; 19 Tr. T. 522 ; 17 W. R. 325 ‘ ... 102 

r. Reilly, 1 Q. B. 349 ; 10 L. J. Q.'B. 13.5 ; 53" R. R. 262 • ... ^229 

». Vine & Vine’s Perfumery Co., (1913) 31 R. P. C. 12 1 .. • ... 1277 

Light of Asia Ins. Co. v. Bai Chanchal, 1932 Bom. 392 ; 34 Rom.L.R. 815 ; 

140I.C. 262. ... ... ... ... ... " ...270,289 

Light of Asia Ins. r. Karatoyan, 40 O.W.N. 1016 ... ... ... 1010 

Liladhar v. Hiralal, L L. R. (1937) Bom. 268 ; 1937 Bom. 155 459.1002 

V. Mathuradas, ,58 Bom. L. R. 19 ; 150 I. C. 871 ... 1265, 1290 

Lilley v. Doubleday, (1881) 7 Q. B. D. 510 ... ... ... 726 

Lincoln (B. P.) v. Atwood, (1673) 89 E. R. 74 ... ... ... 481 

Lindsay v. Gibbs, (1856) 22 Beav. 522 ; 28 L. J. Ch. 692 ; 4 Jiir, N. S. 779 101 

Lindsay a. Lindsay, 42 L. J. P. 32 ; 27 L. T. 592 ... ... ... 50 

Lindsay Petroleum Co. a. Hurd, (1870) L. R. 5 P. C. 221 ; 17 Gr. 115 ... 384 

Lingan-Gowda a. Basan-Gowda, .54 I. A. 122 ; 51 Bom. 450 ; 101 I. C. 

44 ; 1927 P. C. 56 ... ... ... ^ ... ... 194 

Lingayya a. Venkatapathy, 1935 Mad. 694 ; 157 I. C. 1002 ... 181 

Linotype Co., Ltd , a. British Empire etc. (Jo., Ltd. (ft99) 81 L. T. 331 ... 1262 

Lipton a. Powell, (1921) 2 K. B. 51 ; 90 L. .T. K. B. 366 ; 125 L. T. 89 ... 399 

Lister a. Lancashire & Yorkshire Ry., (1903) 1 K. B. 878 ... ... 801 

Lister a. Ijone, (1893) 2 Q. B. 212 ... ... ... ... 1031 

Liverpool Corporation a. Coghiil, ( 1918) 1 Ch. 307 ... ... ... 1167 

Livock a. Pearson Bros., (1928) 33 Com. Cas^ 188 ... ... ... 666 

Lloyd a. Dimmnck, 7 Ch. 1). 398 ; 38 L. T. 173 ; 26 W. R. 458 ... 190 

a. Grace, (1912) A. C. 716 ... ... ... 682,1102 

a. Hurropriyah Debee (18th Nov. 1799) Sm. R. 11 ... ... 11 

Lloyds Bank a. Administrator- General, 12 Rang. 25 ; 1934 Rang. 66... 1128 

a. Chartered Bank of India. (1929) 1 K.B. 40 139 L. T. 126 ... 73, 746 

a. P. E. Guzdar & Co , .56 Cal. 868 ; 1930 Cal. 32 ... 488 

IxKJk a. Furze, (1866) L. R. 1 C. P. 441 ... ... ... ... 1041 

Locket a. Charles, (1928) 4 All E.R, 170» ... ... - 1248 

Lok Singh a. Balwan Singh, 23 A. W. N. 239 ... ... ... 12CX) 

Loke Nath a. Radha Gobinda, 1926 Cal. 184 ; 86 1. C. 765 ... ... 1168 

liondon Assocn. for Protection of Trade a. Greenlands, (1916) 2 A. C. 15 ...260,26il 
London Corpn. a. Homer, (1914) 111 L. T. 512 ... ... ... 540 

Ijondon Gas Light Co. a. Spottiswoode, (1851) 14 Beav. 264 ... ... 254 



Tuhla of Odsos Ixxi 

Pai?e 

liondon Guarantee Co. p. Fearmley, (1880) 5 A.C. 911 ; 43 L. T. 390 ... 391 

Jjondon & Northern Bank v. George Newnes, (1900) 16 T.L.R. 433 ... 494 

Lond & River Plate Bank v. The Bank of Liverpool (1896) 1 Q. B. 7 ... 753 

l^ong p. Yonge, G830) 2 Sim. 3G9 ; 29 R.R. 118 ... ... ... 2iS 

Ix>vctt, In re. Ambler r. Lindsay, (1876) 3 Ch. D. 193 ... 13.3, 142 

Ix)w V. Chifney, (1834) 1 Bing: N.C. 267 ... ... ... 773 

Ijowe p. Booth, (1824) 13 Price 329 ... * ... ... ... 801 

Lowery p. Walker (1911) A.C. 10 ... ... ... ... 093 

Liickman Chaplain, Rev. v. Peary Lai, 1939 All. 576 ; 19:39 A.L..T. 913 ... 414 

Luckmee Chund p. /orawur Mull, (i860) 8 Moo. I. .A. 291 ... ... 2^9 

Ludbrook v. Barret, (1877) 46 L.J.Q.B. 798 ; 36 L.T. 616 ; 25 W.R. 619 ... 419 

Lute p. South Kensington Hotel, (1879) 11 Ch. D. 121 C.A. ; 48 L.J.Ch. 

361 ; 40 'l.T. 638; 27 W.R. 514* ... ... ... ... ]33 

Lumb p. Beaumont, (1884) 49 L.T. 772 ... ... ... ... 344 

Lurcott p. Wakcly, (1911) 1 K.B. 905 ... ... .. ... 1031 

LuxiV|Ore p. Robson, (1818) 1 B. & A. 581 ... ... ... 1031 

Lyallpur Sugar^CoTppany p. Mul Rij, 65 I.C. 473 (r..ah.) .. ... 76 

Lyell p. Ganga, 1 All. 60 ... ... ... ... 103 

Lygo p. Newbold, (1854) 9 Exch. 302 ... ... ... ... 104, 

Lyes p. Southend-on-Sea Corpn., (1905) 2 K.B. 1 ... ... ... 104,272 

Lynch p. Dalzell, (1729) 2 K.R. 292, ILL. ... ... ... 1013 

M. R. Mehta & Co. p, Joseph, 48 Bora. .531 ; 80 I.C. 766 ;1921 Bora. 422 .. 98 

M. & S. M. Ky. Co., v. Haridoss. 41 Mad 871; 35 M.L J. 35 ; 49 LC. 69 ... 890 

p. Jayarnmal, 48 Mad. 417 ; 1925 Mad. 304 ; 47 M L.J. 887 478 

M. S. M. Chettyar Firm p. Mrs. A. Murray, 1937 Rang. 252 ; 172 I.C. 52 ... 916 

Ma Gyi p. Maung Tet, 1934 Rang 291 ... ... ... 1053, 1054 

Ma Hnin Yiek p. K.A.R.K. yirm, 1939 Rang.321 19:39 Rang.L.R.403 ... 1147 

Ma Hnit p. Uashin Ebrahini, 38 M.L.J. 353 ; 1919 P.C. 129 ; 18 A.L.J. 335 ; 

22 Boin.L.R. 531 ; 32 C.L.J . 214 ; 27 M L T. 190 ; 1920 M.W.N. 319 ... 1214 

Ma Joo Ten p. Collector of Rangoon, 12 Rang. 437 ; 1934 Rang, 321 ; 155 

I.C. 776 ... ... ... ... ... ... 605 

Ma Khatoori p. Ma Mya, 1934 Rang. 153 ... ... ... 603 

Ma Mya Shwe p. Maung, 2 Rang. 333 ; 1925 Rang. 15 ; 84 I.C. 977 ... 435 

Ma Ngwe Bwin p. Maug Po Moung, 1927 Rang. 142 ; 5 Rang. 123 ... 1197 

Ma on p. K. V. A. L. M. Chettyer, 1910 Rang. 100 ; 1940 R.L.R. 1 ... 1280 

Ma Saw Nwe p. TJ Aung Soe, 1939 Rang. 223 ... ... 1067 

Ma Phaw v. Maung Ba Thaw, 4 Rang. 125 ; 1926 Rang. 179 ... ... 181 

Ma Shwe On v. Ma Saw, 1928 Rang. 3C9 .. ... ... ... 924 

Ma Son p.MaChitt, 1271. C. 381 ... ... .... ... 145 

Ma Shwe Mya v, Maung Mo Hnaung, 48 I. A. 214 ; 1922 P.C. 249 ; 24 Bom. 

L.R. 682 ; 30 M.L T. 28 ; 48 Cal. 832 ; 1921 M.W.N. 396 ... ... 528 

Ma Tin p. Ko Scin Hone, 1939 Rang. 291 ; 184 I.C. 665 ... ... 10S6 

Mac Dougall p. Gardiner, (1875) 1 Ch.D. 13 ; 45 L.J.Ch. 27 ; 33 L.T. 521 ... Ii:i.ll6 
Mac Garth p. Black, (1926) I6I L.T.J0. 444. C.A. ... ... ... 432 

Mac Lulich p. Mac Lulich, (1920) P. 439 ; 89 L J.P. 242 ; 124 L.T. 66 C.A. 451 

Mackay p. Dick, (1881) 6 A.C. 251 ... 3226 

^acklin p. Waterhouse, (1825) 5 Bing. 212 ... ... ... 792,798 

% 



Ixxii 


Table of Case'S 


Page 

Mackinnon t7. Lang, 5 Bom. 584 ... ... ... ... 76 

Maclean r. The Workers’ Union, (1929) 1 Cb. 002 ... ... 848 

Macleod v. Kissan, 30 Bom. 250 ; 6 Bom.L.B. 995 ... ... 247 

Mac Millan & Co. v. K. and .1. Cooper. 51 1.A. 109 ; 1924 P.C. 75 ; 26 Bom 
L.R. 292 ; 46 M.L.J. 637 ; 22 A.L.J. 473 ; 28 C.W.N. 613 ; 48 Bom. 

308; 83 I.C. 101 ; 19 M.L.W. 299 ; 1924 M.W.N. 308 ; 2 Pat.L.R. 137 893 

Macmillan v. Shamsul Ulama M. Zaka) 19 Bom. 557 ... ... 293 

V. Ehrmann Bros. Ltd,, (1904) 21 R.P.C. 357 ... ... 511 

Madan Choudhry v. Kamaldhari, 1930 Pat. 121 ,* l27 I.C. 281 ... ... 394 

Madaii Gopal v. Kameswara, 19.36 Mad. 25 ; 42 M.L.W. 795 ; 69 M.L.J. 

716 ; 1935 M.W.N. 1279 ; 159 I.C. 872 ... ... ... 06 

Madan Lall Lakshmi Narain, 1939 Pat. 13 ... ... ... 1068 

Madan Mohan v. Gaja Prasad, 14 C.L.J. 159 ^ 11 I.C. 228 ... ... 1273 

V. Kanhai Lai, 17 All. 284 ; 1895 A.W.N. 46 ... ... ,,1195 

Sashi Bhnsuii, 19 C.W.N. 1211 ... ... ... 1058 

Madappaya i;. Mahabala. 1937 Mad. 826 ... ... 359 

Madaroo Khan v. Munaw#r Khan, 1939 Oudh 111 ; 1939 O. W. N. 932 485 

Maddu Mai v. Baggu, 20 1. C. 881 ... ••• ... ... 530 

Madhab v. Baikuntha. 4 Pat. L. .T. 682 ... ... ... ... 202 

Madhab Chunder v. Banee Madhub, (1685) 15 Suth. W.R. 85 ... ... 9.53 

Madhab Chandra ( rhose v- Nirod Chandra Ghose, I. L. R, (1939) 1 Cal. 

574 ; 1939 Cal. 477 ; 43 C. W. N. 775 ; 118 T. C. 637 ... ... 435 

Madhabdas V. Devidas, 59 Bom. 97 ... ... ... ... 987 

Madhavdas v. Sitaram, 36 Bom. L. R. 941 ... ... ... 986 

Madhava Raw v, Fernandes, 17 Mad. 368 ... ... ... 478 

Madhavji v. Ramnath, 30 Bom. 457 ; 8 Bom. L. R 354 ... ... 505 

Madhgoiida Baba ji r. Kalappa, 58 Bom. .848 ; 1934 Bern. 178 ... ... 194 

Madho Das v. Ram Kishen, 14 All. 238 ; 1892 A.W.N. 07 ... ... 1146 

Ramji. 16 AH. 286 ; 1894 A. W.N. 84 .... ... ... 310 

Madho Lai v. Lai Bahadur, 1934 All. 103 ... ... ... 1040 

Madho Pershad v Gajadhar, 11 1. A. 186 ; 11 Cal. Ill ... ... 40, 374 

Madhu Sardar v. Khitish, 42 Cal. 289 ; 30 I. C. 82 ... ... ... 103 

Madhub v. Rani Sarat Kumari, 15 C.W.N. 126 ; 6 I.C. 20 ... ... 166 

Madhusudan v. Rakhal, 43 Cal. 248 ; 19 C.W.N. 1070 ; 22 C.L.J. 552 ... 616 

Madina Bibi v, Ismail Durga Association, 1940 Mad. 789 ... ... 960 

Madras and South Marhatta Railway Co., r. Sundarji Kalidas, 57 

C.L.J. 281 ; 1933 Cal. 742 ; 60 Cal, 996 ; 147 I.C. 752 ... ... 807 

Madras Steam Navig. Co. v. Shalimar Works, 42 Cal. 85 ; 28 I.C. 463 ... 314 

Madura etc. Devasthanam v. Annnvi, 1926 Mad. 57 ; 49 M.L.J. 516 ; 91 I.C. 

52.5 ; 3925 M.W.N. 603 ... ... ... ... ... 1099 

Madura Co., Ltd. r. P C. Xavier, 1931 Mad. 115 ; 1930 M.W.N. 816 ; 51 Cal. 

304; 130 I.C. 658 ... ... ... ... ... 100 

Madura etc. v. Sundaram, 1926 Mad. 57 ... ... 59 

Magaliiri Garudiah v, Narayana, 3 Mad. 359 ... ... 946, 952 

Magan Behari v. Ram Partap, I.L.R. (1939) All. 563 ; 1939 All. 535 ; 1939 

A.L.J. 405 ; 1939 A.W.R. 335 ; 184 I.C. 160 ... ... ... 1174 

MagAnlal v. Bhudar, 51 Bom. 149 ... ... ... ... 43 



Table of Gases 


Ixxiii 


Page 

Magor V. Wilks, (1827) 5 LJ.O.S.K.n. 308 ... ... ... 477 

Mahabali Prasad r. Palmer, 54 All. 781 ; 1U32 All. 607 ; 1932 A.L.J. 761 ••• 982 

Mahadeo Chaubc v. Ram Kaj, 1930 All. 108 ; 122 I.C. 414 ; 14 R.l). 101 ... 406 

Mahadco Prasad v. Karla Bharathl, 62 I. A. 47 ; 1935 P.C. 41 ; 39 ( ■.W.N. 

433 ; 57 All. 159 ; 68 M.L.J. 499 ; 37 Bom. L.R. 333 ... 155. 196 

Mahadeo v, Kamchaiidra. 1940 Nag. 215 ; 187 I.Q. 367 ... ... 1204 

Mabadcva Aiyar v. Gopal Aiyar, 34 Mad. 51 ; 8 5I.L.T. 289 ; 8 I.O. 390 ... 1217 

Mahadcva Sastrigal v. Manila! Rcddiar, 1933 Mad. 871 ; A.L.R. 1933 Mad. 

1187 ; 1933 M W.N. 931 , ... ... ... ... 359 

Mahalakshinamma v. Ramayya, 1037 Mad. 178 ; (1937) 1 M.L.J. 21 ; 168 

I.O. 717 ; 44 M.L.W. 873 ... ... ... ... 1131 

Mahalinga v. (AaiiapaMii, 27 Mad. 528, ; 13 M.L.J. 445 ... 1193, 1195 

Mahamaya v. llaridas. 42 Cal. 455; lO 'b.W.N. 208 ; 20 O.L.J.183... 158, 100.164, 1152 
Mahaiacd Iluji ». \CaIiinabai, 41 Mad. 211 ; 42 I.C. 517 ... ... 1066 

Mahammad Yiisufudcfin Secy, of State, 30 Cal. 872 ... ... 952 

M aha (lob hid IJamanuj Das v. Rani Dabciidrabala, 4 P.L.J. 387 ... 295 

Mahan th Dainodar Dlis v. Benares Bank IJiil., 5 P.L..r. 536 ; 1 P.L.J'. 691 291 

Mahantli Ramdhan Purl v, Oliaudhiiry Laclimi Narain, 41 C.W.N. 418 01 

Mahantli Singh IT Ba Yi, 43 C.W.N. 641 ... ... ... 977 

Maharaj Bahadur u. Siva Saran. 6 Pat. L.J. 185 ; 1021 Pat. 23 ... 339 

Maharaj Baliadur Singh v. Basiriiddin. 41 C.L.J. 607 ; 1925 Cal. 1135 ... 1138 

Maharaja Bahadur of llathwa li.E. Bo;d, 40 (v.W.N. 65 ... ... 1C98 

Maharaja of Burdwan v. Apurba, 15 C.W.N. 872 ; 11 C.L.J. 50 ... 245 

Maharaja of Jcypore v. Uukmini, 42 ^lad. 589 ; 1919 P.C. I ; 16I.A. 109... 1010 

Maharaja of Kolhapur r. Snndarani Ayyar, 18 Mad. 1 ; 1923 Mad. 081 ... 1017 

Maharaja Bir Bikram Kishore Jadab Chandra, 40 C.W.N. 215 ... 930 

Maharaja of Rc\Yah v. Swam! Saran, 25 All. 035 ; 19*13 A. W.N. 189 ... 538 

Maharaja Sir Manhulra ('handiui Siidhir Krishna, 35 C.W.N. 850 ... 910 

Maharaja Srish Chandra r. Iliirendra Lai I. L.R. (1939) 2 Cal. 446 ... 1029 

Maharajah of Vizianagram f\ llani of Bobbili, IS Sutli. W.R. 301 ... 351 

Maharana v. E N. David, 46 All. 10 ; 21 A.L.J. 727 ; 1924 All. 10 . . 182 

Mahbooban Bibi r. Md. Ammeruddin, 8 Pat. 645; 1929 Pat. 207 ... 927 

Mahedar RaLaman Mia p. Kanti Chandra, 61 Cal. 980 ; 1935 Cal. 10 ; !i8 

C.W.N. 888 ; 59 C.L.J. 523 ; 154 I.C, 82 ... ... ... 310 

Mahendra Chandra u. Tlic Emperor, 33 C.W.N. 172 ; 1928 Cal. 359 ... 897 

Mahcndra Narayan v. Dakshina Kanjan, 61 C.r-i.J. 537 ; 1930 Cal. ill ; 100 

I.C. 870 ... ... ... ... ... 463,466 

Mahindra v. Mt. Lai Jhari, 1931 Pat. 296 ; 12 P.L.T. 466 ; 133 I.C. 366 ... 1218 

Mahmoud & Ispahani, lie, (1021) 2 K.B. 716 ; 125 L.T. 161 ... ... 400 

Mahmud Ali p. Mt. Ohulam Fatima, 19.35 Lah. 902 ; 160 I.C. 365 ... 1067 

Mahomed Athar 27. Ram jail Khan, 34 Cal. 58y ... ... ... 173 

Mahomed Esuf p, Rajaratnam 33 Mad. 4U2 ; 7 M.L.T. 55 ; 5 I.O. 712(2) 1186 
Mahomed Eusuff r. Umedali, .59 C.L.J. 360 ; 1934 Cal. 750 ; 151 I.C. 1090 1217 

Mahomed Golab v. Mahomed Sulliman, 21 Cal. 612 ... ... 490 

Mahomed Ghastia v, Siraj-ud-diii, 1922 Lah. 198 ; 66 I.C. 490 ; 21 Lah. 376 1291 

Mahomed llabeeb v. Anjuinan Ara Begum, 62 Cal. 393 ... ••. 1^85 

JVlahomed Haji Essack Abdul Kahimaii, 41 Bom. 312 ; 18 Bom.L.K. 198 ]89 



Ixxiv 


Table of Gases 


Page 

Mahomed Haji Hamed v. Jute and Ounny Brokers Ltd., 1932 Bom. 42 ; 

33 Bom.L.R. 1364 ; 135 I.C. 170 ... ... ... ... 271 

Mahomed Hussain v. Ham Lai, 1924 Lab. 39 ; 5 L.L.J. 198 ; 71 LG. 783 ... 1204 

Mahomed Kalimuddin v. Stewart, 47 Cal. 623 ; 31 C.L.J. 247 ; 56 I.C. 556 418, 420 
Mahomed Nathubhai r. Husen, 22 Bom. 729 ... ... ... 260 

Mahomed Rowthan r. Mahomed Husin, 22 Mad. 337 ; 9 M.L.J. 135 ... 778 

Mahomedally v. Akberally, 38 O.W.N. 452 ; 1934 P.C. 53 ; 36 Bom.L.R.386 . 209 

Mahrana, Mt. t?. E. V. David. 46 All. 16 ; 1924 All. 40 ; 24 A.L.J. 737 ...190, 192 

Mahtab Singh v. Collector of Saharanpur, 1932 All 454 ; 1932 A.L.J. 556... 1248 

r. Hub Lai. 48 All. 630 ; 1926 All. 610 ; 98 I.C. 590 ... 938 

Mahtab-un-Nissa v, Rifaqat Ullah, 85 I.C. 459 ; 1925 All. 474 . ... 1082 

Mai Bu V. Mai Oh Gyi, 5 Rang. 70 ; 1927 Rang. 179 ; 101 I.C. 717 ... 606 

Maimuna Begum, Mt. v. Sharafat Ullah, 1331 All. 403 ... ... 928 

Maina v, Bachchi. 28 All. 655 ; 1906 A.W.N. 165 ; 3 A.L.J. 551 ... ^ 841 

Maina Bibi v. Chaudbri Vakil, 52 I.A. 145 ; 1925 P.C. 03 ... ...932, 934 

Maisel v. Financial Times Ltd.. ( 1915) 84 L.J.K.B. 2145 ; 112 L.T. 953 ..^432, 492 

Makhanlal v. Basudharanjan, 61 Cal. 504 ; 1934 Cal. 721 ... ... 72,229 

I?. Panchamlal, 1934 Nag. 220 ... ... ... 10 !8 

Makin v. Watkinson, (1870) L.H. 6 Ex. 25 ; 40 L..T.Ex. 33 ; 23 L.T. 592 ... 504 

Makram Ali v. Abdul Hamid, . 1027 Cal. 880 ; 104 I.C. 623 ... ... 65 

Malabar Forest & Rubber Co. v Maclcod, 1926 Mad. 270 ; 91 I.C. 615 ... 1100 

Malaiyya Pillai v. Tiruinala 36 Mad. 62 ; 21 M.L.J. 1002 ; 12 I.C. 170 ... 903 

Malamcband I?. Ucoraj, (1930) M.L.R. 161 ... ... ... 1200 

Malik Gulam Mohammad v. Rajeshwar, 1940 I/.ih. 333 ... ... 1132 

Mallappa Yellappa Bennur v, Raghavendra, 1938 Bom. 17.3 ; I.L.li. 1938 

Bom. 16 ; 171 I.C. 615 ; 40 Bom. L.R. 77 ... ... ...335, 336 

Mallow, March & Co. v. Court of Wards, (1872) LJl. 1 P.C. 436 ... 239 

Malone v. Laskey, (1907) 2 K.B. Ill ... ... ... ... llo7 

M$ilyam Patel v, Lakka Narayana, 54 Mad. 793 ; 1931 Mad. 284 ... 66 

Mam Raj v. Chhotu, 1933 Lah. 763(1) ; 34 P.L.R. 880 ... ... 463 

Mama v. Sasoon, 55 I.A. 360 ; 1928 P.C. 208 ; 30 Bom.L.R. 1242 ; 55 
M.L.J. 523 ; 111 I.C. 413 ; 53 Bom. .597 ; 26 A.L.J. 1220 *, 32 C.W.N. 

953 ; 28 M.L.W. 257 ; 48 C.LJ. 451 ; 1928 M.W\N. 893 ... 1268. 1270 

Man Singh (Firm) v. B.N. Sinha, 1940 Lah. 198 ... ... ...969,970 

Manasharam r. Ahmad Ilossein, 21 C.W.N. 63 ; 37 I.C. 380 ... ... 1113 

Manavikraman v. Avisilan, 19 Mad. 80 ; 6 M.L J. 11 ... ... 707 

Manbahal Rai v. Ram Ghulam, 1927 All. 633 ,* 103 I.C. 43 ... ... 1056 

Manchubhai Navalchand v. John 11. Tod, 20 Bom. 633 ... ... 658 

Mandakinee v. Basanta Kumarec, 60 Cal. 1003 ; 1933 Cal. 884 ; 147 I C. 811 1165 

Mandal & Co. v. Fazul Ellahie, 41 Cal. 825 ; 26 I.C. 209 ... ... 1237 

Manders v. Williams, (1849) 4 Exch. 339 ; 154 E.R. 1242 ... ... 85 

Maneckji Pestonji v. Wadilal, 53 I.A. 92 ; 1926 P.C. 38 ; 24 A.L.J. 657 ; 28 

Bom.L.R. 777 ; 43 C.L.J. 508 ; 50 Bom. 360 ; 30 C.W.N. 890 .e. 1242 

Maneklal r. Snryapur Mills Co., 52 Bom. 477 ; 1928 Bom. 252 ; 30 Bom. 

L.R. 549 ; 110 I.C. 33 ... ... ... ... ... 859 

— v. Yorkshire Ins. Co., 1939 Bom. 161 ; 41 Bom. L R. 353 ... 1010 

Mangal Chand v. Zainab Bibi, 1926 All. 177 ; 90 I.C. 266 .m ••• 7Q7 



Table of Gases 


Ixxv 


Page 

Maogat Rai v- Mt. Sakina Begam. 1934 All. 441 ; 1934 A.L.J. 64 ... 927 

Manglea v. Dixon, (1852) 3 iJ.L.O. 702 ... ... ... ... 706 

Mangulul v. Chandi Charaii, 40 C.W.N. 222 ... ... ... 1058 

Manickammal v, Murugappa, 1935 Mad. 483 ; 157 1.0. 181 ... ...166,467 

Manicklal V. Kadambini, 43 C.L.J. 272 ; 1926 Cal. 763 ... .. 1044 

Manilal v. Radhakisson, 45 Bom. 386 ; 1921 Bom. 23S ... ... 211 


7- V. B. N. Ry. Ltd., 39 C.W.N. 114 ; 193.5 tal. 271 (2) ;15.5 I.C. 1052 808 

— ■ r. Ishvarbhai, 1925 Bom. 367 ; 27 Bom. L. R. 421 ; 87 I.C. 934 ...1163,1161 
Manindra Chandra v, Aswini Kumar. 48 Cal. 427 ; 1921 Cal. 185 ; 25 

C. W. N. 297 ; CO I. C. 337 *; 32 O. L. .T. 168 ... ... C69, 1233, 1235 

V. I4il Mohun, 56 Cal. 940 ; 1929 Cal. 358 ; 49 C. L. .T. 212 ... 325 

Maniram v, Setli Rupchand, 33 I. A. 165 ; 33 Cal. 1C47 ; 4 C. L. .1. 94 ; 8 

Bom. L. II. 501 ; 10 C. W. N. 874 ; 16 M. L. J. 300 ; 3 A. L. J. 525 460 

Munjai^Rajiiji v. K«iiandoo Baloo,*36 Bom.279 ; 13 Bom.L.R.577 ; 11 I.C.724 132 

Manjappa v. Ganat)athi, 21 M. L. .1. 1052 ... ... ... 1049 

Manmo^jlia Kumar Bose *>. Abu Jafer Mahomed, 50 Cal. 484 ; 1929 Cal. 

560 ; 33 C. N. 95 ; 116 I. C. 730 ... ... ... 317 

Manmatha Nath v. Rakhal Chandra. 1933 Cal. 215 ; 56 C. L. .1. 274 ... 1286 

Manmatha Nath Miillick v. Jledait Ali, 59 I. A. 41 ; 1932 P. C. 32 ; 36 
C. W. N. 280 ; 02 M. L. J. 287 ; 1932 M. W. N. 222 ; 34 Bom.L. It. 

489 ; 1932 A.L..T. 341 ; 9 O.W.N. 418 ; U Pat. 266 ... ... 702 

Mannarswami Ayyar v. Rainaswami. 1929 Mad. 394 ; 1929 M.W.N. 158 ; 

30 M. L. W. 361 ; 119 I.C. 39 ... ... ... ... 307 

Manni v. Crooke, 2 All. 296 ... ... ... ... ... 70 

Manni Oir v, Amar Jati. 58 All. 594 ; 1936 All. 01 ... ... 929 

Manno Chaudhry Muiishi Chowdhury, 3 Pat. B. J. 188 ; 5 P, I4. W. 97 1170 

Manohar Lakhmiram, 12 Bo;n. 217; 12 Tnd. Jur. 387 ••• ... 195 

Manohar Raja Peary Mohan, 30 C. L. .1. 177 ... ... ... 991 

Manohar Bapuji v. Chandra vvati,* 1936 Nag. 26 ; 161 I. C. 409 ...569, 570 

Manohar Lai v, Kishan Lai, 1938 Lah. 10 ; 176 I. C. 919 ... ... 607 

Mansa Ram v, Mt. Aiicho, 55 All. 700 ; 1933 All. 521 ; 1933 A. L. J. 998... 373 

V. Hiralal, I. L. H. (1940) All. 147 ; 1940 All. 2C9 ; 1940 

A. L. J. 51 ; 190 I.C. 356 ... ... ... ... ... 631 

Mansell v. Griffin, (1908) 1 K. B. 947 ; 77 L. J. K. B. 676 ; 99 L. T. 132... 422 

Mansing v. Amad Kunhi, 17 Mad. 14 ... ... ... ... 144 

Montaignac v, Shitta, (1899) 15 C. A. 357... ... ... ... 681 

Manufacturers' Life Ins. r. Haridasi, 42 C. W. N. 823 ... ... 1010 

Maqboolan, Mt. v. Ramzan, 2 Luck. 482 ; 1927 Oudh 154 ; 101 I.C. 261 1088,1089 

Maqbul Ahmad p. Onkar Pratap, 57 All. 242 ; 1935 P. C. 85 ; 1935 M.W.N. 

438 ; 1935 A. L. J. 578 ; 39 C.W.N. 640 ; 68 M.L. J. 665 ; 61 C.L.J. 

267 ; 37 P.L.R. 395 ; 37 Bom. L. R. 533 ; 62 I. A. 80 ... ...365, 434 

Maqsudul v. Collector of Farukhabad, 1931 Oftdh. 430 ; 134 I. C. 1100 ... 752 

Mara p. Browne, (1896) 1 Ch. 199 ... ... ... ... 257 

Marbe* p. George Edwardes, (Daly’s Theatre). (1928) 1 K. B. 269 ... 884 

Margaret Lornie p. Abu Backer Sait, 1939 Mad. 414 ; 184 1. C. 735 ; 1939 

M. W. N. 555 ; 49 L. W. 207 ; (1939) 1 M. L. J. 664 ... ... 203 

Mariam Bibi p. Cassim Ebrahim, 1939 Rang. 278 ; 1940 R. L. R. 35 ... 511 



Ixxyi 


Table of Gases 


Page 

Mariappan v. Nalla Sevugan, 1933 Mad. 298 ; 142 1. C. 17 ... ... 514 

Mariyil Raman t, K. M. Narayanam, 26 Mad. 461 ... 57 

Markham v. Wernhcr, Beit and Co., (1902) 18 T. L. R. 763, H. L. ... 432 

Mark! & Co. Ltd. v, Knight S. S. Co. Ltd., (1910) 2 K. B. 1021 ... .56 

Maroti v. Jagannathdas, 1939 Nag. 72 ; 19:i8 N. L. J. 466 ; 180 I. C. 118 402 

Marriner v. Bishop of Bath and Wells, (1893) P. 14.5 ... ... 498 

Marriott v. Chamberlain, (188.5) 17 Q. H. D. 154 ; 55 L. .7. Q. B. 448 ... 447 

Marshall v, T..angley, (1889) W. N. 222 ... ... ... ... .516 

Marshal & Co. p. Naginchand, 42 Bom. 473 ; 18 liom. L.R. 915 ; 37 I.C.G44 777 

Marstrand Fishing Co. v. Beer, (1937) 1 All E. R.'158 ... ... 1014 

Martin r. McTaggart, (1906) 2 I. R. 120 ... - ... ... ^...479, 855 

Manithamuthu p. Kadir, I. L. R. (1938) ]\Iad. 5G8 ; 1938 Mad. 377 ... 1209 

Maruti p. Mallapnr Shri ( lopal Krishna, 34iBom.L.R. 415 ; 19.32 Bom. 305 154 

Marzetti p. Williams, (1833) 1 B. & Ad. 415 ; l(n) E. R. 842...* ... 482 

Masina Bavamrna p. Yondru Papanna, (1937) 1 M. L. J. 1,33 ;«1930 Mad. ‘ 

071 ; 19.36 M. W. N. 9C4 ; 44 M. L. W. 728 ; 105 I. C. 620 916 

Mask & Co. p. Secry. of 8tate, I.T..R. 1938 Mad. 140 ; 1938 ]VIad. o38 ; 1938 

M. W. N. 341 ; 47 M. L. W. .535 ... ... ... ... 418 

Mason p. liarvey, (1853) S Ex. 819 ... .. ... ... I0l2 

Masonic, etc. Assuranc'c Co., lie, 32 Cli. 1>. 373 ; 55 L, .1. Cli. GOO ... 144 

Master p. Miller, (1791) 4 T. R. 320 ; 100 E. R. 1(}42 ... ... 385 

Masthan Sahib p. .Assan Bivi, 23 Mad. 371 ... ... ... (127 

Mata Din p. Ahniad Ali, 34 All. 213 ; 39 T. A. 49 ; 16 C. W. N. 338 ; 1912 

M. W. N. 183 ; 14 Bom.L.R. 192 ; 9 A. L. J. 215 ; 23 xM. L. .7. 6 ... 405 

p. Iftikhar Husain, 1930 Oudh 178 ; 6 O.W.N. 393 ; 118 I.C. 

835 ; 5 Luck, .53 ... ... ... ... ... 1139 

Mata Prasad p. Nage.shar Saliai, 52 I.A. 398 ; 1925 P.(^ .272 ; 24 A.i:,..7. 1 
50 18 ; 47 All, 883 ; 1920 M.W.N. 83 ; 28 Bom.Tx.H. 1110 ; 30 

C.W.N. 020 ; 43 O.L..7. 51 ; 13 O.L.J. 19 ; 3 O.W.N. 1 ... 911 

Matangini p. Jogendra, 79 Cal. 84 ... ... ... ... 1004 

Matilal p. Judhistir, 20 C.W.N. 310 ; 22 C.L.J. 254 ; 31 I.O. 181 ... 350 

Matra Mondal p. Ilari Mohuii, 17 Cal. 155 ... ... ...318,319 

Matthew p. Osborne, 13 C. B. 919 ; 22 L. .1. C. P. 241 ; 138 E. R. 1105 ... 409 

Matthews, lie, Ex parle p. Powell, (1875) 1 Cli, I). 501 ; 34 Ix. T. 224 ; 24 

W. R.378C. A. ... ... ... ... ... 481 

Mathews, In re : Oates v, Mooney, (1905) 2 Cli. 400 ; 74 L.J.Ch. 656 ; 

93 L.T. 158 ; 54 W.R. 75 ... ... ... ... 08 

Mathra Das p. vSliamboo Nath, 1929 Lah. 203 ; 112 I.C. 843 ... ... 380 

Mathura Nath v. Bageswari, 46 C.L.J. 362 ; 1928 Cal. 57 ; 100 1.C.516 ... 232 

Mathura Pras.ad p. Satya Narayan, 63 LC. 812 ... ... ... 288 

Mathura Singh p. Palakdhari, 1940 Fat, 512 ; 187 I.C. 484 ; 21 P.L.T. 770 1130 

Mathuranayagam p. Miinicipal Council, Madura, 1937 Mad. 152 ; (1937) 

1 M.L.J. 125 ; 1930 M.W.N. 1373 ; 107 I.C. 176 ; 44 M.L.W. 801 ... 400,479 
Manley & Sons, Ltd. p. Berkett, (1912) 2 K.B. 329, ; 81 L.J.K.B. 1232 ... 81 

Mauji Ram p. Chaturbhuj, 1936 All. 537 ; on appeal 1939 P.0. 225 ; 1939 

A.L.J. 752 ; 20 Pat. L.T. 731 ; 183 I.C. 196 ... 496, 1075, 1077,1079 

Maung Aung Tha p. Maung Ba Than, 1925 Rang. 246 ; 88 I.C, 612 ... 1098 



Table of Oases 


Ixxvii 


Page 

Maung Ba Thein v. Ma Than Myint, 3 Kang. 483 ; 1926 Kang. 49 ... 529 

Maung Ba To v. Manng Nyun, 1939 Rang. 442 ... ... ... 1085 

Maung Ba Tu r. Ma Tliet Su, 5 Rang. 785 ; 1928 Kang. 73 ; 108 I.C. 809 ... 1168 

Maung Bya v, Maung Kyi, 52 I.A. 385 ; 1925 P.C. 236 ; 42 C.L.J. 150 ; 49 

M.L.J. 282 ; 3 Kang. 494 ; 27 Bom. 1427 ; 30 C.W.N. 218 ... 1165 

Maung Khin Gyi v, Rahim Ulla Khan, 1937 Rang. 249 ; 171 I.C?, 14 ... 915 

Maung Kyaw Hlaiiig r. Chcttyar Firm, 1933 Ritng. 123 ; 144 I.C. 1013 ... 490 

Maung Myat Tha v. Ma Thon, Chan-Toon*s Leading Gases on Buddhist 

Law, p. 86 ... ... — ••• ••• ••• 1085 

Maung Nyi v. Municipal Connmttce, Mandalay, 12 Rang. 335... ... 998 

Maung Pq Thaung v. Toungo Timber Co., 10 Kang 201 ; 1932 Rang. 118 ... 226 

Maung Pe Tru v, TT Thay. 1934 Rang. .347 ; 153 I.C. 539 ... ... 57 

Maung Po Clie*in v, C.R. etc. C3iettyar»Firm, 1935 Rang. 282 ; 158 I.C. 533 525 

Maung Po Chokc»». Muthuveerappa, 1935 Raiig. 116 ; 156 !.(.?. 425 ... 4.^8,442 

Maung Po Kyaw L Se*vv Tngo, 1933 Rang. 25 ... ... 1233, 1235 

Maiiiig^Pyu, In the matter of, 1940 Rang. 84 ... ... ... 1030 

Manng San Gya’Jir .Maung Kyaw, 1937 Rang. 471 ... ... 969 

Maung San Myaing IJ Pon Gyaw, 1924 Rang. 240 ; 2 Kang. 106 .. 1134 

Maung Sein Htin v. Cliee Pan Ngaw, 3 Kang. 275 ; 1025 Rang. 27.) 399 

Maung Shewc Myat v. Maung Po Sin, 3 Rang. 183 ; 1925 Kang. 282 ... 52.3 

Milling Sit Paung Maung Tun, 1925 Bang. 278 ; 4 Bur L.J. 104 ... .‘U8,319 

Maung Tun Thein Maung Sin, 19.37 Rang. 124 ; 170 LC. 105 ... 530 

12 Rang. 670 ; 1.5.3 LC. 942 ... ... 917,968 

Maxim Nordenfclt Nordcnfclt. (1893) 3 C?h. 122 ; 62 lv.J.(?h, 749 ; 69 T.. 


T. 471 ; 42 VV.R. 38 ; (1893) W.N. 112 
j\Iay f). Burdett, (1846) 9 Q.B. lOl 

V. Newton, (1887) 34 Ch.D. 347 ; 56 L..J.Ch. 313 ; 50 L.T. 140 ; 

Maya Ram v. Municipal Committee, Lahore, 19*29 Lah. 730; 121 LC. 5 Cj 0 
Mayadas Bliagat v, (Commercial TTnion Assurance Co., Ltd., 1 li.U. (1937) 
1 Cal. 541 ; 41 C.W.N. 193 ; 169 I.C. 788 
Mayappa v. Supramanian, 43 I.A. 113 ; (1916) A.C. 603 
Mayer, Morris Co. v, London and Westminster Banking Co., l.td., 
(188.5) 1 T.L.R. 300 

Mayor of London v. Cox, (1867) L.Ii. 2 H.L. 239 

Mayor etc. of London Horner, (1914) 111 L/F .)12 

McCallum, In re, (1931) 1 Ch. 143 ; 49 W.K. 129 ; 70 L..T.Ch. 206 

McCheane v. Gyles (No. 2), (1902) 1 Ch. 911 ; 71 L.,T.Ch. 446 ; 86 L. 1. 217 

McConncl v. Wright, (1903) 1 Ch. 546 ; 88 L.T. 431 ; 51 W.R. 601 

McEntirc v. Crossley Bros., (189.5) A.C. 457 

Mclvor Stainbaiik, (1869) 5 M.II.C.K. 70 ... 

McKcown r. Bowdard & Co., (1896) 74 L.T. 712 
McLeod & Co. Ivan Jones & Co., 1926 Cal. 189 *, 87 I.C?. 218 
McNeill V. Reid, (1833) 9 Bing. 08 ; 2 M. ik Sc. 89 ; 1 L.J.C.P. 162 
Md. Abdul Karim v. Md. Yasin, 55 All. 1032 

Md. Akbar Khan r. Attar Singh, 63 I.A. 279 ; 1936 P.C. 171 ; 102 LC. 454 ; 
40 O.W.N. 997; 38 Bom.L.R. 739 ; 1936 A.L.J. 986 ; 17 Lah. 557; 
71 M.L.J. 712 ; 1936 M.W.N. 660 ; 44 M.L.W. 23 ; 38 P.L.U. 10C6 ... 


454 

694 

139,252 

424 

367 

144 

737 

422 

377.522 

489 

48,52 

224 

981 

925 

862 

777 

223 

1191 


1203 



Ixxyiii 


Table of Oases 


Page 

Md. Ebrahim v. Ma Ma, 1939 Rang. 28 ... ... ... ... 926,929 

Md. Habid Ullah v. Bird & Oo., 48 I. A. 175 ; 1922 Cal. 178 ; 65 I. G. 417 ... 1232 

Md. Ismail Khan v. Said-nd-Din, 1927 Lab. 819 ; 104 1. C. 700 ... 527 

Md. Kazim v, Abi Saghir, 11 Pat. 288 ; 1932 Pat. 33 ; 136 I. C. 417 ... 178 

Md. Mahmud Khan r. Laja Mnl, 15 Lah. 683 ; 1934 L>ah. 289 ... ... 1040 

Md. Soleman v, Tasadduq Hossain, 1935 Cal. 623 ; 158 I. C. 544 ... 156 

Md. Umar v. Munshiram, 41 1. C. ^502 ; 54 P. R. 1917 ... ... 192 

Meenakshi v. Ramaswami, 1937 Mad. 785 ; 1937 M.W.N. 757 ... ... 638 

Meenakshi Achi v, Ramaswami Chettiar, 1939 Mad. 552 ; 1939 M. W. N. 


493 ; (1939) 2 M. L. J. 653 ; 184 I. C. 183 ; I.'L. R. 1939 Mad. 820 ... 638 

— V. Soma Sundaram. 44 Mad. 205 ; 1921 Mad. 388 ; 59 L.C. 

404 ; 39 M. L. .T. 403 ; 1920 M. W. N. 507 ... ... ... 257 

Meenakshi Ginning Etc. Co. r. Myle Srecrarculu, 28 Mad. 19 ... * ... 291 

Meenakshi Naidoo v. Subramaniya Sastri, 14 I. A.' IGO ; 11 Mad.»2G ... 336 

Meerea Kuratul-Ain p. Braughton, 1 O. W. N. 3.36 ... .. ...“ ... * 645 

Megavarnam v Krishnan, 1934 Mad. 600 ; 67 M. L. .T. 245 ; 40 M.L.W. 340 , 526 

Meghji V. Dayalji Lai, 48 Bom. 341 ; 1924 Bom. 322 ... ^... ® ... 1045 

Meghraj f. Krishna Chandra, 46 All. 286 ; 1921 All. 365 ; 22 A. L. .T. 193 ... 123 

Mchar Singh v. Ishwar Singh, 1932 Lah. 649 ; 14 Lah. 58 ; 140 I. C. 82 ... 336 

Mehdatunnissa p. Jlalimatunissa, 17 Pat. 751 ; 1939 Pat. 194 ... ... 996 

Mehnga Dass p. Maya Singh, 1937 Lah. 795 ... ... ... 4.50 

Mehtab Singh p. Dayal Singh, 1939 Lah. 172 ; 183 I. C. 140 ; 41P.L. R. 715 52^4 

Mela Ram p. Sandhi, 13 Lah. 796 ; 1933 Lah. 221 ... ... ... 1039 

Mela Ram Gorwara v. Secy, of State, 19.32 All. 381 ; 1932 A. L. .T. 405 794 

Melachrino p. Nickoll & Knight, (1920) 1 K. B. 093 ... ... ... 1235 

Meldrum v. Scorer, (1887) 56 L, T. 471 ... ... ... ... 255 

Mcnier v. Hooper’s Telegraph Works, (1874) L. R. 9 Ch. App. 350 ... 114 

Mercer v. Sparks, (1597) Owen 51 ; Noy. 35 ... ... ... 496 

Merry p. Pownall, (1898) 1 Ch. 306 ; 67 L. J. Ch. 102 ; 78 L. T. 146 ...138, 252 

Mersy Steel & Iron Co. p. Naylor, (1884) 9 A. C. 434 ... ... 505 

Metropolitan Asylum Dst. p. Hill, (1881) 6 A. C. 193 ; 29 W. R. 617 ... 424 

Mewa Singh p. Narain Singh, 1919 Lah. 109 ... ... 1091 

Meyer & Co. p. De Croix, (1891) A. C. 520 ... ... ... 774 

p. Faber. (1923) 2 Cli.D. 422 ; 39 T.L.R. 550 ; (1921) 2 Ch. 226 213 

Michael p. Briggs, 14 Mad. 362 ... ... ... ... 260 

Middleton p. Playfair, 1925 Cal. 87 ; 86 I. C. 310 ... ... 1099, 1101 

Midland Bank p. Reckitt, (1933) A. C. I. ... ... ... ... 747 

Midnapore Zamindari Co. p. Ram Kanai, 1926 Pat. 130 ; 5 Pat. 80 ; 1925 

P. H. C. C. 254 ; 91 I. C. 169 ; 7 P. L. T. 188 ... ... 1281 

Midnapore Zemindar y p. Trailokya Nath, 51 Cal. 110 ... ... 960 

Milbank p. Milbank, (1900) 1 Ch. 376 ; 69 L. .T. Ch. 287 ; 82 L. T. 63 ...446, 447 

Millar v. Harper, 38 Ch. D. 110 ; 57 L sT. Ch. 1091 ; 58 L. T. 698 ... 455 

Miller p. Ram Ranjan, 10 Cal. 1014 ... ... ... ... 244 

Millington v. luring, (1880) 6 Q. B. D. 190 ... ... 343, 344, 401 

Mills p. Armstrong, (1883) 13 A. C. 1. ... ... ... ••• 1002 

p. Blackall, (1847) 11 Q. B. 358 ; 17 L. J. Q. B. 31 ; 12 Jur. 93 392 

Mina Kumari p. Bijoy Singh Dudhuria, 44 I. A. 72 ; 1916 P.C. 238 ... 969 



Table of Gases 


Ixxix 


Page 

Mirza Bedar Bukht v. Mirza Khurrum Bukht, 13 Suth. W. R, 315 ... 927 

Mirza Qaiser Beg v. Sheo Shankcr, 53 All. 391; 1932 AIL85 ; 1931 A.L.J. 108 1141 

Mitchell V. Hayne, (1824) 2 Sim. & St. 63 ; 56 K. R. 268 ... ... 82 

V. Jenkins, (1833) 5 B. «& Ad. 588 ... ... ... 1070 

Mitta Kuntha v. Neerunjun, (1824) 14 B. L. R. 166 ... ... ...ICO, 161 

Modern Chemical Works v. Manmohan, 17 Lah. 341 ... ... 961 

Modern Light Cars v. Seals. 49 T. L. R. .503 ... ... ... 981 

Mohamad Ismail v. Provincial Automobile Co., 19.‘>7 Nag. 198 ... 982 

Mohamed Sharif r. Nasir Ali, 5^ All. 44 ; 1930 All. 742 ; 1930 A.L.J. 1443 305 

Mohamidii Mohidecn Hadgar ». Pitchey, (1894) A.C. 437 ... 145 

Mohammad Abid v. Haji Baksha, 1936 Oudh 133 ... ... ... 209 

Mohammad Akbar Khan v. Attar Singh, 17 Lah. 557 ; 1936 P.C. 171 ... 922 

Mohammad Asgar Ali v. Md. Ishaq Aii, 1940 All. 72 ... ... 918 

Moha^nmad llabibul Haq v. Tikam Chand, 1938 P. C. 110 ... ... 924 

Mohammad Ishnq t;.' Mohammad Yusuf, 8 Lah. 514 ; 1927 Lah. 420 ; 

9 L. L. J. 248 ; 101 I. C. 172 ; 29 P. L. R. 114 ... ... ... 688 

Mohammad Ismail «Maula Bakhsh v* Abdul Majid, I. L. H. (1937) Lah. 

580 ; 1937 Lah. 259 ; 3i) P. L. R. 958 ; 173 I. C. 175 ... ... 758 

Mohammad Qamar «?. Md. Salamat .4li, 55 All. 512 ; 1933 All. 407 ... 207 

Mohammad Raza v. Kapurthala Estate, 1935 Cudh 164 ; 11 O. W. N. 

1426 ; 153 I. C. 856 ; 1935 O. L. R. 65 ... ... ... 333 

Mohammad Solcman v. Tasadduq, 1935 Gal. 623 ; 158 I.C. 554 ... 208 

Mohatabuddin v, Mahamniad Najir, 40 C. W. N. 173 . ... 1207 

Mohan Bhasin Share Agency v, Khuda Bakhsh, 10!19 liah. 260 ; 181 1. C. 

43 ; 41 P. L. R. 797 ... ... ... ... ... 1231 

Mohan Laliiy.(4ordhan Lalji, 10 I.A.07; 15 Bom.L.R. 606 ; 17 C.W.N.711 162,163 

V, Madhu8udan.,32 All. 461 ; 7 A. L. J. 430 ; 6 1. C. 77 ... 168 

Mohan Sing Kishen Chand v. Janki Dass, 19*37 F.ah. 241 ... ... 216 

Mohana Vein u. Anuamalai, J923 Mad. 337 ... ... ... 63 

Mohaidal i;. Abdul Rahim, 1930 Nag. 90 ; 121 I. C. 667 ; 12 N. L. J. 177 ... 290 

Moheudia Nath Ghosh v. .Tadu Nath, 9 C. L. J. 107 ... ... 936 

Mohesh Chandra v. Radha Kishore, 12 C. W. N. 28 ; 6 C. L. J. 580 ... 634 

Mohidecn Batcha v. Sheik Dawood, 1026 Mad. 1035 ... ... 974 

Mohideen Bnwa v. Riguad Perfume, 10 Rang l.‘i3 ; 1932 Rang. 114 1183, 1187 

Mohim Chandra r. Kamdayal, 30 C. W. N. 371 ; 1926 Cal. 170 ; 42 C. L. J. 

582 ; 91 I. C. 757 ... ... ... ... ... 383 

Mohindar Singh r. Firm Nagina Mai Bhuna Ram, 32 P, L. R. 753 ; 1932 

Lah. 22 ; 135 1. C. I9l ... ... ... ... ... 779 

Mohini Debi v. Puma Sashi, 36 C. W. N. 153 ; 1932 Cal. 451 ... 841, 844 

Mohini Mohun v. Bungshi Buddan, 17 Cal. 580 ... ... ... 534 

V. Sitanath, 34 C. W. N. 540 ; 1931 Cal. 233 ; 51 C.L.J. 243... 894 

V. Surendra. 42 Cal. 550 ; *21 C. L. J. 68 ; 26 I. C. 296 ; 

18C. W. N. 1189 ... ... ... ... 1072,1073 

Mohori Bibi v, Dhurmodas, 30 I. A. 114 ; 5 Bom. L.R. 421 ; 7 C.W.N. 441 ; 

30 Cal. 539 ... ... ... - - 200 

Mrfxori Lai i>. Jlmpcror, 42 C.W.N. 783 ... ... ... .. IQOl 

Sheonandan v. Dhupan. 14 C.W.N. 1104 ; 7 I.C. 164 ... ... 178 



Ixxx 


Table of Canes 


Page 

Moidccu Baba v, Chettyar Firm, 1931 Rang. 160 ; 152 T.C. 552 ...438, 439 

Mokhoda v. Umesh Chandra, 7 C.L.J. 3S1 ... ... ... 408 

Mollet p. Robinson, (1870) L.R. 5 C.P. 646 ... ... ... 91 

Molloy V. Kilby, (1880) 15 Ch.l). 162 ; 29 W.R. 127, C.A. ... ... 517 

Mon Mohan Chatterjcc v. Bidhu Bhiisan, 43 C.W.N. 295 ; 69 C-Ij-J. 188 ; 

1939 Cal. 460 ; 185 1.C. 6 , ... ... ... ... 202 

Monica v. Subniya, 30 Mad. 407 ... ... ... ... 1030 

Monk r. Warbey, (1935) 1 K.B. 75 ... ... ... ... 1016 

Monmotha v. Anath Bundhu, 25 C.W.N. 106 ; 192 L Cal. 754 ; 61 I.C. 469 ... 463 

Monniotho v. ITarish, 33 Cal. 905 ,* 10 C%W.N. 867 ... ... 108 

Monohar v, Bhupendra, 60 Cal. 452 ; 1932 Cal. 791 ... *...160, 103 

Monohar Das v, Hazarirnull, 58 1. A. 341 ; 1931 P. C. 220 ; 35 a W. N. 

1040 ; 61 M. L. J. 341 ; 33 lloin. L. 11. iS4') ; ]931 M. W. N. 1163 ... 1136 

Monohnr r. Raja Peary Mohon, 30 C. L. J. 177 ; 24 C. W. N. 150, 159, 161, 166 
Monohur Koyal *>. Thaknr Das, 15 Cal. 319 ... ' ... ... 382 

Montagu Stanley & Co. v. Solomon (1932) 2 K. B. 287 . ... ... 112 

Montgomery v, Foy, (1S95; 2 Q. B. 321 ; 65 L. J. Q. B. 18 ; 73 L. T. 12 44, 45, 6.1 

Mookka Konc v. Amnuikutti, 51 .Mad. 1 ; 1928 .Mad. 299 ,* 54 M.L.J. 171 ... 480 

Moot Chand v. Bhoop Singh, 3 Luck. 241 ; 1927 Oudli 4S4 ... ... 67 

V, Ram Kishaii, 55 All. 315 ; 1933 All. 249 ... ... 916 

Mool Raj V, Janeshwar Lai, 41 P.L.lt. 573 ; 1939 Lah. 502 ; 184 1.(3. 826 ... 407 

Moonshee Buzloor Ruheem v. Sliurasoonnisa 11 Moo. I. A. 551 279, 1088 

Moos V, Abdul Ifusain, 1925 I’iom. 523 ; 27 Boin. L.R. 1147 ,* 90 I.C. 600 ... 243 

Mohammad Khalilur Rahman v, Muzaminilullali, 1933 All. 46S ; 1933 

All. 468 ; 1933 A.L J. 1522 ; 144 I.(^. 373 ... ... ... 398 

Morgan, In rc., Owen v, Morgan, 33 Ch.l). 492 ; OOL.l.Oh. 603 376, 522, 510 

Morisoii V. Thompson, (1874) L R. 9 Q.B. 480 ... ... ... 052 

Moro Sadashiv jy. Visaji, 16 Bom. 530 ... ,... ... ... ,306 

Morpeth Rural Council v. Bullocks, etc. Co., (1913) 2 K.B. 7 C.A. ... 486 

Morris r. Baron Si. Co., (1918) A.C. 1 ; 87 L J.K.B. 145 ; 118 IVL 34 H.L.... 382 

V. Clcasby, (1816) 4 M. & S. 566 ; 105 E.R. 943 ... ... 121 

V, Nugent, (1830) 7 0. & P. 572 ... ... ... ... 428 

Morrison o, London County Sc Westminster Bank, (1914) 3 K.B. 356 ... 746 

2 ^. Verschoyle, 6 C.W.N. 429 ... ... ... ... 407 

Morumal r. Oobindram, 1933 Siinl 176 ; 27 H.L.K. 41 ; 144 I.C, 452 ... 1108 

Moselle Solomon v. Martin & Co., 39 C.W.N. 461 ... ... 74, 78, 684 

Mosely v, Koffyfontein Mines Ltd., (1910) 1 Oh.L). 73 ... ... 115 

Moses V. Macfarlan, (1760) 2 Burr. 1005 ... ... ... 1124 

Moss V. Malings, (1887) 33 Ch. 1). 603 ; 56 L.J.Ch. 126 ; 35 W.R. 165 ... 451 

Motharam Doulatram v. rahhijrai,l925 Sind 159; 8) I.C. 141; 19 S.L.R. 286 534 

Mothi Rungaya Chetty v. Secy, of State, 28 Mad. 213 ; 18 M.L.J. 226 108, 335 

Mothooranath v. Kristokumar, 4 Cal. 360 ... ... 869 

Moti Lai V, India Nath, 13 C.W.N. 1165 ; 36 Cal. 907 ; 3 I.C. 831 1053, 1109 

Shankar Lai, 1939 Bom. 345 ; 41 Bom. L.R. 536 ; 184 I.C. 520 531 

V. Unao Commercial Bank, 52 All. 851 ; 1930 P.C. 238 226, 227 

Motilal V. Akbarbhai, 1939 Bom. 309 ; 41 Bom. L.R. 538 ; 183 T.C. 785 ... 1254 

(Thellabhai, 17 Bom. 6 ... ... ... ... J87 



'Pahle of Gases 


Izxxi 


Motilal V, Harnarayan, 47 Bom. 716 ... ... ... ... 933 

■ V. Shankarlal, 1939 Bom. 345 ; 41 Bom. L.R. 536 ; 184 I.C. 520 ... 315 

■ — ; ■ - V, Suraimal, 30 Bom. 167 ; 6 Bom. L-R. 1038 ... ... 286 

Motilal Poddar v. Judhiatir, 20 O.W.N. 310 ; 22 C.L.J. 254 ; 31 I.C. 181 ... 522 

Moti Mahton v. Debal, 1935 Pat. 503 ; 159 I.C. 966 ; 17 P.L.T. 67 ... 361 

Moti Ram t>. Basheshar, 1939 Peah. 34 ; 183 I.C. 833 ; 1939 Peah. L.J. 42 ... 1135 

V. Narain Dae, 1933 Lah. 245 ; 33 P.L.R 694 ; 139 I.C. 441 ... 526 

Motigavri a. Pranjivandaa, 6 Bom. 302 ; 6 Ind. Jur. 428 ... ... 360 

Motor Houae Co. v. Charlie, 6 Bang. 763; 1929 Rang. 76 ; 115 I.C. 670 ... 1120 

Mott a. Shoolbread, (1875) L.R. 20 Eq. 22 ... ... ... 1157 

Moult a. Halliday, (1898) 1 Q.B. 125 ; 67 L J. Ci B. 451 ; 77 L.T. 794 ... 480 

Moulvi (Jmar AH Baiiuahker a. Jnan Ranjan, 39 C.W.N. 945 ... 894 

Mount Oaahell CEarl) a. Barber, (1853) 14 C.B. 53 ; 139 E.R. 23 ... 267 

Mozler V. Alaton, (1847) 1 Ph. 790 ; 41 E.R. 833. L.C. ... 112, 113, 120 

Mudhun Moliun a. Gokul Dosa, 10 M.I.A. .563 ; 5 Suth . W.R. 91 ... 707 

Muhan/mad Abdql Rab.a. Khodaija Bibi, 1925 All. 457 ; 23 A.L.J. 428 ... 625 

Muhammad Aakari t)'. Niaar Huaaiii. 43 All. 311; 1921 All. 91; 19 A.L.J. 50 603 

Muhammad Esud Rowthcr a. M. Hateem & Co., 1934 Mad. 581 ; 67 M.L.J. 

296 ; 1931 M.W.N. 1011 ; 153 I.C. Ill ... ... ... 282 

Muhammad Hafiz a. Md. Zakariya, 49 I. A. 9; 1922 P C. 23 ; 42 M L.J. 218 ; 

20 A.L.J. 17 ; 26 C.W.N. 297 ; 65 I 0. 79 ; 44 All. 121 ; 1922 M.W.N. 

89 ; 24 Bom. L R. 341 ; 3 Pat. L.T. 279 ; 35 C.L.J. 126 ... ... * 279 

Muhammad liaasan a. Baidya Nath, 1940 Pat. 140 .. ... ... 1036 

a. Sohara, 1924 Lah. 389 ; 71 I.C. 805 ... .. 464 

Muhammad Ibrahim a. Gulnm \hmed, 1 B.II.C R., O C, 2:16 ... 1083 

Muhammad Ishaq a. Md. Hubs dn Khan, 19 ^7 Lah. 382 ; 100 I C. 833 ... 177 

Muhammad Khan a. Ahmad. I' l Lah. 713; 1929 Lah. 254(2) ; 3J P.L.R. 737 3J6 

''a. Uusaini Begum, 32 All. 410 ; 37 I.A. 1V2 ; 14 C.W.N. 

865 ; 7 A.L.J. 871 ; 12 Bcmi, L.R. 638 ; 20 M.L.J. 614 ... ... 1093 

Muhammad Mohidiii a. Mun. Commrs. for the City of Madras, 25 Mad.I18 424 
Muhammad Rustam Ali a. Mushtaq Husain, 47 I.A. 224 ... ... 206 

Muhammad Sahoob a. Mayamad Amnial, 1933 Mad. 789 ; 65 M.L.J. 582... 1168 

Muhammad Shah a. Delhi House of Multan, 1928 Lah. 271 ... ... 363 

Muhammad Shamsuddin a. Shaw Wallace & Co., I.L.R. (1939) Mad. 282 ; 

1939 Mad. 520 ; 184 I.C. 153 ; 1939 M.W.N. 209 ; (1039) 1 M.L.J. 509 78 

Muhammad Sharif a. Khuda Bakhsh, 1936 Lah. 683 ; 33 P.L.R. 278 ... 1088 

Muhammad Sherif a. Nasir Ali, 53 All. 44 ; 1930 All. 742 : 1930 A.L.J.1443 497 

Muhammad Yahya a. Rahim AH, 1929 Lah. 165 ... ... ... 39 

Muhammad Yusuf a. Himalaya Bank, 18 All. 198 ; (1896) A.W.N. 28 ... 118 

a. Muhammad Musa, 4 A.L J. 441 ; (1907) A.W.N. 181 397 

a. Ram Govinda, 1928 Qal. 177(2); 55 Cal. 91 ...971,976 

Muhammad Zaki a. Municipal Board of Mainipuri, 47 I.C. 577; 16A.L.J.440 188 

Muhammadan Association a.* Bakhshi, 6 All. 281 ; 1884 A.W.N. 76 ... 260 

Mukaiidi Lai a. Nur Elahi Abdul Ali, 1934 Lah. 44 ; 144 I.C. 828 ... 290 

Mukat Lai a. Gulab, 1931 All. 229 ; 132 I.C. 422 ; 1931 A.L.J. 363 ... 1223 

Mukhan, Mt. a. Haidar, 1932 Lah. 449 ; 137 I.C. 739 ; 33 P.L.R. 576 1088 

Mukhi Jeramdas a. Tik^mal, 1935 Sind 194 ... ... ... 69 

k 



Ixxxii 


TcMe of Gases 


Page 

Muktamala r. Ram Chandra, 31 C.W.N. 258 ; 1927 Cal. 84 ; 97 I.C. 879 ... 490 

Mul Chand r. Downie & Co.; Ltd., 1928 Lah. 596 ; 110 I.C. 910 ... 188 

Mulchand Joharimal v, Sngan Chand, 1 Bom. 23 ... ... ... 291,394 

Mulji Thakersey v, Gomti, 11 Bom. 412 ... ... ... ... 1091 

Mulraj V. Viswanath, 40 I. A. 24 ; 37 Bom. 198 ; 11 A. L. J. 7 ; 24 M.L.J. 

60 ; 17 C.W.N. 209 ; 15 Bom. L.R. 9 ; 17 I.C. 627 ; 17 C.LJ. 162 ... 468 

Mulsing Dowlatram (Firm) v, Fatehchand, 1936 Sind 229 ; 30 S. li. R. 182 • 273 

Mungle Chand v. (ropal Ram, 34 Cal. 101 ... ... ... 318 

Munia V. Perumal, 37 Mad. 390 ; 26 J.C. 195 t ... ... ... 202 

Municipal Coi-poration of Bombay v. Cuverji, (1896) I. L. R. 20 Bom. 124... 92 

V. Secy, of State, 58 Bora. 660 ; 1934 Bom. 277 ; 36 Bom. L. R. 

5C8 ; 152 1. C. 947 .. ... ... 416 

Municipal Committee, Delhi v. Mohammad Ibrahim, 16 Lah. 517 ; 1935 

Lah. 196 ; 152 I. C. 850 ; 37 P. L. R. 753 ... ... ..., 1165 

Municipal Committee, Giizranwala v. Prabhu Dial, 1933 Lah. .556 ; 146 

I.C. 154 ... ... ... ... ... 1253 

Municipal Committee, Rupar v. Rahmat Ilahi, 1934 Lah. 90V ... ... 1109 

Munna Lai v. Rahmatullah, 1937 A. L. J. 1385 ... ... ... 786 

Munni Kunwar v. Madan Gopal, 38 All. 62 ... ... ... 202 

Munnu Lai v, (ihiilam Abbas, 37 £. A. 77 ; 32 All. 287 ; 14 C.W.N. 794 ... 200 

Munroe, Mrs. ». Rodrigues, A. I. R. 1940 Rang. 178... ... ...946,947 

Munshi Bajrangi v, Udit Naraiii, 10 C. W. N. 932 ... ... ...397, 789 

Munshi Ram v. Mela Ram. 17 Lah. 322 ... ... ... 1047, 1048 

Munsi Gholam v. Mollah Ali Hafiz, 28 C. L. J. 4 ; 47 I. C. Ill ... ... 178 

Munusami t. Kuppusami, I. L. R. (1939) Mad. 870 ; 1239 Mad. 691. (1939) 

1 M. L. .T. 392 ; 49 M. L. W. 334 ; 186 I.C. 208 ... ... 1164 

Murari V. Siiba, 6 Bom. 725 ... ... ... ... ... 308 

Murari Lai p. E. V. David, 47 All. 291 ; 1925 All. 241 (2) ; 22 A\ L. J. 1116 192 

Muralidhar v. Vallabdas, 33 Bom. 419 ; 11 Bom. L.-R. 512 ; 3 1. C. 172 ... 623 

Murarrao 9. Sitarain, 23 Bom. 184 ... ... ... ... 1170 

Marietta South American etc. Co., 62 L. .1. Q. B. 396 ... 1017, 1020 

Murli Dhar v. Hiikumchand, 1932 ; Lah. 312 ; 33 P.L.R. 19 ... ... 987 

Murli Manohar v. Raja Nand Singh. 1924 Pat. 205 ; 72 I. C. 1 ... ... 393 

Murray v, Ei)8oni Ijocal Board, ( 1897) 1 Ch. 35 ; 66 L.J.Ch. 107 ; 75 L.T. 579 345 

Murti r. Bhola Ram, 16 All, 165 ; 1894 A W.N. 65 ... ... ... 268 

Murugappa Chcttyar v. Galliara, 13 Rang. 330; 1935 Rang. 367 ; 159 I.C. 142 1073 

Murugesa Mudali p. Jotharam Davay, 22 Mad. 478 ... ... 925 

Musahar Salm v. Hakim Lai, 43 L A. 104 ; 1915 P.C. 115 ; 43 Cal. 521 ; 14 

A. L. J. 198 ; 18 Bom. L. R. 378 ; 20 C. W. N. 393 ; 30 M. L. J. 116 ... 688 

Muschamp p. The L. & P. J. Ry. Coy..{ 1841) 8 M. & W. 421 ; 151 E.R. 1103 99 

Musgrave P. Drake, (1843) 5 Q. B. 185 ... ... ... ... 772 

Mussammat Bibi Walian p Banke Behari, 30 I. A. 182 ; 5 Bom. L. R. 822 ; 

30 Cal. 1021 ; 7 C. W. N. 774 ... ... ... 200 

Muthammal p. Gurusami, 1935 Mad. 158; 67 M.L.J. 921; 154 I.C. 707 ...524, 56vl 

‘Muthaya p. Allan, 4 Mad. 209 ... ... ... ... ... 323 

Muthia p. Veerappa Chetty, 52 Mad. 509 ; 1929 Mad. 627 ; 56 M. L. J. 776 219 

Muthiah Chetty p. Karuppan, 50 Mad. 786 ; 1927 Mad^ 852 ; 53 M. L. J. 



Table of Gases 


Ixxxiii 


Page 

606 ; 105 I. C. 5 ; 26 M. L. W. 465 ; 39 M. li. T. 240 ... ... 663 

Muthu Korakkai Ohetty v. Madar Ammal, 43 Mad. 185 ; 1920 M. W. N. 42 298 

Muthukrishnicr r. Veeraraghava Iyer, 38 Mad. 297 ; (1913) M. W. N. 839 

21 1. C. 316 ; 25 M. L. J. 356 ; 14 M. L. T. 411 ... ... ... 703 

Muthuswami Aiyar v. Subramania, 1932 Mad. 146 ; 61 M. L. J. 638 ; 135 

I. O. 16 ; 34 M. L. W. 712 ... ^ ... ... ... 880 

Mufchuveerappa v. Adaikappa, 43 Mad. 845 ; 39 M. L. J. 375 ; 59 I. C. 472 .. 299 

Mutsaddi Lai v, Kundan Lai, 33 I. A. 55 ; 28 All. 377 ; 8 Horn. li. R. 371 ; 

16 M. L. .T. 174 ; 3 A. L. J.,246 ; 1 M. L. T. 93 ... ... ...905, 906 

Mutuswamy v. Kayamboo, 14 Rang. 511 ; 1936 Rang. 235 ; 163 I.C. 668 ... 974 

N. Lobo, l)r. ». Babulal, 1925 Nag. 390 ; 8 N.L.J. 170 ; 94 I.C. 573 ... 707 

N. M. Firm v* Theperumal Chetty, 45 Mad. 180 ; 1922 Mad. 314 ; 42 

M.L .T. 236 ; 67 I.C. 905 ; 31 M.L.T. 478 ; 14 M.Ii.W. 660 ... 383 

N. B..Billimoria v. Gouri Mai, 1928 Lah. 481 ; 10 L.L.J. 290 ; 112 I.C. 457 1228 

N. W. P. Club V. Sadullah, 20 All. 497 ; (1898) A. W.N. 138 ... ... 261 

N. W.dJy. Administration r. N. W. Ry. Union, 1933 Lah. 203; 14 Lah. 330 248 

Naba Kumar v. Higheazany, 51 Cal. 845 ; 1925 Cal. 419 ; 79 I.C. 403 ... 71 

V. Radhashyam, 35 C.W.N. 977 ; 1931 P.C. 229 ; 61 M.L J. 

294 ; 1931 A.L.J. 797 ; 54 C.L J. 274 ; 34 M.L.VV. 444 ... ... 63. 280 

Naba Kishore v. Atul, 40 Cal. 150 ; 17 C.W.N. 846 ; 16 I.C. 193 ... Ill 

Nabadwip v. Jugal Dasec, 15 CL.J. 57 ; 7 I.C. 214 ... ... 623 

Nabidad Khan v. Abdul Rahamau, 53 All. 130 ; 1931 All. 128; 1930 A.L.J. 

1592 ,* 133 I.C. 313 ... ... ... ... ... 398 

Nabin Chandra v. Krishna Barana, 38 Cal. 458 ; 15 C.W.N. 420 ; 9 I.C.52r> 1252 

Nachiyappa v, Ayyasami, 5 Mad. 189 ... ... ... ... 365 

Nadershaw Sheriarji v. Shirinbai, 1924 Bom. 264 ; 25 Bom.L.R. 839 ... 513 

Nafar v. Bhusi, 65 I.C. 581 '... ... ... ... ... 409 

Naganada v. Bappu, 27 Mad. 4?4 ; 14 M.L.J. 69 ... ... ... 87 

Nagappa v. O. R. etc. Firm, 1938 Mad. 999 ; 1938 M.W.N. 1017 ... 749 

V, Siddalingappa, 35 M.L.J. 372 ; 47 I.C. 589 ... ... 373,374 

Nagarraull v. Jhabarmull, 60 Cal. 1022 ; 1933 Cal. 909 ... ... 1075 

Nagasubraroania v Narasimhachariar, 50 Mad. 981 ; 53 M.L.J. 403 ... 183 

Nagcndra v. Rabindra. 1929 Cal. 287 ; 53 Cal. 132 ; 20 C.W.N. 389 ... 158,165 

Nagendra Nath v. Eraligool Co., 19 Cal. 670 ; 1922 Cal. 443 ; 27 C.W.N. 

65; 70 I.C. 192 ... ... ... ... ... 1268 

V. Mohini Mohan, 58 Cal. 128 ; 1931 Cal. 131 ; 34 C.W.N. 

948 ; 130 I.C 273 ... ... ... ... ... 1113 

— V, Basanta Das, 57 Cal. 25 ; 1930 Cal. 392 ... ... 497,954 

Nagindas v. Ghelabhai, 44 Bom. 673 ; 56 I.C. 449 ; 22 Bom.L.R. 322 ... 181 

V, Mahomed, 46 Bom. 312; 64 I.C. 923; 1922 Bom. 122; 23 

Bom.L.R. 1094 ... ... ^ ... ... ... 492 

Nagisetti v, Vcnkatasubbayya, 19.35 Mad. 345 ; 1935 M.W.N. 230 1233,12.34,1235 

Najan Ahmed v, Balemahomed, 1923 Bom. 113 ; 24 Bom.L.R. 998 ... 441 

Nallatambi Mudaliar r. Ponnuswami Pillai, 2 Mad. 400 ... ... 335 

Namdev v. Swadeshi Mandali, 1926 Bom. 491 ; 28 Bom.L.R. 944 ... 1213 

Nana Namdeo v. Dalpal Supadu, 1940 Bom. 33 ; 41 Bom.L.R. 1208 204, 1117 

Nanak Chand v. Omk^ Nath, 1934 Lah, 973 (2) ; 154 I.C. 687 ... 460 



Ixxxiv 


TMe of Gases 


Page 

Nanak Ghand r. Panna Lai, 1930 Lah. 389 ; 126 I.C. 519 ... ... 1231 

Nand Kighore r. Farameshwar, 1935 Pat. 80 ; 153 1.0. 232 ... ... 1035 

Nand Bam v. Bitla Prasad, 5 All. 484 ; 1883 A.W.N. 62 ... ... 768 

Nanda Kumar r. Bam .Tiban, 41 Cal. 990 ; 18 C.W.N, 681 ; 23 I.C. 337 ... 490 

Nanda Lai v Arun Chandra, 41 C.W.N. 464 ... ... ... 994 

p. Naresh, 41 I.C. 468 ; 2 P.L.W. 108 ... ... 54 

Nanda Lai Roy ». Gurupada Haider, 51 Cal. 583 ; 1924 Cal. 733 75.90,91,92,93 


Nandkeshwar v. Sudarshan, 1923 Pat 162; 68 I.C. 804 ; 1924 P.H.C.O. 272 1168 

Nando, Mt. a. Mt. Dulara, 1935 Oudh 394 (1) ; 10 O.W.N. 839 ; 146 I.C.7C9 1204 

Nani Bala v. Auckland Jute Co. Ltd, 52 Cal. 602; 1925 Cal. 893 
Nani Lai Roy v, Prolhad, 56 C.L.J. 369 ; 1933 Cal. 222 ; 143 I.C. 179 •... 960 

Nanjappa r. Ganapathi, 35 Mad. 598 ; (1911) 2 M.W.N. 414 ; 12 I.O. 507 ; 

21 M.L.J. 1052 ... ... ’ ... ... ... 482,708 

Nannier v, Hayulu Iyer & Co . 49 Mad. 781 ; 1926 Mad. 778 ; 93 i.C. 673 ... 1097 

Nannu Mai r. Ram Prasad, 1926 All. 672 ; 96 I.C. ^9 ... ... 435 

Nanu Mai p. Firm Shibbamal, 1939 Lah. 18 ; 40 P.L.R. 975 ; 18l I.O. 396- 287 

Nanu Ram Pokharinalr. Moulvi iJcdayet Ali, 40 C.W.N'; 307; 63 Cal. 

508 ; 62 C.L.J. 394 ... ... ... ... ... 87 

Naorang Singh v. A. J. Meik, 50 Cal. 68 ; 1023 Cal. 41 ; 27 C.W.N. 71 ... 1041 

Naraindas ». Kunjilal, 1924 Nag 162 (2) ; 78 I.C. 1026 390, 393, 1231 

Naraindas Pirumal v. Bhojraj Prcmchand, 1939 Sind 97 ; I.L.R. 1939 Kar. 

269 ; 181 I.C. 888 ... ... ... ... ... 688 

Narasamma r. Veerraju, 58 Mad. 841 ; 1935 Mad. 769 ; 1935 M.W.N. 

528 ; 42 M.L.W. 331 ... ... ... ... 756,1212 

Narasiah v. Venkataramiah, 42 Mad. 59 ; 33 M.L.J. 450 ; 47 I.C. 976 ... 88,1152 
Narasimha v. Imam, 27 Bom. 590 ; 5 Bom. L. R. 667 ... .. 421 

». Beshayya, 1925 Mad. 823 ; 48 M.L.J. 363 ; 90 I. C. 138 ... 1140 

Narasimha Rao v. Zamiudar of Tiruvur, 42 Mad. 873 ; 37 M. L. J. 193; 

1919 M.W.N. 628 ; 53 I.O. 234 ; 26 M.L.T. 276 ; 10 L. W. 183 ... 437 

Nnrasimham v. Narayana, 92 I. C. 405 ; 1926 Mad. 66 ; 49 M. L. J. 363... 688 

Narasimhaswami v, Madini Venkatalingam, 50 Mad. 687 ; 103 I. C. 302 ; 

53 M. L. J. 203 ; 1927 Mad. 636 ; 53 M.L.J. 203 ... ...168, 195 

Narasingha ». Prolhadman, 46 Gal. 455 ; 22 C. W. N. 994 ; 47 I. C. 25 434, 1153 
Narayan v. Balaji, 21 Bom. 248 ... ... ... ... 328 

r. Bhuban Mohlrii, 38 C.W.N. 15 ; 1934 Gal. 244 ... 162,163 

r. Dulal, 1927 Cal. 477 ; 100 L C. 469 ... ... ... 197 

Narayan Bhat r. Akkerbai, 33 I. C. 576 ; 18 Bom. L. R. 27 ... ... 489 

Narayan Ganesh p, Hari Ganesh, 13 Bom. 664 ... ... ... 529 

Narayan Bah p, Kannamma Bai, 55 Mad. 727 ; 62 M. L. J. 608 ; 1932 

Mad. 445 ; 140 I. 0. 422 ; 1932 M. W. N. 563... ... ... 482 

Narayan Shankar p. Secy, of State, 30 Bom. 570 ; 8 Bom. L. R. 543 ... 324 

Narayan Thirumupu p, Mootha Podunal, 1930 Mad. 295 ; 31 M.L.W. 24 ; 

1930 M. W. N. 199 ; 122 I. 0. 460 ; 53 Mad. 214 ... ... 257 

Narayan Vithal Samant p. Jankibai, 39 Bom. 604 ; 17 Bom. L. B. 655 ; 

301. C. 560 ... ... ... ... ... ... 318 

Narayana p. Kannamma, 55 Mad. 727 ; 1932 Mad. 445 ; 62 M. L. J. 608 ; 

35 M. W. 647 ; 1932 M, W. N. 563 ; 140 1. C. 422 . 


1257 



Table of Oases 


Ixxxv 


Page 

Narayana v. Laksbmayya, 1939 Mad. 927 ; 1939 M. W. N. 735 ; (1939) 2 

M. L. J. 399 ; 50 M. L. W. 654 ; 185 I. 0. 421 ... ... 555 

Narayana Mudali v, Peria Kalathi, 1939 Mad. 783 ; (1939) 2 M. L. J. 296 ; 

1939 M. W. N. 593 ; 49 L.W. 664 ... ... ... 4^1075 

Narayana Mudali r. Periya Kalathi Mudali, 1939 Mad. 494 ; (1939) M.W.N. 

273; (1939) 1 M. L. J. 199 ; 49 L. W. 295 ... ... ... 3O8 

Narayana Row v. Dharmachap, 26 Mad. 514 ; 13 M.L..T. 1 16 ... ... 257 

Narayananan v. Lakshmanan, 39 Mad. 456 ; 28 M.L..T. 571 ; 29 T. O. 1 ... 258 

Narayanamurti v. liamalingam, 1933 Mad. 187 ; 145 I. C. 599 ... 400 

Narayanasami Pillai v, Esa Abbayi Sait, 28 Mad. 351 ... ...141, 946 

Narayandhi v. Mahesh Singh, 1926 Nag. 313 : 93 I. C. 103 ... ...340, 526 

Narayangunj Co-operative Society v, Mafizuddin, 61 Cal. 796; 1934 Cal. 

448 ; 59 0. L. J. 233 ; 38 C. W. N. 569 ; 149 I. C. 3 ... ... 367 

Narayanawami ^.'Krishnamurti, 1915 Mad. 984; 17 M.L. T. 48 ... 39 

Narendra v. Abani, I. 1j. R. (19 8) 1 ('al. 652 ; 1938 ('al. 6V3 ... ... 1171 

Narerid/a v, Atul Chandra, 27 C. L. J. 605 ; 41 1 .C. 837 ... ...1.56, 167 

Narendra Krishna 17. ‘A shutosh, 35 C. W. N. 17; 1931 Cal. 358 (2) ... 437 

Naresh Chandra ». Giria Chandra, 62 Oal. 979 ; 19:>0 Cal. 17 360; 160 

T.C. 63 ... ... ... ... ... ... 1198 

Nariman v. Municipal Corp. of Bombay, 47 Bom. 8 9 ; 1923 Bom. 305... 114, 116 
Narindar ^ingh v. C. M. King, 1928 Lah. 769 ; 10 L. L. J. 339 ... 372 

Nariiijaii v, Md. Yunus, 1932 Lah. 265 ; 33 P. L. R. 188 ; 136 I. C. 557 394,1268 
Nash 27. Palmer, 1816) 5 M. & S. 374, 379 ... ... ... 1040 

Nasiban, Mt. v, Mt, Iqbal Begam, 1935 Lah. 81 C ... ... ... 928 

Nasiruddin Ahmed v, Haji Mahammad Yusuf, 63 ('al. 825 ... ... 579 

f7. Secy, of Slate, l.<35 Bom. 439 ; 37 Bom. L. K. 763... 311 

Nataraja Pillai r. Subbaraya Chettiar, I. L. R. (1939) Mad. 507 ; 1939 

M. W. N. 180 ; (1939) 1 M. L. J. 499 ; 185 I. C. 677 ; 1939 Mad. 693 402 

Natesa v. Krishna, 1939 Mad. .576 ; (1939) 1 M. L. .1. 894 ; I. L. K. 1939 

Mad. 913. 49 M. L. W. 602 ; 1939 M. W. N. 430 ; 184 1. 0. 641 ... 1170 


Nath Sah r. Durga Sah, 58 All. 382 ; 1936 All. 160 ; 1935 A. L. J. 1256 757 

Nathan v. Samson, 9 Rang. 480 ; 1931 Rang. 252 ; 135 I. C. 05 ... 337 

Nathu Khan v, Sewak Koeri, 15 O. W. N. 408 ; 9 1. C. 101 ... ... 397 

Nathu Mai v Ram Surup & Co., 12 Lab. 692 ; 1932 Lah. 169 ; 135 I.C. 778 1231 

National Insurance Co. Ltd. v. Nissim Abraham Gubbay, 56 Cal. 447; 

1929 Cal. 477 ; 119 I. O. 21 ... ... ... 54 

National Telephone Co. v. Baker, (1893) 2 Cli. 186 ; 68 L. T. 283 ... 424 

Nathubhai v. Chhabiidas, 59 -Bom. 3G5 ; 1935 Bom. 283 ; 37 Bom. L.R. 

357 ; 157 1.0. 248 ... ... ... . 283, 284, 331 

Nathubhai p. Javher, 1 Bom. 121 ... ... ... ... 987 

Nathubhai p. Narayanacharya, 51 Bom. 800; 1927 Bom. 470; 29 

Bom.L.R. 937 ; 104 1. C. 764 ... ' ... ... ... 942 

Nathuram p. Alliance Bank of Simla, 1929 Lah. 546 ; 30 P. L. R. 326 ... 124 

Naurangi p. Ram Charaii, 9 i*at. 885 ; 1930 Pat. 454 ... ••• 153 

Naurozi, Mt. p. Najaf All Shah, 1939 Pat. 321 ; 184 I. C. 503 ; 6 B. R. 53 ... 915 

Navazbai p. Pestonji, 21 Bom. 400 ... ... ... ... 939 

Ngyivahoo p. Turner/ 16J. A. 156 ; 13 Bom. 520 ... ... ... 314 



Ixxxvi 


Table of Gases 


Page 

Nawab Major Sir Mahommad Akbar Khan v. Attar Singh, 63 I. A. 279 ; 

1936 P. C. 171 ; 40 G. W. N. 997 ; 38 Bom. L. K 739 ; 1936 A. L. J. 

986 ; 17 Lab. 557 ; 71 M. L. J. 712 ; 162 I.C. 454 ... ...628, 724 

Nawab Mirza Mohammad Sadiq All Khan v. Nawab Fakr Jahan Bcgam, 

59 I. A. 1 ; 19.32 P. 0. 13 ; 36 C. W. N. 137 ; 62 M. L. J. 320 ; 6 Luck. 

556 ; 1932 A. L. J. 663 ; 80 O. W. N. 1.378 ; 35 M. L. W. 118 ... 933 

Nawab Sikandar Zulfikar, 42 C. W. N. 332 ... ... ... , 914 

Nazir Ahamad v. Ragbat Ali, 136 P. R. 1919 ; .53 I.C. 478 ... ... 134 

Nazir Ahmed v. Taj Mahal Begum, 1940 Lah. 63 ... ... ... 529 

Nazir Khan v. Ram Mohan. .53 All. 114 ; 1931 All. 18.3 ; 1931 A.L.J. 64 ... 1204 

Neate v. Harding, (1851) 6 Exdi. 319 ; 20 L.J. Ex. 2.50 ; 155 E.R. .577 • 275, 501 

Nedungadi Bank Ltd. v. Oflicial Assignee of Madras, 53 Mad. 645. 1930 

Mad. 473 ; 126 I.C. 029 ... ... • ... ... 457, .523, 540 

Neelakanda Pillai ». Kiinja, 1035 Mad. 545 ; 68 M.L.J. .506 ; 157 I.C. 281 ... , 331 

Nem Das v. Kunj Behari, 1928 Oudh 424 ; 110 I.C. 500 ... ... 418 

Nemi Chand v. Wallace. 31 Cal. 495 ; 11 C.W.N . 537 ... 1261 

Now Beerbhoom Coal Co. v. Boloram Mahata, 7 I.A. 107 ; 5 Cal. 932 ... 1225 
Newaz Ahmad v, Hasamaddin, 162 I.C. 762 ; 1936 Cal. 262 ... ... 209 

Newberry v. Bristol Tramway Co., (1912) 107 L.T. 801 ; 29 T.L.R. 177 ... 104 

Newport etc. Engineering Co. v. Paynter, (1886) 34 Ch. D. 88 ; 56 L.J.Ch. 

1021 ; 55 L.T. 711 ... ... ... ... ... 498 

Nga Nwa v. Mi Sii Ma (Spl. Court), Chan-Toon's Leading Cases on Budd- 
hist Law, p. 46 ... ... ... ... 1085 

Niaz Ahmed v. Abdul Latif, (19.35) A.L.J. 1111 ... ... ... 310 

Niaz Ahmed Khan v, Parsottam Chandra, 53 All. 374 *, 1931 All. 154 ... 498 

Nibaran Parbati, 35 C.L.J. 202 ... ... ... ... 1142 

Nicholson Town Bank Ltd. r. Varad-arajulu NaMu, 1938 M,W.N. 1127 ; 

1938 Mad. 204 ; 182 I.C. 254 ; 48 M.L.W. 849 ... ... ... 636 

Nidhi Lai r. Mazhar Husain, 7 All. 230 ; (1885) A.W.N. 1 ... ... 318 

Nidhu Charan v, Jogiiidra, 42 C.W.N. 841 ... ... ... 215 

Niemeyer v. E. M. Mamooji, 1938 Rang. 461 ; 1938 E.L.R. 521. 474,524,525,530, 

1204 

Nihal Chand v. Khuda Bakhsh, 1924 Lah. 534 ; 76 I.C. 150 ... ... 971 

Niharbala v. Shashadhur, 58 Cal. 358 ; 1931 Cal. 485 (2) ; 134 I.C. 567 ... 407 

Nikkumal v. Gur Parshad, 12 Lah. 452 ; 1931 Lah. 714 ; 32 P.L.R. 747 1232 

Nil Madhab r. Narattam, 17 Cal. 820 ... ... ... ... 1037 

Niladri Nath v. Satis Chandra, 38 C.W.N. 604 ; 1934 Cal. 668 ; 152 I.C. 835 889 

Niladri Sahu v. Chaturbhuj, 53 I.A. 253 ; 1926 P.C. 112 ; 25 A.L.J. 8 ; 28 
Bom. L.R. 1418 ; 31 C.W.N. 221 ; 51 M.L.J. 822 ; 1926 M.W.N. 857 ; 

98 I.C. 576 ; 38 M.L.T. 24 ; 44 C.LJ. 494 ... ... ... 994 

Nilcomal 27. Kamini, 20 Cal. 269 ... ... ... ... 1139 

Nilkanth Balwant Natu ». Bharatlii Swami, 57 I.A. 194 ; 1930 P.C. 188 ; 

.34 C.W.N. 854 ; 54 Bom. 49.5 ... ... ... ... 321 

Nim Chand v\ Jagabundhu, 22 Cal. 21 ... ... ... 1193, 1195 

Nima Dalai ». N. D., 32 Bom. L.R. 1046 ; 1930 Bom. 385 ; 54 Bom. 877 ... 570 

Nippon Yusen Kaisha r. Mahaliram, 52 C.L.J. 365 ; 1931 Cal. 269 ... 108 

Vn Ramjiban Serowgee, 65 I.A. 263^; 1938 P.C. 152 ; 



Table of Gases 


Ixxxvii 


Page 

42 C.W.N. 677 ; (1938) 1 M.L.J. 834 ; 40 Bom. L.B. 799 ; I.L.R. (1933) 

2 Cal. 381 ; 4 B.R. 549 ; 1938 O.L,R. 233 ; 174 I.O. 564 ... 826, 827 

Nirmal v. Jyoti Prosad. 42 C.W N. 1138 ... ... 103, 164 

Nirmal Chandra v. Mini. Commissioners, Pabna, I.L.R. (1937) 1 Cal. 407 ; 

1936 Cal. 707 ; 40 C.W.N. 1353 ... ... ... ... 424 

Nirod V, Raja Kirtya Nanda, 1922 Pat. 24 ; 80 I.p. 308 ... 1090, 1099 

Niraan Singh v. Kishuni Singh, 10 Pat. 516 ; 1931 Pat. 204 ; 132 I.C. 355... 966 

Nirupama Dcbi, Sm. v. Surabala, 42 C.W.N. 1004 ... ... 616,1125 

Nistariui v. Nundo Lai Bose, 30 Qal. 369 ; 7 C.W.N. 353 ... ... 295 

V. Sarat Chandra, 20 C.W.N. 49 ; 22 C.L.J. 279 ; 29 I.O. 680 ... 70 

Nittala Aehayya V. Nittala Yellamma, 1923 Mad. 109; 43 M.L..T. 615; 

1922 M.W.N. 834 ; 16 M.L.W. 785 ; 72 I.C. 920 ... ... 295 

Nittomoye i?. Soobul, 23 Cal. 117 * ... ... ... ... 521 

Nitya Gopal v, Nani, 47 Cal. 990 ; 56 I.C. 19 ... ... ... 165 

Nityanand 2;. Babu Rjfm. 1937 All. 506 ; 1937 A.L..T. 528 ; 170 I.C. 615 1073, 1078 

Nityan9ind Sahu v. Radhacharan Sahu, 1934 Pat. 411(2) ; 148 I.C. 134 ... 879 

Nocton r. Lord AflhlAirton, (1914) A.C. 932 ... ... ... 1266 

Nojju Khan v. Intiazuddin, 18 All. 115 ; 1895 A.W.N. 243 ... ... 1282 

Nokhlal Sarjii Prasad, Firm v» Mt. Bibi Mojihan, 1939 Pat. 201 ; 1939 

P.W.N.341;182LC.831;20P.L.T,84 ... ... ... 922 

Noorbhoy v. Secy, of State, 1937 Sind. 92 ; 168 I.C. 784 ; 31 S.L.R. 406 ... 65 

Norondra v. Bhuaan, 31 C.L.J. 495 ; 57 I.C. 375 ... ... ... 1071 

Norris v. Beazley, (1877) 2 C.P.D. 80 ; 46 L.J.C.P. 169 ; 35 1..T. 815 ... 45 

North Western Ry. v. Ram Dhanshib, 38 I.C. 000 ... ... 305 

Norh- Wester n Salt Co. v. Electrolytic Alkali Co., (1913) 3 K.B, 422, on 

appeal (1914) A.C, 461 ... ... ... ... 378,399,412 

Northam v, Bowden, (1855) 11 Ex. 70 ... ... ... ... 1056 

Norton zk Royal Fire & Life As^sur. (1885) 1 T.Ij.R. 460, C.A. ... 1012 

Norwich Union F. I. Society ». Win. 11. I’ricc, 19:14 P.C. 171 ; 1931 A.L.J. 

609 ; 151 I.C. 548 ... ... ... ... ... 1127 

Nripati Nath v. Jatiiidra Kumar, 1926 Cal. 577 ; 91 I.C. 407 ... ... 513 

Nripendra Nath v. A run Chandra, 1940 Pat. 129 ; 185 I.C. 3.39 ... 922 

». Bivondra, 21C.W.N.939;411.C. 015 ... ... 942 

Nripendra Narayan, Maharaja Sir v, Maharaja Manindra Chandra Nandy, 

17 C.W.N. 1242 ; 22 I.C. 889 ... ... ... ... 3:i3 

Nrishinha v. Deb Prosauna, ;59 C.W.N. 384 ; 1935 Cal. 460 ; 62 Cal. 483 ... 190 

Nugeritp. Smith, (1876) 1. C.P.D. 423 ... ... ... ... 800 

Nur Ilahi 1;. Mawaz Khan, 1925 Lah. 345 ; 7 L.L J . 66 ; 86 I.C. 683 ...399, 412 

Nur Samand Khan 2?. Fajja, 1924 Lah. 657(2) ; 76 I.C. 759 ... ... 974 

Nuri Mian v, Ambika Singh, 41 Cal. 107... ... ... ... 296 

Nurrannessa Khanum v, Khaje Mahomed Sakroo, 47 Cal. 537 ; 31 C.L.J. 

14; 56 I.C. 8; 24 C.W.N. .335 ... * ... ... ... 934 

Nursing Dass Kothari v. Chuttoo Lall, 50 Cal. G15 ; 1923 Cal. Oil ; 27 

0. W. N. 639 ; 74 1. C. 996 ... ... ... .500,1120 

Nuserwanji & Co. v. Mahamayi, 1938 Mad, .585 ; 1938 M. W. N. 325 ...386,976 

Nutbehari v. Nanilal, 41 C. W. N. 613 ... ... ... ... 1171 

Nuzur Ally v, Ojoodhy^ram, (1866) 10 M. I. A. 540 ... ... 544 



ixxxviii Table of Gases 

P»ge 

O' Meara v. Stone, (1884) W.N. 72 ... ... ... ... 516 

Oakes v. Turquand. (1867) L.R. 2 H.L. 325 ... ... ... 862 

Obla Venkatachalapathi v. Thirugnana, 33 M.L.J. 297 ; 42 1.0. 273 ... 154 

Official Assignee v. Bidyasundari, 24 C.W.N. 145 ; 30 C.L.J. 428 ... 355 

— V, Chimniram, 57 Bom. 346 ; 1933 Bom. 51 ; 34 Bom. L.R. 

1615 ; 142 LC. 370 ... . ... ... ... ... 361 

— V. Ghanshamdas, 1934 Sind 44 ; 148 1.C. 941 ... ... • 180 

V, Kuppuswami, 1936 Mad. 785 ; 71 M.L.J. 250 ; 1936 M.W.N. 

912 ; 165 T.C. 301 ... ... .. ... ... ... 525 

Natesam, 1940 Mad. 441 ; 51 M.L.W. 144 ; (1940) 1 M.L.J. 254 738 

Official Assignee «?. Ramchandra, 51 Mad. 417 ; 1928 Mad. 735 ; 55 M.L.J. 

175 ; 112 1.C. 541 ... ... ... ... . ... 184 

Official Assignee of Bombay v> Abdul Hayee, 193.3 Bom. 437 ; 35 Bom.L.R. 

946 ; 146 1.0. 984 ... ... ... ... ... 280 

Official Assignee of Madras v. Official Assignee of Rangoon, 42 Mad. 121 ; 

35 M.L.J. 533 ; 49 I.O. 210 ... ... ... ... 187 

V. Palaniappa, 41 Mad. 824 ; 35 M.L.J. 473 ; 49'LO. 220 ... 183 

Official Liquidator v. Kanniram, 1933 Mad. 320 ; 141 I.O. 120 ; 64 M.L.J. 

130 ; 1933 M.W.N. 157 ; 50 Mad. 391 ; 37 M.L.W. 808 ... ... 856 

Official Receiver v. Amritsar National Bank, 19.35 Lah. 825 ... ... 1203 

Kanga, 45 Mad. 167 ; Mad. 51 ; 42 M.L.J. 53 ... ... 190 

Official Receiver, Anantapur v. Ramachandrappa, 52 Mad. 246 ; 1929 Mad. 

166 ; 55 M.L.J, 721 ; 114 I.O. 345 ... ... ... ... 185 

Official Receiver of the Estate of Mohandas Ohatandas v, Naraindas 

Lotarain. 1926 Sind 31 ; 891.0. 493 ... ... ... ... 268 

Official Trustee v. Mrs. Raeburn, 1940 Rang. 207 ; 1940 R.L.R. 273 1265,1284 

Ogilvie V, Punjab Akhbarat Oo., 11 Lah. 45 ; 1929 Lah. 561 ; 117 I.O. 90 1047 

Ohla Nagendrier v. Thoomathi, 1927 Mad. 1096 ; 52 M.L.J. 303 ... 213 

Oldfield V. Oobbett, 1 Ph. 613 ; 41 E.K. 765 ; 15 L.J- Oh. 116 ; 10 Jur. 2 ... 131 

Oldman v. Bewicke, (1786) 126 E.R. 713 ;2 Hy. Bl. 577 (n) ... ... 391 

Oliver v. Birmingham Motor Omnibus, (1933) 1 K.B. 35. ... ... 1001 

Om Prakash v. Moti Ram, 48 All. 400 ; 1926 All. 447 ; 24 A.L.J, 417 ... 184 

Oina Parshad v. Secy, of State, I. L.R. (1937) Lah. 380 ; 1937 Lah. 572 ; 39 

r.L.R. 845 ; 172 LC. 567 ... ... ... 311, 416 

“Onward”, The, L.R. 4 A. & E. 38 ... ... ... ... 651 

Oosman v. Gurtajee, 1935 Mad. 903 ; 1935 M.W.N. 1081 ; 69 M.L.J. 536 ; 

158 I.O. 827 ; 42 M.L.W. 677 i.. ... ... ... 1258 

Orchards. Simpson, (1857) 2 C.B.N.S. 299 ... ... ... 1224 

Oriental Bank v. Gobin Lall, 10 Cal. 713 ... ... 134 

Ottoman Bank r. Etienne Ohakarian, 1930 P,0. 110 ; 59M.L.J.336 ... 1101 

Owens r. Liverpool Corporation, (1939) 1 K.B. 394 ... ... ... 853 

P.B. Bose V. M.R.N. Chettyar Firm, (1933) Rang. L. R. 303 ; 1938 Rang. 

185 ... ... .. ... ... ... 1154 

P. C. Muthu V. R. M. Venkatachalam, 1935 Mad. 287 ; 1935 M.W.N. 237 1128 

P. L. N. K. L. Chettyar Firm v. Ko Lu Doke, 1934 Rang. 278 ... 373 

P. M. Chettyar Firm p. Ma Shwe Pon, 1927 Rang. 154 ; 5 Rang. 115 ... 525 

P. Samuel & Co. p. Dumas, (1924) A.C. 431 ; 93 L.J.K.^, 415 ... 436 



Table of Oases 


Ixxxix 


Page 


Paboodaii Goolabchand v. M. J. V. Millar, 1938 MacL 9G0, ; (1938) 2 

M.LJ. 688; (1938) M.W.N. 1023 ... ... ... ... 78 

Paehaiperunial v, Dasi Thaugain. 31 Mad. 400 ; 13 M.L.J. 353 ... 435 

Pachkauri Lai v. Mul Chand, 44 All. 554 ; 1922 All. 279 ; 20 A.L.J. 437 ... 757 

Padmabati Dasi v. Kasik Lai Dliar, 37 Cal. 259 ; 0 l.C. 6CC ... ... 552 

Padmalav Acliariya v, Sm. Fakira Dcbya, 35 O^.W.N. 405 ; 1931 P.C. 84 ; 

53 C.L.J. 292 ; 60 M.L.J. 619 ; 33 Pom. L.R. 904 ; 12 P.L.T. 503 900, 911 

Pahlad Maharaj v. Gauri Dutt Marwari, 1937 Pat. 020 ; 18 IM^.T. 737 ... 1104 

Pahunchi v, Phup Singh, 1930 All. 558 *, 1930 A.L.J. 1120 ; 128 I.C.238 ... 30 

Palakdhari v. Manners, 23 Cal. 179 .. ... ... ... 480 

l*alani Olkctly v, Suviigan Chetty, 1933 Mad. 395 ; 01 M.L.J. 317 ; 142 l.C. 

193 ; 1933 JVI.VV.N. 595 ; 37 M.L.W. 370 ; A.L.R. 1933 Mad. 230 ... 359 

Falaiiiandi 27. l*uthirangonda, 20 Mad. 389 ... ... ... 484 

Palaniappa v. Suboiali, 1937 Uaitg. 133 ; 172 l.C. 000 ... ... 280 

Paley Olga Princess 27.*Wcisz, (1929) 1 Iv.P. 718 ; 98 L.J.kMl. 105 ... 410 

PaighatiCohnbatoro Transport Co. v. Narayanan, 1938 M.W.N. 1241 ; 1939 

Mad. 201 ; (1939) 1 M.L.J. 14:5 ; I.L.R. 19:19 Mad. :500 ; 183 l.C. 279 957 

l*almcr t\ Giiadagni, (1900) 2 Ch. 194 ; 75 L.J.Ch. 721 ; 95 L.T. 258 508, 1280 

V. Palmer, (1892) 1 (i.l5. 319 ; 01 L.J.ii.P. 2.30 ... ... 419 

Panehaksluira v. Pattaminal, 1927 Mad. 805 ; 39 M.Ji.'l'. 32 ... 1001, 1003 

Paiichanon v. Surcndra, 50 C.L.J. 312 ; 1930 Cal. ISO ; 120 30 ... 100 

Paneliapakesa Secy, of State, 19.39 Mad. 17 ; (1938) 2 715 ; 1938 

M.W.N. 1083 ; 182 l.C. 230 ... ... ... ... 310 

Panclicowrie «7. Cliumroolall, 3 Cal. 503 ; 2 C.L.J. 121 ... ... 108 

Panchkari v. A mode Lai, 41 C.W.N. 1319 ; 1937 Cal. 559 ... 155, 150, 994 

Paiuiurang it’. Dwarkadas, 35 Pom. L.R. 700 ; 19:53 Poni. 312 ; 110 1 C. 021 602 

i;. Jairamdas, 1925 Nag. 100 ; 82 LC. 727 ; 21 N.L.R. 93 ... 1100 

V. Kamcliaiulra, 54 Pom. 902 ; 1930 Pom. 551 ; 32 Bom. Ij.R. 

1252 ... ... ... ... ... 296 

Panna. Mt.,». Ram Saraji, 55 All. 711 ; 19:53 All. 492 ; 193.3 A.L.J. 1000 ... 1058 

Panna Lai v. Husain Peg, 1924 All. 107 ; 21 A.L.J. J28 ; 75 l.C. 400 ... 12,52 

V. Mohammad Zaki, 1937 Lah. 50:5 ; :59 1\L.R. 315 ... 1117 

V. Abdul Gani, 34 C.W.N. 321 ; 1930 Cal. 473 ; 127 l.C. 005 ... 998 

Phaiyalal. 1937 Nag. 281 ... ... ... ... 1197 

Panna Lai Tassaduq Hussain v. Hiraiiaml, 8 Lah 593 ; 1928 Lah. 28 ; 28 

P.L.R. 0:54; 102 I.C. 37 ... ... ... ... ... 191 

Papadimitriou 27. Henderson, (19:59) 3 All 10. R. 908 ... ... 1015 

Pape 27. Westacott, (1894) 1 Q.P. 272 ... ... ... ... 660 

Pappi Amma v, Rama Iyer, 1937 Mad. 438 ; 173 l.C. 147 ..; ... 1215 

Paradice v, Sheppard, (1745) 6 Beav. 586n ; 1 Dick. i:5C ; 49 10 \i, 953 ... 131 

Param Singh v. Lalji Mai, 1 All. 403 ... ... ... 403, 404 

Paramasivan Pillai v. Ramasami Chettiar, 56 Mad. 915 ; 193:5 Mad. 570 ; 

1933 M.W.N. 850 ; 65 M.L.J. 222 ; 145 l.C. 440 ... ... 604 

Parameswar t7, Gohind, 43 Cal. 459 ; 20 C.W.N. 25 ; 33 l.C. 190 ... 1171 

Parameswara v. Narayana 40 Mad. 110 ; 31 M.L.J. 279 ; 35 l.C. 384 ... 179 

Paras Das v. Prem Chand, 1935 Pat. 456 ; 159 l.C. -586 ... ••• 218 

Parbati Oharan v. Amareiidra, 53 Cal. 418 ; 1926 Cal. 831 ; 90 l.C. 97 385, 386 


1 



Table of Oases 


3CC 

Page 

Parbha. Mt. v. Lala Suraj, 1933 All .157 ... ... ... ... 319 

Parbhu Nath Prasad ». Sarju Prasail, 1940 All. 407 ; 1940 A.L.J. 470 918, 909 

Paratt. V. Jepsou. (1877) 46 L.J.Q.B. 529 ... ... ... 720 

Pariiichu v. Ravi Varma, 1937 JMad. 419 ; 45 M.L.W. 270 ; 171 1.C. 821 ... 215 

Parkash Naraiu v. Raja Birendra ; 1931 Oudh 33.3 ; 8 O.W.N. 593 688, 970 

Parker Tie : M parte Turquaiid, (1885) U Q.B.D. 630 (C A.) ; 33 W.R. 437 481 

p. Farebrother, (1853) 21 L.T.O.S. 123 ; 1 W.R. 370 ... ... 8.1,715 

— — Mckcnna, (1874) L.R. 10 Ch. 90 ... ... ... 632 

V. Oloxo, Ltd., (1937) 3 All E.R. .524 ... ... ... 1154 

Parma Nund v. Nihal Chaud, 05 I.A. 252 ; 1938 P.C. 195 ; 42 O.W.N. 1013 ; 

(1938) 2 M.L.J. 228 ; T. L.R. 19.38 Lab. 453 ; 40 Bom. L.R. 907 . ... 196 

Parsanath Nath ». Dhanai Ojha, 32 Cal. 938 ; 9 O.W.N. 874 , ... 1201, 1202 

Pai-shuram r. Tata Industrial Bank. 1925 Iknn. 49 ; 20 Bom. L.R. 987 ... 116 

Parsons v. Gillespie, (1898) A.C. 239 ... ' ... ... ... uso 

Parsolam Das v. Laciimi Narain, 45 All. 99 ; 1923 All. 07 . ... 870, 878, 880 

Pai-sotam 8atati v. Mulu, 9 All. 08 ; (1880) A.W.N. 298 ... 1131 

Partap Narain ». Jute Miils, 1927 All. 053 ; 25 A.L.J. 724 ; 1.03 1.0. 382 ... 1101 

Partap Singh v. S.int Kaur, 05 I.A. 213 ; 1938 I’.O. 181 ; 1938 A.L..1. 549 ; 

42 O.W.N. 817 ; 1938 O.W.N. 032 ; I.L.R. 1938 Lah. 313 ; 10 Bom. 

L. R. 1065 ; 40 r.L.U, 988 ; (1938) 2 M.L .7. 962 ; 32 S.L.R. 700 ... 1110 

Parten&Baseden’8Caso,86E.R. 8;{0;lMod. Rep. 213 ... ... 140 

Farvatheesam v. Bapanna, 13 Mad. 447 ... ... ... ... 305 

Parvathi t>. Mannar, 8 Mad. 175 ... ... ... 1260, 1261 

Pashupathi Bharti v. Seoy. o£ State, 1938 F.C. 1 ; 1938 O.W.N. 1251 ; 49 

M. L.W. 17 ; 1939 I'.W.N. 4 ; 20 T.L.T. 60 ... ... 312, 313 

Patel V. llurseinbhai, I.L.R. 1937 Bom. 628 ; 1937 Bom. 225 ; 39 Bom. L.R. 

260 ; 109 1.0. 424 ... ... ,.. ... ... 215 

Patel Mufatilal Narandas v. Bai Parson, 19 Bora. 320 ... ... 364 

Patirain p. Kankiiarrah Co., 42 Cal. 10,50 ; 19 0 .w!n. 023 ; 31 1.0. 607 90, 91 

Patric p. Colcrick, (1838) 150 E.R. 1235 ; 3 M. & W. 483 ; 7 L.J. Ex. 133 ... 428 

Pattappa p. Vira Bhadrappa, 7 Bom. L.R. 993 ... ... ... 283 

Paul p. Robson, 41 I.A. 180 ; 1911 P.C. 45 ; 42 Cal. 40 ; 12 A.L.J. 1166 ; 10 

Bom. L.R. 803 ; 18 O.W.N. 9a3 ; 27 M.L .1. 117 ; 16 M.L.T. 204 ... 1056 

Pauline D’ Souza p. Oassamalli, 1933 Bom. 405 ; 35 Bom. L.R. 1007 ... 85, 819 

Payana Recna v. Pana Lana, 41 I.A. 1-42 ... • ... ... 279 

Pazundaung Bazar p. Ellerraan’s Trading Co., 12 Rang. 200 ; 1934 Rang. 

144 ; 151 1.C. 193 ... ... ... ... 997, 998 

Peacock v. Byjnauth, 18 I.A. 78 ; 18 Oal. 573 ... ... ... 121 

Pearcea. Foster, (1886) 17 Q.B.l). 536, C.A. ... ... ... 1100 

Peare Lai (Firm) p. The E.l.R. Co. 46 All. 691 ; 1924 All. 574 ... ... 90, 815 

Peari Mohan p. Nobin Cliundor, 3 O.W.N. 271 ; 26 Oal. 409 ... ... 57, 67 

Pcarse ». Green, (1831) 1 Jac. & W. 135 ... ... ... ... 615 

Peary Mohan Mookerjee, Raja p. Manohar Mookorjce,27 O.W.N. 989 ; 1924 

Cal. 100 ; 38 O.L.J. 255 ; 74 1.0. 373 ... ... 513,617,643 

Peary Mohan Mukerji u. Narcndra, 37 I.A. 27; 37 Oal. 229 ; 7 A.L.J. 

125 ; 14 O.W.N. 201 ; 12 Bom.L.R. 257 ; 11 C.L.J. 220 ; 20 M.L.J. 171 70, 156 
Peek p. Gurney, (1873) L.R. 6 JI.L. 377 ... ... ... ... 862 



TMe of Cases 


xci 


Page 

Pender v. Lushington, (1877) 6 Ch.D. 70 ; 46 LJ.Ch. S17 ; 25 W.E. Dig.64 115,116 


Pennyman v. Eabanks, (1505) Cro. Kliz. 427 ... ... jf )02 

Penrhyn v. The Licensed Victuallers’ Mirror, (1890) 7 T.L.K. 1 ... .m 

Peiiton Southern Ry., (1931) 2 K.B. 103 ... ... ... 104 

Peoples Bank v. F.F, Campbell & Co., 1939 Lah. 39S ... 1151, 1152 

Peoples Bank of Northern India v. Des Raj, 193i^ Lah. 705 ... ... 938 

— V, Fateh Chand & Co., 1936 Lah. 401 ; 164 I.C. 136 ; 38 

P.L.R. 1104 ... ... ... ... ... ... 118 

People’s Industrial Bank I.td. v, Ramehander, 52 All. 430 ; 1930 All. 503 118 

Peoples Instalment & Savings Bank v. Ram Nath, 1933 Lah. 133 ; 144 F.C. 

1024 ; 34 P.L.R. 804 ... ... ... ... ... 1203 

Perccival v. Collector of Chittagong, 30 Cal. 516 ... ... ... 361 

Performing Right Society v, Camelo, (1936) 3 All E.R. 557 ... ... 889 

2 ;. II anlhiond's Bradford Brewery Co. (1934) Ch. 121 ... 889 

V. Indian etc. Restaurant, LL.R. (1939) Bom. 295 ; 1939 Bom. 

34*7 ; 41 Bom.L.R. 530 ; 184 I.C. 673 ... ... ... 479 

r. Ix)ndon Theatre of Varieties (1921) A.C.l. 93 L..T.K.B. 33 ; 

130 L.T. 450 ; 40 Times Rep. 52 ... ... ... ... a3,891 

Periya Goundan v. Kuppa Goundan, 42 Mad. 880 ; 37 M.L.J. 234 ... 496 

Periyamianna v. Banians & Co., 49 Mad. 156 ; 1926 Mad. 544 ... 121,122,490,974 

Periyanna Pillai v. Arasu Thevan, 9 I.C. 568 (Mad.) ... 304 

Perra/u v, Subbarayadu, 48 I. A. 280; 1922 P.C. 71 ; 3 P.L.T. 1; 20 

C.W.N. 1 ; 44 Mad. 656 ; 19 A.L.J. 621 ; 23 Bom.L.R. 920 621, 1171 

Perumal Ayyar r. Ramasiibramaniaii Chettiar, 1038 Mad. 265 ... 527 

Peter Walker & Sons Ltd. v, Hodgson, (1900) 1 K.B. 230 ; 78 ri..T.K B. 103 411 

Petherpermal Muniandy, 35 Cal. 551 ; 35 I. A. 98 ; 10 Bom.L.R. 590 ; 

5 A.L..T. 200 ; 12 C.W.N. 502 ; 7 C.L.J. 528 ; 18 M.L.J. 277 ... 390 

Petrie v. llannay, (1700) 3 Term. Rep. 659 ; 100 E.R. 780 ... ... 127 

Phatmabi v. llaji A. Musa, 38 Mad. 491 ; 2() 115 ; 11 M.r..T. 568 ... 200 

Phelps V. Prothero, (1855) 5 M. & S. 383 ; 10 C.B. 370; 7 D.M. & (i. 722 ... 72 

I’liilipps V. Philipps, (1878) 4 Q. B. 1). 127 ; 39 E. T. 550 ... 268. 446, 449 

V. Tyjndon School Board (1898) 2 Q.B. 417 ; 67 L. J. Q. B. 874 ; 79 

li. T. 50 ; 40 W. R. 058 ; 14 T. L. R. .501. C. A. ... ... 500 

Phillips, Public Trustee v. Meyer, (1931) 101 L. .1. Ch. 101 ; 1931 W.N. 270 09 

Phillpotte r. Evans. (1839) 5 M.iStW. 47.5 ... ... ... 1235 

Phipps V. New Claridge’s Hotel. (1905) 22 T. L. R. 49 ... 726, 802, 817 

Phirozc v. Shirinbai, 39 Bom.L.R. 1140 ; 1938 Bom. 6) ; 173 I. C. 395 ... 1089 

Phirozshah v. Emperer, 58 Bom. 610 ; 1934 Bom. 300 ; ^30 Bom. Ij. U. 731 98 

Piare Lai v. Bhagwan Das, 55 All. 210 ; 1933 All. 29.5 ; 145 f. C. 4.30 ... .5.38 

Pichamuthu ITdavan v, Appavii Udayan, (19.39) M.W. N. 909... ... 204 

Pickering v. Illfracombe Ry ; (1808) L. R. 3 0. P. 250 ... ... 398 

Pickford v. Grand Junction Uy, (1841) 8 M. & W. 872 ; 10 L. J. Kx. 812 ; 

9 Dowl. 7CC ; 151 H. R. 1088 ... ... ... ... 96, 792 

Pignataro v. Giltroy, (1919) 1 K. B. 4.59 ... ... ... ... 1228 

Pigot’s Case, (1614) 77 E. R. 1177 ... ... ... ... 385 

Pinnamameni r. Garapati. 1927 Mad. 1 ; 51 M. L. .1. .529 : .50 Mad. 185 ... 184 

Pioneer Alkali Worksop. Amiruddiii, 50 Bom. 401 ; 1920 Bom. 841 ; 28 



xon 


Table of Gases 


Page 

Boin.L.R.411 ; 94I.C.681 ... ... ... ... 858 

rippin V. Bheppard, (1S82) 11 Price, 400 ; 147 E. R. 512 ... ... 274 

Piran v. Abdool Karim, 14 Cal. 203 ... ... ... 207 

Pirbhu Doyal i?. The Jwala Bank, I. L. R. (1938) All. 634 ; 1938 All. 374. ..741. 753 
Pirthi Chand v. Kalikanand, G P. E. .T. 3G6 ; 1922 Pat. 318 ; 3 P.L.T. 24 040 

Pitambur v. Ram Joy, 7 Suth.W.R. 93 ... ... ... 361 

Pitchayya v. VenkatakriBhnamacharln, .53 Mad. 223 ; 1930 Mad. 129 ; 58 

M. L. J. 39 ; 124 I. C. 220 ; 1929 M. W. N. 9J 1 ; 30 M. L. W. 954 ...173, 177 
Pitchers v. Edney, 4 Bing. N. C. 721 ... ^ ... ... ... 1018 

Pitt Donovan, (1813) 1 M. & S. 639 ... ... ... ... 1262 

r. .Tackson, (1939) 1 All E. R. 129 ... ... ... • ... 1155 

Po Maung v, Anug Din, 1 Bur. L. .T. 26 ... ... ... ^ ... 1168 

Pole v.Leask, (1863) 33 L.J.Ch. 155 ..." ^... ... ... 615 

PolkinhoTii Wright, (1845) 8 Q. B. 197 ; 10 .Tiir. 11 ; 115 E. K*. 849 ...^ 429 

Ponduranga r. Nagappa, 12 Mad. 362 ... ... ' ... ... 171 

Ponniisaini i;. Kaliiipcnimal, 1131. C. 550; 1929 Mad. 480 ... ..t 191 

Pontifex v. Midland Ry. Co., (1877) 3 Q. B. 1). 23, 47 T.. J. (J. B.' 28 ... 273 

Poole r. Tumbridoc, (1837) 2 M. & W. 223 ; 6 L. J. Ex. 74 ; 150 E.R. 453 282 

Poorno Chun dcr r. Bassoon, 25 Cal. 196; 2C,W.N. 269 ... ... 297 

Poothcri V. Kallil Appa, 49 Mad. OCKl ; 1926 Mad. 1213 ; 51 M.L.,T. 311 ... 74 

Popat Virjoe r. Dainodar Jairam, 1934 Bom .300 ; 36 Bom. L.K. 844 ; 

1551. C. 711 ... ... ... ...336,963 

Poreshnath Mdokerjee v, Omerto Nauth Mitter, 17 Cal. 614 ... ... 606 

Porter Incell, 10 O. W. N. 313 ... ... ... ... 239 


Postlcthwaite v. Freeland, (1880) 5 A. 0. 590 ; 49 L. .1. Q. B. 630 ; 42 Ti. T. 

845 ; 28 W. R. 833 ... ... ... ... ... 504 

Potts & Co, V. Brown, Macfarlane & Co., (102.5) 30 Com. ("as. 01 II. L. ... 1232 
Poulton V. Adjustable Cover etc. Co., (1908) 2 Ch. 4.30 ;.77 J. Cli. 780 ... 403 


Pounder ». N. S. Ry. Co. (1892) 1 il B. 385 ; 8 T. U II. 04 ... ... 105 

Powlcs r. Hidcr, (1856) 0 E. B. 207 ; 25 L. J. Q. B. 331 ; 2 Jur. 472 ... 107 

Powell & Thomas r. .Tones (Evans) Sl Co., (190.5) 1 K. B. 11 ... ... 655 

Prahhu Das v. The Law Reporters Ltd., 1933 I^ah. 448 ; .14 ]*. \j. R. 249... 894 

Prabhatnath v. Ramcndra, 01 Cal. lOSl ; 19.35 Cal. 158 ; 155 1. C. 64 ... 144 

Prag Narain v. Kadir Bakh^h, 35 All. 145 ; 11 A. L. .1. 115 ; 18 I. C. 728.., 1039 

Prahlad Das v, Dasarathi, 18 Pat, 783 ; 1940 Pat. 117 ; 20 P. L. T. 8')2 ... 1022 


Prahladrai Chooreewalla Commsrs. for the Port of Calcutta, 19.39 P. 0. 

11 ; 1939 O. W. N. 53 ; 43 C. W. N. 309 ; (19.39) 1 M. L. J. 305 ; 41 
Bom. L R. 684 ; I.L.R. 1939 K. 90 ; 179 I.C. 321 ; 1939 M.W.N. 223 1032 

Prakash Chandra ». Rajendra, 58 Cal. 1.359 ; 1932 Cal. 221 ; 35 C.W.N. 823 487 

Pramatha v, Pradyiimna, 52 LA. 245 ; 1925 P. C. 139 ; 23 A. L. J. 537 ; 41 

C. L. J. 551 ; 49 M. L. J. 30 ; 87 ; 1. C. 305 152, 154, 1.59, lOO, 161 162 

Pramathanath v, Kanakcndra, I. L. R. (19.38) 2 Cal. 604 ... . . 1133 

V. Khetra Nath, 32 Cal. 270 ; 9 C. W. N. 247 ... ... 245 

— r. Bhuban Mohan Basu, 49 Cal. 45; 1922 Cal. 321 ; 64 


I.C. 9S0 ; 33 C. L. J. 421 ; 25 O. W. N. .585 ... ... 911 

V. Siiprakash. .58 Cal. 77 ; 19.32 Cal, 337 641, 644, 648 

Pramila Bala v, Jogesher, 3 Pat.L..L 518 ; 5 P.L.W. 147 46 I C. 670 ... 202 



Table of Cases 


xciii 


Page 

Framoda v, Poorna Chandra, 35 Cal. 691 ; 12 O.W.N. 550 ; 7 C.LJ. 511 ... 153 

Pran Krishna v. Kripa Nath, 29 C.L.J. 17 ; 21 C.W.N. 209 ; 35 I.O. 76 ... 368 

Pranjivandas v. Bai Mani, 45 Bom 934 ; 1921 Bom. 291 ; 23 Bom.L.ll. 291 460 

Praphull Deb Sham Lai, 1932 I.ali. 328 ; 138 T.C. 335 ... ... 537 

Prasad Jins v. Jagannabh, 37 C.W.N. 181 ; 1933 Cal. 519 ; 60 Cal. 538 ... 159,161 

Prasaddas v, K. S. Boniierjee. 57 Cal. 1127 ; 1931 Cal. 01 ; 130 I.C. 903 ... 192 

Prasanna Deb v. Bengal Duars Bank Ltd., 63 C.L..T. 52 ; 1936 Cal. 774 ... 155 

Prasanna Ham Ghosh v. An far Ali, 38 C.W.N. 9(1) ; 1931 Cal. 833 ... 1220 

Pratab Daji v, B. B. C. I. Ily., 1 Bom. 52 ... ... ... 710,702 

Pratapchand v, llaghunath. 1937 Nag. 213 ; 169 T.C. S87 ... ... 1253 

Pravas Chandra v. Ashiitosh, 56 Cal. 979 ; 1930 Cal. 258 ; 122 LC. 197 ... Oil 

Pravat Chandra v. Anuilya. 45 C.L..T. 1 16 ; 1927 Cal. 340 ; 101 I.C. 527 08, 69 

V. Bengal Central Bank, I. \u R. (1938)2 (5il. 434 ; 1938 

Cal. 589 ; 42 C.W.N. 761 ; 6S (Ui..T. 519 ... ... 487, 1037, 1038 

Prayag Kinnari v. Shiva Prasad, 12 C.L.J. 280, add. in 59 T. A. 331 ; 03 
MX..T. 196; 9 O.W.N. (.91; 36 C.W.N. 1046; 59 Cal. 1399; 1932 
A.L..T. 919 ; 31 Bom.L.R. 1507 ; 1932 P.C. 216 110, 142, 917 

Prem Nath v. (Uiatarpal, 37 All. G38 ; 13 A.L..T. 826 ; 3 ) T.C. 521 ... 306 

Premabhai Tlemabhai ». Brown, 10 B.II.C.R. 319 ... ... ... 387 

Premchand v. Nilmoney, Gl Cal. 281 ; 1934 Cal. 520 ; 38 C.W.N. 283 ... 180 

Premji Ludha v. Dossa Doongersoy, 10 Bom. 356 ... ... 51, 09, 213 

Prices’ Patent Candle Co. v. L.C.C., (1908) 2 Ch. 526 ; 78 L..r.(3i. 1 ... 424 

Prince v. Oriental P.ank Corpn., (1878) 3 A.C. 325 ; 17 L .l .P.C. 42 ... .501,751 

Prince (iholam llossain v. Syed Altai* llossain, Cl Cal. SO ; 1931 Cal. 328 ; 

.58 C.L.J. 333 ; 149 T.C. 1215 ; 38 (UV.N. 211 ... 171, 174, 207 

Prithwi Chand TiUll Chondhry, Raja v. Sukhraj Rai, 1910 F.C. 25 ... .551 

Probadlia Goalini v. Banka Bgliari, .56 C.L..1. 41'? ; 19:;3 Cal. 196 ... 1220 

Probhat Chandra Mohes, .58 Cal. 6»15 ; 1931 Cal. 157 ; .52 C.L,.T. 591 ... 780 

Produce Broker’s Co. v, Olympia Oil and Cake TV> , (1916) 1 A C. .314 ; 

85 r..J.K.B. 160 ; 11 1 L T. 94 ; 32 T.L.R. 115 ... ... 91 

Profnlla Chandra v, Nanda Lai, 39 C.W.N. 1069 ... ... ... 1032 

Prokash Chandra v, Rajendra, .58 Cal. 1359 ; 1932 Cal. 221 ; 35 C.W.N. 

823 ; 135 LC. 296 ... ... ... ... ... ia?7 

Promatha v. Prodymno, 20 C.W.N. 772 ; 1921 Cal. 116 ; 60 T.C. 900 ... 83, 924 

Promode Kumar v. Kali Mohan, 27 C\W.N. 305 ; 1923 (3d. 228 ; .36 C.Ij.J. 

390 ; 70 I.C. 555 ... ... ... ... ... 388 

Promodc Nath llarishee Bagdhi, 1939 Cal. 78 ... ... ... 489 

Propagation of Gospel etc. v. Samorao Naidu, 1938 Mad. 977 ; 48 M.l^.W. 

438 ; 1938 M.W.N. 979 ... ... . ... ... 2S2 

Proflonomoyi Devi, Srimati v, Beni Madhab, 5 All. 556 ; 18S3 A.W.N. 136 602 

Proaunna v, Mothoora, 15 Siitli.W.R. 487 ; 8 B.L.R. App. 20 ... ... 1220 

Prosuiino Kumari i>. Gulab Chand, 2 I.A.*145 ; 4 B.L.R. 450 151, 994 

Protap Chunder v, Krishto Kishore, 8 Cal. 885 ... ... 533 

Proudfoot r. Hart, (1890) 25 Q.B.D. 42, 52 ... ... ... 1031 

Provincial Insurance Co. of Canada v. .Tocl Lcdiic, (1874) Ti.R. 6 P.C. 224 76 

Pulin Behari r. Mahendra, 34 C.L..T. 405 ; 1921 Cal. 722 ; 67 I.C. 10 .. 218 

Punchanun r. Shibchnnder. 14 Cal. 835 ... ... ... 320, 1169 



XCIV 


Table of Gases 


Pnge 


Pundit Raghu nan clan Maclan Moban, 38 C.L.J. 139 ... ... 92 

Punjab V. Petum Singh, 0 N.W.P.IT.C.R. 192 ... ... ... 870 

Punjab Co-operative Bank v. Ishar Das. 1937 Lab. 800 ; 40 P.L.R. 134 ... 292 

V. Mil. Yiisaf, 1939 Lab. 225 ... ... ... 986 

Punjab Commercial Syndicate v. Punjab Co-operative Bank, 6 Tiah. 512 ; 

1926 Lab. 96 ; 92 l.C. 322 ... ... ... ... 490 

Punjab Industrial Agency v. Mercantile Bank of India, 11 Lab. 667 ; 1930 

Lab. 852 ; 31 P.L R. 369 ; 127 l.C. 223 ... ... ... 743 

Punjab National Bank v, Jagdisli, 1936 Lab. 390 38 P.L.R. 733 1148, 1169 

V. Mercantile Bank of India, 36 Bom. 455 ; 13 Bom. 

L.R. 835; 12 I.G. 257 ... ... ... ... «... 742 

V. Uma Datt-Hans Raj. 9 Lab. 291 ; * 112 l.C. 425 ; 

1928 Lab. 599 ... ... ... ... .531 

Punjab Singb v. Ramautar Singh, 4 P.L..T. 676 ; (1920) P.H.C.C. 52 ... . 9.38 

Punnayyah p. Viranna, 45 Mad. 425 ; 1922 Mad. 273 ; '42 M.L.J. 429 ... 1116 

Puran Mai ». Ford, MacDonald Sl Co., 41 All. 635 ; 17 A.L.J. 805 ...'• 652 

Puma Chandra v. Barna Kuinari, 43 C.W.N. 953 ... - ... ... 911 

». Bijoy 17 C.W.N. 549; 18C.L..T. 18 ; 18 l.C. 859 ... 198 

— ^ v. Indra Chandra, 1922 Cal. 397 ; 40 Cal. 389 ; 49 l.C. 918 92 

V. Oflicial Assignee, 65 C.LJ. 561 ; 1938 Cal. 191 ... 247 

Pnrshotamdas V. Purshotamdas, 21 Bom. 23 ... ... ... 1090 

Purshottam V. Kala, 26 Bom. 301 ; 3 Bom. L.R. 932 ... ...139,618 

Purshottom p. Pandnrang, 39 Bom. 140; 17 Bom.L.R. 157 ; 281. C. 921 389 
Putti Narayanamurthi v. Marirnnthu. 26 IMad. 322 ... ... ... 974 

Pyrke Waddingham, (1853) 10 Hare 1 .. ... ... 1251 

Qadar Bakhsh p. (Ihnlam Mohammad, 1931 liah. 709 ; '15 P.L.R. 731 ... 1191 

Qadir Bukhsh llakam, 13 Lab. 713 ; 1932 Lali. 503 ; 33 1M..R. 851 ... 399 

Ciadir I’arast Khan p. Mehr Nnr Mohammad, 16 Ijah. 612 ; 1935 Lah. 103 1136 

Qasim Ali v. Kalyan Das, 1933 Lah. 449 ; 34 P.L.R 443 ; 144 l.C. 378 ... 919 
Quartz Hill (»ol<l Mining Co. v. Kyrc, (1883) 11 Ci.B.D. 674 ; 52 L..r.Q.B. 

488 ; 49 \uT. 249 ; 31 W.lt. 668 C.A. ... 482, 1073, 1074, 1078 

Quinn v. Leathern, (1901) A.C. 495 ; 70 L..LP.C. 76 ; 85 L.T. 289 ... 475 

Qutab-ud-din Khan v. Faiz Bakhsh, 1925 Lah. 100; 78 T.C. 959 ; 81 I.C.120 619 

R. P. Hutchings, (1881) 6 Q.B.D. 300, G.A ; 44 L.T. 361 ; 29 W.U. 724. C.A. 403 

R p. Jackson, (1891) 1 Q.B. 671 ; 60 L.J.Q.B. 346 ; 64 L.T, 679 ... 423 

— p. Kylsant, (1932) 1 K.B. 442 ... ... ... ... 862 

— r. MacDonald, (1885) 15 Q B.D. 323 ; 52 L.T. 583 ; 33 W.R. 735 ... 83 

— p. Yarborough (T.ord), (1828) 2 Bli. N.S. 147 ; 4 K.R. 1087 ... ... 481 

R. B. Lala Karam p, Mir Alimad, 42 C.W.N. 989 (P.C.) ... ... 1203 

R. J. Wyllic & Co. p. Secy of State, 1930 Lah. 818 ; 126 l.C. 514 323, 324 

R. K. Banerjec, 06i. Kcc. v. Ahmed, 1935 Rang. 327 ; 158 l.C, 570 185, 353 

'‘Rabcnfcls”. hi re, 56 Cal. 703 ; 1930 Cal. 97 ; 121 l.C. 312 ... 400, 479 

Rabindra p. Cliandi, 53 C.L.J. 021 ; 1932 Cal. 117 ... 156, 158, 1.59, 161, 991, 992 

p. Puma Chandra, I. L. R. (1938) 1 Cal. 531 ; 42 C. W. N. 422 ...364, 644 

Radha Knnta p. Benodc Bchari, 1034 Cal. 444 ; 148 l.C. 459 ... ... 1180 

Radha Kishiin v. Khurshed Hosscin, 47 LA. 11 ; 1920 P.C. 81 (2) ; 47 Cal. 


662 ; 18 A.L.J. 401 ; 22 Bom. L.R. 557 ; 25 C.WN. 417,; 38 M.L.J. 424 1134 



xcv 


Table of Cases 

Pago 

Kadha Krishna v. Ajodhiya, (1937) A.L.J. 1265 ... ... 97I 

Radha Krishnaji v. Ramesliwiir Prasad, 1934 Pat. 584 ; 152 1.0. 302 ... 257 

Kadha Krishiin v. Nokh Lai, 1923 All. 506 ; 21 A.L.J. 4^*8 ; 74 I.O. 961 ... 190 

Kadlia Kunwar, Mt. v, Thakur Rcoti Singh, 20 C.VV.N. 1279 ; 1916 1\0. 

18 ; 38 All. 488 ; 43 LA. 187 ; 14 A.L.J. 1002 ,* 18 Boni. L.R. 850 ; 24 
C.L.J. 303 ; 31 M.L.J. 571 ; (1916) M.W.N. 2C0 ; 35 I.C. 939 (2) ... 916 

Radhabinodc v. Naba Klshorc, 30 C.W.N. 413 ; 1926 Cal. 578 ; 91 I.O. 211 1029 

Radhacharaii v. Motilal, 41 O.W.N. 5iM ... ... ... 216 

liadhakanta Pal v. Benodc Behari Pal, 1934 CaL 114 ; 148 I. C. 459 ... 012 

Radhakisaii v. Bhagwandas, 1935 Nag. 235 ; 159 I.O. 951 ... ... 198 

Badhakissttn v. Chooiicelail, 5 Oal. 145 ; 5 O.L.R. 172 ... ... 1220 

Kadharani v. Piiriiadjuiiidra, 34 O .W.N. 071 ; 1930 Oal. 737 ... 243, 2ld, 247 

Badhika Mohan Boy i\ Bliabani Prossihna, 63 Oal. 908 ; 10 O.W.N. 717 293,705 

Badley v. L. & N, W. By.. (1870)*! A.O. 751 ; 16 L.J.Ci.B. 573 ; 35 L.T. 037 478 

Batiq Zahra y. Nisar, (>938) A.L.J. 975 ... ... ... ... 1199 

Baghavadiariar Oliakrapani Naidii, (1932) M.W.N. 297 ... ... 252 

'Sri^iivasa, 10 Mad. :i()S ; 31 M.L.J. 575 ; 20 M.I/I. 407 202 

Biighavendra v. iMaliipafc, 1925 Boiu. 211 ; 49 Bom. 202 ; 27 Bom. Iv.B. 178 972 

Baghbar Dayal v. Firm l*iaro Lai, 1933 liah. 93 ; 145 I.O. 178 .. 63 

Baghooiiatb 2;. Gobindnarain, 22 Oal. 451 ... ... ... 1209 

Raghiibar v, Kalin, 1940 All. 231 ; 1940 A.L.J. 231 ; I.O. 211 ... 1075 

Baghubir Malilo v, Ramasray, 1030 Pat. ,347; 183 I.O. 60 ; 1939 J*.\V.N. 178 226 

Bagliunatli 27. Bampaitab, 1935 Sind 38 ; 160 1.0.0 ... ... 679 

Kagluinandan v. Bibhuti, 39 Oal. 301 ; 12 I.O. 147 ... ... ... 171 

Baghiinath Dass (Firm) v. Firm Ghaniandi Lai, 1925 Lab. 586 ; 86 

I.O. 794 ... ... ... ... ... ... 1228 

Bagbiinatli Das v. Sundar Dm», 41 LA. 251 ; 1914 P.0. 129 ; 42 Oal. 72 ; 

13 A.L.J. 154 ; 16 Bom. L.IL 814 ; 18 O.W.N. 1058 ; 27 M.li.J. 150 ... 434 

Ragliuiiath Prasad v. Mt. Praipi, 1937 Oudh 290 ; 1937 O.W.N. 163 ; 166 

I.O. 992 ; 1937 O.L.B. 81 ... ... ... ... 525 

V. Sarjvi Prasad, 51 I. A. 101 ; 5 IMj.T. 72 ; 22 A. L. J. 

105 ; 3 Pat. 279 ; 46 M.L.J. 010 ; 26 Bom. L.B. 595 ; 28 O.W.N. 834 ; 

11 O.L.J. 122 ; 1924 M.W.N. 638 ; 82 I.O. 817... ... ... 512 

Raghunath Bai { Firm) (Firm) 2’. Siirajmal, 1936 Pat. 0 ; 160 1.0. 35:1 ... 289 

Ragicr v. Campbell- Stuart, (1939) 3 All F.lv. 235 ... ... ... 653 

Rahim Bakhsh 27. Badicha Lall, 51 All. .509 ; 1929 AH. 214; 1929 A.L.J. 

303 ; 115 I.O. 458 ... ... ... ... 1256,1257,1259 

Rahim Bibi, Mt. 27. Fazal, 48 All. 8:J4 ; 1927 All. 56 ; 24 A.L.J. 881 ... 1083 

Rahim Bux v. Central Bank of India 50 Oal. 307 ; 1929 Oal. 497 ... 88, 89 

Ralimat IJllah 27. Md. Husain, 1940 All. 441 ; 1910 A.L.J. .507 ... 1033, 1034 

Rai Ohaiid v, Jivraj, 56 Bom. 05 ; 1932 Bom. 13 ; 33 Bom. L.B. 1372 ... 144 

Rai Charaii 27. Biswa Nath, 20 O.L.J. 107 ; 26*I.O. 410 ... 217, 295, 296 

Rai Sundari 27. Benode Bebary, 39 C.W.N. 1264 ... ... 160, 161, 162, 164 

Rainsford 27. Tayton, 7 Ves. 466 ... ... ... ... 128 

Raj Chandra 27. Mabim, 1926 Cal. 549 ; 91 I.O. 728 ... ... ...458, 502 

Raj Chunder t7. Sliama Soondari, 4 Cal. 583 ... ... ••• 1069 

Raj Koomar Singh 27. Sahebzada Roy, 3 Cal. 20 ... ... .. 1164 



acovi 


'tahle of Oases 


Pago 

Raj Krishna v. Muktaram, 12 C.LJ. G05 ; 7 I.0. 700 ... ... 3197 

Raj Lakhi v. Debendra, 24 Cal. G68 ; 1 O.W.N. 444 ... ... ... 1219 

Raja Anahd Rao v. Kamdas, 48 I, A. 12 1021 P.C. 123 ; 48 Cal* 493 ; 25 

C.W.N. 794 ; 13 M.L.W. 318 ; 1921 M.W.N. 24 ; 17 N.L.R. 37 ... 179 

Raja Jogendrn v, Debendra Narain, 41 C.W.N. 1084 ... ... 523 

Raja Peary Mohan Mookerjee v. Manohar Mookerjee, 27 C.W.N. 989 ; 1924 

Cal. 160 ; 38 O.L.J. 255 ; 74 I.O. 373 ... ... 513.617,643 

Raja Ranjit Sinha p. Basanta Kumar, 9 C.L.J. 597 ; 12 C.W.N. 739 ... 155 

Baja Yarlagadda v. Raja Yarlagadda, 27 LA. 151, ; 24 Mad. 147 ; 5 C.W.N. 

74 ; 10 M.L.J. 294 ; 2 Bom. L.R. 945 ... .. ... 1061 

Bajagopalachariar v. Bliasyachariar, 1924 Mad. 838 ; 47 M.L.J. 520 ; 20 

M.L.W. 399 ; 1924 M.W.N. 788 ; 82 I.C. 584 ... 373 

Rajah of Pittapiir v. Bri Rajah Venkata, 12 l.A. 116 ; 8 Mad. 520 ... 279 

Rajah of Tomkuhi v. Braidwood, 9 All. 505 ; 1887 A.W.N. 137...^^ ... . 533 

Rajah Parthasarathy v. Venkatadri, 46 Mad. 190 ; 1922 Mad. 457 ; 16 
M.L.W. 369 ; 1922 M.W.N. 532 ; 43 M.L.J. 486 ; 31 M.L.T. 221 ; 79 
I.C. 689 ... ... ... 140,143.141,641,642,917, 948, 949 

Rajah Hahib Pcrhlad if. Baboo Budlioo Sing, 12 Moo. l.A. 275 ; 12 W.B. 


P.C. 6 ; 2 B.L.R.P.C. 111 ... ... ... ... 403 

Rajah Vurmah v. Ravi Viirmah, 4 LA. 76 ; 1 Mad. 235 ... ...160, 165 

Rajamannar X?. Sunnalakshmi, 2 M.L..T. 180 ... ... ... 648 

v, Vcnkatakrislinayya, 25 Mad. 361 ; 12 M.L..T. 183 641, 642, 644 

RajaniKanta if, Sajani Sundari, 61 LA. 29 ; 1934 P.C. 29 ; 38 C.W.N. 2G2 ; 

11 O.W.N. 128 ; 1934 A.L.J. 166 ; 66 M.L.J. 148 ; 36 Bom. L.R. 230 ; 

35 P.L.R. 303 ; 61 Cal. 221 ; 39 M,L.W. 177 ; 1934 M.W.N. 172 ... 1060 

Rajanna r. Narayaii, 1923 Nag. 321 ; 76 LC. 305 ... ... ... 304 

Rajaram V. Ganesh, 23 Bom. 131 ... «... ... ... 160 

Rajaratbna Chettiar v. Mahboob Sahib, 1910 Mad. 106 ; 1939 M.W.N. 798 ; 

LL.K. 1940 Mad. 27 ... ... ... ... 1118 

Rajcndra v. Brojendra, 37 C.L.J. 191 ; 1923 Cal. 501 ; 77 I.C. 790 ... 1170 

— if. Mohomed I^al, 18 LA. 135 ; 8 Cal. 42 ... ... ... 156 

Rajendra Chandra v. Bipin Chandra, 60 Cal. 1298 ; 1934 Cal. 04 ; 37 

C.W.N. 973 ; 149 I.C, 399 ... ... ... ... 191 

Rajeshwar v. Goppeshwar, 34 Cal. 828 ; 11 C.W.N. 782 ... ... 160 

V. Mangniram, 1933 Nag. 89 ; 15 N.L.J. 159 ; 142 I.C. 242 491,1026 

Rajit Ram if. Katesar Nath, 18 All. 396 ; 1896 A.W.N. 102 ... ... 538 

Rajlakshmi v. Katyayani, 38 Cal. 639 ; 12 I.C. 464 ... ... 319, 336 

Rajlu Naidu v. Malak, I.L.R. (1939) Nag. 580 ; 1939 Nag. 197 ... 485 

Rajmal v. Maruti, 45 Bom. 329 ; 1921 Bom. 339 ; 22 Bom. L.R. 1377 ... 721 

Rajnandini p. Monmotha, 44 O.W.N. 1079 ... ... ... 959 

Rajnarain r. Ekadasi, 27 Cal. 793 ... ... ... ... 1163 

V. Majlis, 1928 Pat. 112 ; 104 I.O. 821 ... ... ... 488 

Rajrathna Chettiar v. Sliaick Mahboob, (1939) M.W.N. 798; 1940 Mad. 

106 ; 50 M.L.W. 323 ; I.L.R. 1940 Mad. 27 ; 190 I.O. 101 ... ... 204 

Bajrup Koer v, Abul Hosscin, 6 Cal. 394 ; 7 l.A. 240 ; 7 O.L.R. 529 ... 1288 

Rakia Bi v. Abdul Nabab, (1932) M.W.N. 432 ... ... ... 1205 


RaUi Brothers v, Ambika Prasad, 35 All. 132 ; 11 A.L.J. 104 ; 18 I.C. 699 1096 



Table of Gases xcvii 

Page 

Ealli Brothera v. Punjab National Bank, 11 Lah. 5G4 ; 1930 Lah. 920 ; 

129 LO. 21 ; 31 P.L.R. 934 ... ... ... ... 1146 

Ram Ajodhya v. Firangi, 1936 Pat. 3 ; 16 P.L.T. 689 ; 160 I.C. 681 ... 1131 

Ram Bhaj Datta v. Ram Das, 3 Lah. 411 ; 1923 Lah. 261 ; 69 I.C. 720 ... 706 

Ram Bharosey v. Sheo Dei, 14 Luck. 366 ; 1939 Oudh 68 ; 1939 O.W.N. 

18 ; 1939 A.W.R. 1 ; 1939 O.L.R. 28 ; 179 I,C. 436 ... 1034, 1086, 1083 

Ram Ohand IT. Ismail, 1928 Sind 189 ... ... ... ... 77 

Ram Chandra v. Kasem Khan, 28 C.W.N. 824 ; 1925 Cal. 29 ... 226, 227, 230 

V. Ram Krishna, ^3 Cal. 507 ... ... ...153, 165 

Ram Charan v. Naurangi, 60 I. A. 124 ; 1933 P.C. 75 ; 12 Pat. 251 ; 37 

C.WrN. 541 ... ... ... ... ... ... 155 

w,^Rakhal Das, 41 Cal. 19 ; 17 C.W.N. 1045 ; 20 I.C. 157 ... 209 

Ram Charan Sahu ». Goga, 19 AJl. 565*; 1027 All. 416 ... ... 299 

Ram Chandra Sil*r. Bamanmani Dasi, 20 C.W.N. 773 ; 36 I.C. 890 ... 384 

Ram Chuiider v. iCawfftmull, 19 C.W.N. 1172 ; 31 I.C. 672 ... ... 513 

Ram Das v. Badri Narain, 29 All. 27 ; 3 A.L J. 773 ; (1906) A.W.N. 260 ... 175 

r. DhailpalA 6 l.ah. 153 ; 1925 Lah. 387 ; 26 P.L.R. 335 ... 288 

V. Habib Ullah, 53 All. 916 ; 1933A. 178 (1) ; (1931) A.L.J. 1061 326 

Ram Ghulara v. Ram Bhajan, I.L.R. (1939) All. 282 ; 1939 All. 226 ; 1939 

A.LJ. 157 ; 181 1.O. 805 ; 1939 A.W.R. 99 ... ... ... 1200 

V. Shyam Sarup, 55 All. 687 ; 1931 All. 1 ; 149 I.C. 849 167,179.252 

Ram Gopal v. Blaquire, (1867) 1 B.L.R. (O.C.) 37 .. . . ... 403 

Ram ITarakh v. Ram Lall, 38 All. 217 ; 14 A.L..T. 257 ; 33 I.C. 124 ... 279 

Ram Kali. Mt., v. Munna Lab I.L.R. ( 1939) All. 754 ; 1939 All. 586 ... 1287 

Ram Kinkar v, Satya Charan, 66 I. A. 53 1939 P.C, 11 ; 43 C.W.N. 281 ... 1030 

Ram Kirat v. Biaeswar, 11 Pat. 693 ; 1933 Pat. 35 ; 141 I.C. 133 435 

Ram Kishan 9. Basdcv Lai, 1934 Lah. 170 ... ... ... 1069 

V. Piari Lai, 33 All. 24 ; 7 A.L.J. 923 ; 7 I.C. 101 ... ... 889 

Ram Kumari, In the matter c/, 18 Cal. 264 ... ... ... 1082 

Ram Labhaya Mai v. Firm Chanchal Sing, 1932 Lah. 28 ; 133 I.C. 626 ... 538 

Ram Lai Kapur v, Asian Assur. Co., 1933 Lah. 483 ; 144 I.C. 505 ... 619,620 

Ram Lall v, Bhajahari, 1 C.W.N. 32 ... ... ... ... 280 

Ram Mohan v, Bharat National Bank, 1921 Tiah. 253 ; 3 L.L.J.373 ... 1145 

Ram Narain v. Radha Kishen, 57 I.A. 76 ; 1930 P.C. 66 ; 1930 A.L.J. 190 ; 

7 O.W.N. 305 ; 32 Bom.L.R. 544 ; 34 C.W,N. 557 ; 5 Luck. 128 ; 59 
M.L.J.540;52C.L.J.26;122I.O.25 ... ... ... 901 

Ram Nath v. Chiranji Lai, 57 All. 605 ; 1935 All. 221 ; 1935 A.L J. 177 1022,1024 

V. Mannulal, 45 All. 472 ; 1923 All. 518 ; 21 A.L.J. 380 ... 383 

Ram Pershad v, Ncerbhoy, 11 B.L.R. 76 ; 19 Suth. Wk R. 24 ... . ... 870 

Ram Prakash v. Aiiand, 43 I.A. 73 ; 43 Cal. 707 ; 1916 P.C. 256 195, 196 

Ram Protab v. Gourishankar, 1924 Bom. 109 ; 25 Bom.L.R. 7 ; 85 I.C. 464 212 

Ram Rattan v. Gobind Ram, 1939 Lah. 501 ;* 185 I.C. 426 ... ... 703 

— r. Municipal Committee, Amritsar, 1939 Lah. 511; 185 I.C. 713 500 

Ram Ravji Jambhckar r. Pralhaddas, 20 Bom. 133 ... 291, 394, 7©J 

Ram Sahai-Chuni Lai v. Moti Ram, 1937 Lah. 863 ... ... 780 

Ram Sarup v. Arya'Samaj, 47 All. 342 ; 1925 All. 337 ... ... 2€0 

Baij Natjj, 43 All. 77 ; 1922 All. 372 ; 18 A.L.J. 872 ... 878 


m 



xoviii 


Table of Gases 


Page 

Ram Sarup r. Shiv Dayal, 1940 Lah. 285 ; 42 P.L.R. 307 ••• ... 1146 

Ram Sing r. Century Insc. Co.; 36 C.W.N. 1101 ; 1933 Oal. 170; 60 Cal. 302 1013 

Ram Sundar v. Madhu Sudan, 40 C.W.N. 1180 ... ... ... 215 

Ram Swaroop v. Thakur Ramcha draji, 1933 Nag. 33 ; 137 l.G. 17 ... 467 

Ram Swarup v. Aiiandi Lai, 58 All. 949 ; 1936 A.L.J. 605 ; 163 I.O. 481 ... 604 

Ram Tawakal Tewari v. Mt. Dulari, 1934 All. 469 ; 154 l.G. 412 ... 911 

Rama Ayyar v. Govinda Pillai, 39 Mad. 952 ; 30 M.L.J. 180 ; 32 LG. 418 ... ^70S 

Rama lyyar v. Krishna Patter, 39 Mad. 733 ; 19 M.L.T. 68 ; 30 M.L.J. 148 335 

Rama Krishniah 9. Satyanandan, 1932 Mad. 284 ; 1932 M.W.N. 93 ; 62 

M.L.J. 226 ; 137 l.G. 636 ; 35 M.L.W. 302 ; 55 Mad. 704 ... ... 455 

Rama Rao 9. Venkata Subbayya. 1937 Mad. 274 ; 173 l.G. 347 .... 692 

V. Venkayamma, 1931 Mad. 705 ; (1931) M.W.N. JB93 ... 280 

Rama Rayanimgar 9. Venkatalingam, 57 Mad. 218; 1934 Mad. 1 ; 1933 

M.W.N. 486 ; 38 M.L.W. 818 ; 66 M.L J. 4 ; 149 l.G. 379 ... - ... 995 

Rama Row v. Somasundaram, 51 Mad. 642 ; 1928 Mad. 679 ... ... 1072 

Rama Seshayya 9. T. Cotton Press, 49 Mad. 468 ; 1926 Mad. 615 ; 5C^ 

M.L.J. 520 ; 94 LG. 515 ; 1926 M.W.N. 450 ... . ... ... 861 

Ramachandra 9. Sivaram, 1936 Mad. 895 ; 1936 M.W.N. 1079 ... 1138 

Ramachandracharyulu r. Rangacharulu, 1926 Mad. 1117 ; 51 M.L.J. 418 530 

Ramachari 9. Duraisami, 21 Mad. 167 ... ... ... 198, 1114 

Ramakrishnayya 9 . Srccramulu, 1939 Mad. 547 ; (1939) 1 M.L.J. 436 1268,1270 

Ramalakshmi 9 . Sivanantha, 14 M.I.A. 570 ; I. A. Sup. 1 ; 17 W.H.P.G. 552 480 

Ramamurthy 9. Gopayya, 40 Mad. 701 ; 1917 Mad. 892 ; 35 l.G. 575 * ... 460 

Raman Chettiyar 9. Gopalachari, 81 Mad. 223 ; 4 M.L.T. 97 ... ... 287 

Raman Nair 9. Mariyomma, 43 Mad. 480 ; 56 l.G. 13 ; 1920 M.W.N. 332 ... 1040 
Raman Nay ar 9 . Parameswaran, 1935 Mad. 975 ; 1935 M.W.N. 990 ... 1166 
Ramanfidhan r. Zamindar of Kamnad, 16 Mad. 407.; "3 M.L.J. 185 ... 997 

Ramanand 9 . Jai Ram, 43 All. 170 ; 1921 All. 369 ... ... 137 

Ramanandan 9 . Gundu, 1928 Mad, 1238 ; 1928 M,\X.N. 680 ; 113 I.C. 456 1214 

Ramanatha 9 . Nagendra, 1924 Mad. 223 ; 45 M.L.J. 827 ; 76 l.G. 805 ... 181 

Ramanatham 9 . Muruguppai 27 Mad. 192 ; 13 M.L.J. 341 157,158;160,161,t65 

9.Ragammal,27I.G.849;17M.L.T. 61 ... ... 135 

Ramanathan 9 . Annamalai, 57 Mad. 1031 ; 1934 Mad. 367 ; 66 M.L.J. 451 254 

— 9 . Dowlat Singjee, 1938 Mad. 865 ; (1938) 2 M.L.J. 534 ... 1145 

Ramani 9 . Narayanaswami, 1924 Mad. 697 ; 47 M.L.J. 192 ; 20 M.L.W. 

467 ; 34 M.L.T. 275 ; 87 LG. 341 ... ... ... ... :136 

Ramanna 9 . Inspector, Local Boards, Madras, 1937 Mad. 557 ; 1937 

M.W,N. 197 ; 170 LG. 489 ... ... ... ... 579 

~ 9 . Venkata, 11 Mad. 246 ... ... ... ..• 691 

Ramanna Reddy 9 . Abdul Rashid, 1939 Rang. 42 ; 180 LG. 300 ... 922 

Ramauiar Singh 9 . Brij Kishore, 1933 Pat. 653 ... ... ... 277 

Rfimanuja 9 . Gopalan, 1934 Mad. 561 ; 40 M.L.W. 370 ; 1934 M.W.N. 1054 1214 

Ramanujam 9 . Sivalingam, 47 Mad. 150 ; 1924 Mad. 360 ; 45 M.L.J. 431 ... 1273 

Ramappa 9 . Gahpat, 30 Bom. 81 ; 7 Bom.L.R. 289 ... ... ... 324 

Ramarayudu 9 . Sitalakshmamma, 1937 Mad. 915 ; 1937 M.W.N. 1014 1061, 1062 

Ramasami 9 . Govinda, 31 M.L J. 839 ; 38 LG. 1 ... ... ... 328 

Ramaaami Pattar 9 . Ohinnan Asari, 24 Mad. 449 ; 11 M.L.J. 132 ... 1200 



Table of Gases 


XCIZ 


Pago 

Bamaswami v, Alaga Pillai, 1925 Mad. 143 ... ... ... 414 

V. Muthiah Chetti. ’48 Mad. 482 ; 1925 Mad. 279 ; 47 M.L.J. 

829 ; 2l'M.L.W. 75 ; 83 LG. 991 ... ... ... 137, 1028, 1029 

Bamaswami A.Y.M. v. Mutbukaruppan, 1925 Mad. 1011 ; 86 I.C. 371 ... 177 

Bamaswami Pillai 0 . Muthukaruppan, 1923 Mad. 737 ; 48 M.L.J. 444 ... 221 

Bamaswami v. Suppiah, 1935 Mad. 699 ; 69 M.]!j.J. 98 ; 1935 M.W.N. 868 1281 

V. Thayammal, 26 Mad. 488 ... ... ... 463 

V Vellayappa. 1931 Mad. 357 ; 60 M.L.J. 229 ; 139 I.C. 643... 44 

Bamaswami Ghettiar v. Mallapnja Rcddiar, 43 Mad. 760 ; 39 M.L.J. 350 ... 919 

V, Srinivasa Pillai, 66 M.L.J. 424 ; 1934 Mad. 113 ; 1933 

M.W.N. 1372 ; 38 M.L.W. 1000 ; 64 M.L.J. 424 ; 148 I.C. 94 ... 1220 

Bamaswami (ibetty v. Palaniappa, 1933 Mad. 675 ; 193.3 M.W.N. 352 ; 

38M.L.W.301; 65M.L..T.^7l ;k5I.C.933 ... ... ... 359 

Uamaswamy V. Manickam Chettiar, (1938) 1 M.L.J. 56; 1937 M.W.N. 

1249 ; 176 1.6. 6f7 ... ... ... ... ... 701 

Bamaswami Gu]]ta 0 . animal, 45 Mnd. 173; 1922 Mad. 44 ; 42 

M.L.J, 32 ; 70 hC. 448 ; 30 M.L.T. 156 ; 14 M.L.W. 599 ... 87 

Bamaswamy Chettyar 0 . V. T. Ghcttyar, 12 Bang. 548 ; 1934 Bang. 265 325, 327 

Ramawaii Koer v. Manjhari Koer, 4 C.L.J. 74 ... ... ... 1060 

B amayy a V. Subbarayadu, 13 Mad. 25 ... ... ... 544 

t;. Tulasamma, 1936 Mad. 668 ; 1936 M.W.N. 1025 ; 71 M.L..T. 

658 ; 165 LG. 276 ... ... ... ... ... 624 

2 ;. Venkatasubba. 39 Mad. 853 ; 30 M.L.J. 465 ; 32 I.C. 881 ... 1114 

Bambbat v, Timmayya, 16 Bom. 673 ... ... ... ... 1091 

Raracbander v, Ganapatram, 47 Cal. 583 ; .59 I.C. 539 ... ... 291 

Ramchandra 0 . Joti Prasad, 29 All. 675 ; 1907 A.W.N . 225 ... ... 199 

V. Sbapurji, I.L.B. (1940) Bom. 5.52 ; 1940 Bom. 315 

42 Bom.L.K. 550 ..., ... ... ... ...970,996 

Bamcbandra Yasbvant 0 . Sadashiv Abaji, 11 Bom. 422 ... ... 465 

Bamcharan v, Naurangi, 60 LA. 124 ; 1933 P.C. 75 ; 12 Pat. 251 ; 64 

M.L.J. ,505 ; 37 C.W.N. 541 ; 57 C.L.J. 229 ... ... ... 196 

Ramcoomar 0 . McQueen, 18 Sutb. W.B. 166 (P. C.) ... ... 408 

Baradas v. Dbanpat, 6 Lab. 153 ; 1925 Lab. 387 ; 26 P.L.R. 335 ... 616 

V, Kam Babu, 1936 Pat. 194 ; 16 P.L.T. 649 ; 158 I.C. 25 ... 212 

Ramdbone Bulakidas 0 . Kedarnatb, 1938 Cal. I ; 64 C.L.T. 406 ; 173 I.C. 828 1170 

Bamendra 0 . Brojendra, 45 Cal. Ill ; 21 C.W.N. 794 ; 27 C.L.J. 158 ; 41 

I.C. 944 ... ... ... ... 41,56.59,62,276,277 

Bamendra Tagore 0 . Kesbab, 61 Cal. 433 ; 1934 Cal. 554 ; 38 C.W.N. 438... 525 

Bamesh Chandra 0 . Maharaja Birendra Ki9horG,29 C.W.N. 287; 1925 Cal. 

513 ; 80 I.C. 100 ... ... ... ... ... 353 

Bamesbwar 0 . Mt. Ganapati Devi, 1936 Lah.^652 ; 166 I.C. 753 ... 689 

' 0 . Lachmi, 31 Cal. Ill ; 7 C.W.N. 688 ... ... ... 1169 

Ramgopal 0 . Dhanji, 55 Cal. 1048 ; 1928 P. C. 200 ; 32 C. W. N. 1117 ; 55 

M.L.J. 248 ; 30 Bom.L.R. 1389 ; 111 I.C. 480 ; 55 I. A. 299 1233, 1235 

r. Dhirendra, 54 Cal. 380 ; 1927 Cal 376 ; 31 C.W.N. 397 ...364, 538 

Bamgopal Cliunilal 0 . Ramsarup, 1934 Bom. 91 ; 36 Bom.L.R. 84 ... 364 

Bambary Pal p. Nidhi jdabanty, 1934 Pat, 420 ; 148 I.C. 431 ... ... 1287 



c 


Tahle of Oases 


Page 

Bamhit v. Satgur, 3 All. 247 ... ... ... ••• 460 

Ramiah v. Somasi, 29 M.L.J, 125 ; 1915 M.W.N. 4)8 ; 29 I.O. 449 ... 383 

— p. Venkata Subamma, 49 Mad. 261; 50 M.L.J. 308 ; 1926 Mad. 434 144 

Bamiali & Co. p. Sadasiva Mudaliar, 48 Mad. 925 ; 1925 Mad. 1255 ; 49 

M.L.J. 228 ; 22 M.L.W. 341 ; 1925 M.W.N. 6S8 ; 91 I.O. 151 ... 1128 

Rainii v, Bijan, CO I.C. 352 ... ^ ... ... ... 124 

Ramji Motichand p. Naranji Parshottain, 1935 Bonv 268 ; 37 Bom. L.K. 

261 ; 157 I.C. 127 ... ... ... ... 418, 420 

Ramji Ram p. Saligram, 14 C.VV.N. 248 ; 14 C.L.jr. 215 ; 5 I.O. 96 ... 607 

Ramjoy v. Russell, (1864) Suth. W.R. (Gap No.) 370 ... ... 7(X} 

Ram joy Modak p. Durga Cliarana, 50 C.L.J. 328 ; 1922 Cal. 830 «... 295 

Ramkaran Thakur p. Baldeo, 17 Pat. 168 ;193S Pat. 44 ; 173 I.C. 293 ^>30, 1025 

Ramkisseiidas p. Binjraj, 50 Cal. 319 ... • ^... ... ... 1034 

Ramkrishan p. Ganga Ram. 12 Lah. 428 ; 1931 Lah. 559 ; 32 P.L?R. 199 ... 194 
Ramkrishna Pillai p. Kriahnaswami, 1922 Mad. 321 ; 1922* M.W.N. 521 376 

Ramkumar p. Sholapur Spinning & Weaving Co. 59 Bom. 218 ; ^931 Bom.* 

427 ; 36 Bom. L. R. 907 ... ... ’ •... ... 114 

Ramlal p. Lachmichand, (1861) 1 Bom. H. C. app. li ... ... 238 

: V. Official Assignee of Calcutta, 59 Cal. 1161 ; 56 C.L..T. 152 ; 1933 

Cal. 115 ; 141 LC. 863 ... ... ... ... ... 187 

Rammohun Mookerjce p. Rajah Narsing Deb, (802) Suth. W.R. 54 (F.B.) 532 

Rammonohar p. Methila Prasad, 57 I.C. 151 ... ... ... 341 

Ramnandan Marwari p. Ramjiban Marwari, 1939 Pat. 104 ; 178 I.O. 803 ... 485 

Ramnarain Trivedi p. Shib Kumar, 42 C.W.N. 541... ... ... 893 

Ramnath p. Banwari, 1936 A.W.R. 419 ... ... ... .. 1202 

Ramnath p. Pitambar, 43 Cal. 733 ; 22 C.L.J. 339 ; 31 C.W.N. 632 ... 85 

Rampartab p. Foolibai, 20 Bom. 767 ... ... ... 315 

■! — p. Premsukh, 15 Bom. 93 ... ... ... ... 315 

Ramprasad p. Anandi, 1938 Nag. 180 ; 174 I.C. 374 .*> ... ...380, 628 

Raroprasad Chimanlal p. Hazarimull, 58 Cal. 418 ; 1931 Cal. 458 ; 134 LC. 

: 538 ... ... ... ... 2,33,268,330,356,360,532 

Ramprosad p. Sricharn. 27 C.L.J. 594 ; 21 C.W.N. 1109 ; 41 I.C. 276 ... 336 

Rampurtab p. Premsukh, 15 Bom. 93 ... ... ... ... 290 

Ramsay p. Margrett, (1894) 2 Q.B. 18 ; 63 LJ.Q.B. 513 ; 70 L.3\ 788 ... 415 

Ramsebuk p. Ram Lall, 6 Cal. 815 ; 8 C.L.R. 457 ... ... ... 194 

Ramsundar p. Bataso, 1‘. 35 Pat. 271 ; 155 I.C. 3(i7 ... ... ... 1045 

Ramu Aiyar p. Sankara Aiyar, 31 Mad. 89 ; 17 M.L.J. 573 ... 320, 1220, 1221 

^amzani p. Bansidhar, 1935 Oudh 385 ; 1935 C.W.N. 449 ... ... 414 

Ranchordas p. Municipal Gommsr, Bombay, 25 Bom. 387 ... ... 424 

Ranee Surno Moyee Mt. p. Shooshee Mokhee, 12 Moo. I,A. 244 ; 2 B.L.R. 

10; 11 Suth. W.R. 5 ... ... ... ... ... 298 

Rangampudi p. Venkateswarlu, 1934 Mad. 713 ; 152 LC. 772 ... ...841, 844 

Ranganath p. Pachusao, 1935 Nag. 147 ; 1.56 I.O. 94 ... ... 996 

Ranganatha p. Aiianda, 34 Mad. 183 ; 21 M.L J. 78 ; 7 I.C. 801 ... 180 

Ranganatha Aiyar p. Srinivasa, 1926 Mad. 42 ; 49 M.L.J. 656 ; 90 I.C. 1037 918 

Ranganayakamma p. Alwar Betti. 13 Mad. 214 ... ... ... 906 

Rangappa p. Rangasami, 1925 Mad. 1(X)5 ; 1925 M.W.N. 2^2 ; 86 I.C. 249 388,462 



TcMe of Gases 


Cl 


Pago 

Kangaraju v. Madura, 24 M. L. J. 363 ••• ... ... ... 202 

Rani Amrit Kuiiwar (Maharaja) Gur Charan Singh, 1934 All. 226 ; 147 

I.C.591 ... ... .. ... ... ... 268 

Rani Anand Kocr v. Court of Wards, 8 LA. 14; 6 Cal. 764; 8 O.L.R, 381 690,910 

Rani Dharam Kunwar ». Balwant Singh, 39 1. A. 142 ; 34 All. 398 ; 23 

M. L. J. 200 ; 16 C. W. N. 675 ; 9 A. L. J. 730 ; 14 Bom. L. R. 485 ; 16 

C. L. J. 60 ; (1912) M. W. N. 641 ; 15 I. C. 673 ... ... 913 

Rani Harsamukhi v, Agadha, 1940 Pat. 18 ; 184 T. C. 225 ... ... 442 

Rani Pravabati Secy of State, 4^ C. AV. N. 1017 ... ... ... 960 

Ranjit V. .Tagannath, 12 Cal. 375 ... ... ... ... 135 

Ranjit Kumar Kisori Mohan, 1940 Cal. 401 ; 44 C. W. N. 985 972, 1203 

Ranmaya v. Betty, 31 G. W. N. 160 ; 1927 Cal. 207 ; 100 I. C. 177 ... 50 

Ranson r. Platt, (1911) 2 K. B. 291 * ••• 734 

Rapier r. London Tramways Co., (1893) 2 Ch. .588 ... ... ... 1167 

Rarichan v, Manakkal, 1923 Mad. 553 ; 44 M. L. J. 515 ; 74 I. 0. 309 ... 198 

Rasid-ui^-Nisa, Mt, v. Muhammed Ismail Khan, 36 I. A. 168 ; 31 All. 572 199 

Rassam v* Budge, (189.H) 1 Q. B. 571 ... ... ... ... .539 

Ratan Ohand v. Secy, of State, 18 C. W. N. 1340 ; 27 I. C. 232 ... 324 

Ratanbai v, Narayandas, 51 Bom. 771 ; 1927 Bom. 474; 29 Bom. L.R. 9C0 ; 

104 1. C. 794 ... ... ... ... ... 53,136, 141,144 

Ratan Chand v. Municipal Committee Hinganghat, 1931 Nag. 9 ; 27 

N. L. R. 237 ... ... ... ... ... ... 938 

Ratansi Damji v. Ratansi Virji, 1939 Bom. 335 ; 41 Bom. L. R. 524 ... 579 

Ratcliife v. Evans, (1892) 2 Q. B. 524 ; 61 L. J. Q. B. 535 ; 66 L. T. 794 ; 40 

W.K. 578 ; 56 J.P. 837 ... 449, 482, 1046, 1047, 1049, 1261, 1262 

Rathan Chand v. Amichacd, 1934 Mad. 665; 1934 M.W.N, 539; 67 M.L.J, 413 1028 
Rathnasabapathy ». A mmakanii animal. 1930 Mad. 78 ; 57 M.L.J. 609 ; 30 

M L.W. 914 ; 123 LC, 15 . ... ... ... ... 471 

Ratilal Kothari v. Lakmichand,.1938 Rang. 364 ; 178 I.O. 538 ... ... 1237 

Ratnasabapathy v, Dovasigamony, 52 Ma<l. 105; 1929 Mad.53 ; 56 M.L.J. 10 1136 

Ratnaswami v. Prince of Arcot’s Endowments, I.L.R. (1938) Mad. 1094 ; 

1938 Mad. 755 ... ••• ... — ... 265 

Rattan Chand r. Firm Kisheii Chand, 1938 Lah. 136 ... ... 970 

Rattan Sen v, Krishna Kaiir, 141 1.C. 513 ; 1933 Lah. 134 ; 34 P.L.R. 162 1033 

Ratti Ram v. Kuiidaii Lai, 26 I.O. 543 ; (1914) P.R. 87 ... ... 338 

Rattoiibai v, Chabildas, 13 Bom. 7 ... .. ... ... 198 

Ravjibhai v. Ranchhod, 1930 Bom. 66 ; 31 Bom. L.R. 1262 ; 126 I.C. 865 ... 386 

Rawlings v. General Trading Company, (1921) 1 K.H. 635 ... ... 718 

Raymond r. Minton, (1866) L.R. 1 Ex. 244 ... ... ... 697 

Rayner r. Koehler. L.R, 14 Eq. 262 ; 41 L J. Ch. 697 ; 27 L.T. 506 ... 142 

Raza Ali v. Rabat Husain, 1933 All. 754 ; 1933 A.L.J. 1241 ; 145 I.O. 951 1213 

Raza Khan, Md., v. Md. Askari Khan, 46*A11. 470; 1924 All. 599 ... 1164 

London & Colonial Co., Re Exp, Clark, (1869) L.R. 7 Eq. 550 ... ... 1098 

Read v. Brown. (1888) 22 CJ.B.D. 128 ; 60 L.T. 250 ... ... 268,270,287 

Readhead v. Midland Ry., (1867) L.R. 2 Q,B. 412 ... ... ... 104 

Rebala Ramana v. Rcbala Babu, 37 Mad. 186 ; 24 M.L.J. 96 ... ... 306 

Rebati Raman v Harisl^ 24 C.W.N. 749 ; 58 I.C. 665 ... m. 1170 



Table of Gases 


• • 

Cll 

Page 

Receiver of Nidadavolc and Medur Estate v, Suraparaza, 38 Mad. 295 ; 29 

I.C. 449 ... ... ... ... ... ...362, 365 

Beddaway 27. Benham, (1869) A.C. 199 ... ... ... ... 1185 

— — Frictionlesfl Engine .Packing Co., (1902) 19 E.P.C. 505 ... 1185 

Redmaync v. Foster, (1866) 2 Eq. 467 ; 35 L.J. Ch. 847 ; 14 W.B. 825 ... 218 
Reigate v. Union Mfg. Coy., (1918) 1 K.B. 592 ... ... ... 676 

Revati Mohan 27. Jatindra Mohan, 61 LA. 171; 1934 P.C. 96; 11 O.W.N. . 

463 ; 38 C.W.N. 517 ; 66 M.L.J. 506 ; 1934 A.L.J. 406 ; 61 Cal. 470 ; 

36 Bom. L R. 544 ; 148 I.C. 482 ; 1934 M.^.N. 381 ... 247, 1007 

Revett 27. Brown, (1828) 5 Bing. 7 ... ... ... ... 1281 

Reynolds 27 . Ivemey, (1835) 3 Dowl. 453 ... ... ... • ... 773 

Rhode 27. Thwaites, (1827) 6 B. & C. 388 ... ^ ... 1227 

Richardson 27 . Hastings, (1843-14) 7 Beavf 301 j 11 Beav. 7 ; 13 L.J. Ch. 

129 ; 16 L J. Ch. 322 ; 8 Jur. 207 ... ... ... 218 

Richardson-Gardener 27 . Freemantle. (1870) 24 L.T. 81 ; 19 WrR. 256 ... 267 

Riches & Marshall's Trust Deed, Re , (1865) 4 De G.J. & Sm. 581 ; 5 New 

Rep. 287 ; 46 E.R. 1044 L.C. ; 34 L.J. Bey. 10 ; 11 L.T* 651 ... 227 

Ricketts 27 . Bennett, 4 C. B. 686; 17 L. J. C. P. 17 ; llJur. 1062 ... 230 

Riddell v. Strathmore (Earl), (1887) 3 T.L.U. 329 ... ... ... 341 

Ridgway 27 . Hungerford Market Co., (1835) 3 Ad. & El. 171 ... ... 1100 

Riding v. Smith. (1876) 1 Ex. D. 91 ; 45 L.J.Q.B. 281 ; 34 L.T. 500 ... 472 

Risal Singh 27 . Chandgi. 1939 Lah. 34 ; 40 P.L.R. 767 ; 179 I.C. 760 ... 1169 

Risto's Case, (1877) 4 Ch. D. 774 ... ... ... 856 

Rivappa 27 . Babu Sidappa, 1939 Bom. 61 ; 40 Bom. L.R. 1275 ; I.L.R. 1939 

Bom. 104 ; 179 I.C. 832 ... ... ... ... ... 216 

River Steam Navigation Co. v, lliralal, .38 C.W.N. 553 ; 1934 Cal. 712 ... 483,957 

r. Jamunadas, 59 Cal. 472 ; 1932 Cal, 344 ... ... 93, 94 

27. Khanto Kumari, 1934 Cal. 632 ; 38 C.W.N. 551 ; 59 C.L J. 

391 ... ... ... * ,... ... ... 537 

27. Choutmuil Doogar, 26 Cal. 398 ; 26 I. A. 1 ; 3 0. W. N. 

145 ... ., ... ... ... ... 793 

Roach 27. Yates, (193S) 1 K. B. 256 ... ... ... ... 851 

Robbins r. Fennell, (1847) 11 Q.B. 248 ; 17 L.J.Q.B. 77 ; 116 E.R. 4G8 ... 501 

Roberts, Re, (1900) 1 Q.B. 122 ; 69 L.J.K.B. 19 ; 81 L.T. 467 ; 48 W.R. 132 180 

Roberts & Lovell 27 . James, (1903) 89 L.T. 287 ... ... ... 384 

Robertson 27 . Amazon Tug <& Lighterage Co., (1881) 7 Q.B.D. 598 ... 979 

Robindra 27 . Jogendra, 33 C.W.N. 79 ; 1928 Cal. 691 ; 48 C.L.J. 339 ... 1075 

Robinson 27 . Alexander, 2 Cl. & Fin. 717 ; 8 BU N.B. 359 ... ... 223 

Robinson r. Central Bank of India, 9 Rang. 5S5 ; 1932 Rang. 6 ... 744 

— — 27. Graves, (193.5) 40 Com. Cas. 217 ... ... ... 1290 

27. Harkin, (1896) 2 Ch. 415 ... ... ... ... 877 

27. Mollet, (1875) L.R. 7 H.£. 802 ; 44 L.J.C.P. 362 ; 33 L.T. 544 ... 92 

Robinson's Settlement, In re, Gant 17 . Hobbs, (1912) 1 Ch. 717 ; 81 rj.J.Ch. 

393 ; 106 L.T. 443 ; 28 Times Rep. 298 ... ... ... 379,413 

Robson 27. Drummond. (1831) 2 B. & Ad. 303 ;.9 L.J.K.B. 187 ; 36 R.R. 5G9 84 

Rock p. Purssell, 84 L.T.J 0 . 45 ... ... ... ...523,539 

Rodger p. Ashutosh, 6 C.W.N. 829 ; 29 Cal. 509 ... ^ ... ... 343 



Table of Gases ciii 

Page 

Bodricks v. Secy, of State, 40 Cal, 308 ; 21 1.C. 1 ... ... ... 31.5,807 

Hogers v, Gravat, (1596-97) Croke Eliz. 571 ... ... ... 1257 

Rogers, Sons & Go , f. Lambert, (1891) 1 Q B. 318 ; CO L.J.Q.B. 187 ... 413 

Kohim Ullah Khan v. Chiini Lai, 1937 Lah. 570 ; 39 P.L.R. 208 ... 78 

Rolfe V, Flower. (1865) L.R. 1 P,C. 27 ; 3 Moore P.C.(N.S.) 365,14 W.R. 407 235 

Rolin V. Steward, (1854) 14 C'B. 495 ... ... ... ... 738 

Rooke V. Rooke. 1934 Bom. 230 ; 36 Bom.L.R. 492’; 58 Bom. 502 ... 570 

Roop Chand v. Gokul Chand, 1924 Lah 249 (2) ; 73 1 .0. 860 ... ... 325 

Roopchand Jankidas v. National Bank of India, 40 Cal. 342 ; 22 C.W.N. 

1042 ; 48 1.C. 975 ... ’ ... ... ... ... 87 

Roopji & Sons V. Dyer Meaken & Co., 1930 All. 545 ; 52 All. 688 ... 92 

Roper v. T.H3ndon, (1859) 120 E R. 1120 ; 1 El. tfe El. 825 ; 28 L.J.Q.B.2C0 391,1012 
Rory, The, {1882) 7 P.l). 117 ; 51 L.J.P.<73 ; 46 LT. 757 ... ... 460 

Rose ». Ford, (1937>A.C. 826 ... * ... ... ... ... 852 

Roselle r. Buchanarf. (1880) 16 Q.B.D. 656 ; 55 L.J.Q.B. 370 ; 34 W.R. 488 509 

Ross r. IJill, (1846) 2 C.B. 877 ; 3 1). & L. 788 ; 15 L.J.C.P. 182 ... 107 

— — v. Tx)ndon County, etc. Bank, (1919) 1 K.B. 678 ... ... 744 

Ross & Co. V. Scriveii, 43 Cal. 1001 ; 20 C.W.N. 1192 ; 34 I.C. 235 372,375,400,532 
Rourke v. White Moss Colliery Co-, (1877) 2 C.P D. 205 ... ... 11C6 

Rouse V. Bardin, (1790) 1 II. Bl. 351 ... ... ... ... 508 

Rowe & Co. Ltd. «?. Tan Thean Taik, 2 Rang. 043; 1925 Rang. 105 ... 191 

Rowland v, Adm.-General of Burma, 1938 P.C. 198 ; 1938 All.L.R. 525 ; 

1938 O.W.N. 731 ; 1938 R.L.R. 417 ; (1938) 2 M.L.J. 409 ; 40 Bora. 

L.R. 1075 ; 19 P.LT. 749 ; 32 S.L.R. 810 ... ... ... 1213 

Rowland v. Michell, (1837) 1 Ch. 71 ; 60 L.J.Ch. 110 ; 75 L.T. 498 ... 510 

Rowsell r, Morris. (1874) L.R. 17 Eq. 20 ; 43 L.J. Ch. 97 ; 29 L.T. 410 ... 142 

Royal Albert-Hall Corpn. r. Winchilsea, (1891) 7 T.L.R. 362, O.A. ... 261 

Royal Aquarium etc. Soc, r. Parkinson, (1892) 1 Q.B. 431 (O.A.) ; 61 L.J. 

Q.B.409 ;66L.T. 513;5GJ:P. 404 ... ... ... ... 495 

Ruben p. Great Fingall Consolidated, (1906) A.C. 439 ... ... 1104 

Rukeya Banu v. Najira Banu, 55 Cal. 448 ; 1928 Cal. 130 ; 32 C.W.N. 248 206 

Rukmani v. Chari, 1935 Mad. 616 ; 1935 M.W.N. 869 ; 69 M.LJ. 210 ... 1084 

Ruliaram p. Ram Chaiidar, 1933 Lah. 774 (1) ; 35 P.L.R. 96 ; 14 Lah. 607 341 

Rumbold p. London County Council, (1909) 25 T.L.R. 541 ; 53 Sol. Jo. 502 413 
Rungo Lall p. Wilson, 26 Cal. 204 ; 2 C.W.N. 718 ... ... ... .321 

Rup Chand p. Sarbessur 10 C.W.N. 747 ; 33 Cal. 915 ; 3 C.L. J. 629 ... 405 

Rurmal Ram Nath p. Kapil Man, 57 All. 459 ; 1935 All. 353 ... ... 525 

Rushmer p. Polsue & Alheri, (1906) 1 Oh. 234 ... ... ... 1156 

Russa Engineering p. Kanara Transport, 49 Mad. 930 ; 1926 Mad. 1138 ... 235 

Russell p. Phillips, (1850) 14 Q.B. 891 ... ... ... ... 774 

Russel r. Stubbs, (1913) 2 K.B. 200 (n) (ILL.) ... ... 493, 510 

Russell p. Wakefield Waterworks Co., (1875) L.R. 20 Eq. 474 ; 44 L J.Ch. 

496 ; 32 L/r. 685 ; 23 W.R. 881 ... ... ... 114,115 

RussePs Case, 5 Co. Rep. 27a ; 77 E.R. 91 ; Noy 70 ; Moore K.B. 146 ... 142 

Russian Commercial & Industrial Bank p. Comptoir etc. Mulhousc, (1925) 

A.C. 112 ; 93 LJ.K.B. 1098 ; 132 L.T. 99 ; 68 Sol. Jo. 841 ... ... 413 

Rustam Ali p. Abdul Jabbar, 1923 Cal. 535 ; 76 I.C. 499 ... ... 406 



civ 


Table of Gases 


Page 

EuBtomjee ». Frederic, 46 Cal. 352 ; 23 C.W.N. 496 ; 51 1.C. 486 ... 245 

Rustomji p. Beth Purshottamdas, 25 Bom. 606 ; 3 Bom.L.B. 227 ... 213 

Rustomji Dorabji v. Nurse, 44 Mad. 357 ; 1921 Mad. 1 ; 40 M.L.J. 173 ... 933 
Eutter r. Tregent, (1883) 12 Ch.D. 758 ; 48 L J.Ch. 791 ; 41 L.T. 16 ... 373 

Ey Pratap Bimha r. Brinivasagopalachariar, 1928 Mad. 15; 39 M.L.T. 401 ; 

1927 M.W.N. 607 ; 106 1.0.^870 ... ... ... ... 325 

8. (the wife) v. B. (the husband), 16 Bom. 639 ... ... ... 1089 

S. A. Basil p. Corporation of Calcutta, I. L. R. (1940) 2 Cal. 131 ... 1159 

S. A. Kulathu Aiyar r. Vaithilingam, 1927 Mad. 876 ; 26 M. L. W. 349 ; 

39 M.L.T. 207 ; 1927 M. W. N. 297 ; 105 I. C. 163 ... ... 919 

S. C. Venkenna r.Mangammal, 14 Rang. 308 ; 1936 Rang. 296 . ••• 605 

S.K. Ghandy p. L. P. K. Pugh, 28 C. W. N. 479 ; 1924 Cal. 598 ... 864 

S. K. R. M. Chettyar E. A. Chettyar, 1955 Rang. 525 ... ... 605 

S, Nasir-ud-Din (Firm) v. Firm Durga Parshad, 1937 Lali. 607 ; 39 

P. L. R. 457 ; 168 I.C. 458 ... ... ... 74, 76 

B. B. Karadenitz, Socrates etc., 44 Bom. 61 ... ... 79 

Sabir Hussain p. Farzand Hasan 65 I. A. 119 ; 42 C. W. N. 353 ; (1938) 

1 M.L.J. 458 ; I. L. R. 1938 All. 314 ; 32 S. L. R. 362 ; 40 Bom.L.R, 

735 ; 19 P. L. T. 215 ; 1938 P. C. 80 ... ... ...926, 929 

Sabgan Bibi v. Ashanulla, 54 Cal. 524 ; 1927 Cal. 411 ; 31 C. W. N. 406... 1168 

Sabnis, Goregaonkar & Senjit, In re, I L.R. (1937) Bom. 843; 1937 Bom. 374 250 

Saccharin Corpn. v, Chemicals and Drugs Co., (1900) 2 Ch. 556 ; 69 

L. J. Ch.. 820 ; 83 L. T. 200 ; 49 W. R. 1 ; 16 T. L. R. 564 ... 519 

Sachs a. Speilman, (1888) 37 Ch. D. 295 ; 57 L. J. Ch. 658 ... 453, 455, 509 

Sadasheo Balaji v. Finn Hiralal, 1938 Nag. 65 ; 175 I. 0. 149 ... 1118 

V. Shankar Govind, 1938 Nag. 68 ; 175 I. C. 494 ... 1118 

Sadashiv Govind v. Yeshwant, 1939 Bom. 249 ; 41 Bom. L. LI. 400 ; I. L.R. 

1939 Bora. 383 ; 182 1. C. 991 ... ... ... ... 1018 

Sadasook Kothari p. Chaitram, 29 C.W.N. 808 ; 1926 Cal. 218 ; 88 I.C. 910 97 

Sndasuk Janki Das p. Maharaja Sir Kishan Pershad, 46 I. A. 33 ; 1918 
P. C. 146 ; 46 Cal. 663 ; 17 A. L. J. 405 ; 21 Bom. L. R. 605 ; 23 
C. W. N. 937 ; 36 M. L. J. 429 ; 1919 M. W. N. 310 74,76;228;202,1211 

Sadhu Churn y. Basudev, 9 C. W. N. ccviU* ... ... ... 404 

Badhu Kathalia r. Dhirendra, 55 Cal. 590; 1928 Cal. 425 ... ... 54,366 

Sadik Hossain Khan r. Taflfazal Klian, 43 C. W. N. 1080 ... ... 952 

Sadiq, Md., v. Harakh Narain, 1936 Pat. 583 ; 17P.L.T. 681 ; 1936 P.W.N. 

628 ; 166 1. C. 545 ... ... ... - 1142 

Sadiq Alir. ZahidaBegam.I. L.R, (1939) All. 957; 1939 All. 744 ; 1939 

A. W. R. 764 ; 1939 A. L. J. 1103 ... ... ... ... 1009 

Sadler r. Sadler, 62 Cal. 82 ; 1935 Cal. 456 ; 39 C. W. N. 95 ... ... 572 

Sagareswar Chattaraj r. Babulal, 68 C. L. J. 75 ... ... ... 965 

Saghirul Hassen v, Rangoon Elec. Tram. & Supply Co., 1936 Rang. 295 ; 

163 1. C. 957 ... ... ... ... ... 956 

Sahaudra Bai, Mt., p, Shri Deo Radha Ballabhji, 1938 Nag. 30 ; 176 

LO. 57 ... ... ... ... ... 1284, 1285 

Saheb Din p. Gauri Shankar, 1940 Oudh. 92 ; 1939 O. W. N. 980 ; 15 
Luck. 92 ; 185 I.C. 25 ; (1939) O.L.R. 683 


1037 



Table of Cases (*y 

Page 

Sahdeo Karan Singh v. Usman Ali Khan, 1939 Pat. 462 ; 20 1*. L. T. 787 916 

Sahib Dayal v, Dhanpat. 75 I. C. 438 ; 1923 Lah. 284 (2) ... ... i032 

Sahib Thambi v. Hamid, 36 Mad. 414 ; 22 M. L. J. 109 ; 10 M.L.T. 515 265 

Sahibzadi v. Abdul Ghafoor, 1939 Lab. 454 ; 41 P. L. R. 867 ; 185 I.G. 744 1080 

Sait Madan Gopal Trading Upadhayula Kameswara Rao, 1936 Mad. 25 ; 

69 M. L. J. 716 ; 3935 M. W. N. 1279 ; 159 I. O. 872 ... ... 815 

Saiyadunnessa Khatun, Mt. ». Gaibandha Loan'Co., 65 C.L.j. 199; 1937 

Cal. 563 ; 1721.0 . 897 ... ... ... ... ... 360 

Saiyid Ali ». Debi Prasad, 24 All. 251 ; 1902 A.W.N. 43 ... ... 1194 

Saiyid Qasim v. Habibur Rah mail, 33 C.W.N. 926 ; 1929 P.C. 174 ; 1929 
A.LJ.. 777 ; 31 Bom.L.R. 879 ; 56 LA. 254 ; 6 O.W.N. 613 ; 57 M.L..T. 

361 ; 8 Pat. 926 10 P.L.T. 851 ; 117 1.O. 10 ; 50 C.L.J. 187 ... 929 

Sajedur Raja Ciiowduri Qour Mohun, 24 Cal. 418 ... ... 178 

Sajjad Ahmad v. Ta-ailakhya. 32 O.W.N. 472 ; 1028 Cal. 479 ; 55 Cal. 464... 1043 

Sakharam t;. .Tairaih, 1933 Nag. 263 ... ... ... ... 1253 

Sakharoipi Govind Trimbakrao, 45 Bom. 694 ; 1921 Bom. 303 ; 23 Bom. 

L. R.314;6n.p.40 ... ... ... ... ... 434 

Sakina Bibi v. Amiran, 10 All. 472 ; 1883 A.W.N. 177 ... ... 1198 

Salaman v. Secy, of State for India, (1906) 1 K.B. 613 ; 75 Jj.J.K.B. 418 ... 416 

Salamat Ali v. Nur Muhammad, 9 Luck. 475; 3934 Oudh. 303; 11 O.W.N. 317 434 
Salford Corpii. v. Lever, (1891) 1 Q.B. 168 ... ... ... 657 

Salig Ram v. Chaha Mai, 34 All. 49 ; 8 A.L.J. 1160 ; 11 J.C. 712 ... 269 

Salima Bibi v. Sheikh Muhammad. 18 All. 131 ; 1890 A.W.N. 2 ... 296 

Saluji Kesraji v. llajsangji, 2 Bom. 162 ... ... ... ... 16 

Samarendraiiath ». Pyareecharan, 61 Oal. 1023 ; 1935 Oal. 160 ... 399, 268 

Bamayajulu v. Surayya, 7 M.L.J. 81 ... ... ... ... 351 

Sambhp bin ITaiimanta v. Nama bin Narayan, 35 Boni. 438; 13 Bom.L.R. 867 465 
Sami Ullah r. Mukund Lai, 1921 All. 182 ; 19 A.L.J. 736 ; 43 All. 088 ... 428 

Samiiiatha v. Muthayya, 15 Mad. 417 ; 2 M.L.J. 119 ... ... 364 

Sammaiitha Pandara 2 ^. Sellappa, 2 Mad. 179 ... ... ... 195 

Saminath v, Rajagopula, 1921 Mad. 124 ; 40 M.L.J. 208 ; 62 l.C. 300 ... 67 

Samrathrai v, Kasturbhai, 1930 Bom. 216 ; 32 Bom.L.R. 212 ; 127 l.C. 412 240 

Samuel v, Assicurazioni Generali, 1940 P.C. 199 ... ... ... 1011 

V. Samuel. (1879) 12 C.D. 152 ; 47 LJ.Ch. 716 ; 41 LT. 462 ... 49, 54 

Sanders v. Maclean, (1883) 11 Q.B.D. 327 ... ... ... 826 

Sanderson Collins, (1904) 1 K.B. 628 ... ... ... ... 978 

Sanjib Chandra v. Santosh Kumar. 49 Cal. 507 ; 1922 Cal. 436 ; 20 C.W.N. 

329 ; 69 1 C. 877 ... ... ... ... ... 1274 

Sanjivi Eeddi v. Kondagari Koneri Reddi, 49 Mad. 315 ; 1926 Mad. 521 ; 

50 M.LJ. 460 ; 28 M.L.W. 327 ; 93 l.C. 8 ... ... ’ 435, 497 

Sankalchand v» Chimanlal, 1923 Bom. 16 (1) ; 70 I.O. 839 ... ... 634 

Sankaramurti v. Chidambara, 17 Mad. 143 • ... ... 170, 171 

Sankatha Prasad, v. Mt. Rukmani, 1939 All. 81 ; 1938 A.L..J. 1065 ... 387 

Sankuuni v. Swaminatha, 45 Mad. 548 ; 1922 Mad. 200 ; 42 M.L.J. 4G0 ... 422 

Sankunni Menon v. Nallappah Ramunni Menon, 29 l.C. 482 (Mad.) ... 412 

Sant Prasad r, Sheodut, 2 Pat. 724 ; 1924 Pat. 259 ... ... ’ — 190 

Santdas v. Secy, of State, 1929 Sind 220 ; 118 l.C. 748 ••• 96, 816 



T(Me of Ga8e$ 


oyi 

Page 

Santhana Krishna Naidu v. Chellappa Aiyar, 1927 Mad. 650 ; 25 M.L.W 

506 ; 101 I.O. 390 ; 38 M.L.T. 395 ... ... ... 219, 221 

Santhappa r. Santhiraja, 1938 Mad. 426; (1938) M.L.J. 676; 47 L.W. 714 ... 512 

Banthu Mohideen v. Jamal, 1928 Mad. 1092; 1923 M. W.N. 591; 1 12 I.C. 404 385 

Bantu V, Mt. Har Devi, 1934 Lah. 544 ; 35 P.L.R. 480 ; 152 I.G. 913 ... 1090 

Banyasi Gharan v. Krishnadlian, p I.A. 108 ; 1922 P.C. 237 ; 49 Gal. 560 ; 

26 G.W.N. 951 ; 20 A.L.J. 409 ; 24 Bom.L.R. 700 ; 43 M L.J. 41 ; . 

35 G.L,J. 498 ; 67 I.G. 124 183, 222, 1024 

Banyasiah v. Atchanna, 42 M.L.J. 339 ; 1921 Ma^. 624 ; 18 M.L.W. 289 ... 246 

Sarada Ghurn v, Prativa Sundari, 40 G.W.N. 428 ... ... ... 244 

Sarafalli MahomedalU v. Mahasukhbliai, 57 Bom. 802 ; 1933 Bom. 476 ; 

33 Bom.L.R. 965; 147 I.G. 426 ... ... . ... . 523,1204 

Saral Ghand v. Mohun Bibi, 25 Gal. 371 ; 2*G. W.y. 201 ... ... 200 

Saran Dyal v. Dal Ghand. 1938 Lah. 579 ; 40 P.L.R. 469 ; 177 f.G. 847 ... 8S0 

Bm. Sarashibala v. Chuni Lai, 26 G.W.N. 320; 1922 Cal. 55; 65’l.C. 219 ... 936 

Saraspur Mfg. Co. ». B. B. & G. I. Ry. 47 Bom. 785 ; 1923 Bop. 452 ; 21 

Bom.L.R. 513 ; 73 I.G. 1027 ... ... ’ « ... ... 70 

Saraswati v. Sheoratan, 12 Pat. 869 ; 1934 Pat. 99 ; 15 P.L.T. 372 ... 1062 

Barat Chandra v, Apiivba, 15 G.W.N. 925 ; 14 C.L.J. 55 ; 11 I.C. 187 ... 245 

». Bhupendra, 56 C.L.J. 263 ; 1933 Cal. 199 ; 142 I.C. 525 ... 692 

V. Forman, 12 All. 213 ; 1690 A. W.N. 80 ... ... 294 

— — V. Ganga, 43 G.W.N. 181 ... ... ... 1170 

V. Joy Sankar. 35 G.W.N. 332 ; 1931 Cal. 546 ; 134 I.C. 187 337 

I,. Mrityunjay, 62 Cal. 61 ; 1935 Cal. 336 (2) ; 156 I.C. 126 369 

Barat Ohunder Dey w. Gopal, 19 I.A. 203 ; 20 Cal. 296 ... ... 4C6 

Sarat Kamini v. Nagendra, 29 C.VV.N. 973 ; 1926 Cal. 65 ; 43 C.L.J. 155 ... 299 

SarbKrishan r. Mt. Fatima, 1937 Lah. 859 .... ... 928 

Sardar Khan v. Kara Mai. 1936 Lah. 196 ; 162 I.C. 698 ... ... 1144 

Bardar Prasad v. Binaykrishna, 5S Gal. 221 ; 1931 Cal. 393 ... ... 200 

Sardar Singh v, Man Singh, 1927 All. 800 ; 100 I.C. 646 ... ... 1039 

Sardhari Lai v. Ambika Pershad, 15 Cal. 521 ; 15 I.A. 123 ... ... 916 

Baremal Punanichand v. Punamchand, 48 Bom. 176 ; 1924 Bom. 260 ... 226 

Sargent v. Morris. (1820) 3 B. * Aid. 277 ; 106 E.R. 665 ... ... 98 

Barju Prasad v. Badri Prosad, 1939 Nag. 242 ; I.L.U. 1939 Nag. 515 ... 363 

Barojini v. Krishna Lai, 36 C.L.J. 406 ; 1923 Gal. 256 ; 72 I. G. 576 ... 1057 

Sat Narain v. Bchari Lai, 52 I. A. 22 ; 1925 P. C. 18 ; 47 M. L. J. 857 ; 23 

A. L. J. 85 ; 6 Lah. 1 ; 27 Bom. L. R. 135 ; 29 G. W. N. 797 ; 20 P. 

L. R. 81 ; 1925 M. W. N. 1 ; 21 M. L. W. 395 ; 84 I. C. 883 ...180, 184 

— V. Sri Kishen Das, 40 C. W. N. 1382 ; 1936 P. C. 277 ... 184 

Bat Rohan ». Bharath, 1931 All. 652 ; 1931 A. L. J. 651 ; 134 I. C. 452 ... 871 

Batchidananda v. Nritya Nath, 50 Cal. 878 ; 1924 Cal. 517 ; 27 O. W. N. 

1007 ; 79 1. G. 287 ... " ... ... ... ... 1290 

Sathappa Chetti ». Subrahmanyan, 31 G. W. N. 857 ; 1927 P. G. 70 ; 101 

I. C. 17 ; 23 A. L. J. 687 ; 1927 M. W. N. 500 ; 53 M. L. J. 245 ... 219 

Bathyabhama r. Kesavacharya, 39 Mad. 658 ; 18 M.L.T. 28 ; 29 M.L.J. 87 1060 

Satindra Nath v. Shiva Prosad, 26 G.W.N, 126 ; 1922 Cal. 166 ; 64 I.C. 713 916 

Satis Chandra v, Rampada, 1938 Ca|, 861 ... ^ ... ... 380 



Table of Oases 


evil 
Page 

Satis chandra v, Eam Doyal, 48 Cal. 388 ; 1921 Cal. 1 ; 24 C.W.N. 982 ... 435 

: r. Madanmohan, 58 Cal. 29 ; 1931 Cal. 483 (2); 132 I.C. 90G.., 1196 

Satnam Singh r. Bawan, 1935 All. 198 ; 157 I.C. 540 ; 4 A.W.R. 1079 ... 195 

Sattamuthu Chettiar v. Abdul Kareom, 1933 Mad. 61 ; 1932 M. W. N. 

1149 ; 36 M. L. W. 777 ; 63 M. L. J. 880 ; 141 1. C. 70 ... ... 763 

Batty ya Padayachi 9 . Souiidarathachi, 47 Mad, 312 ; 1924 Mad. 418 ; 46 

.M. L. J. 78 ; 19 M. L. W. 468 ; 33 M. L. T. 278 ; 79 I.C. 1017 ... 302 

Satya Kripal 9 . Satya Bliupal, 18 C. W. N. 546 ; 19 C. L. J. 191 ... 246 

Batya Narayan v. Sital Missir, 1^4 Rang. 345 ; 153 I. C. 631 ... ... 385 

Satya Narayana Brahman 9 . Seethayya, 50 Mad. 417 ; 1927 Mad. 597 ... 299 

Satya Ranjan 9 . Sarat, 1926 Cal. 825 ; 30 C. W. N. 565 ; 96 I. C. 695 ... 141 

Satyam 9 . Perrjju, 1931 Mad. 753 ; 135 I. C. 24 ... ... ... 1127 

Saudagar Singh 9 . Pardip Singh, 4d I. A. 21 ; 1917 P. C. 196 ; 45 Cal. 

510 ; 16 A.L.!r. 61 ; 20 Bom.L.R. 509 ; 22 C.W.N. 436 ; 34 M.L.J. 67 689 

Saukhi Sah 9 . Mahama^a, 1934 Pat. 518 ; 15 P. L. T. 469 ... ... 1269 

Saundatti Yellama Municipality 9 . Shripadbhat, 57 Bom. 278 ; 1933 Bom. 

132 ; 35 Bom'.L.R. 163 ; 143 I. C. 331 ; A. L. R. 1933 Bom. 245 ... 398 

Saunders 9 . Jones, (1877) 7 Ch. D. 435 ; 47 L. J. Ch. 440 ; 37 L. T. 769 ...446, 516 

Saya Bya 9 . Maung Kyaw Shun, 2 Rang. 276 ; 1924 Rang. 346 ... 438 

Sayad Abdula 9 . Sayad Zain, 13 Bom. 555 ... ... ... 206 

Sayad Daud 9 . Mulna Mahomed, 28 Bom. L. R. 554 ; 1926 Bom. 366 ; 95 

I.C. 358 ... ... ... ... ... ... 182 

Sayad Mohiuddiii 9 . Khatijabi, 41 Bom.L.R. 1020; 1939 Bom. 489 1088 

Sayamma 9 . Punamchand, 57 Bom. 678 ; 1933 Bom. 413 ; 33 Bom.L.R, 830 398 

9 . Venkata Reddy, 54 Mad. 973 ; 1931 Mad. 783 ; 61 M.L.J. 437 1219 

Sayyad Abdul Hawk 9 Vikuntam, 1927 Mad. 491; 52 M.L.J. 318; 25 

M.L.W. 388 ; 38 M.L.T. 314 ; 100 I. 0. 616 ; 1927 M. W. N. 574 ... 235 

Sayyad Gulam Gouse 9 . Dost Mohammad, 1935 Mad. 244 ; 47 M.L.J. 745 179 

Schweppes 9 . Gibbens, (1905) 2^ R. P. C. 601 ... ... ... 511 

Scott 9 . Briant, (1836) 2 Har. & W. 54 ; 6 Nev. & Mac. 381 ... ... 132 

9 . Coulson, (1909) 1 Ch. D. 453 ... ... ... .. 1121 

9 . Sampson, (1882) 8 Q. B. D. 491 ; 51 L. J. K. B. 380 ; 46 L. T. 412 401 

Seager 9 . Hukma Kessa, 24 Bom. 458 ; 2 Bora. L. R. 403 ... ... 87 

Secretary of State 9 . Ahalyabai, I. L. R. (1938) Bom. 434 ; 1938 Bom. 321 ; 

40 Bom. L. R. 422 ; 176 I. C. 453 ... ... ... ... 1061 

9 . Devi Ditta, 148 I. C. 489 ... ... ... 97 

— 9 . Dhokalmal Mahaditlal, 35 C. W. N. 1250; 1931 Cal. 734 

(2) ; 54 C. L. J. 154 ; 134 1. C. 940 ... ... ... ... 807 

9 . Dinshaw Navorji, 1925 Sind 275 ; 87 I. C. 1002 ... 1198 

■ 9 . Dulop Rubber Co. Ltd., 6 Lah. 301 ; 1925 Lah. 478; 88 I.C. 

979 ; 26 P. L. R. 490 ... ... ... ... 794 

— - 9 . Sm. Fohamidunnissa Begum* 17 I. A. 40 ; 17 Cal. 590 ... 692 

— — 9 . Fazaluddin, 1933 All. 53 ; 1932 A.L.J. 1033 ... ... Ill 

p. Firm Daulat Ram Makhan Lai, 1937 All. 632 ; 1937 

A.W.R. 613 ; 1937 A.L.J. 794 ; 171 I.C. 532 ... ... ... 805 

— 9 . Firm Har Kishen, 7 Lah. 370 ; 1926 Lah. 575 (2) ... 97 

9 . Firm Nj^rain Das Shyam Lai, 1935 All. 525; 1935 A.L.J. 



cvin 


Tahle of Gases 


Pago 

640; 155 1.C.97 ... ... ... ... ... 808 

Secretary of State v. Garapati,51 M.L.J. 446; 1926 Mad. 1084; 24 M.L.W.378 108 

V. Golabrai, I.L.B. (1937) 2 Cal. 614 ; 1938 Cal. 298 ... 806 

V. Gopaltnal, 35 C.W.N. 452 ; 1932 Cal. 3 ; 58 Cal. 989 ... m 

V. Gulab Sahu, 15 R.D. 172 ... ... ... 108 

Kali Brahmo, 33 C.W.N. 50 ; 1928 Cal. .571 ... ... 423 

p. Kamacbee, 7 M. I. A. 476 ; 4 W.R.P.C. 42 ; 13 Moo. P. C. * 

22 ; 1 Suthcr. 373 ; 1 Bar. 684 ... ... ... ... 416 

V, Kameshwnr Singh, 15 Pat. 246 ;*1936 Pat. 87 ... ... 310 

V. Kesho Prasad, 1932 All. 584 ; 1932 A.L.J. 783 ... 97 

r.Madhusudan, 36 C.W.N. 918; 1936 Cal. 260 ... ... 1045 

V. Meyyappa Chettiar, I.L.R.J1937) Mad. 211 ; 1937 Mad. 241 310 

V. Mir Muhammad, 1 M.H.C.R. 360 ... ... ... 1019 

Murugeaa Mudaliar. 1929 Mad. 443 ; (I929j M.VV.N. 67 ... 44 

V. Nandalal. 1928 Nag. 52 ; 107 I.C. 206 ; 24 N.L R. 87 ... 96 

r. Radhelal, 46 All. 649 ; 1924 All. 692 (2) ,. .'...107,108 

__ V. Raghubar, 1933 All. 595 ; 1933 A.L.J. 1360 ... ... 97 

V. Ramdhan Das, 37 C.W.N. 1109 ; 58 C.L.J. 93 ; 1934 Cal. 

151 ; 150 I.C. 189 .. ... ... ... 803,808,817 

— V, Rukhminibai, 1937 Nag. 354 ... ... ... 957 

V. Rup Ram. 1931 All. 135 ... ... ... 805 

r. Sadho Lai, 1930 All. 748 ;1939 A.L.J. 905 ... ... 808 

V. Sannidbiraju Subbarayudu, 59 I. A. 56 ; 1932 P. C. 46 ; 

62 M.L J. 213 ; 36 C.W.N. 359 ; 34 Bom.L.R. 5C0 ; 1932 A.L.J. 348 ; 

55 Mad. 268 ; 55 C.L.J. 461 ; 136 I.C. 413 ... ... 1166.1288 

V. Surjyamal, 61 Cal. 599 ; 1934 Cal. 783 ; 152 I.C. 37 ... 822 

V. Tulsi Das Krishan Dial, 1928 Lab. 56 ; 106 I.C. 801 ... 808 

V. Upendra, 36 C.L.J. 336 ; 1923 Cal. 247 ; 71 I.C. 849 ... 544 

r. Sheth Jcshingbhai, 17 Bom. 407 "... ... ... 500 

Sedgwick V. Danicll, (1857) 2 H. & N. 319 ; 27 L.J.P^x. 116 ; 115 R.R. 561 220 

Scdleigh- Den field v. St. Joseph’s Society, (1939) 1 All E.R. 725, C.A. ... 1157 

Seear ». Lawson, (1880) 16 Ch.D. 121 ... ... ... ... 468 

Seeger v. Duthie, (1861) 8 C.B.N.S. 45 ; 29 L.J.C.P. 253 ; 141 E.R. 1081 ... 101 

Seetharamamraa v, Patta Reddi, 1940 Mad. 739 ; 1940 M.W.N. 14 1252.1253 

Seeti Kutti v, Kunthi Pathumma, 40 Mad. 1040 ; 33 M.L.J. 320 ; (1917) 

M.W.N. 609 ;22M.L.T. 236;43I.C.31 ... ... ... 296 

Sekhara v. Narayanan, 53 Mad. 790 ; 59 M.L.J. 714 ; 1930 Mad. 881 ...133, 174 

Selamatulla Chaudhuri v, Aktar-cr-Nessa, 58 Cal. 681 ; 1931 Cal. 664 ... 1220 

Seligmann r. Young, (1884) W.N. 93 ... ... ... .*• 499 

Selima Sheehan a. Hafez Mohammad, 36 C.W.N. 567 ; 1932 Col. 685 ... 368 

Serumah Umah v. Palathan, (1885), 15 Suth. W. R. (P.C.) 47 ... ... 480 

Seshadri p. Nataraja, 21 Mad. 179 ... ... ... ... 170 

Seshagiri p. Hanumantha, 39 Mad. 1031 ; 32 I.C. 391 ... 198, 1114 

p. Nuwab Askur Jung, 30 Mad. 438 ; 17 M.L.J. 304 ... ... 315 

Seshamma Shettatl p. Chikaya Hegade, 25 Mad. 507 ; 12 M.L.J. 119 ...464, 465 

Seshayya p. Lakshminarasinha, 1930 Mad. 160 ; 57 M.L.J. 800 ... 1141 

^ p. Sattiraju, 1930 Mad. 414 ; 120 1.0. 863 ... i ... ... 513 



Table of Oases 


cix 


Page 

Seth Bhojraj v. Panda Shankarnath, 1922 Nag. 265 ; 71 1.G. 45 ... 633 

Seth Devikishan v. Champalalsa, (1939) N.L.J. 512 ; 1940 Nag. 74 ... 1132 

Seth Har Bax v, Lachman, 1925 Nag. 183 ; 82 I.C. 201 .. ... 505 

Seth Kanhaya Lai v. National Bank of India, 40 I.A. 56 ; 40 Cal. 598 ; 15 

Bom. L.R, 472 ; 25 M.LJ. 104 ; 184 P.L.R. 1913 ; 11 A.L.J. 413 473, 1126 

Sethna 9. Hemingway, 38 Bom. 618 ; 16 Bom. L^R. 534 ; 28 I.C. 114 ... 145 

Scthupathi v, Chidambaram. I. L. R. (19.38) Mad. 646 ; 1938 P. C. 123 ; 

1933 A.L.J. 292 ; (1938) 1 M.L.J. 597 ; 42 C.W.N. 565 ; 1938 O.W.N. 

390 ; 1938 A.W.B. 102 ; 32 J^.L.R. 448 ; 40 Bom.L.R. 767 ... ... 1204 

Bethuram v. Vasanta, 34 Mad. 314 ; 12 I.C. 499 ... ... ... 84 

Sethiiramalinga ». Ananda, 1934 Mad. 58.3(2) ; 40 M.L.W. 373 ... 1288, 1289 

Sethuramaswfvniar n Meruswamiar, 45 I.A. 1 ,* 1917 P.C. 190 ; 41 Mad. 

296 ; 16 A,L.J. 113 ; 20 Boi^.L.R?514 ; 22 C.W.N. 457 ... ... 158,160 

Sewa Bam e. Hofi Lai, 53 All. 5 ; 1931 All. 108 ... ... ... 225 

Sewarmal v. Kunjilal, '1939 Rang. 1 ; 1939 R.L.R. 108 ; 180 I.C. 565 ... 363 

Sewdaj^il Ramjcetdas p. pfficial Trustee, 58 Cal. 768 ; 1931 Cal. 651 ... 1268 

Sewdutt Roy p. Nahgfpiot, 34 Cal. 628 ; 11 C.W.N. 609 ... ... 75 

Shackell p. Rosier, (1836) 2 Bing. N. C. 634 ... ... ... 398 

Shad! p. Aiiup Singh, 12 All. 436 ; 1890 A. W. N. 95 ... ... 1282 

Bhadi Lai p. Lai Bahadur, 1933 P. C. 85 ; 35 Dom. Ij. R. 308 ; 64 M. L. J. 

298 ; 37 C. W. N. 420 ; 1933 A. L. J. 339 ; 57 C. L. .T, 152 ... ... 1142 

Bhah Najihuddiii r. Amir Hasan 1984 Pat. 443 ; 153 1.0.557 ...179,209 

Bhah Wall v, Hussaini Begum, 2 P. L. J. 595 ; 2 P. L. W. .52 ; 42 I.C. 655 1044 

Bhahabuddin p. Veruatachalam, 1933 Mad. 911 ; 48 M. L. W. 480 ; (1938) 2 

M. L.J..523 ... ... ... ... ... ... 1215 

Bhahasaheb p. Sadashiv, 4:1 Bom. 5'i5 ; 21 Bom. L. R. 369 ; 51 1. C. 223 ...43, 1131 

Bhahdnra Baharaiipur Light Ry. p. Pratap Sing, 1931 Lah. 511; 32 P.L.R. 397 103 
Bhahzade Singh p. Bhoja, 1937 .Oudh. 288 ; 1937 O.W.N. 336; 1937 O.L.R. 106 780 
Bhahzadi Bi, Mt. p. Mt Kahn>at Bi, 1936 Lah. 879 ... ... ... 638 

p. 1937 Lah. 761 ; 39 P. L. R. 992 ... 638 

Shaikh Abdul Rahim p. Mt. Barira, 6 P.L.J. 273 ; 1921 Pat. 166 (2) ... 4C9 

Shaikh Athma Sahib p. Davnd Sahib, :32 Mad. 469 ; 19 M.L.J. 617 ... 335 

Shaikh Elahi p. £. I. Ry. Administration, 10 Pat. 466 ; 1931 Pat. 326 ... 110 

Shaikh Ismail p. Nirchinda, I. L. R. (1937) Mad. 51 ; 1936 IMad. -905 ; 44 

M.L.W. 325 ; 71 M.L.J. 400 ; 1936 M.W.N. 976 ; 165 I.C. 180 ... 1156 

Shaikh Punju p. Shaikh Oodoy, (1872) 18 Suth.W.R. 337 ... ... 925 

Shair Ali p. Jagmohan Ram, 53 All. 466 ; 1931 All. 333 (2) ; 1931 A.L,.!. 181 66 

Sham Lai p. Hiiro Soonduree, 5 Suth,W.R.C.R. 29 ... 150 

Shama Soonduree p. Rohimooddeeii, 24 Suth.W.R. 71 ..; ... 538 

Shamaldhone p. Lakshimani, 36 Cal. 493 ; 12 O.W.N. 1102 ... 1264 

Shamasuddin p. Abdul Aziz. 1932 Lah. 423 ^ 138 I.C. 691 ; 33 P.L.R. 768 ... 1280 

Shamrao p. Motiram, 1934 Nag. 181 ; 17 N.L.J. 63 ; 151 I.C. 104 ... 514 

Shamsunnessa p. Mir Abdul, 1940 Cal. 95 ; 70 C.L.J. 289 ; I.L.R. (1940) 

■ 1 Cal. 97 ; 186 I.C. 604 ... ... ... ... 1083 

Shankar p. Lakshmibai, 1928 Bom. 225 ; 30 Bom. L.R. 470 ; 109 I.C. 737 ... 87 

Shankar p. Mural*]!, 1925 Nag. 195 ; 78 I.C. 510 ... ... ... 523 

Shankar Das p. Bhana»Ram, 1926 Lah. 606 ; 7 Lah. 406 ; 27 P.L.R. 001 ... 1228 



Tahle of Oases 


cx 

Page 

Bhankar Narayan e. PaUu Bhatta, 1932 Bom. 175 ; Si Bom. L.R. 125 530 

Bhankar Nimbaji v. Laxman, 1940 Bom. 161 ; 42 Bom.L.B. 175 ... 996 

Shankarji v. Vrajlal, 59 Bom. 466 ; 1935 Bom. 286 ; 37 Bom.L.B. 255 ... 326 

Bhanmuga v. Narayan, 40 Mad. 743 ; 41 1.C. 510 ... ... ... 197 

— p. Bamalingam, 1928 Mad. 952 ; 108 I.O. 786 ... ... 393 

V. Subbayya, 42 M.L.J. 133 ; 1922 Mad. 317 ; 31 M.L.T. 266 ... 57, 63 

Bhanmugha v, Shanmughavel, 19*40 Mad. 145 ; (1940) 1 M. L, J. 749 ; 1940 ^ 

M. W. N. 648 ; 190 I. C. 24 ; 50 M. L. W. 872 ... ... 1184 

Bhanmugha Udayar p. Kandasami, 12 L. W. 170 ; 59 I.C. 973 ... 496 

Sbanmuganatha v. Srinivasa, 40 Mad. 727 ; 31 M. L. J. 133 ... ... 262 

Shanta Naiid r. Basudeva, 1931 All. 986 ; 1934 A.L.J. 1204 ; 153 l.G. 546 376 

Shanti Lai v. Tara Ohand, 1933 All. 153 ; 142 I.C. 691 ... ^ ... 978 

Shanti Farkash r. Harnam Das, 1933 Eah. 193 ; 1938 Lah. 234 ... 365 

Sharanbasappa v. Rachappa, 1933 Bom. 101 ; 35 Bom.L.B. 63 ; K2 I.O. 8*37 1209 

Bharat Chandra r. Dwarakanath, 58 Cal. 619 ; 1931 Cal. 553 " 154, 158, 160, 992 

Shariful Hasan p. Lachmi, 1932 All. 16 ; 1931 A.L.J. 8 )8 ; 135 I.O. 558 1070 

Sharland p. Mildon, 5 Hare 469 ; 15 L.J.Ch. 434 ; 67 E.R. 997...‘ ... 140 

Sharman p. Brandt, (1871) L.B. 6 Q.B. 720 ; 43 L.J.Q.B. 312 ; 19 W.R. 956 91 

Sharp p. McHenry, (1837) 55 L.T. 747 ... ... ... ... 189 

Sharpe p. San Paulo By. Co., L.R. 8 Ch. 597 ... ... ... 250 

Sharpley p. Louth etc., Rail Co., (1876) 2 Ch.D. 663 ... ... 602 

Shashi Bhusan p. Maiiindra, 44 Cal. 890 ; 24 C.L.J. 448 ; 21 C.W.N. 310 ... 644 

Shashti Bhusan p. Bamjas, 1924 Pat. 402 ; 3 Pat. 83 ; 83 I.C. 205 ... 1281 

Shaw p. Woodcock, (1827j 7 B. & C. 73 ; 5 L.J.K.B. 294 ; 31 R.R. 138 ... 122 

Shaw & Co. p. Symmons & Sons, (1917) 1 K.B. 799 .. ... 728 

Shazad Khan r. Darbar Babu, 15 Pat. 810; 17 P.L.T. 713 ; 1937 Pat. 16 ... 215 

Sheik Barsati p. Sarju Prasad, 1939 Oudh 10;. 14 Luck. 308 ... 1218 

Sheik Meoran Sahib p. Ratnavelu Mudali, 37 Mad. 181 ; 25 M.L.J. 1 ... 497 

Sheik Mohamed Rowther p. Aiyesha Bivi, (1937) & M.L.J. 779 ; 1938 Mad. 

107 ; I.L.R. 1938 Mad. 609 ; 1937 M.W.N. 1077 ; 172 I.C. 708 ... 928 

Sheikh Fakir r. Moslem Mandal, 1935 Cal. 253 ; 60 C.L.J. 321 ; 155 I C.719 1283 

Sheikh Mohammad p. Abdul Majid, 18 Lah. 580 ... ... 1203, 1214 

Sheikh Bajed p. Sarada Prosad, 17 C.W.N. 585 ; 18 C.L.J. 45 ; 18 I.C. 450 1220 

Sheikh Yusuf p. Jyotish Chandra, 59 Cal. 739 ; 1932 Cal. 241 ; 35 C.W.N. 

1132 ; 54 C.L J. 493 ; 137 LO. 139 ... ... ... ... 1034 

Bhelfer p. City of London Electric Lighting Co., (1895) 1 Ch. 287 ... 1167 

Shelley Bonnerjee p. Raj Chandra, 37 Cal. 552 ; 14 C.W.N. 784 1017, 1018 

Sheo Charan p. Taj Bhai, 39 All. 368 ; 15 A.L.J. 312 ; 39 I.C. 524 ,.. 291 

Sheo Churn p. Ram Nandan, 22 Cal. 8 ... ... ... ... 1116 

Bheo Deni p. Tulshi, 15 All. .378 ; 1893 A.W.N. 147... ... ... 319 

Sheo Kumar p. Bechan Singh, 1940 Pat. 76 ; 184 I.C. 714 ... ... 268,278 

Sheo Narain p. N.S.S. & G. Refg. Co.r 1938 All. 272 ; 1938 A.L.J. 227 1228,1231 

Sheo Nayak p. Babau, 1937 All. 439 ; 1937 A.W.R. 232 ; 1937 A.L.J. 235 1213 

. Bheo Pershad p. Karim Bux, 1935 All. 458 (I) ; 157 I.C. 1019 ... ... 466,467 

Sheo Prasad p. Sanaullah, 1929 All. 553 ; 1929 A.L J. 894 ; 115 I.C. 639 ... 781 

Sheo Bam p. Luta Bam, 1937 Lah. 6 ; 39 P.L.B. 165 ; 169 I.C. 876 ... 1022 

Bheo Ramji p. Sri Rldhnath, 45 All. 319 ; 1923 All. 160 ; 2JI A.L J. 148 ... 153 



Table of Gases 


oxi 

FaKG 

Sheo Sahai v. Suraj Bakhsh Singh, 12 Luck. 690 ; 1937 Oudh 33 ... 1132 

Sheo Shaukar v. Jaddo Kunwar, 36 All. 383 ; 1914 P.C. 136 ; 41 1.A. 216 ; 

16 Bom..L.R. 810 ; 18 C.W.N. 968 ; 1914 M.W.N. 593 ; 24 T.C. 504 194, 1 131 

Sheo Tahal v. Binack Shuknl, 53 All. 747 ; 1931 All. 68J ; 1931 A.L.J. 653... 335 

Sheo Gharan v. Channulal, 1931 Nag. 63 ; 27 N.L'.R. 19 ; 132 LC. 452 ... 511 

Sheodayal Khemka v. Joharmull, 50 Cal. 549 ; lfj24 Cal. 74 ; 75 I C. 81 ... 70. 212 
Sheodhar Prasad 0 . Ramdeo Prasad, 13 Pat. 165 ; 1934 Pat. 229 ... 967 

Sheonarayan r. Dindayal, 1931 Nag. 189 ; 27 N.L.R. 21 ^ ; 134 I.C. 673 ... 1165 

Shoopati Singh v. Jagdeo Singh. .^)2 All. 761 ; 1930 All. 95 ; 126 I.C. 361 ... 1143 

Sheoram Singh v. Babu Singh, 48 All. 302 ; 1926 All, 493 ; 24 A.L.J. 295... 1139 

Sheoratan v. Ram Pargash, 18 All. 227 ; 1830 A.W.N. 37 ... ... 168 

Sheppard Publishing is Harkins, (1905) 5 O.W.R. 482 ... ... 1100 

Shera Khan v. Bhure Shah, 1935 ,A11. 2^3 ; 1935 A.L.J. 311 ; 157 I.C. 202 173 

Sherjan Khan v. Alimuddi, 43 Cal. 511 ; 20 C.W.N. 268 ... 78, 682, 1102 

Sheshagiri v, Nawal) Atlkur, 27 Mad. 494 ... ... ... 287 

Shevaiittbai v. .Tamirdan, 1939 Bom. 322 ; 41 Bom.L.R. 631 ; 184 I.C. 23 ... 1171 

Shiam Naraiii Tikkoo*!?. Bombay, Baroda & Central India Ry., 41 All. 488 

17 A.L..T. 506 ; 50 I.C. 130 ... ... ... ... 274 

Shib Deo Misra v. Ram Prasad, 46 All. 637 ; 1925 All. 79 ... ... 364,538 

Shib Ram v. Cliinta Hnr, 1933 Lah. 1032 ; 147 I.C. 875 ^ ... ... 217 

Shibba Mai v. Giilab Rai, 1939 All. 735 ; 1039 A.LJ. 964 ; 1939 A.W.R.832 1175 

Shields r. Wilkinson, 9 All. 398 ; 1887 A.W.N. 44 ... ... ... 979 

Shirinbai Dinshaw v. Navroji Pestonji, 1936 Bom. 30 ; 37 Bom.L.R. 046 ; 

160 I.C. 612 ... ... ... ... 471,1283.1284 

Shiromani Gurdwara Parbandhak Committee r. Prem Das, 13 Lah. 677 ; 

1933 Lah. 25 ; 140 I.C. 604 ; 33 P.L.R. 1035 ; A.L.R. 1933 Lah. 150... 461 

Shital Chandra v. Manik Cluindra, 13 C.W.N. 509; 1 I.C. 251 ; 0 C.L J. 331 57, 68 
Shiv Charan v. Hari Ram, 17 Li\h. 395 ; 1937 Lih. 247 ; 88 P.L R. 812 1022 


Shiv Ram v, Mt. Ishri, 1926 456 ; 94 T.C. 1016 ... ... 294 

Prahlad Rai, 1926 Lah. 503 ; 27 P.L.R. 398 ; 96 I.C. 691 ... 320 

Shiva Kumar Devi r. Bacharam, 25 C.W.N. 835; 1921 Cal. 525 (2) ... 435 

Shivaprasad Singh v. Prayag Kumari, 61 Cal. 711 ; 1935 Cal. 39 637, 939, 943 

Shiv Kumar v. Bombay Life Assce. Co., 1931 Sind 76 ; 28 S.L.R. 192 ... 271,289 

Shivlal V. Birdichand, 19 Bom.L.R. 370 ; 40 I.C. 194 ... ... 74, 78 

Shoobhagee v. Bokhori Ram. 4 C L.J. 390 ... ... 1049,1257 

Shoshi Mohun v. Nobokrishto, 4 Gal. 801 ... ... ... 1228 

Shri Naraiii v. J adoo Nath, 5 C.W.N. 147 ... ... ... 484 

Shridhar v, Baxiram, 193 Nag. 55 ; 28 N.L.R. 134 ; 139 I.C. 305 ... 766 

p. Godulal, 41 Bom.L.R. 1223; 1940 Bom. 20 ; I.L.R. 1939 

Bom. 721 ; 186 I.C. 509 ... ... ... ... ... 278 


V. Sitabai, LL.R. (1938) Nag. 269 ; 1938 Nag. 198 ; 177 I.C. 739 1061,1062 

Shrimal p. Hiralal, 1938 Bom. 289 ; 40 Bom.L^R. 371; I.L.R. 1938 Bom. 445 918 

Shripatrao v. Shakarrao, 1930 Bom. 331 ; 32 Bom.L.R. 207 ; 127 I.C. 330... 974 

Shriram Surajmal p. Shrirain, 60 Bom. 788 ; 1930 Bom. 285 ; ^58 Boin.L.R. 

577 ; 164 I.C. 189 ... ... ... ... ... 372 

Shrish Chandra Roy v. Muiigri Bewa, 9 C.W.N. 14 ... ... 88 

Shubrati p. Shamsuddiiv 50 All. 713 ; 1928 All. 337 ... ... 496 



diii TaJble of Oases 

Pago 
59 
406 
111 
504 

848 
. 158 
*1191 
1046 
397 
430 
115 
73 
500 
417 

Singara Mudaliar v, Govindaswaini^ 1923 Mad. 400 ; 54M.LJ. 145 .. 326.327 
Singer Manufacturing Co. r. Baijnath, 30 Cal. 103 ... ... 121 

Sinnachami v, Ramaswami 1039 Mad. 858 ; (1939) 2 M.L.J. 501 ... 1215 

Simian Chctty v, Alagiri Aiyer, 46 Mad. 852 ; 1924 Mad. 433 ; 45 M.L.J.51G 925 

Siraj Fatima, Mt., v, Mahmool Ali, 54 All. G46 ; 1932 All. 293 ... 1116 

Sirikant Lai v. Sidheswari Trosad, 16 Pat. 441 ; 1937 Pat. 455 ... 1022 

Sita Kumhar, Mt , v. Debidin, 1933 Nag. 5 ; 15 N.L.J. 147 ; 29 N.L.R. 178 108G 
Sita Ram v. Balak Ram, 8 Luck. 347 ; 1933 Oudh 154 ; 10 O.VV.N. 443 ... 256 

V. Haiuunan, 1927 Pat. 413 ; 8 P.L.T. 145 ; 100 I.O. 632 ... 1170 

Sitabai v, Bapu, 47 LA. 202 ; 1921 P.C. 88 ; 47 Cal. 1012 ; IG N.L.R. 102 ; 

22 Bom.L.R. 13 j9 ; 39 M.L.J. 106 ; 1920 M.W.N. 556 ; 25 C.W.N. 97 905 

Sital Prasad, He : 43 Cal, 1157 ; 20 C.W.N. 1065 ; iJ7 I.C. 663... ... 185 

V, Asho Sing. 2 Pat 175 ; 1923 Pat. 651 ; 69 I.C. 677 ...43,45,63 

Sital Prasad Singh v, Ajablal, 18 Pat. 308 ; 1939 Pat. 370 ; 1939 P.W.N. 222 492 

Sitanath v. Jatindra, 57 Cal. 65 ; 1930 Cal. 347 ; 125 I.C. 320 ... ... 324 

Sitaram v. Chimandas, 52 Bom. 610 ; 1928 Bom. 516; 30 Bom.L.R. 13CX) 73, 79 

V, Jiaul Hasan, 48 I.A. 475 ; 1923 P.C. 41 ; 24 Bom.L R. 595 ; 

26 C.W.N, 221 ; 1922 M.W.N. 63 ; 30 M.L.T. 120 ; 45 Bom. 1056 ... 1198 

Sitaram Bibi p. Goiiesh Prasad, 2 Luck. 553 ; 1928 Oudh 209 (2) ... 932 

Sitaram Marwari p. Thompson, 32 Cal. 884 ; 2 O.L .1. 66 ... ... 282 

Sitaram Poddar v. Ilariram Poddar, 40 C.W.N. 913 ... ... 552 

Sitharama p. Subramania 39 Mad. 700 ; HO M.L.J. 29 ; 32 I.C. 211 ... 169,170 
Siti Kanta v. Radha Gobinda. 56 Cal. 927 ; 1929 Cal. 542 ; 33 C.W.N. 517 1058 

Sitla Bakhsh Singh p. Subadar, 1932 Oudh 140 ; 9 O.W.N. 17 ; 16 R.D. 58 ' 462 

Sivagami p. T. S. Gopalaswami, 1925 Mad. 765 ; 48 M.L.J. .390 ; 1925 M.W. 

N. 176 ... ... ... ... ... ... 132 

Sivanmalai p. Arunachala, 1938 M'ad. 822 ; 1938 M.W.N. 802 ; (19,38) 2 

M.L.J.428 ... ... ... ... ... ... 1112 

Sivayya p. Ranganayakulu, 62 I.A. 89 ; 1935 P.C. 67 ; 1935 O.W.N. 496 ; 

1935 M.W.N. 390 ; 61 C.LJ. 230 ; 39 C.W.N. 632 ; 63 M.L.J. 635 ; 

41 M.L.W. 775 ; 37 Bom.L.R. 538 ; 58 Mad. 670 ... ... 1232 

Siyeycr r. Allison, (1935) 2 K.B. 403 ... ... ... ... 430 


Shyam Behari r. Maha Prasad, 1930 All. 180 ; 1930 A,L.J. 99 ; 123 I.C. 324 
Shyam Lai p. Rameswari, 23 C.L.J. 82 ; 33 1.C. 273 
Sibo Sundari v, Raj Mohun, 8 C.W.N. 214 
Sicklomore p. Thistleton, (1817) 6 M. & B. 9 ; 105 E.R. 1146 ... 
Siddhesswar Dutt p. Maharaja. Sir Manmatha Nath Boy Chowdhury, 
41 C.W.N. 755 

Sidhu ». Gopi, 17 C.L.J. 233 ; 18 t.C. 969 

8irendar Shah v. Rahim Baksh, 1940 Pesh. 38 ; 1940 Pcsh.L.J. 38 
Sira ». Stretch, (1930)2 All E.R. 1237 ... 

Simons p. Lang, (1849) 13 L.T.O.S, 74 ... 

Simpsoii p. Robinson, (1818) 12 Q.B. 511 ; 18 L.J.Q.n. 73 ; 116 E.R. 959 ... 

p. Westminister Palace Hotel Co., (I860) 8 H.L.C. 712 

Sims p. Bond, (1833) 5 B. & Ad. 389 ; 39 R.<R, 511 ... ... '' 

Sinclair p. Brougham, (1914) A.C. 398 ; 83 L.J.Ch. 46.5 ; 3 T.L.li. 315 
V. Broughton, 9 I.A. 1.52 ; 9 Cal. 341 ; 13 C.L.R. 183 ... 



i^oAle of Gases 


oxui 


339 
... 1007 

747, lUM 
224 
234 
... 1279 

230 
330 
009 
423 
823 
1031 
101 
220 
1097 
876 
1083 


Sivu Shidda v. Lakhmichand, 1939 Bom. 496 ; 41 Bom.L.R. 1007 ... 960 

Skinner p. Nauiiihal Singh, m LA. 192 ; 1929 P.C. 1.58 ; 1929 A.L.J. 566 j 

33 C.W.N. 761 ; 31 Bom.L.R. 8.54 ; 51 All, 367 ; 1929 M.VV.N. 670 (2) 298 

P. Skinner, I.L.R. 1937 All. 670 ; 1937 All. 515 ; 1937 A.L.J. 588 

Skippers & Co. p. David, 48 All. 821 ; 1927 All. 132 ; 24 A.L J, 1067 
Slingsby p. District Bank, (1932) 1 K.B. 5.54 • ... 

Small p. Attwood, Younge .507 ; 2 L J.Ex.Kq. 1, ; 49 R.U. 115 
Smith p. Bclley, (1891) 2 K.B. 4C3 

p. Ctook, (1875) 1 Q.B.1). 79 • ... ... 

p. Craven, 1 Cr. & .1. 500 ; 1 Tyr. 389 ; 9 L..T. (O.S.) Ex. 174 ..! 

p. Indian Textile Co., 49 All. 669 ; 1927 All. 413 ; 101, 1,C. 673 

p. Jeycs, (1841) 4 Beav. 495 ' ••• 

p. London & S. W. lly., .(1870^ L.R. 6 0.1*. 14 ; 40 L.J.C.l*. 21 

p.M'Guire. tl858)3 H.&N..554 ... 

p. Peat, (1853) 9 l5xch. 161 

p. ’Plumcr, (1818) 1 B. & A. 575, ; 106 E.R. 212 

p. Snow, (1809) 3 Madd. 10 ; 18 R.R. 186 

Thompson, (1849) 8 C.B. 44. 

Snowdon, Exp. (1881) 17 Ch.D. 44 ... ... ... 

Sobha Earn v. Tika Ham. 58 All. 903 ,* 1936 All. 454 ; 1936 A .L.J. 574 
Sobhagmal Mukundchand, 53 LA. 241; 1926 P.C. 119; 28 Bom.L.R, 

1376 ; 44 C.L,J. 509 ; 51 M.L. J. 809 ; 38 M.L.T, 16 ; 51 Bom .1 ... 211 

Soc. Beige etc. v. London & Lancashire Inscc. Co., (1938) 2 All E.R. 305 ... 1015 

Sochct Singh v, lladayat Ulhvh, 13 Lah. 508 ; 1932 Lah. 630 ; 33 P.L.R. 815 1136 

Society for Propagation of Cospel v. R. Sama Rao, 1938 Mad. 977 ; 48 

M.L.W. 438; 1938 M.W.N. 979 ... ... ... ... 616 

Soha Lai v, Amba Prasad, 1922 'All. 526(1) ; 20 A.L.J. 888 ; 69 l.C. 685 ... 1281 

Sohanlal Bararia v, Lakshmichaad, 42 C.W.N. 545 ... ... 782' 

Sokkanadha v. Sokkanadha, 28 Mad. 344*.. . ... ... ... 238 

Solly V. Forbes, (1820) 129 E.R. 871 ; 2 B. B. 38 ; 4 Moore. C.P. 418 ... 436 

V. Hinde, 149 E.R. 865 ; 2 Cr. & M. 516 ; 2 IaJ.Ex. 151 ... ... 395 

Solomaii Jacob v. The National Bank of India, 42 Bom. 16 ; 19 Bom. 

L. R. 789 ; 42 LC. 869 ... ... ... ... ... 1128 

Solomons v, Medex, 1 Stark. 191 ... ... ... ... 233 

— V. Pender, (1865) 3 H. & C. 639 ... ... ... 719 

Somasundaram v. Krishnamurti, 17 M.L.J. 126 ... ... ... 228 

-r-; w. Nachal Achi, 1935 Mad. 707 ... ... ... 6l6 

— ». Siibramaiiian, 1926 P.C. 136 ; 1926 M.W.N. 832 ; 25 

M. L.W. 163 ; 99 LC. 142 ; 4 O.W.N. 1 ... ... ... 73,78 

Bomibhai Adeshiiig v. Jagjivari, 1928 Bom. 380 ; 30 Bom.L.R. 087 406 

Somerville r. Ilawkins, (1851) 10 C.B. 583; 20.L.J.C.P. 131 ; 16 L.T.O.S. 283 495 

Someshwar Dutt, Pandit v. Pandit Tirbhawan Dutt, 38 C.W.N. 806 (P.C) ; 

1934 P.C. 130 ; 11 O.W.N. 784 ; 36 Bom.L.R. 652; 67 M.L.J. 7 ; 61 
LA. 224 ;,1934 A.L.J. 585; 9 Luck. 178 ... ... ... 511 

^mshikharswami Shivappa, 1924 Bom. 39 ; 25 Bom.L.R. 863 ... 304 

Sona Mia v. Prokash Chandra, 1940 Cal. 464 ; 44 C.W.N. 895 ... ... 1198 

Soha Patil v. Laxinan, 1925 Nag. 189 ; 82 I.C. 482 ... ... ... 1288 



oxiv 'tcMe of Gases 

Page 

Sonabati Kumart a. Kirtyanand, 14 Pat. 70 ; 1933 Pat. 306 ; 157 1.0. 433 ••• 372 

SoDahannessa r. Abdul Hamid, 58 Cai. 1222 ; 1932 Cal. 12 ; 33 G.W.N. 510 1134 

Souaram v. Sitaram, 44 C.W.N. 50 ... ... ... ... 1151 

Bonatun v. Sreemutty Juggutsoondreei (1859) 8 M.I.A. 66 ... ... 167 

Soniram a. R. D. Tata & Co., 54 1.A. 265 ; 5 Rang. 451 ; 1927 P.C. 156 ; 

53 M.L.J. 25 ; 25 A.L.J. 690 } 29 Bom.L.R. 1027 ; 45 C.L.J. 633 ; 31 

C.W.N. 998 ; 39 M.L T. 72 ; 192 M.W.N. 520 ; 102 I.C. 610 ... 282, 283, 616 

Sooltan Ali a. Chand Bibee, 9 Suth W.R. 130 ... ... « 17 

Soonoiram Ramniranjandas a. Junjilal, 1038 I.^ang. 273 (F.B.) ; (1938) 

R,L.R. 371 ; 176 I.C. 691 ... ... ... ... 216 

Sooramma a. Venkayya. (1938) 1 M.L.J. 806 ; 1938 Mad. 580; 1938 M.W.N. 

499 ; 47 M.L.W. 661 ; 176 I.C. 875 ... • , 1218, 1219 

Sooriah Row a. Cotaghcry, 2 M.I.A. 113 ; 5 W.R.^.C. 127 ... ... 361 

Soehi Bhooshun a. Guru Cham, 7 Cal. 89 ; 8 C.L.R. 285 ... 615 

Soudamini a. Teniram, 54 I.C. 755 ... ... ... ... 133 

Boundaram a. Sennia Naickan, 23 Mad. 547 (F.B.) ; 10 M.L.J. 329 327 

South Australian Insurance Co. a. Randell, (1860) 3 L.R.C.P. 101 ; 16 E.R. 

755 P.C. ; 22 L.T. 813 ; 6 Moo.P.C.C.N.S. 341 ... ... ... 83 

South Hetton Coal Co. a. N. E. News Assocn., (1894) 1 Q.B. 133 1046, 1262 

South Indian Industrials Ltd. a. Mindi Rain, 27 M.L.T. 501 ... ... 121 

Southall a. Rigg, Forman a. Wright, (1851) 11 C.B. 431 ; 20 L.J.O.P. 145 ; 

15 Jur. 706 ; 138 E.R. 560 ... ... ... 395, 789 

Spartale a. Benccke, (1850) 10 C.B. 212 ... ... ... ... 433 

Spedding a. Fitzpatric, (1888) 38 Ch.D. 410 ... ... ... 508 

Sreedhar Chandra a. Kusum Kumari, 1938 Cal, 478 ; 42 C.W.N. 832 ... 1037 

Sreelal a. The Lister Antiseptic Dressing Co , Ltd., 52 Cal. 802 ; 1925 Cal. 

1062 ; 29 C.W.N. 828 ; 89 I.C. 328 .... ... ... 74, 76 

Breenath Bancrjce a. East Indian lily. Co., 22 Cal. 268 ... ... 535 

Sri Krishna a. Bachcha, 33 All. 037 ; 8 A.L.J. 70o‘;,10 I.C. 626 ... 1199 

Sri Nathji a. ML Panna Kuiiwar, 56 All. 711 ; 1935 All. 239 ; 1934 A.L.J. 

230 ; 155 1.C. 390 ... ... ... ... 948,950 

Sri Radha Krishnaji a. Rameshwar, 1934 Pat. 584 ... ... 155, 156, 158, 159 

Sri Raman Lalji a. Sri Gopal Lalji, 19 All. 428 ; 1897 A.W.N. 103 ... 160 

Sri Sri Lakshmi Janardan a. Drndutullah, 6 I.C. 119 (Cal.) ... ... 175 

Brihari a. Satya Charan, 1926 Cal. 1040 ; 95 I.C. 961 ... 245, 246 

Srilal Singhania a. Anant Lai. L L. R. (1940) 1 Cal. 321 ; 44 C.W.N. 609 ...285. 287 
Srimanta Seal a. Bindubasini, 38 C.L.J. 183 ; 1924 Cal. 133 ; 70 1. C. 517 1134 

Srinath a. Godadhur, 24 Cal. 348 ; 1 O.W.N. 225 ... ... ... 1146 

Srinath Roy a.Dinabandhu. 41 1. A. 221 ; 1914 P.C. 48 (2) ; 42 Cal. 489 ; 

32 A.L,J. 1193 ; 10 Bom.L R. 901 ; 18 C.W.N. 1217 ; 27 M.LJ. 419...959, 960 
Srinivasa a. Rengasami, 31 Mad. 452 ; 18 M. L J. 477 ; 5 M. L. T, 211 ... 1270 

a. Sesha, 41 Mad. 197 ; 41*1. C. 783 ; 34 M. L. J. 282 ... 1091 

Srinivasa Ayyar a. Sasha Ayyar, 41 Mad. 197 ; 41 I.C. 783 ; 34 M.L.J. 282 399 

Snnivasa Moorthy a. Venkata, 34 Mad. 257 ; 33 I. A. 129 ; 15 C. W. N. 741 ; 

14 C. L. J. 64 ; 13 Bom.L.R. 520 ; 21 M. L. J. 669 ; 10 M. L. T. 263 466, 467 

— —a. Venkata Varada Ayyangar, 29 Mad. 239 ; 16 M.L.J. 238 ••• 294 

Briniva8a;n a. Subramania, 1932 Mad. 100 ; 61 M.L.J. 72^ ••• ...114,115 



TcMe of Oaaea 


OXT 


Paga 

Sripati r. Ehudiram, 41 G. L. J. 22 ; 1925 Cal. 442 ; 82 1. C. 840 ...157, 163 

Srirangam v. BangaraO; 1937 Mad. 846; (1937)2 M. L. J. 236 ... 1117 

Srischandra Nandy r. Baijnath, 14 Pat. 327 ; 1935 P. G, 36 ; 1935 O. W. N. 

252 ; 39 C. W. N. 352 ; 68 M. L. J. 600 ; 37 Bom. L. R. 323 ; 1935 
A. L. J. 740 ; 62 1. A. 40 ; 16 P. L. T. 143 ; 153 I. C. 929 ... 462 

Srish Chandra Ghatterjee v. Golap Moni. 25 0. W. N. 552 ; 1921 Cal. 125 531 

St. Helen’s Smelting Co. r. Tipping, (1865) 11 H.Yj.C. 642 1157, 1161, 1162, 1167 

St. James’ Club. Re,, (1852) 2 Do G. M. & G. 383 ; 42 E. R. 920 L. C. ... 260 

St. Thomas's Hospital r. Richardson, (1910) 1 K.B. 271 ... ... 253 

Stainton v, Carroii Co.. (1854) 18 !^av. 146 ; 52 E. R. 58 ; 23 L. J. Ch. 299 ; 

18 Jur. 137 ; 2 Eq. R. 466 ; 2 W. R. 176 ... ... 126, 134, 140 

Stanes Motors, Ltd. r.. Vincent Peter, 59 Mad. 402 ; 1936 Mad. 247 ; 70 

M. L. J. 1.55 ; 161 I. C. 192 ; 1936 M.W.N. 543 ... ... 957 

Stanley p. rowcll,X1891) 1 Q. B. &G ; 60 L. J. Q. B. 52 ; 63 L. T. 809 ... 425 

Standard v. St. GuBcb, <1882) 20 Ch. 1). 190 ; 51 L. J, Ch. 629 ... ... 315 

Stanton./). Collier, (1834) 23 L. J. Q. B. 116 ; 118 E. R. 1143 C. A. ... 183 

Stanynought v. Cosins, (1746) 94 E. R. 1002 ... ... ... 1280 

Statham Hall, 37 E. R. 1004 ... ... ... ... 1020 

Steam Saw Mills v. Baring & Co. (1922) 1 Ch. 244 ; (1922) A. 0. 244 ... 78 

Steel Brothers & Co. v. Dayal Khatas & Co., 47 Bom. 924 ; 1924 Bom. 247 ; 

25 Bom. L. R. 1063 ; 87 I. C. 67 ... ... ... ... 1233 

Steel Construction Co., Ltd., lie. 40 C. W. N. 312 ... ... . ... 118 

Steljes V. Ingram, (1903) 19 T. L. R. 534 ... ... ... ... 272 

The Stella, (1900) P, 161 ; 69 L. J. P, 70 ; 82 L. T. 390 ; 16 T. L. R. 806 ... 104 

Stephenson v. Hart, (1828) 4 Bing. 476 ; 130 E. R, 851 ... ... 98 

Stephens v. Myers, (1830) 4 C. & P. 349 ... ... ... ... 698 

Stevens, Re,, (1898) 1 Ch. 162 ... ... ... ... 639 

Stevenson Mortimar, (1778) Co wp. 805 ... ... 78 

». WatBon, (1879) 1X148 ; 48 L.J.Q,B. 318 ... 419 

Stewart a, Hancock, 1940 P. C. 128 ; 1940 O. L. B. 483 ... ... 956 

Stiles V. Nokes, (1806) 7 East. 493 ; 103 E. B. 191 ... ... ... 431 

Stokes V, Lewis, (1785) 1 Term. Rep. 20 ... ... ... ... 1124 

Stones V. Stones, 62 Cal. 541 ... ... ... ... ... 551 

Stoughton V. Earl of Kilmorey, (1835) 150 E. R. 31 ; 4 L. J. Ex. 138 ... . 395 

Startford-upon-Avon v, Parker, (1914) 2 K. B. 562 ; 83 L. J. K. B. 1309 ... 140 
Stroud V. Lawson, (1898) 2 Q. B, 44 ; 67 L. J. Q. B. 718 ... ... 57, 277 

Stroughill V. Buck (1850) 14 Q. B. 781 ; 19 L. J. Q. B. 209 ; 117 E. R. 301 ... 403 

Stuart V. Bell, (1891) 2 Q. B. 341 ; 60 L. J. Q. B. 577 ; 64 L.T. 633 ... 405 

V. Stuart, 57 All. 884 ; 1936 All. 488 ; 163 I. C. 802 ... . ... 572 

Sturges V, Bridgman, (1879) 11 Ch. D. 852 ... ... 1156, 1161, 1167 

Subba Narayan v. Ramaswami, 30 Mad. 88 ; 16 M. L. .T. 508 ... ... 226 

Subba Pillai v. Ramasami, 27 Mad. 512 ; 14 M. L. J. 274 ... ... 616 

Subbaratnam v, Gunavanthlal, 1937 Mad. 472 ; 1937 M. W. 28 ; (1937) 

1 M. L. J. 224 ; 169 1. C. 694 ; 45 M. L, W. 103... ... ... 1116 

Subbaraya Aiyer v. Srinivasa, 10 M. L. J. 21 L ... ... 706 

Subbarayadu v. Tatayya, 1937 M. W. N. 1158 ... ... ... 1269 

Si^bbarayudu r. Adinar|iyudu, 18 Mad. 134 ••• ... ••• 874 



«xyi 


TcMe of Oases 


Pftge 

8 ul?bti Chetti v. Arunacbalanj, 53 Mad. 270 ; 1930 Mad. 382 ; 58 M.L.J.420 ' 1254 
Bubhag Charaar v. Naud Lai, 8 Tat. 285 ; 1929 Pat. 271 ; 10 P.L.T. 415 ... 497 

Subhanand Chowdhary v. Apurba Kriahim 1940 F.C. 7; 1940 P.W.N. 

337 ; 1940 O.L.R. 249 ; 1940 M.W.N. 882 ; 44 C.W.N. (F.C.) 18 ... 551 

Subhas Chandra Bose v. Knight & Sons, 55 Cal. 1121 ; 1929 Cal. 69 ; 32 


C.W.N. 4£0 ; 113 1.C. 834 ... ... ... ...410,411 

Subrahmania p. Narayanan, 24 Mad. 130 ... ... ... 75 

Subramania p. Hitchcock, 1925 Mad. 950 ; 22 M.L.W. 26 ; 85 I.C. 900 .. 373, 410 
Subramania Aiyar p. Official Bcceiver, 1926 Mad. 432 ; 50 M.L.J. 665 ... 193 
Subramania Chettiar p. Sarprasadam, 1940 Mad. 45 ... ... 941 

Subramania Mudaliar v. East Asiatic Co. Ltd., 1936 Mad. 991 ; 44 M.L.W. 

648 ; (1936) M.W.N. 1144; 71 M.L..T. 663 ; 165 I.C. 339 ... .. 216. 530 

Subramanian p. T. R. M. T. S. T. Firm, 1£35 Kang. 209 ; 157 LC. 166 ... 277 

p. Lutchmnn, 50 I.A. 77 ; 1923 P.C. 50 ; 44 M.L J. 602 ; 25 

Bom.L.R. 582 ; 1 Rang. 66 ; 50 Cal. 338 ; 28 C.W.N. 1 ... ... 1146 

Subramanian Chetty p. Muthia Chctty, 35 Mad. 639 ; 17 I.C. 721 1209 

Subramanian Chettyar p. Shivalker, 1937 Rang. 508 ; 1937 R.Tj.R. 432 ... 1131 

Subramanian Pattar p. Kiradadasan, (1912) M.W.N. 1235 ; 16 I.C. 686 ... 706 

Subramanya p. S^aminatha, 1928 Mad. 746 ; 28 M.L.W. 835 ... ... 324 

Subroya Chetty p. Ragammall, 28 Mad. 161 ; 14 M.L.J. 482 ... ... 130 

Sudarsana Rao p. Kameswara, 58 Mad. 802 ; 1935 Mad. 795 ... ... 199 

Sudersan Das p. Ram Prasad, 33 All. 97 ; 7 A.L.J. 963 ; 7 I.C. 385 ... 617 

Sudhaiigshu Sekhar p. Hari Charan, 36 C.W.N. 809 ; 1932 Cal. 847 ... 1068 

Sudhansu p. Narayan, 68 C.L.J. 411 ... ... ... ... 1033 

Sudhindra p. Ganesh, 43 C.W.N. 147 ... ... ... ... 976 

Suga Kuer p. Brijraj, 1937 Pat. 526 ; (1937) P.W.N. 36 ; 168 I.C. 986 ... 216 

Sugan Chand r. Lukhc, 1938 Nag. 182 ; 173 I.C. 871 ... ... 221 

Suganchand p. Mulchand, (1872) 9 Bom. H.C.R. 270 ... ... 291 

Sugra Bibi p. Masuma Bibi, 2 All. 573 ; 5 Ind. Juiv 95 , ... ... 929 

Sukan Tcli p. Bipal Teli, 4 C.L..T. 388 ; 34 Cal. 48 ... ’ ... 1048,1260 

Sukhamoni Chowdhrani p. Ishan Chundcr, 25 Cal. 844 ; 25 I.A. 95 ; 2 

C.W.N. 402 ... ... ... ... ... 869 

Sukhdeo p. Yashodabai, 1932 Nag. 20 ; 27 N.L.R. 3.35 ; 135 I.C. 409 ... 65 

Siikratendra Tirtha Swami p. Prabhu, 1930 Mad. ICXJ ; 1929 M.W.N. .532... 420 

Sukumar p. Nagcndrabala. 1940 Cal. 393 ; 71 C.L..7. 209 ... ... 1034 

Sukumari Ghose p. Gopi Mohoii, 43 Cal, 190 ; 19 C.W.N. 88) ... ... 317 

Sulaiman p. Ma Ywet, 1934 Kang. 198 ; 151 I.C. 413 ... ... 87 

Sulebhai p. Bai Safiabu. 36 Bom. Ill ; 13 Bom.L.K. 1025 ... ... 641,642 

Suleman Haji p. Haji Abdulla, 44 C.W.N. 1041 ... ... ... 724,921 

Sullivan p. Norton, 10 Mad. 28 ... ... ... ... 435 

Sumermull Surcna p. Bansihil, 35 C.W.N. 997 ; 1932‘Cal. 310.. ... 180 

Sundur Kocr p. Sham Krishen, 34 I.A. 9 ; .34 Cal. 150 ; 4 A.L..T. 109 ; 

5 C.L.J. 106 ; 9 nom.L.R. 304 ; 11 C.W.N. 249 ; 17 M.L.J. 43 ... 512 

Sundar Lai p. Gur Saran, 1938 Oudh 65 ; 1938 O.L.R. 14 ... ... 322 

Sundararaja p. Mannarsami, 1937 Mad. 528 ; (1937) 1 M.L.J. 610 ... 215 


Sundarasivudu p. Adinarayana, 1939 Mad. 909 ; 1939 M.W.N. 994 ; (1939) 

2 M.L.J. 614 ... ... ... ^ ... V* 


905 



Table of Cases 


oxvii 

Page 

Bundaratharamal v. Paramaswamii 1933 Mad. 883 ; 65 M.L.J. 781 ... 132 

Bundaresa Iyer S. S. V. Nidhi Ltd., I.L.K. 1939 Mad. 986; (1939)2 

M.L.J. 624 ... ... ... ... ... ... 902 

Sundarji v. Secy, of State, 13 Pat. 752 ; 1934 Pat. 507 ; 16 P.L.T. 61 97, 109, 813 

Sunder Sing, etc. High School Trust, r. Managing Committee etc. Eajput 
High School, I.L.U. 1938 Lah. 63 ; 1938 A.LJ. 194 ; 40 P.L.U. 247 ; 

, 65 I. A. 106 ; 42 C.W.N. 930 ; 32 S.L.li. 350 ; (1938) 1 M.L.J. 359 ... 903 


Sunder mal ?>. Gancsh Narayan, 1937 Nag. 210 ; 171 1.O. 502 ... ...437,441 

Sunitabala v» Dhara Sundari, 46 I. A. 272 ; 1919 P.C. 24 ; 47 Cal. 175 ; 17 

A.L.J. 997 ; 22 Bom.L.R. 1 ] 24 C.W.N. 297 ; 37 M.L.J. 483 ... 1131 

Suppan Asari v. Alima Bibi, 1934 Mad. 587 ; 67 M.L.J. 585 ... ... 915 

Siippan Samban v, Sj\daya Moopan, 1927 Mad. 1146 ; 99 I.C. 753 ... 395 

Suprasanna v. TJpendra, 18 C.W.N. 533 ; 18 C.L,.T. 638 ... ... 606,607 

Suraj Bakhsh v. /fludhiya, 1928 Oudh 330 ; 5 O.W.N. 435 ... ... 488 

Suraj Chandra v, Hehaarilal, 43 C.W.N. 1126 ... ... ... 1134 

Suraj IV^al v. Chander Bhan, 103-) Lah. 129 ; 41 P.L 11.80 ... ... 1132 

Suraj Narain v, Sita Bam, 1939 All. 461 ; 1939 A.LJ, 394 ... 482, 1260 

Suraj Proaad ». Boucke, 5 P.L.J. 371 ; 56 I.C. 379 ; 1 P.L.T. 190 ... 380,628 

Surajmal v. Kashiprasad, 1933 Nag. 389 ; 144 I.C. 914 ... ... 756,986 

Surajmaii Prasad v. Sadanand, 11 Pat. 616 ; 1932 Fat. 346 ... ... 226 

Suraj mu 11 v. Oopeeram, 36 C.W.N. 1028 ; 1932 Cal. 823 ; 141 I.C. 257 ... 1146 

Surat Cotton Spinning and Weaving Mills v» Secy, of State, 64. 1.A. 176 ; 

41 C.W.N. 837 ; I.L.R. 1937 Bom. 375 ; 39 Bom. L.R. 946; (1937) 2 M. 

L.J. 689 ; 1937 A.L.J. 1117 ; 1937 O.L.R. 263 ; 168 I.C. 1 ... 809 

Suratee Bara Bazar Co. Ltd. v, Mun. Corp. Rangoon, 5 Rang. 722 ; 1928 

Rang. 87 ; 107 I.C. 849 ... ... ... ... ... 424 

Surayya v, Krislinamurthi, 1939 Mad. 583 ; 19.39 M.W.N. 481 ; 185 I.C. 434 1132 

Surendra v, Monohar, 39 O.W.N. 67 ; 1934 Cal. 7.54; 62 Cal. 213 ... 215 

V. Sambhunath, 55 (;nl. 210 ; 1927 Cal. 870 ; 104 I.C. 219 ... 194 

Surendra Kumar Roy v, Ahmad Nawab, 63 Cal. 300 ... ... 462 

Surendra Kumar v, Sushil Kumar, .55 Cal. 249 ; 1028 Cal. 256 ... 602 

Surendra Krishna v. Bhubaneshwari Tliakurani, 60 Cal. 54 ; 1933 Cal. 20.5 467 

Surendra v, Mohendra, 59 Cal. 781 ; 1932 Cal. 5S9 ; 36 C.W.N. 420 ... 1145 

Surendra Narain v. Bhai Lai, 22 Cal. 752 ... ... ... 529 

Surendra Nath v. Bhudar, 67 C L.J. 136 ; 1938 Cal. 690 ; 177 I.C. 996 ... 1042 

Surendra Nath Bose v. Krishna Chandra, 43 C.W.N. 191 ; 1939 Cal. 181 ... 385 

Siirendrakrishna v. Bhubaneshwari, 60 Cal. 5 j ; 1933 Cal. 295 ... 157J66 

Burja v. Chandra, 40 G.L.J. 74 ; 1924 Cal. 1050 ... ... ... 43,1058 

Surjyamoni v. Kali Kanta, 28 Cal. 37 ; 5 (^.W.N. 105 ... • 1084, 1086 

Suryanarayana «?. Bullayya, 1927 Mad. 568; .52 M.L..T. 323 ; 25 M.L.W. 367 319 

Sushil Chandra v, Gaiiri Shankar, 39 All. 81 ; 14 A.L..T. 873 ... ... 90 

Susil w. Gobind, 1934 Pat. 4:n ; 150 T.C. Cl * ... ... ... 190 

SuBil Chunder v. Bircndrajit, 38 C.W.N . 782 ; 1934 Cal. 837 ... 1033, 1044 

Susil K. Mittcr v, Samarciidra, 42 C.W.N. 05 ... ... • ••• 945 

Sutherland v. Stopcs, (1925) A.0. 47 ... ... ... ... 411 

Swadeshi Mills v. Juggi Lall, 49 All. 92 ; 1927 All 81 ; 24 A.LJ. 975 ... 1183 

Swain v. Shephard, (18‘^2) 1 Moo. & Reb. 223* ... ... ••• 98 



pxnii TaMe of Oases 


Page 

Swami Kone v, Sankaravadia, 1936 Mad. 804 ; 1036 M.W.N. 351 ... 1116 

Swaminatha Pillai a. Lakshmana, 1935 Mad. 748 ; 1935 M.W.N. 757 752| 971 

Swaminathan v. Somasundaram, 1938 Mad. 730 ; (1938) 1 M.L J. 863 ... 607 

Swan a. N. B. Australasian Co., (1863) 2 H. & C. 175 ; 159 E.B. 73, Ez.Ch. 407 

Swarnamoyee ». Probodh. 36 O.W.N. 758 ; 1933 Cal. 253 ; 55 C.L.J. 420 ... 489 

Swell a. Burdick, (1684) 10 A.C. 74 ... ... ... ... 102 

Syed AH a. Maiiik, 27 C-W.N. 969 ; 1924 Cal. 156 ; 80 I.O. 580 ... 406 

Syed Ali Hussain a. Akhtari Begum, 10 Pat. 500 ; 1931 Pat. 354 ... 250 

Syed Amin Sahib a. Ibrahim Sahib, (1868) 4 M.II.C.R. 112 ... ... 170 

Syed Hasan Imam a. Dcbi Prasad, 3 Pat. .546 ; 1924 Pat. 664 ... 616 

Syed Hasan Raza a. Mir Hasan , 40 Mad. 941 ; 33 M.L..T. 348 ... ... 207 

Sykes a. Sykes, (1870) L.R. 5 C.P. 113 ; 30 L .T.C P. 179 ... ... 140 

Symonds a. City Bank, (1886) 34 W.R. 364° ... ... ... 5C0 

Symons, J?c (1882) 21 Ch. D. 757 ... ... ... 643 

Synemodcliix a. Vannamuthii, 1939 Mad. 498 ; 1939 M.W.N. 324 ; (19.39) I 

M.L.J. 534 ; 185 T.C. 712 ... ... ... 856 

T. Maurice a. (loldsborough, Mort Co.» 19.39 P. C. 195 ; 183 I. C. 106 1011, 1U15 
T. N. B. Firm a. Hussain, 1933 Mad. 7.56 ; 38 M.L.W. 481 ; 1933 M.W.N. 

1095 ; 65 M L.J. 458 ; 146 I. C. 608 ... .. ... 977 

Tafazznl Husain a. Than Singh, 32 All. 507 ; 7 A.L.J. 715 ; 6 I. C. 420 ... 1198 

Tnff Vale Ry. a. Amalgamated Society oE Railway Servants, (1901) A.C. 

420 ; 70 L. J. K. B. 905, n. ; 83 L. T. 474 ; 50 W. R. 44 ... ... 248 

Taharat Karim a. Abdul Khaliq, 1938 Pat. 529 ; 19 Pat.L.T. 880 495, 496, 1079 
Talbot a. Associated Newspapers Ltd,, (1933) 2 K. B. 616 ... ... 381 

Talewar a. Bahori Singh, 26 All. 497 ; 1904 A. W. N. 72 ... ... 721 

Tallent a. Coldwell and Tailor & Cutter, (1938) 2 All E. II. 107 ... 893 

Tamanbhat a. Kristacharya, 1933 Bom. 122 ; 35 Bqra.L.R. 144 ...356, 377 

Tapiram a. Jugalkishore, 1926 N«ag. 209 ; 21 N.L.R. 169 ; 92 I. 0. 305 ... 386 

Taqui Jan a. Obaidulla, 21 Cial. 866 ... ... ... ... 197 

Tara Chand a. Afzal, 34 All. 184 ; 8 A. L. J. 1329 ; 13 I. C. 185 ... 1170 

Tara Prasanna a. Nares, 37 C. W. N. 495 ; 1933 Cal. 329 ; 60 Cal. 794 ... 845 

Taracband Protapmal a. Tamijuddin, 39 C. W. N. 1241. 1935 Cal. 658 525. 1206 

Tarini Kant a. Nund Kishore. (1883) 12 C. L. R. 568 ... ... 57 

Tarinicharan a. Debendra, 62 Cal. 655 ... ... ... ... 1169 

Tatea. Globe Printing Co, (1886) 11 P.R. 253 ... ... ... 518 

Taufik-un-nissa a. Ghulam Kambar, 1 All. 506 ... ... 927 

Taun Man a. Che Bom, 1932 P. C. 146 ; 63 M, L. J. 369 ; 136 I.C. 632 ... 52 

Taylor a. Bowera, (1876) 1 Q. B. 1). 291 ; 46 L. J. Q. B. 39 ; 34 L. T. 938... 399 

Taylor a. Chester, (1859) L. R. 4 Q. B. 309 ; 10 B. & S. 237 ... ... 399 

Taylor a. Forbes, (1830) 7 BH. N. S. 417 ... ... ... ... 748 

Taylor a. Hilary, 149 E. R. 1279 ; 4 L. J. Ex, 72. 1 Cr. M. & R. 741 ... 382 

Taylor a. Manchester, Sheffield & Lificolnshirc Ry. (Oo., (1895) 1 Q. B. 134 272 

Taylor a. Neate, (1838) 39 Ch. D. 538 ... ... ... 611,1180 

Taylor a, Oakes, 127 L. T. R. 267 ; 66 Sol. .To. 556 ; 38 T.L.B. 517 ... 415 


Tea Financing Syndicate a. Chandra Kamal, 58 Cal. 649 ; 1931 Cal. 359 ; 

34 O. W. N. 1175 ; 52 C. L. J. 314 ; 133 I. C. 801 
Tecalemit a. Ex-a-Qun, (1026) 44 R. P. 0. 62, C. A. ... ... 


630 

499 



Tahte of Oases oxtx 

Page 

Tejram 9 . Chedilal, 20 N. L. J. 198 ... ... ... ... 924 

Teja Eaya & Go. v, Ganji Nensey & Co., 57 Bom. 292 ; 34 Bom.L.B. 1629 394 

Temperton 9. Russell. 9 T. L. R. 319 O. A.; 62 L. J, Q. B. 300; 68 L.T. 344 476 

Tempest 9 . Bawling, (1810) 13 East 18 ; 104 E. B. 272 ... ... 477 

Tetlow 9 . Orela, Ltd., (1920) 2 Ch. 24 ; 89 L. J. Oh. 465 ; 123 L. T. 388 ... 65 

Tbakar Das 9 . Amar Chand, 1938 Lah. 21 ; 176 I, 0. 779 ... ... 1144 

Thakardwara Amritsar 9 . Ishar Das, 9 Lah. 588 ; 1928 Lah. 375 ...195, 531 

Thakdi Hajji 9 . Budrudin Saib, 29 Mad. 208 ... ... .. 953, 954 

Thakersey 9 . Hurbhum, 8 Bom. 4^2 ... ... ... ... 168 

Thakur Das 9. E. I. By. Co., 1926 All. 686 ; 96 I.C. 604 ... ...390, 805 

Thakur Harihar Baksh v. Thakur Jagannath, 1924 Oudh 413... ... 368 

Thakur Prasad, , 9 . Mohammed Musa, 1925 Pat. 410 ; 86 I.C. 629 ... 269 

Thakur Bnghunathji 9. Shah Lal^^ 19 All. 330 ; 1897 A.W.N. 75 ... 152 

Thakur Budra Pr^ap 9. Thakur Nirman Prasad, 1923 Oudh 61 481 

Thakur Vasonji 9. Mt. Chanda Bibi, 19 C.W.N. 873 ; 1915 P.C. 18 ; 37 All. 

369.; 17 Bom.L.B. 556 ; 22 C.L.J. 180 ; 29 M.L.J. 130 ... ... 403 

Thakurdas (Firm) 9 . Uttamsing (Firm), 1937 Sind. 317 ; 173 T.C. 62 ... 288 


Thandanan Chcttiar 9 . U.K. Unnnchalan, 57 Mad. 822 ; 1934 Mad. 435(1) ; 

39 M.L.W. 765 ; 1934 M.W.N. 626 ; 149 I.C. 1168 ; 67 M‘L.J. 187 ... 335 

Thandavaroya 9. Bhunmugam. 32 M<ad. 167 ; 19 M.L.J. 59 ; 2 I.C. 341 ...158, 165 

Thattan v. Mangalath, 34 Mad. 406 ; 20 M.L.J. 951 ; 1910 M.W.N. 359 ... 156 

Thayyan 9. Kannikandath, 1935 Mad. 458 ; 41 M.L.W. 397 ... ... 1170 

Thein Pc 9. De Souza, 7 Bang. 303 ; 1929 Bang. 167 ; 119 I.C. 740 ... 1096 

Theyer 9. Purnell, (1918) 2 K.ll. 33 1 ... ... ... ... 1279 

Thimmappa 9. Balakrishna, 1926 Mad. 427 ; 92 1.0. 915 ... ... 289 

Thina Shanriiuga 9. Mona Chuiia, 42 M.L.J. 133 ; 1922 Mad. 317 ... 157 

Thirthasami t/. Oopala, 13 Mad. 32 ... ... ... ... 44 

Thirunavukkarasu r. Muthukrishnan, (1931) M.W.N. 467 ... ... 221 

Thomas 9. Bradbury, Agiiew &,Co., (lUOG) 2 K.B. 027 ; 75 I^.J.K.B. 726 ... 495 

Thomas 9. Jackson, (1825) 3 Bing. 104 ... ... ... ... 1255 

Thomas 9. Moore, (1918) 1 K.B. 555 ; 87 L.J.K.B. 577 ; 118 L.T. 298 ... 60 

Thomas Bear 9. Prayag Narain, 1940 P.C. 86; 1940 O.W.N. 439 ; 44 

C.W.N. 737 ; 42 Bom.L.B. 734 ; (1940) 2 M.L.J. 151 ; 21 P.L.T. 611 ; 

67 LA. 212 ; I.L.B. 1940 All. 446 ; 1910 A.L.J. 496 ... 1184, 1276 

Thompson v. L. M. & S. By., (1930) 1 K.B. 41 ... ... ... 104 

Thompson 9 . Wright, 18 Q.B.D. 632 ... ... ... ... 1021 

Thomson v. Birklcy, (1882) 47 L.T. 700 ; 31 W.R. 2^ ... ... 452,509 

Thornett 9 . Haines, (1846) 15 M. & W. 367 ; 7 L.T.O.S. 264 ... ... 81*720 

Thorp 9 . Holdsworth, (1876) 3 Ch. D. 627 ; 45 L.J.Ch. 406 ... . 21, 371, 373 

Tidy V. Battman, (1934) 1 K.B. 319 ... ... ... 400, 477. 478, 956 

Tika Ram 9 , Daulat Ram, 46 All. 465 ; 1924 All. 530 ; 80 I.C. 661 ... 286 

Tikaram 9 . Ganpat Sahai, 1938 Nag. 373 ; WiS N.L.J. 17 ... ... 3l() 

Tilak Ram 9 . Surat Singh, I.L.B. (1938) All. 500 ; 1938 All. 297 ... 996 

THakdhari 9 . Khedan Lai, 25 C.W.N. 49 ; 1921 P.C. 112 ; 48 Cal. 1 ; 47 I. A. 

239 ; 18 A.L. J. 1074 ; 22 Bom.L.B. 1319 ; 39 M.L.J, 243 ; 2 P.L.T.101 408 

Tildesley 9 . Harper, (1878) 7 Ch.D. 403 ; 47 L J.Ch. 263 ... ... 371 

Tipan Pwad 9 . Secy. of^State, 1937 Bang. 413 ... ... — 530 



6XK 


Table of Cases 


Page 

Tipan Prasad Singh v. Secy of State, 1935 Pat. 86 ; 154 I.C. 103 ... 524 

Tiravengadathaiyaugai* v, Pannappiengar, 3S Mad. 1176 ; 28 M.LJ. 200... 170 

Tiruvcngalaratnam v. Butchayya, 52 Mad. 373 ; 1929 Mad. 11 ... 1.58,166 

Tiwari v. Remington Rand, 1934 Nag. 151 ; 30 N.L.R. 343 ... ... 982 

Todd ». Emly, 8 M. & W. 505 ; 10 L..T.Kx. 262 ; 151 E.R. 1138... ... 261 

Tofa Lai Djis r. Syed Moinuddin,. 1925 Pat. 765 ; 4 Pat. 448 ... ... 1128 

Toke v. Andrews, (1882) 8 Q.B.D. 428 ; 51 LJ.Q.B. 281 ; 30 W.R. 659 ... . 23 

Tom Boevey Barrett p. African Products, Ltd., 1928 P.O. 261 ; 29 M.L.W. 

72 ; 110 I.C. 299 ... ... ... ... ... 985 

Tooth p. The News of the World (unreported) ... ... ... 494 

Toogood V. Spyring, (1834) 1 C. M. & R. 181 ; 3 L.J. Ex. 347 ... 1053,1263 

Topham p. Dent, (1830) 6 Bing. 515 ... ... ••• r ... 1281 

Toppin V. Belfast Oorpn., (1909) 2 LR. 181 ... ... ... 479 

Torah Ali p. Nilruttim, 13 Cal. 155 ... ... ... ... 1124 

Torrington p. Lowe, (1868) L. R. 4 C.P. 26 ; 38 L.J.C.P. 121" .!. ... 73 

Tota Ram r. Zaliin Singh, 1939 A.L.J. 1035 ; 1940 All. 60 ... 616 

Travancorc National Bank etc. Ltd. v. T. N. & Q. Bank LU., 1940 Mad. 

258 ; 1939 M.W.N. 1054 ... ... ... ... 702, 703 

Travis v. Milne. 9 Hare 141 ; 68 E.R. 449 ; 20 L.J.Ch, 665 ... 134, 140 

Tredegar (Lord) v. Roberts, (1914) 2 K.B. 283 ; 83 L.J.K.B. 159 ... 127 

Trevivian p. Lawrence, (1704) 2 Sra. L C. 19th Edn., p. 765 ; 87 E.R. 1003... 409 

Tricomdasp. Gopinatli, 44 Cal. 759 ; 1916 P.O. 182; 44 LA. 65; 15 

A.L.J. 217 ; 19 Bom. L.R. 450 ; 21 C.W.N. 577 ; 32 M.L.S. 357 ... 1030 

Trikha Ram p. Durga Prasad, 1934 Lah. 459 ; 35 P.L.R. 616 ... 64, 213, 218 

Triplex Safety Glass Coy. p. Scorah, (1938) 1 Ch. 211 ... ... 664 

Tripura Oharan p. Nikunja, 1940 Cal. 380 ; 44 C.W.N. 383 ... ... 1251 

Troilokya p. Sarat Chaiidj-a, 32 Cal. 123 ; 8 C.W.N. 901 ... ... 1044 

Trollope A Sons v. Martyn Brothere, (1934) 2 K.B. 436 ... ... 675 

Trollope (George) & Sons. p. Caplan, (1936) 2 K.B. 382 ... 672, 673, 676 

“Truth*^ and *‘Sportsman*Tjtd. p. George Stanley Thompson, 1933 P.C. 36 ; 

: 141 I.C. 518 ; 37 M.L.W. 506 ; 1933 A.L..T. 625 ... 410, 411, 494 

Tuan Man p. Che Som, 1932 P.C. 146 ; 126 I.C. 633 ; 63 M.L.J. 369 ... 134 

Tuff p. Warman, (1858) 5 O.B.N.S. 573 ; 141 E.R. 231, Ex Ch. ... 478 

Tukojirao p. Sowkabai, 53 Bom. 251 ; 1929 Bom. 100 ; 31 Bom. L.R. 7 ... 316 

Tula Ram v. Harjiwan Das, 5 All. 60 ; 1882 A.W.N. 164 ... ... 326 

Tula! Ram. p. Dina Nath, 1926 Lah. 145 ; 89 I.C. 333 ... ... 1174 

Tulu Ram p. Tikani Singh, 1931 All. 315 ; 1934 A.L.J. 531 ... ... 179 

Turner p. Jagmohan Singh. 27 All. 531 ; 2 A.L.J, 297 ... ... 428 

Turner p. Mason, (1845) 14 M. k W. 112 ... ... ... 1098 

Turnock p. Sartoris, (1881) 33 Sol. Jo. 58, C.A. ... ... ... 447 

Turquand v. Fcaron, (1879) 48 L.J.q.B. 703 ... ... 467, 476 

Tualiman Bibi, Sm. p. Abdul Latif, 40 C.W.N. 392 ; 63 Cal. 726 ; 1936 Cal. 

97 ; 161 I.C. 427 ... ... ... ... 282, 285, 616 

Tutika Baaavaraja p. Parry & Co., 27 Mad. 315 ... .« ... 74, 76 

Tweddle p. Atkinson, (1861) 1 B. & S. 393 ... ... 840,1254 


Tyahji Dayabhai k Co. p. Jetha Dcvji & Co , 51 Bom. 855 ; 1927 Bom. 542 1130 

Tyahl Trading Co. p. Ghulamali, I.L.R. (1939) Kar. 523 ; .1939 Sind 299 ... 1213 



Table of Cases 


C2X1 


Page 

U Ba Pe a. Ma Lay, 1932 Rang. 88 ; 10 Rang. 398 ; 139 1. C. 138 ... 972 

U Ba Tin v. U Tan On, 1938 Rang. 437 ; 178 I.O. 739 ... ... 794 

L Maung Nger. P. L. S. P. Chettiar .Firm, 1934 Rang. 200 ; 152 1. 0 . 506 917 

U Pe Gyi v. Mg. Thein Shin, 1 Rang. 565 ; 1924 Rang. 48 ; 77 I.O. 372 ... 837 

U Po Eha ». Ma Gyi, 1935 Rang. 497 ... ... ... ... 337 

U Po Thein v.O. A. O. K. R. M. Firm, 5 Rang. 699 ; 1928 Rang. 34 ... 915 

U Sari Dun v. New Zealand Insce. Co., 1934 Rang. 343 ; 1.53 I. C. 387 ... 1012 

U Sein Po v, U Phyu, 7 Rang. 540 ; 1930 Rang. 21 ; 120 I. C. 902 ... 1125 

U Shwe Thaung r. U Kyaw Dun/1930 Rang. 12 ; 125 I. C. 259 . . 505 

U Boe 9 . Maung Ngwe Tha, 5 Rang. 705; 1928 Rang. 51 ... ... 496 

U Soe Gyi v. Ko Po Khaing, 1933 Rang. 91 ; 144 I.O. 315 ... ... 915 

U Te Zain 9 . Daw Thaung, 1938 Rang.,1 <6 ; 1938 R. L. R. 102 ... 1219 

U Thwe 9 . A Kim Fee, 7 Rang. 598 ; 1930 Rang 131 ; 123 I. C. 137 1069.1070 

U Tun Sein 9 . Ma San, 1939 Rang. 1J5 ; 175 I. 0. 418 ... ... 1C85 

Udai Chand Pannalal 9 . Thansing Karamchand, 62 Cal. 58G ; 1935 Cal. 

537 \ 39 C. W. N. .357 ; 157 I. C. 937 1277, 1278, 1281 

Ude Singh 9. Mt. Daulat Kaur, 16 Lah. 892 ; 1035 Lah. 386 1065, 1086 

Udho Ram-Chandi Ram 9. Hem Raj-Tej Bhan, 1024 Lah. 198 ... 767 

ITdmi Ram- Ram Sarup 9. Ghasi Ram, 1933 All. 753. 1933 A.L.J. 707 ... 376 


Udoy Chand 9 . Khetsidas, 51 Cal. 905 ; 1924 Cal. 1025 ; 28 C. W. N. 916 
Ulfat Rai 9 . Gauri Shankar. 33 All. 657 ; 8 A. L. J. 670 ; 11 1. C. 20 ... 202 

IJma Prosad 9 . Shiva. 1939 Pat. 567 ; 181 I. C. 1C06 ; 11 R. P. 651 ... 441 

Umapada 9 . Haripada, 35 C.W.N. 1030 ; 1931 Cal. 801 (1) ; 53 C.L J. 520 1136 

Umashashi 9 . Akrur, 53 Cal. 297 ; 1926 Cal. 542 ; 30 C. W. N. 160 ... 90 

Umaram 9 . Puruk, 1925 Cal. 993 ; 85 I.O. 540 ... ... ... 407 

Umed Kika 9 . Nagindas, 7 Bom. H. C. R. O. C. 122 ... ... 1091 

limes Chunder 9. Zahoor Fatima, 17 I. A. 201; 18 Cal. 164 ... 1131 

XJmesh Chandra 9 . Kunjilal, 57 Cal. 676; 1930 Cal. 685 ; 129 I. C. 181 ... 30 

Ummathu 9 . Pathumma, 44 Ma'd. 817 ; 1921 Mad. 654 ; 41 M. L. J. 84 .. 365 

Umrao Begum 9 . Rahmat Ilahi, I. L. R. 1939 Lah. 433 ; 1939 Lah. 439 ... 487 

Umrao Singh r. Baunak Singh, 1939 Pat. 495 ; 1939 P. W, N. 200 ... 1213 

Umri, Mt. r. Kalu, 1933 Lah. 491 ; 145 I.C. 343 ; 34 P.L.R. 811 ... 359 

Unani Dawakhana 9 . Hamdard, 12 Lah. 224 ; 1930 Lah. 999 ... ... 1186 

Union Bank of Australia, Ltd. 9. Murray-Aynsley, (lb98) A. C. 639 ... 748 

Union Benefit Co. v, Thakor Lai, 1936 Bom. 114 ; 37 Bom.L.R. 1033; 161 

I.C. 769 ... “ ... ... ... ia46, 1047. 1050, 1052 

United Motor Finance Co. 9 . Addison & Co., 41 0. W. N. 482 ; 1937 P.C. 

21 ; 1937 A.L.J. 244 ; (1937) 1 M.L.J. 4:J2 ... ... ... 489 

United States of America 9 . Wagner, L. R. 2 Ch. 582 ; 36 L. J. Ch. 624 ...332, .353 

United Telephone Co. 9 . Smith, 61 L. T. 617 ; 38 W. R. 70 ... ... 20 

Universal Fire and General Insc. 9 . Shup Shii^ 12 Rang. 312 ; 1934 Rang. 

261 ; 154 1. C. 53 ... ... ... ... ... 1013 

Universal Steam Navigation Co. v, James McKelvin & Co., (1923) A. C. 

492 ; 92 L. J. K. B. 647 ... ... ... ... ... 74,492 

Universities of Oxford and Cambridge 9 . Gill, (1899) 1 Ch. 55 ... 58 

Upendra 9 . Baikuntha, 33 C.W.N. 96 ; 1929 Cal. 237 ; 119 I. C. 801 151. 159, 161 
— - — 9 . Janaki, 45 Cifl. 305 *, 22 C. W. N, fill ; 47 I.O. 129 ... 279 



OXXll 


Table of Oases 


Pago 

Upendra p. Purendra, 21 0. W. N. 280 ; 32 L C. 267 ... ... 647 

Upendra Narain Roy v. Rai Janoki Nath, 22 O. W. N. 611 ; 45 Cal. 305 ... 523 

Urehnn, Mt. v. Mt. Kabutri, 13 Pat. 344 ; 1934 Pat. 204 ; 15 P. L. T. 131 617 

Uttamchand v. Nago, 1933 Nag. 6 ; 141 1. C. 479 ... ... ••• 190 

Uttaniram Vithaldas v. Thakordas Parshottamdas, 46 Bom. 150 ; 1922 

Bom. 113 (1) ; 68 I. 0. 217.; 23 Bom.L.R. 911... ... ...363, 533 

Uxbridge Permanent Benefit Building Society v. Pickard, (1939) 2 K.B, 248 1102 

V. E. R. M. A. R. Chettynr Firm v. Ma Joo Teen, 11 Rang. 239 ; 1933 

Rang. 299... ... ... . ... ... 1145,1146 

V. P. L, Firm v. E. K. S. M. Chettyar Firm. 1933 Rang. 169 ; 146 I.C. 594 488 

V. B. Aiyar v. Maung Nyun, 1929 Rang. 228 ... ... ... 915 

Vacher & Sons, v. London Society of CJompoBitors, (unreported) ... 476 

Vadala v. Lawes, (1890) L.R. 25 Q.B. 310 ' . ... ... ... 962 

Vadapalli Narasimham v, Dronamraju, 31 Mad. 163 ; 18 M.T^.J. 26 ; ... 4G4 

Vadlamudisastrulu v. Venkatascshayya, 1928 Mad. 614 ;'ll0 I.C. 894 ... 174 

Vaidinatha Ghettiar r. Thirumalai Reddyar, 1934 Mad. 220 ; 66 M.L.J,3i5 524 

Vbaithilingam v. Rainalingain, (1917) M.W.N. 550 ; 6 L.W. 9.. ... 178 

Vaithilinga v. Sadasivn, 50 Mad. 34 ; 51 M.L.J. 148 ; 1926 Mad. 836 ... 44, 45 

Valentine Meat Juice Co. v, Valentine Extract Co., (19(X)) 83 L.T. 259 ... Il86 

Valia Muhammad r. S«arakutti Keyi, 1934 Mad. 197 ; 39 M.L.W. 116 ... 414 

Vallabbhai v, Chhotalal, 1927 Bom. 79 ; 28 Bom. L.R. 1442 ; 51 Bom. 26 ... 325 

Valluri Ramanamma v. Marina Viranna, 35 C.W.N. 633 ; 1931 P.C. 100 ; 

33 Bom. L.R. 960 ; 61 M.L.J. 94 ; 54 C.L.J. 183 ... ... 836 

Van Sandau v, Moore, 1 Russ. 441 ; 2 Sim. & St. 509 ; 25 R.R. 100 ... 218 

Vanderpant p. Mayfair Hotel Co., (1930) 1 Ch. 138 ... ... ... 1156 

Varadachariar r. Raja Ram Krishnambu, 44 M.L.J. 367 ; 1923 Mad, 497... 154 

Varadarajulu Naidu v. Rajamanika, 1937 Mad. 707 ; (1937) 2 M.L.J. 273 ... 216 

V, Srinivasulu, 20 Mad. 333 ... ... ... 402 

Vasant Rao v. Behari Lai, I.L.R. (1938) Nag. 382^=; 1938 Nag. 225 ... 473 

Vasudev p. Vamnaji, 5 Bom. 80 ... ... ... ... 308 

Vasudeva p. Srinivasa, 34 LA. 186 ; 30 Mad. 426 ; 4 A.L.J. 625 ; 9 Bom. 

L.R. 1104 ; 11 C.W.N. 1005 ; 6 C.L.J. 379 ; 17 M.L J. 444... ... 1139 

Vasudevan p. Nedungathcripad, 1932 Mad. 316 ; 1932 M.W.N. 301 .„ 457 

Vaughan v. Tuflf Vale Ry. Co., (1860) 5 H. & N. 679 ; 29 L.J. Ex. 247 ... 423 

Vedabala Dcbi p. The Official Trustee of Bengal, 39 C.W.N. 1154 ; 62 Cal. 

1062 ... ... ... ... ' ... ...294,644 

Vedakannu Nadar p. Nanguncri Taluk, 1933 Mad. 952; (1938) 2 M.LJ. 

663 ; 1938 M.W.N. 983 ; 48 M.L.W. 629 ... ... ...252, 257 

Vedanayaga Mudaliar v, Vedammal, 27 Mad. 951 ... ... ... 903 

Veerabhadra v. Vithinathaawamy Koil, 1927 Mad. 182 ; 52 M.L.J. 399 ... 529 

Veerappa Chetty r. Arunachala, S^^Mad. 423 ; 7 M.L.T. 211 ,* 20M.L.J. 308 122 

Veeraraghava Ayyar p. Muga Sait, 39 Mad. 24 ; 2 M.L.J. 535 ... ... 961 

Velji Bhimsey & Co. p. Bachoo, 48 Bom. 691 ; 1925 Bom. 118 ; 28 Bom. 

L. R.349 ;87LC. 199. ... ... ... ... ... 1068 

Vellaya Konar p. Ramaswami Konar, 1. L. R. (1940) Mad. 73 ; (1939) 2 

M. L J. 400 ; 1939 Mad. 894 ... ... ... ...687, 970 

Yelliappa Chettiar p Ooyinda Dass, 52 Mad. 809 ; 1929 IVtad, 721 315,1268 



TaMe of Oases cxxili 

Page 

Venkamma v, Sanyasayyaj 19.38 Mad. 422 ; 1938 M. W. N. 68 ... ...975,976 

Venkanna a. Sreenivaea, 41 Mad. 136 ; 33 M. L. J. 519; 43 I. C. 225 ... 1022 

Venkat r. Armstrong, (1865) 3 B. H. C. R. (A. C. J.) 47 ... ... 417 

Venkata Kristnayya v. Lakslimi Narayana, 32 Mad. 185 ; 18 M.L.J. 403 1091,1126 
Venkata Narayana a. Ponnuswami, 41 Mad. 357; 33 M.L.J. 660; 43 I.C. 205 170 

Venkata Perumal v. Velayudhu, 1915 Mad. 449 ; 25 M. L. .T. 25 ... 306 

Venkata Rangiah v. Secy, of State, 54 Mad. 416 ;*1931 Mad. 175 ... 368 

Venkata Reddi v, Muthu Pambulu, 1920 Mad. 588 ; 39 M. L. J. 463 ... 374 

Venkata Subba Roo v. Asiatic Steam Navigation Co., 33 Mad.l; 29 M.L.J. 342 923 
Venkata Subbiah p, Subba Naidu* (1915) M. W. N. 822 ; 2 L. W. 977 ... 706 

Venkatacbalam v, Rajaballi, 1935 Mad. 663 ; 68 M.L.J. 504 ; 156 I.C. 1041 290 

p. Rajagopal, 55 Mad. 966 ; 1932 Mad. 705 •, 63 M.L.J. 568 1186 

Vciikatachalam* Chettiar p. P. L. A. R. M. Finn, 1939 Rang. 90 ; 1939 

Rang. L. R. 227 ; 181 I. C. 427 ; 11 R. R. 468 ... ... ... 503 

Venkatacharyulu p.*Rapi Krishna, 1930 Mad. 439 ; 121 I. C. 153 ... 77, 262 

Venkatanarasimha r. Subba Kao, 46 Mad. 3C0 ; 1923 Mad. 376 ... 178 

Venkatanarayana^. Lakshmibayamma, 1929 Mad. 309 ; 116 1. C. 129 ...870, 876 

— V, Subbammal, 42 I. A. 125 ; 38 Mad. 406 ; 17 Bom.L.R. 

468 ; 9 C. W. N. 641 ; 28 M. L. J. 535 ; 29 I.C. 298 ... ...910, 911 

Venkataramachandra Rao p. Veeraraa, 9 M.L.J. 107 . ... 1220, 1221 

Vcnkataramana p. Kasturiranga, 40 Mad. 212 ; 31 M. L. J. 777 ... 196 

p. Varahalu, 1940 Mad. 308 ; 50 M. L. W. 681 ... ... 238 

Veukataramani p. Subramania, 1928 Mad. 945 ; 108 1. C. 639 ... ... 1117 

Venkataramani Ayyar p. Raiigaswami Ohetty, 1927 Mad. 703 ; 1927 

M. W. N. 418 ; 101 1. C. 728 ... ... ... ... 1140 

Venkataramayya p. Narasinga Rao, 22 M. L. J. 454 ... ... 1145 

Venkatarangachaiiu p. Krishnaraa, 37 Mad. 184 ; 24 M. L. J. 697 ... 177 

Venkataratnam p. Kanakasundara, 1936 Mad. S79 ; 71 M. L. J. 473 ... 1215 

i;. Ranganayakamma, 41 Mad. 985 ; (1918) M. W. N. 599 916 

Venkatasubramiah p. Nambura Ramiah, 24 I. C. 622 ... ... 246 

Venkataswami p. Ramamurthy, 1934 Mad. 579 ; 40 M, L. W. 376 ; 67 

M. L.J. 327 ; 151 I.C. 932; 1934 M.W.N. 252 ... ... 373 

Venkatesha Malia p. Ramaya, 38 Mad. 1192 ; 27 M. L. J. 241 ... ... 173 

Vcnkateswara p. Krishna, (1937) 2 M.L.J. 896 ; 1938 Mad. 212 ; 175 I.C. 441 1132 

Venkateswara Aiyar p. Somasundaram, (1918) M. W. N. 244 ; 7 L. W. 280 688 

Vcnkateswara Rao p. Audinarayana, 1935 Mad. 129 ; 58 Mad. 323 ; 69 

M.L.J. 256 ; 40 M.L.W. 929 ; 1935 M.W.N. 73 ; 154 I.C. 923 ... 1095 

Verikayya p. Suramma, (1889) I.L.R. 12 Mad. 235 ... ... ... 155 

p. Venkata Rao, 1938 Mad. 979 ; (1938) 2 M.L.J. 642 ... 281 

Venu p. Coorya, 6 Bom. 376 ... ... ... ... ... 498 

Veiiugopal p. Lakshmi Ammal, 1936 Mad. 288 ; 70 M.L.J. 28S ; 59 Mad. 

392 ; 1936 M.W.N. 19 ; 161 I.C. 485 ; 43.M L.W. 307 ... 29.5, 1084 

Vibhudapriya p. Lakshmiiidra, 54 I.A. 228, ; 1927 P.C. 131 ; 29 Bom. L.R. 

955 ; 50 Mad. 497 ; 31 C.WN. 1021 ; 53 M.L.J. 196 ... ... 994 

Vidya Varuthi p. Balusami Ayyar, 48 I.A. 302 ; 1922 P.C. 123 ; 26 C.W.N* 

537 ; 3 P.LX 245 ; 20 A.L.J. 497 ; 24 Bom.L.R. 629 ... 151, 195, 206 

Vidyaiiatha Ayyar p. Swaminath Ayyar, 51 I.A. 282 ; 1924 P.C. 221 (2) ; 



CXXIV 


2' able of Oases 


Page 

26 P.L.R. 1 ; 47 M.L.J. 361 ; 47 Mad. 884 ; 22 A.L.J. 983 ; 26 Bom. 

L.R. 1121 ; 35 M.L.T. 189 ; 40 C.LJ. 454 ; 29 M.L.W. 893 175 

Vidyapurna v. Vidyanidhi, 27 Mad. 435 ; 14 M.LJ. 105 ... ... 196 

Vilayat Husain v. Misran, 45 All. 896 ; 1923 All. 504 ; 21 A.L. J. 417 ... 399 

Villa V. Petlay, 1934 Rang. 51 ; 148 I.C. 721 ... ... ... 408 

Villiammal v. Official Assignee. 1933 Mad. 74 ; 63 M.LJ. 810 ; 56 Mad. 273 141 

Vinayak v. Bai Itcha. (1865) 3 B.H.C.R. (A.CJ.) 36 ... ... ... 417 

V. Shantabai, 1938 Bom. 234 ; 40 Bom.L.R. 180 ; 175 I.0. 291 ... 1112 

Vinayakrao v. Shripatrao. 1926 Nag. 429 ; 9 N.L.J. 107 ; 97 I.C. 185 ... 974 

Vir Singh v. Bhola Singh. 1924 Lah. 744 ; 6 L.L.J. 353 ; 82 I.C. 617 ... 374 

Virappa v. Mahadevappa, 1934 Bom. 356 ; 36 Bom.L.R. 807 ; 153 I.C. 352 1209 

Vishanath Ramji v. Rahibai Kamji, 55 Born. 103 ; 1931 Bora. 105 ; 32 

Bom.L.R. 1385 ; 128 I.C. 901 .... ... ... ‘ ... 913 

Vishwanath Prasad v. Holyland Cinetone, 1939 All. 739 ; 1939 . A.L.J. 950 856 

Visvanathan v. Ethirajulu, 1924 Mad. 57 ; 45 M.L.J. 389 ; 76 iJO, 467 ... 1200 

Visweswara Rao v. Suryarao, 59 Mad. 667 ; 1936 Mad. 440 ; 1936 M.W.N. 

163 ; 43 M.L.W. 349 ; 70 M.L J. 360 ; 163 I.C. 712 ...► 1117 

Vithaldas v. The Hyderabad Spinning & Weaving Co. Ltd., 47 Bom. 182 ; 

1923 Bom. 24 ; 67 I.C. 326 ; 24 Bom. L.H. 328 ... 437. 438. 441 

Vithaldas Vishram ». Jagjivan Gordhandas, 1939 Bom. 84 ; 41 Bom.L.R. 

33 ; 180 1.C. 858 ... ... ... ... 1221, 1227 

Vithalrao v, Vaghoji, 17 Bom. 570 ... ... ... ... 321 

Vithilinga v. Vithilinga, 15 Mad. Ill ... ... ^.. ... 1041 

Vithoba v. Bhimai, 1923 Nag. 216 ; 82 LC. 1014 ... ... ... 1076 

V. The Secy, of State, 1925 Nag. 373 ; 87. I.C. 988 ... ... 45 

Vithoba Chimnaji v. Govindrao, 1933 Nag. 193 ; 143 LC. 514 ... ... 310 

Vithoba Yadeo a, Suryabhan, 1924 Nag. 80 ; 69 I.C. 554 ... ... 368 

Vulcan Iron Works v. Bishumbhur Prosad, 36 Cal. 233 ; 13 C.W.N. 346 ... 318 

Vyankat r. Onkar Nathu, 45 Bom. £05 ; 1921 Boiti. 434 ; 23 Bom.L R. 250 1114 

Vyankatesh Oil Mill v. Vclmahanad, 30 Bom.L.R. 147 ; 1928 Bom. 191 43 

W. J. Rees v. John Young, 25 C.W.N. 519 ; 1921 Cal. 543 ... 474 

W. M. Grant v. Ekial Jha, 1922 Pat. 171 ; 3 P.L.T. 386 ... ... 398 

Wadhawa Mai v. Karim Bakhsh, 6 Lah. 276 ; 1925 Lah. 415 ... ... 779 

Wadhumal v. Noon Ahmad, 1933 Sind. 179 ; 27 S.L.R. 230 ... ... 324 

Wadia v. Wadia, 38 Bom. 125 ; 15 Bom. L.R. 593 ; 20 I.C. 492 ... 577 

Wahid Ali v. Biptu Chamar, 1935 Pat. 125 ; 159 I.C. 177 ... ... 1144 

Waite V. Baker, (1848) 2 Exch. 1 ... ... ... ... 1228 

V. Jones. 131 E.R. 1270 ; 4 L.J.C.P. 184 ; 1 Scott. 730 ... ... 398 

». North Eastern Ry., (1859) E.B. & E. 719 ... ... ... 1001 

Wajihunnissa v. Bankebehari, 1930 Pat. 177 ; 11 P.L.T. 61 ; 127 LC. 449 1168 

Wakelin v. L. & S. W. Ry., (1886) 12 A.C. 41 ... ... ... 478 

Wakf Banara etc. r. Mt. Raj Kali, 1938 All. 157 ; I.L.R, 1938 All. 206 ... 207 

Walaiti Bam p. Gopiram, 1935 Lah. 75 ; 152 I.C. 799 ... ... *368 

— ^ Ram Kishen, 1924 Lah. 112 ; 5 L.L.J. 310 ... ... 869 

Wali Mahammad v. Batuk, 1936 All. 517 ; 1936 A.L J. 712 ... ... 1058 

Wall Mohammad v. Ishak Ali, 54 All. 57 ; 1931 All. 507 ... 197, 363 

Walidad p. Janak, 35 All. 370 ; 1 1 A.LJ. 512 ; 19 I.C. 610 ... 202 



Table of Gases 


oxxv 


Page 

Walker r. Brewster, (1867) L.B. 5 Eq. 24 ... ... 1156 

Walker V. Great Northern By., (1891) 28 L.R. Ir. 69 ... ... 105 

— a. Sheerman, (1862) 3 F. & F. 259 ... ... ... 1278 

Sur. a914) 2 K. B. 930 ; 83 L.J.K.B. 1188 ; 109 L.T. b83 ... 26.1 

V. Walker. (1871) 25 L.T. 481 ; 20 W.R. 162 ... ... 126 

V. Walker, 1935 Rang. 284 ; 158 I.C. 547 ... ... 336 

a. Walker, (1912) 107 L.T. 655 ; 57 Sol. ^o. 175 ... ... 479 

— a. Woollaston, 2 P.W. 5 ; 24 E.R. 868 ; 2 Stra. 917 ... ... 131 

Wallace a. Evershed, (1899) 1 Oh. 891 ... ... ... ... 002 

Waller a. Waller, 10 Lah. 64 ; iflSs Lah. 557 ; 110 I.C. 706 ... ... 570 

Walley v. Holt. (1876) 35 L.T. 631 ... ... ... ... 1119 

Wallingford a. Mutual Society, (1880) 5 A.G. 635 ; 50 L.J.Q.B. 49 ... 483 

Wallworth a. Holt, 4 M. & Cr. 619 ; 4 Jur. 814 ; 48 B.R. 187 .. ... 218 

Waltera. Selfe, (1851) 4 Go 0.&*Sm. 315,322 ... ... ... 1156 

Walter Mitchell a. A. K. Tcnnent, 52 Cal. 677 ; 1925 Cal. 1007 ; 90 I.C. 59 1213 

Watkins a. Lee, (1839) 5 M. & W. 270 ... ... ... ... 498 

WatsonV Cave.(i'681) 17C.D. 19; 44L.T.40; 29 W.R. 433 ... ... 52 

a. North Metropolitan Tramway, ( 1886) 3 T.L.R. 273 . . . 447. 472, 483 

Watt a. Longsdon, (1930) 1 K.B. 130 ... ... ... ... 755 

Waynes Merthyr Co. a. Radford, (1896) 1 Ch. 29 ; 65 L.J.ph. 140 453, 4-54 

Waziran a. Babu Lai, 26 All. 391 ; 1904 A.W.N. 69 ... ... ... 998 

Weavora. Bush, (1798)8T.B. 78; lOlE.R. 1276 ... ... ... 427 

Webb a. Beavan, (188.3) 11 Q.B.D. 609 ... ... ... ... 1256 

Webster a. Spencer, (1820) 3 B. & A. 360 ; 106 E.R. 694 ; 22 R.R. 427 ... 125 

a. Webster, 10 Ves. 93 ; 32 E.R. 778 L.C. ... ... ... 140 

Wegcrslolle a. Keene, (1719) 1 Stra. 214 ... ... ... -. 774 

Weigall a. Westminster Hospital, (1936) 1 All E.R. 232. C.A. ... ... 1154 

Weinberger a. Inglis, (1918) 1 Ph. 133 ; 87 L.J.Ch. 148 ; 118 L.T. 208 ... 451 

Wekelina.L.&S.W. Railway -Co , (1886) 12 A.C. 41 ... ... 855 

Welch a. Royal Exchange Assurance, (1939) 1 K.B. 294 ... ... 391 

Weldon a. Weldon, (1833) 9 P.D. 52 ... ... ... ... 57 

Wellington Cinema Co. a. Performing Right Society, I.L.R. 1937 Bom. 

724 ; 39 Bom.L.B. 654 ; 1937 Bom. 472 ; 172 I.C. 408 ... ... 892 

Wells, In re., (1890) 45 Oh.D, 569 ... ... ... ... 639 

Wells a. Hopkins, (1839) 5 M. & W. 7 ... ... ... ... 777 

Wenkenbach a. Wenkenbach, 41 C.W.N. 268 ... ... ... 295 

Wertheim a. Chicoutimi Pulp Co., (1911) A.C. 301 (P.C.) ... ... 1229 

West a. Baxendale, (1850) 9 C.P. 141 ; 19 L. J.C.P. 149 ; 137 E.R. 846 ...346, 450 
West Rand Central Gold Mining Go. a. Rex, (1905) 2 K.B. 391 ... 340 

West of England Fire Insce. Co. a. Isaacs, (1897) 1 Q.B. 220 ...' ... 1011 

Weston a. Peary Mohan, 40 Cal. 893 ; 18 C.W.N. 185 ... ... 488 

Westripp a. Baldock, (1938) 2 All E.R. 779 ... ... ... 1280 

Wethered a. Cox, (1888) W.N. 165 ; 53 L.J.P. 14 ; 49 L.T. 444 ... ... 33 

Whalley a. Lancashire & Yorkshire Ry., 13 Q.B.D. 131 ; 53 L.J.Q.B. 285... 428 

Wheatley a. Smithers, (1907) 2 K.B. 684 C.A. ; 95 L.T. 96 ... ... 228 

Whincup a. Hughes, (1871) L.R. 6 G.P. 78 ... ... ... 697 

White a. Proctor, (1811) 4 Taunt. 209 ; 128 E.R. 309 ... ... 80 



cxxvi 


Tahle of Gases 


Page 

Whitehead v. Hughes, 2 Or. & M. 318 ; 4 Tyr. 92 ; 2 D.P.0. 258 ... 224 

Whitoley v. Hilt, (1918) 2 K. B. 808 ; 87 L. J. K. B. 1058 ; 119 L. T. 632 85, 923 
Whiteman ». Hawkins, (1878) 4 C. P. D. 13 . ... ... ... 1267 

Whitmore, 3 Deac. 365 ; 3 Mont. & Ayr. .627 ••• ... 235 

V. Weld, 1 Ver. 328 ... ... ... 142 

Whitstable Oyster Fishery Co. ». Hayling Fisheries Ltd., (1901) 18 

R.P.O. 434 ... ... • ... ... ... ... 510 

Whittaker v. “Scarborough Post'*, (1896) 2 Q. B. 148 ; 65 L. J. Q. B. .564 * 520 

Whitworth v, Davis, 1 V. & B. 545 ... ... ... ... 186 

Whurr p. Devenish, (1904) 20 T. L. R. 385 ^ ... ... ... 717 

Whyte V. Ahrens, 26 Ch. D. 717 ; 54 L. J. Ch. 145 ; 32 W. R. 649 ... 455 

Wilcox & Co., /n re., (1903) W. N. 64 ... ... ... .. 902 

Wilding V, Sanderson, (1897) 2 Ch. 534 ... « ... ... ' ... 1122 

Wiles p. Woodward. (1850) 5 Excli. 557 ; 20 L. J.‘Ex. 261 ; 155 E.R. 244... 403 

Wilkinson p. Clements, (1872) 42 LJ.Ch. 38 ; 8 Ch. App. 90 ; 2r7 L. T. 834 392 

Willcox p. Kettell, (1937) 1 All E. R. 222 ... ... ... 1280 

William ». Wilcox. (1833) 8 A. & E. 314 ; 112 E. R. 857 ; 47 R. B. 695 317 

William Bruntou v. Brunton, 1925 Mad. 360 ; 78 I. G. 209 ... ... 384 

William Charles v. W. & T. Avery 38 O. W. N. 908 ; 1934 Cal 778 ; 61 Cal. 

548 ; 152 1. 0. 117 ... ... ... 268 

William Shaw v. Frederick Jac, 1932 P. C. 194 ; 137 I. C. 531... ... 1265 

Williaras r. Burrell, (1845) 1 C. B. 402 ... ... ... ... 1041 

V. Evans, (1866) L. R. 1 Q. B. 352 ... ... ... 712 

p, Millington, (1788) 1 Hy. Bl. 81 ; 126 E.R. 49 72, 75, 81, 82, 229 

r. Bamsdale, (1887) 36 W. R. 125 ... ... ... 510 

Williamson v. Barber (1877) 9 Ch. D. 529 ... ... ... 633 

Willis V. Erie Howe, (1893) 1 Ch. 545 ; 63 L. J. Ch. 690 ; 69 L. T. 318 ... 489 

Wilmot V. Smith, (1828) 172 E. R. 498 N. P. '... ... ... 1225 

Wilson V. Church, (1878) 9 C. D. 552 ; 39 L. T. 413 ; 26 W. B. 735 ... 48,52 

— — - r. Greenwood, (1818) 1 Swanst. 471 ; 36 E.ft. 469 L.C. ...186, 610 

V. Hicks, (1857) 26 L.J. Ex. 242 ... ... ... ... 102 

V. London Adriatic Steam Nav. Co., (1865) 35 LJ.C.P. 9 ... 392 

V. Tavener, (1901) 1 Ch. 578 ... ... ... ... 1034 

United Counties Bank Ltd., (1920) A.C. 102 ... ... 183 

Winchilsea ». Beckly, (1886) 2 T.L.R. 3(X) ... ... ... 413 

Wingard ». Cox, (1876) W.N. 106 ... ... ... ... 472 

Winkfield, The, (1902) P. 42 ; 50 W.R. 246 ... ... ... 86, 256 

Winter v. Round, (1863) 1 M.H.C.R. 202 ... ... ... 292 

Wisbech R. D. C. a. Ward, (1928) 133 L.T. 308 ... ... ... 419 

Wise p. Perpetual Trustee Co., (1903) A.C. 139 ; 72 L.J.P.C. 31 260, 261, 267 

Withers v. General Theatre Cor{K>ration, (1933) 2 K.B. .536 ... ...883, 884 

Wittenbaker r. Galstaun, 44 Gal. 917; 43 1.C; 11 ... ... .. 1096 

Wm. Dimech a. G. A Chretien, 1931 P.C. 15 ; 130 I.C. 312 ; 61 M.L.J. 334 1186 

Wolfl a. Van Boolen, (1906) 94 L.T. 502 ... ... ... 188 

Wolmershausen a. Gnllick, (1893) 2 Ch. 514 ... ... ... 877 

Wood V. Conway Corporation, (1914) 2 Ch. 47 ... ... 1159, 1161 

a. Earl of Durham, (1888) 2l Q.BJ>. 601 ; 67 LJ.Q.B, 547 ...344, 401 



Table of Cases cxxvii 

Page 

Wood V. Leadbitter. (1845) W M. & W,838 ... ... ... 701 

Woodland r. PW, (1857) 7 E. & B. 519 ... .. ... 751 

Woodub Ghunder Mallick r. Braddox, (15th Jan. 1840, 1 Fulton ; Morlcy's 

Digest, Vol. 1, p. 500) ... ... ... ... 11 

Woolf p. Hamilton, (1898) 2 Q.B. 337 . ... ... ... 776 

Wooley V. Broad, (1892) 2 Q.B. 317 ; 61 L..1. Q B. 80S ; 67 L.T. 67 ... 447 

Wootton V. Sievier. (1913) 3 K.B. 499 (O.A.) ; 82 L.J.K.B. 1242 431, 447, 514 

Worsley v. Wood, (1796) 6 T.R. 710 ; 101 E.R, 785 ... ... ... 391 

Wright. Ex partem King v. Newport, (1929) 2 K.B. 416 ... ... 422 

V Goodlake. (1885) 34 1. .T. Ex. 82 ; 13 L.T. 120 ; 159 E.R. 643 ... 518 

Wrightson, In re, Wrightaon v. Cooke. (1908) 1 Ch. 789 ; 77 L.J.Ch. 422 ... 471 

Wringe r. Cohen, (1939) 4 All E.it. 241 ... ... ... ... 1160 

Wylie V. Carlyon. (1921) 66 Sol. Jo. (W.R.) 6 ... ... ... 261 

Wytcherley v. Andrews, L.li. 2 l\ & M. 327 ; 40 L.J.P. 57 ... ... 50 

Wutzler p. Sharpe, (1893) 15 All. 278 ... ... ... ... 484 

Yadalli Beg v, Tukaram, 48 Cal. 22 ; 1921 P.C. 125 ; 47 I. A. 207 ; 16 N. L. ^ , 
R. 154 ; 22 Bom.L.R. 1315 *. 39 M.L J. 147 ; 2.5 C. W.N. 241 ... 1141 

Yadao v, Namdeii, 48 l.A. 513 ; 1932 P.C. 216 ; 20 A.L J. 481 ; 42 M.L.J. 

219 ; 26 C.W-N. 393 ; 24 Bom.L.R. 609 ; 49 Cal. 1 ... ... 913 

Yangtszc [.A. Ltd. v. Lukmanjcc, (1918) A.O. 585 (P.C.) ; 87 L.J.P C. Ill 99 

Yates a Dalton, (1858) 28 L.J.Exch. 69 ... ... ... ... 228 

Yeatman v. Yeattnar^, (1878) 7 Ch.I). 210 ; 47 L.J.Ch. 6 126, 134, 138, 140, 943 

Ycllappa Desayappa, 30 Bom. 218 ; 7 Bom.L.R. 739 .. ... 1194 

Yellayi Saiinaya w. Saiinayajulu. 1940 Pat. 193 ; 189 I.C. 878... ... 1197 

Ycnidje Tobacco Co. Ltd.. Re,, (1916) 2 Oh. 421) ... ... ... 609 

Ycsii Sakharam v- Ladu Nana, 51 Bom. 243 ; 1927 Bom. 251 ; 29 Bom. 

L.U.29I ; 101 LC. 330 ... ... ... ... ... 1166 

Yokohama Specie Bank v, Ciirlendcr & Co., 1926 Cal. 828 ; 43 C.L.J. 436 180 

Yoosaf Sagar Abdulla v. S.S. ‘‘Ellora**, 1939 Sind 349 ; I.L.R. 1910 Kar. 53 400 
Yorkshire Provident Life Assurance Co. Gilbert Rivington, (1895)2 

Q.B. 148 ... ... ... ... ... 446, 447,451 

Youl p. Harbottle, (1791) 1 Peake N.P.C. 68 ... ... 96 

Youiik V. Holloway, (ISO.')) V*. 87 ; 04 LJ.P. 55 ; 72 L.T. 118 ... ... !jb 

V. Ladies’ I inpcrinl Club, (1920) 2 K. tt. 52:1 ; 89 L.J .K.B. 569 . . . 267.819 

Raiiicock, (18191 7 O.B. 338 ; 18 L..f.C.l’. 193 ; 137 E.R. 124 ... 403 

V. South African Syiidi^yate, (1896) 2 Ch. 268 ; 65 L..1.0h. 638 ... 116 

V. (G. & W.) & (?o. V. Scottish Union etc. Co., (1907) 24 T.L.ll. 73 C. A, 516 

Yusaf V. Mt. Zainab, 1923 Lah, d02 ; 68 LC. 727 ... ... ... 1094 

Yusuf r. Abdullabhai, 56 Bon>. 231 ; 1932 Bora. 615 ; 34 Bom.L.R. 880 ...966,967 

Zafar Ahsan v, Zubaida Khatun, 1929 All. 604 ; 1929 A. L.J. 1114 ... 202 

Zafar Husain v, Unimat-ur-Rahaman, 41 All. 278 ; 17 A. L.J. 78 ... 1081 

Zahiruddin Mohammad r. Budhi Bibi, 12 Pat. 292 ; 1933 Pat. 292 ... 497 

Zair Husain v. Khurshed Jan, 28 All. 545 ; 3 A. L.J. 2( 6 ... ... 320 

Zaitun, Mt., v. Shaikh Kommal, 1924 All. 870 ; 22 A.L J. 423... ... 1094 

Zamin Ali v. Mt. AziKunnissa, 55 All. 139 ; 1933 All. 329 ; 1933 A.L.J. 4&3 932 

Zainindar of Bhadra Chalam v, Venkatadri, 40 Mad. 19() ; 1922 Mad. 457 142 

Zamindar of Bobbili v. Zamindar of Vizianagram, 3 M. H. C. R. 31 ... 351 

Zamindar of Ettiyapuram v. Chidambaram, 43 Mad. 675 ; 58 I.C. 871 ... 339 

Zana Bibi v. Aziz Mir, 41 P.L.R.J. & K. 99 ... ... ... 1087 

Zefaryab v. Bakhtawar, 5 All. 497 ; 1883 A.W.N. 91 ... ... 203 

Zierenberg v. Labouchere, (1893) 2 Q.B. 183 432, 447, 453, 456, 514 

Zohra Bibi v, Zobeda Khatun, 12 C Jj.J. 368 ; 7 LG. 75 ... 243 

Zuhara Begam v. Me. Mashuq Fatima, 1926 Oudh 32 ; 88 I.C. 175 ... 1114 



ADDENDA ET CORRIGENDA 
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P. 82, f.n. (7)— substitute (1840) 11 Sim. 23 for (184QJ 11 Sind 23. 

P. 132, f.n. (3) -substitute 1933 Mad. 883 for 1933* Mad. 881. 

P. 135, f.n. (1)— read also 34 C.W.N. 761 and 42 C.W.N. 65, 68.* 

P. 141, f.n. (5)-read also 42 C.L.J. 280, 467. 

P. 143, f.n. (3)— read also 61 Cal. 711 ; A.I.R. 1940. Rang. 178. 

P. 158, f.n. (7)— substitute 53 Cal. 132 for 58 Cal. 132. 
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1935 Pat. 24 ; 1928 Lab. 674. 
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P. 383, f.n. (6)— read also 1930 Cal. 678 ; 1932 Rang. 114, 117. 

P. 385, f.n. (3) — substitute 38 Cal. 812 for 83 Cal. 812. 
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P. 490, 1. 13 — substitute ‘need not’ for ‘must’. 

P. 496, f.n. (4) — substitute 5 Rang. 705 for 5 Rang. 51. 

P. 501, 1. 34 — substitute ‘Condition of mind’ for ‘knowledge’. 
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P. 707, 1. 1 — add “less, then lying in” before the words “the 
plaintiff’s premises”. 

P. 815, — substitute ‘PLAINT’ for ‘CLAIM’ above the number ‘193’. 



INTRODUCTION 


Pleadings in India are more often than not loose, prolix, arga- 
mentative, fall of unnecessary and irrelevant matters and sometimes 
contain personal attacks on the adversary and, according to the 
English standard, possess in an ample measure the vices of defective 
pleading. The pleadings .in the Muffassil Courts are generally in 
a more defective state than those on the Original Side of the High 
Courts. The High Court pleadings are written in the English 
language and are drafted by lavsyers who are more or less familiar 
with the English system and are instructed by trained solicitors and 
generally receive ‘adequate remuneration for the work ; whereas 
the M<uffassil pleadings are usually written in the vernacular 
languages and dr'afted by lawyers (sometimes by the clerks), who 
are generally insufficiently instructed by the lay clients or by their 
equally lay agents and who in many cases receive a poor remunera- 
tion out of all proportion to the work involved. It often happens 
that when a lay client or his agent instructs his lawyer to file a 
plaint or a written statement, he has not brought with him the 
necessary documents and papers which have to be referred to or 
relied on and the pleader has no opportunity to know exactly their 
contents. It may well be that the plaint has got to be filed the 
same day the pleader is instructed so as to prevent the cause of 
action being barred, or the written statement has got similarly to be 
filed because of a peremptory order. What usually happens in such 
cases is that the pleader in his wisdom is compelled, if it is a plaint, 
to make vague allegations and not to commit himself to a definite 
case, and, if it is a written statement, to make evasive denials. 
Many of the vague allegations and evasive denials in pleadings are 
attributable not so much to the want of knowledge of the rules of 
pleading on the lawyer's part as to the peculiar situation in which 
the lawyer is placed by reason of the dilatory habits of his client. 
Added to this, are the forces of tradition and habit. The pleaders 
stick to the system of pleadings handed down to them from 
generation to generation and the Courts accustomed to loose plead- 
ings that are filed from day to day accept them as the settled order 
of things. The Select Committee who shaped the Civil Procedure 
Code in its present form consisted of lawyers of great eminence 
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possessing intimate knowledge of Indian conditions ; and they 
thought it wise to relax the rigonr of some of the English rules to 
accommodate those conditions. They embarked on a great experi- 
ment. Experience has shown that the special rules in the Code 
permitting issues to be raised by the oral examination of parties 
and from materials outside the pleadings,^ and permitting even 
matters admitted to be proved,^ have rendered the rules of pleading 
contained in Orders VI, VI I and VIII of the Code as ideals to be 
kept in view rather than as rules to be rigorously followed. 

These special rules of the Code are also applicable to the plead- 
ings on the Original Side of the High Courts and have not been 
abrogated by any of their own rulesj. But in practice^ the issues are 
generally raised on the pleadings and the Judges* m%ke a more fre- 
quent exercise of their power to order amendments of pleadings and 
filing of additional pleadings. This is one of the additional reasons 
why the High Court pleadings are generally in a better state than 
the pleadings in the Mufassil. Even so, they are not free from the 
vices of defective pleading. The habit of the Indian litigant to 
sleep over his rights and to instruct his lawyer at a time when it is 
not possible to consider his case fully before drafting his pleading is 
one of the reasons. Another reason is, that juniors in the pro- 
fession in the present day do not generally care to pass through a 
period of probation by devilling with competent seniors before aspire 
ing to draft pleadings. Prolixity is much too prominent a charac- 
teristic in Indian pleadings and the advjce of the Hon’ble Mr. 
Justice Lort- Williams of the Calcutta High Court to junior members 
of the Bar to follow the standard of Bnllen & Leake’s Precedents 
of Pleadings has come none too soon.® 

A few suggestions for improving the present state of plead- 
ings : The present defective state of pleadings in India, as has been 
pointed out, is due to a variety of factors of which the forces of tradi- 
tion and habit are the strongest. No radical improvement in the state 
of pleadings is possible except through the combined efforts of legis- 
lators, who are to lay down the rules, the lawyers who are to follow 
the rules, the Judges who are tp see that the rules are obeyed, and 


1. 0. 10, r. 1 and 0. 14, rr. 1-4, C.P. Code. 

2. 0.8, r.5, 0, P. Code. 

3. Bamprasad v. Ilaxarimtll, (1931) I. L. R. 53 Cal. 418. 
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the UniverBities which are to impart to young men the knowledge of 
the rules. 

Amendment of the Code : The first thing necessary is to amend 
the Code. The rules of pleading formulated by the Code were in- 
tended to suit Indian conditions at the time they were made. They 
were in the nature of an experiment and they have been in force 
fon the last thirty yeafs. They certainly need revision in the light 
of experience gathered in their working and in the light of greater 
facilities of service of edacated lawj^ers which litigants now have 
than before. It is not suggested that the English rules of pleading 
ought to be indiscriminately adopted irrespective of Indian condi- 
tions. What is suggested is thf^ the existing rules may be modified 
to suit the present conditions and with a view to bring about a 
change for the befter in the present state of pleadings. To what 
extent they n'aed modification ought to be left to an expert Com- 
mittee. The High Courts ought also to make rules applicable to 
their Original Sides superseding such of the rules of the Code as have 
caused laxities in pleading^ and ought also to make fuller rules 
for filing of subsequent pleadings. Such of the High Courts as have 
not made any rules for Counter-claim and Third Party Procedure 
ought to consider if such rules should not be made. 

Forms of pleading : The Code contains certain Forms of plead- 
ing in Appendix ‘A’ and it is enjoined that the said Forms when 
applicable, and where 'they are not applicable Forms of the 
like character, as nearly as may be, shall be used for all pleadings.*^ 
But these forms are in *the English language and are seldom con- 
sulted by the Mufassil pleaders in drafting a pleading in the verna* 
cular language. The pleader’s clerks who genei:ally in petty cases 
do the drafting of pleadings are not aware if any Forms of pleading 
exist. It is suggested that Forms of pleading in the Vernacular lan- 
guage may be compiled by each High Court for use in the subor- 
dinate Courts. These Forms may be appended to the Rules that may 
be framed by the High Courts under Sec. 122 of the Code. 

Text Books on Pleadings : Text books containing the law and 
precedents of pleading in the English and Vernacular languages 
are also likely to stimulate in yoting minds a sense of correct 
pleading. 

1. Such as Proviso to O. 8, r. 5 ; 0. 10, r. 1 ; O. 14, r. 1 (5) and rr. 2-4 0. P. 
Code. 

2. O. 6, r. 3 C. P. Code. 
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Exercise of control by the High Court : The danger of tradi- 
tion overcoming the rales of law is so great in India that no subs- 
tantial advance in the state of pleadings is likely to result unless 
the High Courts exercise vigilance over the Subordinate Courts. 
The High Courts ought consistently to condemn the practice of 
raising issues which do net arise on the pleadings, of letting in 
evidence upon matters which have not been pleaded, and to insist 
on the Subordinate Courts exercising their power of rejection and 
amendment of pleadings and of ordering additional pleadings 
to be filed and further and better particulars to be furnished in all 
proper cases. 

What the Universities can do: When a young* law graduate 
after passing out of the University joins the Mufassii Bar, he soon 
gets himself initiated in the system of pleadings which prevails in 
the Mufassil Courts. Not having received any practical education 
or training in the drafting of pleadings in the University, he cannot 
but take the pleadings of his seniors as his model and to slavishly 
imitate them. The need for University education in the art of 
drafting pleadings has long been felt. The University training in 
this special line will enable the junior members of the bar to com- 
bat the forces of tradition. Not only so. The members of the Sub- 
ordinate Judiciary are recruited from members of the bar and when 
those having such University training and some experience at the 
bar are on the bench, they are likely to correct the errors of plead- 
ing and thereby bring about an improv/^mont in the state of 
pleadings. This improvement will necessarily be a slow process 
but if the system is improved and steps in the other directions as 
•suggested above are* taken, pleadings are bound to improve from 
^tage to stage. 



Principles and Fwms of Pleading. 

-» 

PART I. 

HISTORY OF PLEADINGS. 

CHAPTER 1. 

o 

PLEADINGS DURING THE HINDU PERIOD. 

The syatein of pleading in civil suits in British India has 
its roots in the remote past. There were specific rales of pleading 
in the Hindu times and also in the Mahommedan times. Bat under 
the judicial system introduced by the British, the English rules 
came to be gradually introduced, and we have in the Civil Procedure 
Code of 1908 a curious mixture of the indigenous and the foreign 
systems. A short resume’ of the Hindu and Mahommedan systems of 
pleading is given in order to show that the chain connecting the 
distant past with the present has not been completely snapped. 

The Hindu Period dealt with in this Chapter is limited to 
the period beginning with the establishment of the Maurya Dyna- 
sty in 322 B. C. and ending with the Mahommedan conquest of 
Hindusthan towards the end of the 12th century A. D. There were 
independant Hindu kingdoms even during the period known as the 
Mahommedan period. For obvious reasons, they have been omitted 
from consideration and the subject of this Chapter has been con- 
fined to the more important Hindu dynasties and to a period during 
which a continuous narrative has been rendered possible. 

The first historical records of Hindu civil institutions are to be 
found in the Arthasastra written by the able minister of Chandra 
Gupta Maurya^ about 300 B. C. The Mauryas had a regular system 
of civil administration which, in the words of Vincent Smith, 
anticipated in many respects the institutions of modern tirnes.^^’ 


1. Variously known as Vishnu Gupta, Kautilya, Chanakya. 

2. Vincent Smith’s Oxford History of India (2nd Edn.), p. 92. 
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The Code or Institates of Yajoavalka^ \vritten about the 4th 
Century A. D., possibly in the early days of the Gupta Emperors,^ 
was a sort of revised Code of law and procedure. As to pleadings, 
the Yajnavalkya Code, however, reproduced the rules of pleading 
as embodied in the Arthasastra. According to Yajnavalkya, the 
pleadings consisted of the Plaint (Bhasa) and the Answer. A plaint 
was of two kinds : (1) a plaint founded on suspicion^ (in consequence 
of defendants keeping bad company) ; ^2) a plaint founded on facts. 
A plaint founded on facts was two-fold : (1) containing a statement 
of denial (of the plaintiff’s claim on the part of the defendant) ; 
(2) containing a statement of an active or positive wrong. 

Suits were commenced by informing the Kinj?.* This infor- 
mation was reduced to writing when made jand was called the 
first complaint. The plaintiff (Arthi) was interrogated by the King 
or his proxy and, if the complaint was found to *be proper, an order, 
bearing the seal or a messenger was sent to summon the defendant. 
After the defendant (Pratyarthi) appeared, whatever was alleged 
by the plaintiff was again reduced to writing by the Chief Judge 
with greater particularity® in the presence of the defendant, at 
first on a board in white chalk, and then, after rivision, on paper. 
No departure contrary to or inconsistent with the first complaint, 
and no amendment of the plaint after the defendant had made his 
answer was permissible. The plaint must disclose the cause of 
action (artha), must be intelligible, concise, precise, unambiguous 
and must include the whole claim. The answer of the defendant 
was taken in writing in the presence of the plaintiff. The defen- 
dant might admit or deny the claim or, while' admitting the plain- 
tiff’s claim, set up a special plea by way of avoidance, or plead 
former judgment in bar (res judicata). The answer must not be 
dubious, either too short or too long, irrelevant, incomplete, incon- 
sistent or unreasonable. Except in cases of tort, the defendant was 

1. See Yajnavalkya-Smriti (with commentary called Mitakshara of Sree 

Vijnaneswara) edited by J. R. Gharpure. 

2. Gupta period commenced from 320 A. D. and lasted till 647 A. D. 

3. The word ‘apprehension* would better suit the context. 

4. By 'King' is of course meant (i) 'the King in person* where he is personally 

administering justice, (ii) where he is not personally administering 
justice 'his representative*, that is, in the various Dharmasthiya 
Courts, 'the Chief Judge’ and in the local Courts of the village, the 
Gramabraddha.. and so on . 

5. i.e., marked with the year, the month, the fortnight, the day and the 
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Dot permitted to eet np a coanter-claim or a coanter-charge until 
the complaint was disposed of. Pleadings sabsequent to the defen- 
dants’ answer were unknown. 

The Narada Smriti which was written during the Gupta period 
not earlier than the 4th and 5th Century A. D., marks an advanced 
stage of development in the system of Iaw and procedure. Accor- 
ding'to Narada, (1) the claimant shall cause the plaint to be written, 
and (2) the defendant, immediately after having been acquainted 
with the tenor of the plaint, shall write down his answer 

Asahaya’s Naradabhasya, which is a commentary on Narada- 
Sinriti, says that during the time of Narada the parties had to file 
their pleadings .in writing*-^: But the words “the claimant shall 
cause the plainh to, be written” appearing in the Narada-Smriti 
hardly iiistifies the necessary conclusion that the plaintiff had to file 
a written plaint in Court, or, as Mr. Jayasvval says, “Plaints prepared 
by plaintiff at home were filed by him in Court”.^ That this con- 
clusion is hardly justified will appear from Rrihaspati-Sinriti which, 
according to all authorities, was written very near the time of 
Narada, and according to Joll^', was written in* the 6th or 7th 
century A. D.,^ that is, long after the Narada-Smriti was written. 
According to Brihaspati, the rule was as follows, “The plaintiff shall 
write down on the floor, till the whole matter has been definitely 
stated. When the plaint has been well-defined, a clear exposition 
given of what is claimed and what not, and the meaning of the 
plaint fully established, the Judge shall then cause the answer to be 
written by the defendant.® 

As to when the practice ot filing written pleadings came into 
vogue it is impossible to say. But if the system followed by the 
early Mahommedan conquerors who adopted the Hindu Code is any 
index, it appears that up to the 13th century A. D. and possibly 
beyond it, it was optional with the parties to state their respective 
cases verbally or in writing. 

1. Sacred Books of the East -edited by Max Muller, Vol. XXXIII, p. 24. 

2. Sacred Books of the East>-edited by Max Muller, Vol. XXXIII, p. 24 
(note.) 

3. K. P. Jayaswal's Manu A Yagnavalkya, Tagore Law Lectures, 1917, 
p. 123. 

4. K. P. JayaswaPs Manu & Yagnavalkya, Tagore Law Lectures, 1917» 
p. 64. 

5. Sacred Books of Vie East— adited by Max Muller, Vol. XXXIII* p. 292. 
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CHAPTER II. 

PLEADINGS DURING THE MAHOMMEDAN PERIOD. 

In Moslem India (by wjjiich expression is meant the territories 
governed by Moslem kings), prior to the establishment of the Slave 
Dynasty in 1206, there was no machinery worth the name for the 
administration of civil jastice in the \;onquered territories. The 
period 1206 to 1555 was one of settled government when adminis- 
tration of jastice was placed in the hands of regular judicial tri- 
bunals. The Moghul period (1555-1?65) ^narked the steady develop- 
ment in the administration of civil jastice. The^e were regular 
tribunals of different grades. As among the Hindu rulers, the 
sovereign constituted himself the superior Court* and the final ^arbiter 
of the destinies of litigants. There were two classes of Courts : (1) 
Courts of Canon Law, (2) Courts of Secular Law. The designations of 
the tribunals of the Courts of secular law were different under differ- 
ent monarchs. An important designation was that of ‘Munsif' to 
try civil suits, an outcome of the judicial reforms of Sher Shah. 
Rules of Procedure as laid down in the books of Fiqah and other text 
books were the guide but not necessarily binding on the Sovereign. 

The fundamental rules of pleading under the Mahommedan Code 
were as follows : The plaintiff can make his claim (dawa) either 
verbally or in writing. If the claim is made verbally, it is reduced 
to writing by a scribe or assistant of the Court. The ‘dawa’ must 
contain the names, descriptions of parties, the names and particulars 
regarding witnesses and must disclose a good cause of action. If the 
plaintiff makes out a prima facie case by the examination of hirn- 
eelf and his witnesses and if the claim has been made before a tri- 
bunal having jurisdiction (both pecuniary and territorial)^ 
then and then only the defendant, the ‘Khasm’ (opponent 
of the claimant), is called upon to answer. If the defendant does 
not appear after service of summons upon him, the Court enforces 
his attendance. If his attendance cannot be secured, the Court 
appoints a representative for w.atchlng the interest of the defendant 
daring trial. If both parties are present in Court the plaintiff is 
asked to state his Ccuse and if his claim is in writing he is required 


1. Fat. Alam, Vol. IV., p. 1 . 
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to verify it. The defendant may admit the claim or deny it. If he 
denies, the plaintiff may put him npon oath. If he refuses to take 
the oath, the plaintiff must proceed to regular trial. The defendant 
may admit the plaintiff's claim and plead new facts by way of 
avoidance. He is alsopermitted to take an objection in point of law, 
such as want of jurisdiction, limitation^ He can also raise pleas 
analogous to res judicata and estoppel. There were rules relating to 
the joinder of parties,’ representative suits, representation of minor 
or lunatic by a guardian, representation of a deceased person's estate 
and so on. There were rules enabling the parties to refer matters 
in dispute to arbitration. It should be noted that the policy of the 
Mahommedan Law was to administer speedy and substantial justice 
and as such there w§re no technical forms of pleadings with which 
the modern system is loaded. The Memorandum of claim, if any, 
was in the form of a narrative of the plaintiff's claim which could 
run into any length setting forth both facts and evidence. Where 
the pleadings were verbal, a Memorandum of the parties’ respective 
cases was taken down in the Minutes of the Court. The pleadings 
were supplemented by the examination of the parties in Court 
and it was the duty of the Court to determine the issues before the 
trial. 


CHArTER III 

PLEADINGS DURING THE BRITISH INDIAN PERIOD UP TO 1908. 

In the early days of the British settlement the Mahommedan 
practice was generally followed in the trial of suits in the Courts 
established by the East Indian Company. In course of time the 
Mahommedan system was invaded by Regulations, by legislative en- 
actments and by the English doctrines of law and procedure until it 
was replaced about the year 1781. But the system has left a legacy 
of legal terms such as Adjilat (court), Amanat (trust), Arzee (plaint), 
Batil (void), Dawa (claim), Hakim (judge), Hazir (present in court), 
Khas (one’s own), Malik (proprietor), Muddai (plaintiff, claimant), 
Muddad a Laihi (corrupt form ; Muddalah, defendant), Munsiff (judge 
of the lowest grade trying civil cases). Salami (earnest money), 
and its force of tradition even on the present day Muffasil pleads 
ings. 


2 
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The pleadings in civil suits or actions in the British Indian Courts 
from the earliest times down to about 1861 were influenced by 
the rival or parallel judicial institutions : (1) the courts established 

by the Crown and Parliament which administered the ICnglish 
Common and Statute Law and followed the English practice and 
procedure save as altered b% the Regulations and legislative enact- 
ments, and (2) the Courts usually denominated, Zilla, City and •Pro- 
vincial Courts, which were governed by Rules, Ordinances, Regula- 
tions and legislative enactments and w^iich had nothing to do with 
English law and procedure save as applied by the said Rules 
Ordinances, etc. I'he foundation of this dual system was due to the 
disinclination of the British settlors to« be governed or regulated 
by anything but their own laws and proccdure.and the unsuita- 
bility of applying the English law and procedure to anj great 
extent to natives who had become accustomed j:o tlie simplicity of 
Moghul Jurisprudence and liad their special habits, customs and 
prejudices. 

1. The Courts established by the Crown and Parliament : — 

The first authority to establish Courts of Judicature was given 
to the Governor and Council in 1683 by the Charter granted by 
Charles II. The Courts were directed to decide according to equity 
and good conscience, and according to the laws and customs of 
merchants. 

The Mayor’s Courts (which superseded tlio then existing Courts) 
at Madras, Fort William and Bombay in 1726^ were to try, hear and 
determine all civil suits, actions and pleas between parties who were 
not natives of the several towns. The laws applicable to the May- 
or’s Courts were all the Common law and Statute law at that time 
extant in England. By the Charter of 8th January, 1753, Mayor^s 
Courts wore re-established at Bombay and Calcutta and a Court of 
Record was established at Madras. It was enacted that suits be- 
tween natives were not to be entertained by the said C^ourts except 
by their consent. 

By the Charter of 26th March, 1774, a Supreme Court of Judi^ 
cature was established at Fort William and by an Amending Act 
of 1781 the jurisdiction of the Supreme Court at Fort William was 
defined as limited to Calcutta. 

The Mayor's Courts at Madras and Bombay were superseded by 


1. 13 Geo. Ill 
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the Recorder’s Courts in 1798. A Supreme Court of Judicature was 
established at Madras in 1801^ and at Bombay in 18211-* on the 
same lines as the Supreme Court at Fort William. The said Supre- 
me Courts at Madras and Bombay superseded the Recorder's Courts. 

All the three Supreme Courts had Civil, Criminal, Ecclesiastical, 
Equity and Admiralty Jurisdictions. The laws administered were 
the Common law and Statute law of England, Statute expressly 
extended to India, Civil law as it obtained in the Admiralty and 
Ecclesiastical Courts in England, Regulations and the Hindu and 
Mahommedan law. Actions in the Supreme Courts were commenced 
by a plaint or bill in writing containing the cause of action or 

o 

complaint and the defendant after service of summons or precept 
in the nature of summons (containing a short notice of the cause 
of action) upon him could appear and plead such matter in abate- 
ment, bar or other avoidance or otherwise as he might bo advised. 
The plaintiff's Reply to the Defence was called Replication. Al- 
though the rights of the Hindus and Mahomrnedans were to be 
determined according to Hindu and Mahommedan law, yet the 
forms of pleading in relation to those rights were to be according to 
English law.* On the Equity side of the Supreme Court, there 
were rules prescribing the form of bills of Equity, the defendant's 
right in answering replication, the mode of receiving suits, the 
mode of determining questions of legal right without referring to 
the Common Law side. The pleading on the Equity side followed 
the lines of elaborate chancery pleadings in England. The rule 
that “ all scandalous and impertinent matter may be expunged ” was 
aimed against irrelevant pleadings. The Supreme Court was to take 
judicial notice of the Regulations of the Bengal Government hut 
not of the practice and mode of procedure of the Miiffasil Courts.^ 

2. The Zilla, City and Provineial Courts 

After Hastings became Governor in 1771, the Committee appoint- 
ed by the Court of Directors strongly criticised the inefliciency of 
the Mahommedan Law Courts and characterised them as “instru- 
ments of oppression." 

T. 39th and 40th Geo. III. C. 79. 

2. 4th Geo. IV. C. 7J. 

3. Dictum of Anstruther O. J., in Lloyd v. Hurropriyah Debee (18th Nov. 
1799) Sm. R. II ; Morley’s Digest, Vol. I, p. 499. 

4. Woodub Ohunder Malliek y. Braddox (irnh Jrh. ISM), 1 Fulton; Morley's 
Digest, Vol. I, p. 500. 
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In accordance with the report of the Committee, the native 
Courts in Beng^al (the Fiscal Court, the Court of the Daroga Adawlut 
al alea and the Courts of the Cauzee and Mufti) were replaced by the 
establishment of a Civil Court for each district (Muffassil Dewany 
Adawlut) presided over by the Collector of each district and a Civil 
Appellate Court (Sadar Dewany Adawlut) at the seat of Government. 
In the district of Calcutta a*Civil Court was established on the .plan 
of the District Courts, presided over by a member of the Council. 

The rules relating to pleadings and trial of civil actions so far as 
these courts were concerned were contained in a series of Regula- 
tions. By the General Regulations made and ordained by the Pre- 
sident and Council in Bengal on the 21st August, ^1772, actions in 
these courts were to be commenced by petitions, ^caUed ‘petitions of 
complaint' (Arzee) lodged in a box placed at the door of thg Court 
(Kutchery). All petitions so lodged were on'eaph ‘court day to be 
read out in the presence of the Collector by the Arizbeggy of the 
Kutchery. A limited time was to bo allowed to the defendant to 
give answer which when received was to be filed and road. There- 
after parties were to be examined viva voce^ and if necessary, wit- 
nesses were to be examined. A sensible and effective safeynard 
against ^trivial and groundless complaints' was provided in the autho- 
rity given to the court to impose a fine or to infiict corporal punish* 
ment not exceeding 20 lashes ivith a rattan (clause 17). 

The Regulation passed by the Governor-General and Council on 
11th April, 1780, prescribed the procedure .of the Provincial Dewany 
Adawlat as follows ; First, to file and read the petition of the com- 
plainant ; secondly, to summon the defendant and require him to 
give security to answer the plaint, which if he does not give, the 
Superintendent may either confine him by peons or otherwise at his 
discretion ; to allot a limited time for the defendant to give answer 
which when received, shall also be filed and read (clause 6). The 
same Regulation provided that the plaint must be signed or sealed 
by the plaintiff or his authorised Vakeel and must contain a parti- 
cular statement of the case. The same rules were to be observed 
by the defendant in his answer and the rejoinders or replies which 
might follow (clause 7). A commission was to be charged on every 
plaint and was to be deposited at the time of filing of the plaint and 
every plaint must necessarily state the sum or value, and in disputes 
regarding land, the annual produce or jama of the subject of the suit 
(clauses 37, 38). Language of the pleadings \yaa to be Persian or 
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Bengali. No English petitions were to be delivered (clause 9). To 
curb and restrain ‘trivial and groundless complaints’, the same use 
was to be made of the rattan as before (clause 21). 

By the Bengal Regulation of July, 1781, an innovation was 
introduced by which the Court, after a person had preferred a 
complaint, was required to issue a Tilllub Chitty (summons) con- 
taining a short account of the nature or demand contained in the 
complaint. This is the oygin of the Concise Statement of the 
present day which has got to accompany summons^. 

In 1781, an Act of Parliament^ extended Parliamentary recog- 
nition of the Provincial Courts which existed independently of the 
Supreme Court at Fort William and at the same time empowered 
the Council to frame Regulations for the said Courts. 

Since 1781.' a Iftrge number of Regulations continued to he 
enacted for over half a century regulating the procedure of the 
Saddar and Provincial Adawlats. In 178(5, during the Governor- 
Generalship of Lord Cornwallis, a Civil Court under a Europeon 
Judge was established for each district. These new Courts were 
|>rovided with a bulky Code prepared by Mr. George Barlow. But 
it was much too loaded with formalities and technical rules of pro- 
cedure. It is not necessary to trace the further growth of the 
Adawlats in the different parts of British India, nor to attempt to 
specify the different Rules and Regulations applicable to the several 
Courts. It will be sufficient to note that the Adawlat system at 
Madras and Bombay wore based upon the Regulations passed by 
the respective Governments of those Presidencies in the year 1802 
and 1827 and that the plan introduced into Bengal was the founda- 
tion of these systems.’* Another important point to be remembered 
is that prior to 1793 the territorial possessions of the East India 
Company were without a systematic Code of British laws and 
Regulations. 

The rules of pleading contained in Regulations IV of 1793 and 
subsequent Regulations were as follows : — Pleadings are to be in 
writing ; no complaint or answer to a complaint is to be received 
hut from the plantiff or defendant, as the case may be, or from 
their respective Vakeels. Every complaint is to state precisely 

1. Of. O. V, r. 2, C. P. Code, 1908. 

2. 21 Geo. Ill, C. 70. 

3. Morley’s Justice British India, p. 41. 
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the matter of complaint, the ainoant or valne of the subject-matter, 
the name of the person complained against and the time when the 
cause of action arose ; and every plaint is to be signed, numbered, 
and dated in the order in which it is received by the Judge. Ins- 
titution fee is to be tendered, and security for the pleader’s fee, if 
a Vakeel be employed, is to furnished at the time of presenta- 
tion of plaint. When this is done, a summons containing a short 
account of the demand is issued requiring the defendant to accom- 
pany the officer deputed to serve the summons or to deliver to him 
good and sufficient security to appear in person or by Vakeel and 
answer to the complaint on a day appointed. If the defendant 
refuses or fails to give securit}’, the of the Court is to take 

his person into custody and bring him before thqlCourt which is 
empowered to commit him to close custody until he shall have 
given the required security. No security need be furnisher/ if the 
defendant admits the plantiff’s claim or refuses to make any answer. 
No persons are to be joiuetl as defendants unless they have a joint 
interest in the matters at issue iji the cause or are jointly answer- 
able for plantiff’s claim. The plantiff however may be allowed 
to rectify his plaint. It is the rluty of the Judge to reject in the 
first instance any complaint which may not be preferred in con- 
formity with the Regulations^. 

When the defendant delivers his answer to the complaint, the 
plaintiff is to replj^ to it on the next Coui^t day. The defendant is 
entitled to deliver his Rejoinder on the same day with the Reply 
or on the succeeding ('Ourt day. No further pleadings are ordi- 
narily admissible, l)ut, for sutficient cause, the Court may allow 
supplemental complaint and supplemental answer and also Reply 
and Rejoinder there to be filed. An interesting rule was that 
when a defendant refused or neglected to rejoin at the time appoint- 
ed, the Registrar of the Court was to enter a Rejoinder for hiin^. 
It may be noted that the provision of corporal punishment for ‘tri- 
vial and groundless complaints’ was omitted in Regulation IV of 
1793 and has not been revived since. 

The Regulation prescribing the procedure of the Provincial 
Courts were “by the constant process of repeal and amendments at 
last gave a very uncertain and obscure expression to the rules which 
they provided.” And although the declared intention of the British 

1. Harrington’s Analysis, p. 65 (note) 

2. Harrington’s Analysis, p. 69. 
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GovernmeQt was against any general application of English laws and 
procedure to the inhabitants of the country, in practice, many 
technicalities of English law and procedure were gradually iissimila- 
ted into the Regulations. 

The Civil Procedure Code of 1859 : — 

I 

lu 1858, the East India Company was abolished and the Crown 
assumed direct responsibility of the Government of India. This had 
its effect, so far as the administration of civil justice was concerned, 
in the establishment of a uniform system of Courts, in the application 
of a uniform civil law as far as practicable, ami in the formulation 
of rules prescribing equal lialjilit^ to jurisdiction. 

j 

In 18511, the policy of bringing about uniformity was manifested 
by the ^)assi ng of* the Civil Procedure Code (Act VIII of 18511) 
regulating the proc 0 ,d lire of (he (Vjurts of Civil .Judicature not estab- 
lished by Royal Charter. 

In 1861, an Act of Parliament' made it lawful for His Majesty, 
by Letters Patent, to estiablish High Courts in India. (Uausel5of 
the said Act provided that each of the High Courts when established 
shall have superintendence over all Courts which may be subject to 
its appellate jurisdiction and shall have power to make and issue 
general rules for regulating the practice and proceedings of such 
Courts. 

In 186;:?, the l8upromc (courts and the Courts of the Saddar i Jowany 
Adawlat were abolished ami in their stead, by Letters Patent, High 
Courts were established at Fort William, Madras, and Pombay, having 
Original Civil, Criminal, Admiralty and Vice- Admiralty, Testamen- 
tary and Intestate, and Matrimonial jurisdictions and also having 
appellate jurisdiction over Civil Courts in the Provinces. 

With the abolition of the Supreme Courts, their procedure in civil 
actions between party and party was abolished and the Letters 
Patent of the respective High Courts provided that except in matters 
testamentary and intestate, and in matters matrimonial, the pro- 
ceedings in other civil suits were to be regulated by Act VIII of 
1859, or by such further or other enactments of the Governor 
General in Council in relation to the Civil Procedure as were in 
force at the date of the several Charters.^ This was modified by 

1. 24 and 25 Viet. C. 104. 

2, The enactments in force were Act XVII of 1852 and part of Act VI of 
1854. 
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clause 37 of the Letters Patent of 1865 which prescribed that in 
making rules and orders for the purpose of regulating all proceed, 
ings in civil cases, the High Court is to be guided, as far as possible, 
by the provisions of the Code of Civil Procedure (Act VIII of 1859) 
and the provisions of any law which has been made amending or 
altering the same, by competent legislative authority for India. 

Since 1865 various other High Courts have been established in 
ditfereut places, at Allahabad in 1866, Patna in 1916, at Lahore 
1919, at Rangoon in 1922 and at Nagpur in 1936. Of these, only the 
Rangoon High Court has got the Original Side. Various provincial 
Courts have also been established# by various Acts of the Indian 
Legislature. . * • 

The Civil Procedure Code of 1859 brought about uniformity in 
the rules of pleadings and procedure. It specified the rules /elating 
to the form and contents of pleadings and as to what pleadings are 
to be delivered. It provided that all suits were to be cominonced by 
a plaint (sec. 25). Every plaint must be distinctly written in the 
language in ordinary use in proceedings before the Court and must 
contain particulars with regard to the name, description and place 
of abode of the parties, the relief sought for, the subject matter of 
the claim, the cause of action and where it accrued, and the grounds 
upon which exemption from the law of limitation is claimed (Sec. 
26). Every suit must include the whole claim (Sec. 7), and every 
plaint must be properly subscribed and verified (Secs. 27, 28). In 
case of violation of any of the above rules, the plaint is to be re- 
jected subject to the right of the Court to allow amendment (Secs. 29 
32). Before the defendant is called upon to state his defence, the 
plaint is also to be rejected if, upon the face cf, it, or after question- 
ing the plaintiff, it appear to the Court that the subject-matter of the 
suit does not constitute a cause of action or that the right of action 
is barred by lapse of titne^ (Sec. 32). The defendant’s answer to the 
plaint is his Written Statement. The word “Written Statement” how- 
ever applied as much to the Written Statement of the plaintiff (plaint) 
as to the Written Statement of the defendant (cf. Secs. 120, 122, 123, 
and 124). The Code did not anticipate the modern rule, namely, 
“pleadings should state facts —not evidence.” In a case decided on 
the original side of the Calcutta High Court in the year 1862, it 
was held as follows : “The Written Statements are intended to be 

1/ Sai^Ufi KesrajC^ (1878) 1. L. R. 2 Bom. 162 ; Ohetti Oaundan 

' Sundram (18^) 2 Mad. H. C. R. 5L 
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detailed statement of the facts or evidence in support of the case of 
each party, not in the nature of pleadings, but an interchange of 
statements to ascertain what facts are admitted, and what are in 
dispute'**. So far as the defendant is concerned, his Written State- 
ment is not a pleading in confession and avoidance by which he is 
bound by the confession, and so compelled to prove the avoidance.* 
It is like an answer in Chancery aud as such the whole admission 
must be taken together. A set-off, legal and equitable, can be plead- 
ed by the defendant in his* Written Statement so long as the sum 
claimed does not exceed the amount cognizable by the Court.® 
Written Statements shall be as brief as the nature of the case will 
admit and shall not be argumentative or by way of answer one to 
the other and shall be subscribed and verified (Sec. 123). A Written 
Statement which is ‘argumentative or unnecessarily prolix may be 
rejeeteS by the Court, This was supplemented by the Court occasion- 
ally imposing fineS'on Vakeels for filing lengthy Written Statements.^ 
An important change effected was with regard to subsequent plead- 
ings, that is, pleadings subsequent to the defendant's Written State- 
ment. In the Supreme Courts there were Replication and Answer to 
the Replication, and, under the Regulations, the plaintiff could as of 
right file a Reply and the defendant a Rejoinder. The Code provided 
that no pleading subsequent to the defendant’s Written Statement 
could be filed as of right, but the Court was empowered to call for an 
additional Written Statement on plain paper from any of the parties 
(Sec. 122). The additional Written Statement which the plaintiff might 
be required to file must npt be by way of Rejoinder to the Written 
Statement of the defendant®. It was intended that the plaint should 
not only state fully the plaintiff's case, but that it should answer the 
defendant’s case by anticipation®. Greater latitude was to be shown 
in the case of defendant’s Written Statement than in the case of 
Plaint. In rejecting a prolix and argumentative Plaint. Seton-Karr 
and Macpherson J.J., observed that mere argument was inadmissible 

1 . 

2 . 

3. 

4. 

5 . 

6 . 


Hurchurn Dait v. Tlaxaree Mull, (1862) 1 Jur. 62 (O. S. Cal. High 
Court). 

Per Peacock C. J., in Sultan AH v. Chand Bibi, (1868) 9 Suth. W. R. 
130. 

Sec. 121 C.P.0. 1859 ; Clark v. Ruihnavaloo Cheiti, (1865) 2 Mad. H. C. B. 
296. 

Boolee Singh v, Hurobuna Narain Singh, (1867) 7 Suth. W. R. 212. 

Jaduh Ram Deb v. Ram Lochun 
Hurchurn Dutt v. Haxaree Mull, 

3 


Muduck, (1866) 
supra 



2 4 hbb 1949 
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even in the Written Statement in which greater latitude was allowed 
than in a Plaint*. 

The Code of 1859 was amended from time to time** but it was 
not until 1882 that any special rules relating to pleadings were 
formulated. 

The Civil Procedure Code qf 1882 : 

The Civil Procedure Code, Act XIV of 1882, introduced some 
definite changes in the rules of pleadings. Such changes related to 

(i) the language in which pleadings were to be written (Sec. 49), 

(ii) the particulars to be contained in the plaint (Sec. 50), (iii) 
joinder of parties (Sec. 82), (iv) joinder of causes of action 
(Secs. 44 & 45), (v) grounds for rejection of plaint (Se^cs. 58 and 54), 
(vi) frame of Written Statements (Secs. 114 and lJ-C)j (vii) additional 
pleadings (Sec. 112). One important change was made by/5ec. 58 
whereby the Court was given the discretion at, w any time before, 
the settlement of issues, to reject a Plaint if it did not disclose a cause 
of action. In considering whether a Plaint should be rejected the 
Court should not interrogate the i)laintiff but should confine itself to 
the Plaint*. Another important change was that an additional 
Written Statement by way of answer to the Written Statement of the 
defendant could be filed by the plaintiff, if required by the Court, or 
with the permission of the Court (Sec. 112). Some model forms of 
pleadings were for the first time set forth in the Fourth Schedule 
annexed to the Code. The C. P. Code, 1882, held the field for quar- 
ter of a century. In 1907 the Government of India appointed a 
Select Committee to consider the amendment of the Civil Procedure 
Code. This Committee submitted its Report in February, 1908, and 
the Civil Procedure Code, Act V of 1908, was passed by the Legisla- 
ture and received the Governor-General's assent on 21st March, 1908, 
and came into force on the 1st day of January, 1909. 


1. BhJmi Sahoye Sinyh v. Beer Kishore Singh, (1867) 8 Suth. W. R. 296. 

2. Act. IV of 1800 ; Act XLIII of 1860 ; Act XXllI of 1861 ; Act IX of 186L 

3. Qirdharlal v, Jayamiath, (1886) I. L. R. 10 Bom. 182. 
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CHAPTER IV. 

SYSTEM OF PLEADING IN ENGLAND. 

From the earliest times the method of arriving at an issue by 
alternate allegations has been practised ih England. In the days 
when pleadings were oral and not written, it was the duty of the 
judges to ‘ moderate ’ the orai allegations made by each party in 
turn in such a way as at length to arrive at a point where some 
specific matter was affirmed on one side and denied on the other. 
In those days the judges allowed only one issue to be raised in 
respect of eaich cause of action and if the defendant had two or 
more defences to ihe*same claim, he was compelled to elect between 
them. 'Even when oral pleadings were discontinued about the reign 
of Edward IV and the pleader delivered his pleading already writ- 
ten, there was no change in the form of allegation to be made, and 
the parties were rnado to come to an issue they had previously been 
made to do. 

Before 1875, what is now a Statement of Claim was called a 
Declaration ; a Defence, a Plea or Pleas ; and a Reply, a Replication. 
The pleadings subseq^uent to a Reply, such as Rejoinder, Sur-rejoin- 
der. Rebutter, Sur-robutter are unchanged, except that now they 
cannot bo delivered without leave and are seldom ordered. 

Until the passing of the Common Law Procedure Act of 1852, 
the rules of pleading and tl^e principles upon which pleadings were 
framed remained substantially the same and one essential feature 
of the prevailing system was that the merits of the case were sub- 
ordinated to technicalities of form. The Common Law Procedure 
Acts 1852-1860 aimed at minimising the rigour of the technicalities 
of form and to correct the other defects in the old system. 

In 1873, the Supreme Court of Judicature Act introduced in the 
High Court of Justice a comprehensive system of pleading which 
is still in force. This Act and the subsecpient Amending Acts are 
now merged in the Supreme Court of Judicature (Consolidation) 
Act, 1925. The rules framed under those Acts are known as the 
“ Rules of the Supreme Court, 1883 These Rules have the force 
and effect of a Statute. They have been amended from time to time. 

The pleadings of the Courts other than the High Court of Jus- 
tice are regulated by the rules of procedure of each Court. Thus 
there are special forms and rules of -pleading for the Ecclesiastical 
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Courts^ the County Courts^, the Mayor's Court® and every inferior 
Court of Record. Even as regards the High Court there are special 
rules of pleading as regards Divorce and Matrimonial causes, pro- 
ceedings on the Revenue side and Crown side of the King’s Bench 
Division. 

It is not necessary to consider in this chapter the rules as regards 
the system of pleading in any Court other than the High Court of 
Justice. And further as regards the Rules of the Supreme Court, 
1883, relating to pleading, it is not necdssary to consider the rules 
relating to matters assigned to the Chancery Division or the Probate, 
Divorce and Admiralty Divisions. 

The Supeme Court of Judicature (Consolidation) Act, 1925, and 
the Rules of the Supreme Court, 1883, applicable to the King’s 
Bench Division of the High Court of Justice, are considered here- 
under : 

Pleadings : definition of — Sec. 225, Judicature Act, 1925, defines 
pleading thus : 

** Pleading includes any petition or summons, and also includes 
the statements in writing of the claim or demand of any plaintiff, 
and of the defence any defendant thereto, and of the reply of the 
plaintiff to any counter-claim of a defendant". 

An originating summons^ is a pleading. So is a specially indorsed 
writ for some purposes®. So are particulars for some purposes.® 


1. In the Ecclesiastical Courts, civil suits are commenced by a citation or 
monition which arc followed by pleadings or pleas. After the defendant's 
answer, the plaintiff brings a reioinder or counter allegation : Hals., 2nd 
Edn., VoI.Xr, p. 612. 

2. See County Court Rules, 1936, and County Court Acts, 1888 to 1934. The 
pleadings consist of a plaint containing particulais of claim and the de- 
fendant's defence or counter-claim. The rules as to the form of such parti- 
culars, set-off and counter-claim are the same as those of the High Court : 
Hals. 2nd Edn., Vol. XXV, p. 235. 

3. The pleadings in an original Mayor’s Court Action ** tried in the Mayor’s 
and City of I^ondon Court are governed by the Rules of the Supreme 
Court as adopted by the Mayor's and City of I.^ndon Court Rules, 1921 : 
Hals., 2nd Edn., Vol. XXV, p. 235, 236 (n). 

4 . Originating summons means ''every summons other than a summons in 
a pending cause or matter”; O. LXXI, r. lA., R. S. C. 

5. Anldhy v. Pneiormn, (1838) 20 Q, B. D. 764. 

6. United Telephone Co. v. Smith, (1889) 61 L. T. 617 ; Arnold cO Butler v. 

Bottomley <fb otfeers, (1908) 2 K. B. 151. 
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Object of pleadlngB: — The aUernate pleadings (statement of 
claim, defence, reply, rejoinder, etc.) of the English system are so 
condacted as to bring the parties to an issae and “ the meaning of 
the rales of Order XIX (Rales of the Supreme Court) was to prevent 
the issues being enlarged, which would prevent either party from 
knowing when the cause came on for trial what the real point to be 
disQussed and decided was. In fact, the whole meaning of the 
system is to narrow the parties to definite issues and thereby to 
diminish expense and dekty, especially as regards the amount of 
testimony required on either side 

What pleadings are to be delivered : — Omitting from considera- 
tion the pleadings in the nature"* of petition or Summons^, Special 
indorsements 0 % writs®, Points of claim and Points of defence in 
Commercial cases^,' the other pleadings that may be delivered in 
the H'igh Court of Justice, unless they are dispensed with, and the 
rules by which they are regulated, are as follows : — 

1. Statement of claim ^ — in which the plaintiff states the 
material facts upon which he relies in a summary form and claims 
the reliefs he seeks either simply or in the alternative. 

2. Defence ^ — in which the defendant is permitted to take any 
of the following courses : 

(i) ho may deny or refuse to admit the opponent's allegations. 

This is called 'traversing'; 


1. Per Jessel M. R., in Thorp v. Holdsworth, (1873) 3 Cli. D. C37, 639. 

2. Sec. 225 Jud. Act, 1925, which says that pleading includes petition or 
summons. 

3 A writ can be specially indorsed in all actions in the King's Bench Division 
except actions for libel, slander, malicious prosecution, false imprisonment, 
seduction, or breach of promise of marriage, and actions in which fraud 
is alleged by the plaintiff. (O. Ill, r. 6, R. B. C. as amended in 1938 
and 1937). 

4. Cf. Odgers on Pleadings, 11th Edn., p. 70 and App. K., No. 4 D., R. S. O. 

5. Under O. XX, r. 1, R. S. C. as amended by R. S. C. (No. 1), 1933, a state- 
ment of claim must as a rule be delivered in all actions commenced on 
or after Ist July, 1933, unless a Court or a Judge otherwise directs. In 
Admiralty actions in rem the plaintiff shall within twelve days from the 
appearance of the defendant, deliver his statement of claim (O. XX, r. 3, 
R. S. 0.). For consequences of default of plaintiff in delivering statement 
of claim, see O. XXVII, r. 1, R. S. C. 

6. O. XXI, R. S. C. For consequences of default of defendant in delivering 
Defence, see O. XXVIl, rr. 2—11. 
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(ii) he may confess or admit them and plead new facts to 
destroy the effect of the allegations admitted. This is 
called ‘confessing and avoiding' or ‘special pleading' ; 

(iii) he may admit the plantiff's case and take an objection 
in point of law, formerly called ‘demurer’ ; 

(iv) he may counter-cjaiin. 

2a. Defence containing matters arising since writ : Any 
ground of defence which arises after aption brought, but before 
the defendant has delivered his Defence, and before the time limi- 
ted for his doing so has expired, may be raised by the defendant in 
his Defence, either alone or together \vith other grounds of defence.^ 

2b. Further defence : Where any ground of defence arises after 
the defendant has delivered his Defence, or after the time limited 
for his doing so has expired, the defendant may within height 
days after such ground of defence has arisen, or at“ any subsequent 
time by leave of the Court or Judge deliver a Further Defence sett- 
ing forth the same^. 

2c. Confession of such Defence \ Whenever any defendant 
in his Defence, or in any Further Defence alleges any ground of 
defence which has arisen after the commencement of the action, 
the plaintiff may deliver a confession of such defence with such 
variations as circumstances may require^. 

2d. Defence hij a IViird Party : Where in the plaintiff’s suit 
the defendant claims a remedy against a third party by way of 
-contribution or indemnity or a relief relative to or connected with 
the subject matter of the plaintiff’s action which is substantially 
the same as some relief claimed by the plaintiff or where any 
question between himself and a third party is substantially the 
«ame as some question arising between himself and the plaintiff', 
the defendant can bring in a third party by serving upon him a 
third party notice under 0. XVIA, r. 1, R. S. C. The third party 
cn being served with a ‘third party notice’ becomes a party to the 
action and is entitled to defend and even counter-claim against 
the defendant. He may in his turn bring in a fourth party and 
the fourth may bring in a fifth and so on. 


1. O. XXIV, r. 1, R. S. C. 

2. O. XXIV, r. 2, R. S. C. 

3. O. XXIV, r. 3, R. S. C. 
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3* Reply ly the plaintiff : The plaintiff may deliver a Reply by 
merely joining issue upon the Defence (though not on the counter- 
claim, if any). But he need not do so, because if no Reply is de- 
livered all material statements of fact in the pleading last deli- 
vered shall be deemed to have been denied and putinissue.^ But 
if the plaintiff has any new facts to plead he ought to state them in 
his Reply.2 “The Reply is the proper place for meeting the Defence 
by confession and avoidance”.^ The plaintiff cannot however in 
his Reply allege any fact inconsistent with his previous pleading.* 

If the defendant has pleaded a Counter-claim, the plaintiff in 
his Reply must plead to it as though it were a Statement of Claim. 
He cannot merely join issue on a Counter-claim. He must deal 
specially with each allegation of fact of which he does not admit 
the truth except damages.® If the plaintiff does not deliver a Reply 
to a Cbunter-claim, .the statements of facts contained in such 
Counter-claim shall be deemed to bo admitted.® 

The plaintiff may in his Reply sot up a Counter-claim as a 
shield against the defendant’s Counter-claim.^ He may cause a third 
party notice* to be issued against a person (not a party to the action) 
from whom he claims contribution or indemnity. “If after a Defence 
has been delivered, any ground of defence arises to any st?t-off or 
counter-claim alleged therein by the defendant, it may be raised by 
the plaintiff in his Reply, either alone or together with any other 
ground of reply”.® 

3A. Farther Reply hy the plaintiff: “Where any ground of 
defence to any Set-off or co^inter-claim arises after Reply, or after the 
time limited for delivering a Reply has expired, the plaintiff may 
within eight days after such ground of defence has arisen or at a 
subsequent time by leave of the Court or a Judge, deliver a Further 
Reply setting forth the same”.*® 


1. O. XXVII, r. 13, R.S.C. 

2. O. XIX, r. 15, R. S. C. 

3. Per James L. J., in Uall v Kvc, (1876) 4 Ch. D. 341 at 345. 

1. O. XIX, r. 16, R. S. C. 

5. O. XIX, IT. 15-17, R. S. C. 

6. O. XXVII, r. 13, R. S. G. 

7. Provided it arose at the same time and out of the same transaction as the 
Counter-claim : Toke v. Andrews, (1882) 8 Q. B. 1). 428. 

8. O. XVIA, R S. C. 

9. O.XXIV, r. I, R. S.G. 

10. O.XXIV, r. 2, R.S.C. 
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3B. Reply by a third party : A third party who is made a party 
to the suit can deliver a Reply in the following cases : 

(a) Where the defendant by his Defence sets up any Counter- 

claim which raises questions between himself and the 
plaintiff along with the third person.^ 

(b) When the defendant claims any contribution or indemnity 
against the third party In his Reply the third pjarty 
may even counter-claim against the defendant.^ He may 
also bring in a fourth party who in his turn may bring a 
lifth.^ 

4. Pleadings stihsequent to the Reply : The pleadings subse- 
quent to the Reply are Rejoinder, Sur-rejoinder, Rebutter and 
Sur-rebutter. The last three are seldom ordered." No pleading 
subsequent to the plaintiff’s reply can be delivered without leave. 

Close of pleadings^ : Where a pleading subsequent to Reply is 
not ordered, then, at the expiration of seven days from the delivery 
of the Defence or Reply (if any) ; or, where a pleading subsequent to 
Reply, is ordered, and the party who has been ordered or given leave 
to deliver the same fails to do so within the period limited for that 
purpose, then, at the expiration of the period so limited, the plead- 
ings shall be deemed to be closed and material statements of fact in 
the pleading last delivered shall be deemed to have been denied 
and put in issue : Provided that this rule shall not apply to 
a Reply to a Counter-claim and that unless the plaintiff delivers a 
Reply to a Counter-claim, the statements of fact contained in such 
Counter-claim shall at the expiration of fourteen days from the 
delivery thereof or of such time (if any) as may by order be allow- 
-ed for delivery of a Reply thereto be deemed to be admitted, but 
the Court or Judge may at any subsequent time give leave to the 
plaintiff to deliver a Reply, 

When pleadings dispensed with : The English rules do not in- 
«ist that actions should be tried upon pleadings in all cases. In 
eertain cases actions may be disposed of without pleadings. The 
following illustrations may be noted : 

(a) When the parties to any cause or matter concur in stating 


1. O. XXI, rr. 11-14, R. S. C. 

2. O. XVIA, r. 7, R. S. C. 

3. Barclays Bank v. Tom, (1923) 1 K. B. 221. 

4. XVIA, r. 7, R.S.C. 

5. O. XXVII, r. 13, R. S. C. 
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: 'the questioti' df ■ la^ arising therein in the form of a 
special case for the opinion of the Court, or when a 
special case is stated by order of the Courts 

(b) When the parties to a cause or matter are agreed as to the 

questions of fact to be decided between them, they may, 
after writ issued and before judgment, by consent and 
order of the Court or a Judge, proceed to the trial of any 
such questions of fact by stating those questions in the 
form of an issue' without formal pleadings^. 

(c) When particular issues, of fact may be directed to be tried 

separately from the action^. 

(d) When leave is given to defend, the Court may direct that 

the affidavit filed by the defendant shall serve in lieu 
of a deience^. 

(e^ Where the writ is specially indorsed and the defendant has 
filed his affidavit stating his defence.^ 

(f) If a cause is fit for the Commercial List, Counsel frequently 
state the case of their respective clients orally and then 
Points of Claim and Points of Defence which resemble 
pleadings are usually ordered®. 

Improvements in the system of pleading introduced by the 
Judicature Acts and the Rules of the Supreme Court: The im- 
provements introduced are considered under the following heads : 

(a) Forms of action : Formerly great stress was laid on the 
Forms of action, whether the action was in trespass, in 
detinue or irr trover. “If the plaintiff sued in trespass 
and trespass did not lie, he was non-suited although 
trover would lie/^ Now,“B"orms of action” are abolished 
and if upon the facts pleaded ‘the plaintiff would have 
been entitled to recover in any form of action, he will 
now recover in the action which he has brought,^ 

~ O. XXXIV, r. 1, R. S. O. ^ ~ 

2. O. XXXIV, r. 9, B. S. C. 

3. O. XXXIII, r. 1, R. S. O. 

4. O. XIV, r.8, R. S.C. 

5. In such a case the Master may order that any further pleading is un- 

necessary : Odgers on Pleading, 11th Edn., p. 70. 

6. Odgers on Pleading, 11th Edn., p. 70 ; Annual Practice, 1938, pp. 336 (n), 

446 (n). 

7. Odgers on Pleading, 11th Edn., p. 186 ; at . Kelly v. Metropolitan Bail 

Go , (1895) 1 Q, B. 914 (where the question, was whether the' plaintiff 

could sue in contract or in tort). 

m 

4 
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(b) Technicalities of form and irregularity : Formerly the 
merits of the case were snbordinated to technicalities of 
form. Now, “no technical objection shall be raised to 
any pleading on the ground of any alleged want of 
form,”* And non*c6mpliance with the R.S.C., or with 
any rale of practice shall not render any proceedings 
void, unless the Court or Judge so directs ; and no appli- 
cation to set aside any proceedings for irregularity 
shall be allowed unless made within reasonable time, 
nor if the party applying has taken any fresh step 
after knowledge of the irregularity. ^ 

(c) Pleas in ahatement : Formerly misjoinder of party was 
ground of non-suit, while non-joinder of‘»a party was the 
subject of a plea in abatement®. No\V no cause or matter 
shall be defeated by reason of theL misjoinder ‘6r non- 
joinder of parties and the Court may in every cause or 
matter deal with the matter in controversy so far as re- 
gards the rights and interests of the parties actually 
before it*^. No plea or defence shall now be pleaded in 
abatement. The defendant may, if he is so advised, 
shall take out a summons to have the missing plaintifT 
or defendant added as a party®. 

(d) Demurrer : Formerly, an objection in point of law im- 
plied that the pleading objectjed to was sutHcient on the 
face of it ; hence a party could not both demur (take 
an objection in point of few) and plead. If he 
demurred he would not file any pleading but would 
await the judgment of the Court whether any case 
was made out for him to answer®. Now no demurrer 
shall be allowed,^ and any party may raise by his 
pleading any point of law, and any point so raised 
shall be disposed of by the Judge, and if in the opinion 

1. O. XIX, r.2C, R. S.C. 

2. O. LXX, rr. 1 & 2, R. S. C. 

3. A plea in abatement was a pica for abating or quashing the statement of 

claim on the ground that it was improperly framed. Pleas in abatement 
were abolished in 1873. 

4.. O. XVI, r. 11, R. S. C. 

5. O. XVI, r. 11, R. S. C. 

6. >See Odgers on Pleading, 11th Edn., p. 133. 

.7. :0-XXV, r. 1, K. S. C. 
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of the Court or a Judge the decision of such point of 
law substantially disposes of the whole action or of 
any distinct cause of action, ground of defence, set-off, 
counter-claim, or reply therein, the Court or Judge 
may thereupon dismiss the action or make such other 
order therein as may be just^. 

, (e) Traverse : Formerly, a party could not traverse an allega- 
tion to which he pleaded by way of confession and 
avoidance. Now an allegation may be traversed in 
point of fact and at the same time any collateral matter 
may be pleaded to destroy its effect 
(f) Pleading of facts : “The old rules were designed to choose 
the oause of action and then plead the relevant facts. 
The mddern system is to plead the facts and state the 
* legal conclusion it is sought to draw from them"®. 

Although under the old rules each party was required to state 
precisely the points which he intended to raise, in practice he did 
not state the facts which he meant to prove but only the legal con- 
clusion which it is sought to draw from them^. The following 
is an instance of a common form of declaration : “ The plaintiff 

sues the defendant for £ *...for money received by the defen- 

dant to the use of the plaintiff Now, the plaintiff must state the 
facts which make such receipt by the defendant a receipt to the use 
of the plaintiff. 

Subsequent pleadings : Formerly the defendant might deliver 
a Rejoinder to the plaintiff^s Reply and the plaintiff in answer to 
the Rejoinder might deliver a Sur-rejoinder ; and the pleadings 
might be farther continued by a Rebutter or Sur-rebutter. But 
now, as indicated above, the pleadings seldom go beyond Reply. 

The above is a bare outline of the current P]nglish system of 
pleading. The pleadings are regulated by elaborate rules which 
provide for matters that should or should not be pleaded, the conse- 
quences of unnecessary, scandalous, embarrassing or prolix pleading, 
the joinder of parties and causes of action, the consequences of non- 
joinder and misjoinder of parties and causes of action, amendment 

1. O. XXV, rr. 2 & 3. R. S. C. 

2. Odgers on Pleadings, 11th Edn., p. 135. 

3 . Hals. 2nd Edn., Vol- 25, p. 235. 

4. “The common law pleadings, where these conclusions came in, were 
more like algebraical symbols than allegations of fact ** : Odgers on 
Pleading, llth Edn , p. 79. 
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of pleadings, discovery, etc. The said rules haVe heCn framed to 
avoid multiplicity of suits and to bring the parties to an issue, to 
prevent the issues being enlarged and thereby “to diminish expense 
and delay especially as regard jthe amount of testimony required on 
either side,** The rules relating to joinder of parties including the 
rules relating to Set-ofT, Counter-claini and. Third-party procedure all 
specially aim at avoiding* ihultiplicity of suits. The forms of 
pleading in Appendices C, D, and E. (Part II, Div. I) R. S. C. are 
given as specimens of the character -and standard of pleading 
required. 

Before 1873 great stress was laid on technicalities of form, and 
in the words of a Lord Chief Jnstico“ truth and justice were sacri- 
ficed to the science of artificial statement.’* Now no technical 
objection shall be raised to any pleading on* the ground of any 
alleged want of forin^ and “the Court is not to dictate to part libs how 
they should frame their case”^. Even so, pleadihgs in England are 
strictly construed and Courts of Appeal discourage decisions given 
upon grounds not raised on the pleadings. In case of insufficient 
pleading amendments are ordered and the party who has to submit 
a corrected pleading is put to delay and expense. “ Pleadings there- 
fore still test the competent lawyers.” 

The rigidity of the old rules of pleading at common law had at 
least one advantage. It accustomed the lawyers to be precise. The 
tradition of preciseness in pleading was handed down to the future 
generations so that even after the introduction of the new rules 
which aim at subordinating the technicalities of form to the merits 
of the case, it can be said generall^^ that the pleadings in England 
continue to be precise, concise and otherwise to conform to the rules. 
Apart from tradition, the Forms of pleading appended to the Rules 
of the Supreme Court, and those set forth in Bullen & Leake’s Pre- 
cedents of Pleading serve to educate the lawyers in the art of correct 
pleading, as the Pleading and Practice by Odgers, which has gone 
through twelve editions, serves to educate them in the principles of 
pleading. The newly published Encyclopaedia of Court Forms and 
Precedents edited by Lord Atkin is a welcome addition to the remar- 
kable series of text books on the Principles and Precedents of 
pleadings. 


L O. XIX, r. 26, R. S. C. 

2. Per Bowen L. J., in Knoivles v. RobertSt (1888) 33 Ch.D. 263. 
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CHAPTER V. 

SYSTEM OF PLEADING IN BRITISH INDIA AND BURMA. 

The Civil Procedure Code of 1908 marked the beginning of 
a new era and a stage of definite advance in the system of pleading 
in British India which at the time and until lately included Bur- 
ma'. It reduced the system of pleading to definite rules many 
of which it borrowed from the Rules of the Supreme Court of 
Judicature, 1883, as amended up to the year 1908. Thus many of 
the Rules of the Supreme Court as they stood before 1908 relating 
to joinder of parties, misjoinder and non-joinder of parties, joinder 
of causes of acjion, pleadings generally including matters to be 
pleaded and mode of pleading, amendment of pleadings, striking 
out or amending any matter in any pleading which may bo un- 
necessary or scandalous or which may tend to prejudice or em- 
barrass or delay the fair trial of the suit, discovery and inspection, 
admissions and so on were assimilated in Orders I, IT, VI, VII, 
VIII, XI and XII of the C. P. Code. 

Although the Code retained some antiquated fragments of the 
old system as suited to Indian conditions, it preserved^ the powers 
of the High Courts (including the Chief Courts of Oudh and Sind), 
to make rules and by such rules to annul, alter or add to all 
or any of the rules in the 1st Schedule of the Code®, or to provide 
for new matters not included in the Code*, for the purpose of re- 
gulating their own procedure and the procedure of the Civil Courts 
subject to their jurisdiction. The only reservation is that such 
rules framed for the Courts subordinate to the High Courts should 
not be inconsistent with the body of the Code®, and where the 

1. C. P. Code, 1908, still applies to Burma. Cf. Sec. 148 Govt, of India 

Act, 1935. 

2. Secs. 122-131, C. P. Code, 1908. Similar powers were contained in Sec. 

652 C. P. Code, 1882. Cf. I.etters Patent of the High Courts : Cl. 37 
Calcutta, Madras and Bombay ; Cl. 28 Allahabad ; Cl. 29 Patna ; Cl. 
27 Lahore ; Cl. 35 Rangoon ; Cl. 27 Nagpur. 

3. Sec. 122 C. P. Code, 1903. 

4. Sec. 128 (Ibid). 

5. Sec. 128 (Ibid) ; cf. the language used in the Letters Patent, Calcutta, 

Madras, Bombay and Rangoon, ‘‘Provided always, that the said High 
Courts shall be guided in making such rules and orders as far as 
possible by the provisions of the.O. P. Code*', and in the Letters Patent^ 



30 System of Pleading in British India Burma [. Pt. 1. 

rules relate to the original side of the High Courts they should 
not be inconsistent with their respective Letters Patent'. 

Amongst others, the Code made no provision for counter-claim, 
third-party procedure, summary procedure and originating sum- 
mons,^ the Select Committee to whom the draft Code was referred 
having suggested that these forms of proceeding might usefully be 
adopted in some areas but that it was a matter which should be ,left 
to each High Court to decide. Accordingly rules have been framed 
by the High Courts of Calcutta, Bombay, Madras and Rangoon in 
respect of their respective original sides on one or more of these pro- 
ceedings. Rules relating to originating summons^ have been framed 
by all the said High Courts, those relating to third party procedure'' 
by all except the Calcutta High Court, those relating to counter- 
claim® by the Bombay and Madras High Courts ftnd those relating 
to summary procedure,® by the Calcutta High. Court in alF cases 
covered by clause (f) of Sec. 128 C. P. Code, by \h.G Madras High 
Court in some cases covered by the said clause. In addition to the 
above rules the said High Courts have also made some other rules 
relating to pleadings applicable to their respective original sides. 
The said rules are with reference to the language of pleading s ,^ t he 
Allahabad, Patna, Lahore and Nagpur, *‘make rules and orders for the 
purpose of adopting, as far as possible, the provisions of the C. P. Code*'. 

1. Sec. 129 G. P. Code. There is a difference of opinion as to the interpreta- 

tion of this section. One view is that the rules should not be inconsistent 
with the Letters Patent only but may be inconsistent with the body of 
the Code. See Mulla’s C.P. Code, lOth Edn., p. 400 ; Umesh Ghandra v. 
Kunjilal, (1929) I. L. R. 57 Cal. 676. The other view is that such rules 
should not be inconsistent either with the body of the C. P. Code or with 
the Letters Patent ; Pahunchi Lai v. Bhup Singh, A. I. R. 1930 All. 558. 

2. Sec. 128, C. P. Code. 1908. 

3. Cal. High Court, O. S. rules, Chap. XIII; Bom. High Court O. S. rules 

230-25], Part II, Chap XIII ; Mad. High Court O. S. rules 1 to 35 of 
Order XLV ; Rang. High Court O. S. rules 171 to 196, Chap I.. 

4. Bom. High Court O. S. rules 142 to 146, Chap, VII ; Mad. High Court 

O. S. rules 1 to 9 of Order V-a ; Rang. High Court rules 164 to 168, 
Part II, Chap I. 

5. Bom. High Court O. S. rules 130-139 of Chap. VII; Mad. High Court 

O. S. rules 3 to 9 of Order V. 

6. Cal. High Court O. S. rules. Chap. XIII A ; Mad. High Court O. S. 

rules 1 to 10, Order VII. 

7. The pleadings shall be in the English language written, type written or 

printed: Cal. High Court O. 8. rule 1, Chap VII; Bom. High Court 
O. S. rule 93, Chap VI ; Mad. High Court O. S. rule 8, Order II ; Rang. 
High Court O. S. rule 10, Part II. Chap. I. 
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pleading of the groands npon which leave to sae is asked for,^ the 
description of representative parties in suits under 0. 1, r. 8 of the 
C. P. Code,^ particulars in special cases^ and subsequent pleadings. 

Rules of pleading tor the District Courts : It will appear 
from the above that as for the district or muffasil Courts, 
the rules of pleading are those CQUtained in the C. P. Code, 
no special rules relating to pleading having been made by any of 
the High Courts or hy the Chief Court of Oudh for any of the 
Courts subject to their respective appellate jurisdiction except with 
regard to documents to be filed along with the pleadings and certain 

other minor matters which it is not necessary to specify. 

» 

Rules of pleading for the Original Sides of the High Courts : 

The rules relating tp pleadings are those under the Civil Procedure 
Code ^nd their own special rules applicable to their respective 
original sides. « 

Rules of pleading for the Federal Court : The Federal Court 
has framed rules regulating its own procedure in the exercise of its 
original jurisdiction^. 

Rules of pleading for the Presidency Small Cause Courts : 

The pleadings of the Presidency Small Cause Courts are governed 
by the Presidency Small Cause Courts Act, 1882, and the Rules 
framed by the High Courts under section 9 of the said Act. 

Definition of pleading : Under O. VI, r. 1, C. P. Code, “pleading 

1. See Cal. High Court O. g. rule 11 of Chap. VII ; Rang. High Court O. S. 

rule 25, Part If, Chap. I. 

2. Madras High Court O. S. rules 20. 2l of Order III. 

3. Where the suit is for recovery of debt there shall be annexed to and filed 

with the plaint particulars of the plaintift’s claim ; Bom. High Court 
O. S. rule 96 of Chap. VI. Where a settled account is impeached on the 
ground of error in a partnership action, the specific errors or irregulari- 
ties must be alleged ; if on the ground of fraud or of mistake full parti- 
culars of the fraud or mistake must be alleged : Mad. High Court O. 8. 
rule 3 of Order XXX. The same rule shall apply to a suit for an account : 
Mad. High Court O. S. rule 11 of Order XXX. In partition suits, the 
particulars shall include items of joint property, the incumbrances, 
charges and outgoings, if any, to which the same are subject, the out- 
standing debts and liabilities of the family and alienations of the 
properties made by individual members : Mad. High Court O. S. rule 2 
of Chap. XXXI. 

4. For the rule making power of the Federal Court, see Sec. 214 of the Govt. 

of India Act, 1935. 
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shall meah ii plaint or a written statemeQt’\ There is 'a simi* 
lar provision in the Rales of the Federal Coart*. 

Petition, sammons, special case, affidavit, etc., are not pleadings 
v^ithin the meaning of the Code. 

Petitions and affidavits in original proceedings, however, are 
for all practical parposes pleadings in the saits. In some cases 
parties to the said proceedings are called plaintiffs and defendants, 
as in a contentious probate proceeding, for example^. It is not an- 
often that Coarts expressly direct that^certain affidavits ased may 
be treated as the Plaint or the Written Statement in the salt. 
Thas, according to the Rangoon High Coart 0. S. rale 123, the 
Coart, while granting leave to the defendant to defend, may direct 
the affidavit in opposition of the defendant to the application of 
the plaintiff for summary judgment under O. XXXVII of the C. 
P, Code, 1908, to be taken as his Written Statement. Like orders 
are made in applications for summary judgment under the summary 
procedure provided for by the Original Side Rales of the High 
Courts of Calcutta and Madras. 

It is permissible in all the above cases, either to look upon the 
proceedings in which such petitions and affidavits are used as cases 
where formal pleadings are dispensed with, or to call such peti- 
tions and affidavits themselves as pleadings. The first vievy seems 
to have been taken by the Code, the second view is taken by the 
Madras High Court, which by its Original Side rule 4(13) of Order 
1, defines pleading, on the lines of Sec. 225 of the Judicature Act, 
thus : ^Tleading includes a plaint, written statement, petition, 
special case, memorandum of appeal, memorandum of objections*'. 

Forms of pleading : Forms of pleading in Appendix A to 
the Code, when applicable, and when they are not applicable, forms 
of like character, as nearly as may be, shall be used for all plead- 
ings^. These forms are intended to serve as specimens of the 
oharacter and standard of pleadings required. But they are not to 
be taken as perfect. In England, Forms of pleading have been set 
out in Appendices^ C, D and E to the Rules of the Supreme Court. 
But in spite of the carefulness with which the said forms have 
been drafted, in one case, a better statement of claim was ordered 

1. O. XXI, r. 1, Hules of the Federal Court. 

2. Sec, 90 and O. XXXVI, rr. 1-3, 0.P. Code; cf. Sec 295, Ind. Sue. Act, 1925. 

3. O. VI, r. 3, O. P. Code. 

4. The Isis. 8 P. 1). 227. 
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althbtigh the brigiaal statement of claim scrupuloasly followed 
Forni No. 6 Part II, Div. I of App. C. In another case, Kay J., held 
that Form No. 5, App. C. was insufficient^. In a Calcutta case.^ 
Lort-Williams J., has similarly pointed out that “the Forms in App, 
A. to the Code must be used with caution. They seem to have 
been drafted by some one with an imperfect knowledge of plead- 
ing, and sometimes are in direct conflict* with the Code. For ex- 
ample, where they provide that original documents which are part 
of the evidence should be annexed to the plaint. They are to be 
taken as the standard of the requisite brevity, and also no doubt 
as specimens of the character of pleadings required. But they are 
not to be adhered to slavishly • they are in fact not perfect by any 
means”. < 

What pleadings ar6 to be delivered : — 

1. '^Dnder the Civil Procedure Code : Every suit shall be ins. 
tituted by the presentation of a plaint or in such other manner 
as may be prescribed®. After the plaint is filed, the defendant 
may, and, if so required by the Court, shall, at or before the first 
hearing or within such time as the Court may permit, present a 
written statement of his defence*. In such written statement the 
defendant may raise any ground of defence which has arisen both 
before and after the institution of the suit®. 

The other pleadings that may be delivered are classed under 
two heads : 

(a) Subsequent pleadings. 

(b) Additionabpleadings. 

(a) Subsequent pleadings : The plaintiff may file a Written 
Statement (Reply) by way of defence to a set-off 
without the leave of the Court, and a Written Statement 
(Reply) other than by way of defence to a set.off with 
the leave of the Court and upon such terms as the 
Court thinks fit. The Court may at any time require 
a Written Statement or an Additional Written State- 
ment from any of the parties®. In the Written Statement 
of the plaintiff by way of defence to a set-off the plain- 

1. Wethered v. Cox, (1888) W. N. 165. 

2. Jlamprasad v. Haxarimull, (1931) I. L. R. 58 Cal. 418. 

3. Sec. 26, O. P. Code. 

4. O. VIII, r. 1, C. P. Code. 

5. O. VIII. r. 8. C. P. Code. 

6. O. VIII, r. 9, C. P. Code. 
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tiff may raise any gronnd of defence which has arisen 
not only before bat after thedefendant*s Written State- 
ment claiming a set-off^. 

(b) Additional pleadings : The pleadings that are filed after 
the filing of the Plaint and the Written Statement of the 
defendant are not *sabseqaent pleadings* in the true 
sense. They are generally additional pleadings by 
way of farther and better statement of the nature 
of the claim or defence or frrther or better particulars 
of any matter stated in pleadings. These pleadings 
may be ordered under O. VI, r. 1) of the Code which 
corresponds to O. XIX r 7. R. S. C. 

2. Under the Presidency Small Cause Courts Act, 1882, and 
the Rules framed by the High Courts^ thereunder : The pleadings 
to be filed are as follows : — * 

Plaints: — In Calcutta* and Madras^ in all cases, and in Bombay® 
where the claim exceeds Rs. 1000/-, every suit shall be instituted by 
the presentation of a plaint. In Bombay, all suits for sums not 
exceeding Ks. 1000/- shall be instituted by an application to be made 
by or on behalf of the plaintiff for a summons accompanied with or 
containing particulars of the claim®. 

Wri(te7i Statements : — Under Sec. 24 of the Presidency Small 
Causes Court Act, “ except in cases of set-off under the Code, no 
Written Statement shall be received unless required by the Court.'*^ 
But under Rule 40 of the Rules of Practice, Calcutta, the defendant 
shall in all cases (that is, irrespective of whether set-oif is pleaded or 
not) file a memorandum of appearance stating his points of defence. 

1. O. VIII, r.8. C. P.Code. 

2. For the rule-making power of the High Court, sec Sec. 9 Pres. S. C. C. 

Act, 1882. 

3. R. 11 (Rules of Practice, Calcutta). 

4. R. 1, O. IV (Rules of Practice, Madras). ^ 

5. Sch. to the Rules of Practice, Bombay. 

6. R. 3, Rules of Practice, Bombay. Where the amount of the claim exceeds 

Rs. 500/- but does not exceed Rs. 1000/-, the summons together with a 
copy of the particulars of the claim, and where the claim does not exceed 
Rs. 500/-, the summons with endorsement of particulars thereon have to 
be served on each defendant : Rules 2, 3 and 4, Rules of Practice, Bombay. 

7. Under r. 3 (1), O. VllI, Rules of Practice, Madras, the defendant may, at 

the first hearing of the suit, but not afterwards unless permitted by the 
Court, present a written statement containing the particulars of the debt 
sought to be set off. 



Ch. V ] System of Pleading in British hidia ^ Burma 35 

Subsequent pleadings : — In Calcutta, Bombay and Madras, the 
plaintiff may file a Written Statement (Reply) to the Written State- 
ment of the defendant pleading a set-off 

3. Under the Original Side rules of the High Court of Calcutta, 
Bombay and Madras : Besides the pleadings that are to be filed 
under the C. P. Code, the other pleadings that may be filed are noted 
below : 

Bombay and Madras Hiqli Courts'^ : — 

(i) Written Statement of the defendant pleading a Coauter- 
claiin. 

(«) Plaintiff’s Reply to Counter-claim. 

(m) Reply to Counter-claim by a third party, where the defen- 
dant his Written Statement sets up any Counter-claim 
which raises questions between himself and the plaintiff 
along vith any other person. 

{iv) Written Statement or Defence of a third party under the 
Third party procedure. 

{v) Written statement of a defendant to that of his co-defen- 
dant who claims to be entitled to contribution or 
indemnity against him. 

Rangoon High CourP : — 

(?) Written Statement or Defence of a third party under the 
Third party procedure. 

(?7) Written Statement of a defendant to that of his co-defen- 
dant claiming to be entitled to contribution as against 
him. 

Calcutta High Court : — The Calcutta High Court has made no 
rules relating to Counter-claim or Third party procedure. The 
pleadings that are to be filed are those provided for in the Code. But 
there are two special matters relating to pleadings which are noted 
below : 

(a) a person sued as a partner and appearing under protest is 
not entitled to tile any Written Statement. Any Written 
Statement already filed must be taken off the file^. 

1. Sch. A. to Rules of Practice, Calcutta ; R. 3 (1), O. VI II, Rules of Practice, 

Madras; Sch. to O. VIII, Rules of Practice, Bombay. 

2. Bom. High Court O. S. Rules 130 to 137, Chap. VII; Mad. High Court 

O. S. Rules Chap. V. 

3. Rang. High Court O. S. Rules 164, 170, Part. I. 

4. International Continental Etc. v. Mehta (& Co., (1927) I. L. R. 54 Cal. 1057. 
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(&) A defendant not being sin jiiris^ will not be required to file 
a Written Statement, but a voluntary statement may be 
filed on his behalf by the guardian for the suit assigned 
to him.^ 

Buies of Pleading relating to Originating Summons according to 
the Original Side Buies of the High Courts : As regards Origi- 
nating Summons the following pleadings are to be delivered : 

Bo?nhag,^ Madras^ and Bangoon^ : The person who applies by 
Originating Sammons shall present with it a plaint without a prayer 
setting forth concisely the facts upon which the relief sought by 
summons is founded. The Plaint shall specify at the end but not in 
the form of a prayer the relief which is sought by the summons. 

A Written Statement or affidavit may be macj^o in answer to the 
plaint but there shall be no obligation to make the same uqless the 
Court otherwise directs. 

Calcutta^ : The person entitled to apply by Originating Sum- 
mons shall present with it an Affidavit setting forth concisely the 
facts upon which the relief sought by the summons is founded. No 
Written Statement or Affidavit shall, in the first instance, be made in 
answer to the Affidavit. 

According to all the said High Courts, the Plaint or Affidavit, as 
the case may be, when accepted, shall be filed and numbered as an 
ordinary suit but after the serial numbers, the letters “0. S.'* shall 
be placed. And nothing in O. II, r. 2, C. P. Code, shall apply to 
plaints or to affidavits, filed to support an Originating Summons, or 
to any proceedings thereunder. 

4. Under the rules of the Federal Court : The rules as re- 
gards the filing of pleadings have been framed on the lines of the 
Civil Procedure Code.® There are rules as regards Counter-Claim 
but not Third party procedure. The pleadings with regard to Coun- 
ter-claim are similar to those under the Bombay and Madras High 
Court Original Side rules 

1. Cal. High Court O. S. rule 11, Chap. IX. 

2. Bom. High Court O. S. rules 241, and 244, Chap. XIII. 

3. Mad. High Court O. S. rules 4 & 7, Order XLV. 

4. Rang. High Court O. B. rules 182 and 184, Fart I. 

5* Cal. High Court O. S. rules 13 and 16, Chap. XIIIA. 

0. Cf. rule 1 of O. XVIII and rules 1, 2. 7 of O. XX, Rules of the Federal 
Court. 

7. Of. rule 9 of O. XX, Rules of the Federal Court. 
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Essential points of difference between the English and the 
Indian systems of pleading : There are many points of similarity 
and dissimilarity between the two systems. The essential points 
in which the two systems differ are considered under the following 
heads : 

1. Subsequent pleadings. 

2. Framing of issues. * 

3. Construction of pleadings. 

1. Subsequent pleadings : Under the English system, the 
plaintiff is not required to anticipate the defence, that is, plead 
matters in anticipation of possible objections. He is therefore 
permitted to deliver a Reply to ihe Defence without the leave of 
the Court. Ila may, but need not, deliver a Reply by merely join- 
ing issue upon* the Defence, because, under the rules, if no Reply 
is deli\^red all material statements of fact in the Defence will 
be deemed to have been denied and put in issue. If he has any 
new facts to plead he ought to deliver a Reply by way of confession 
and avoidance. When a pleading subsequent to Reply is not ordered 
or where a pleading subsequent to Reply has been ordered but not 
delivered, all material statements of fact in the pleading last de- 
livered shall be deemed to have been denied and put in issue. 

Under the Indian system, the plaintiff can file a Written State- 
ment (Reply) to the Written Statement of the defendant claiming 
a set-off without the leave of the Court. In other cases he can 
file such a Written Statement with the leave of the Court or if 
ordered by the Court. •All Written Statements other than the 
plaintiff's Reply to the defendant’s Written Statement pleading 
a set-off^, all subsequent pleadings that may be filed under the 
C. P. Code are left to the discretion of the Court. On account of 
the wide powers given to the Court to record admissions and de- 
nials by the oral examination of parties, this discretion is seldom 
exercised and when further pleadings are ordered, they are gener- 
ally more by way of amendments of pleadings than by way of 
what under the English system is known as ‘subsequent pleading’* 
Moreover, parties are not apt to plead where they are not required 
to do so. Two results have followed : The first result is, as Martin 
and Fawcett JJ., have pointed out, that under the ordinary prac- 

1. O. VI 11, r. 6 (3) C. P. Code, which reads as follows : “The rules relat- 
ing to a written statement by a defendant apply to a written statement 
in answer to a claim of set-off”. 
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tice in the Maffasil, it is not cnstomary, and on the Original Side 
of the High Court, not essential, for the plaintiff to put in a Reply 
to the defendant’s Written Statement, and it frequently happens 
that the pleadings are left in what to an English trained lawyer 
is a defective stated The second result is, that the plaintiff, in 
order to avoid the necessity of filing any subsequent pleading, 
which may or may not \>e ordered, is tempted to plead matters in 
his plaint in anticipation of possible defences. But where the 
plaintiff in his plaint does not plead matters in anticipation of 
possible defences or where he is unable to plead matters sufficiently 
in anticipation, and where he does not file a Reply setting up an 
affirmative case of his own(whero he has one) in answer to the 
defendant's allegations in his Written Statement, the position be- 

•r 

comes highly anomalous and is attended with ^reat inconvenience 
and risk to tho parties. 


Illustmtion : — 

A sues B for a declaration thnt he is a permanent tenant. B in his Written 
Statement relies upon certain rent notes which A’s father is alleged to have 
executed containing a clause to the effect that the tenant is to give up possession 
at the end of the year of the tenancy. A does not file any Written Statement in 
answer to B's allegations. At the trial, A’s pleader cross-examines B's witnesses 
in order to bring out that the rent notes Avere obtained by misrepresentation and 
fraud. B’s pleader can at once object that A is not entitled upon the pleadings 
to go into the point, or, alternatively, that if no amendment or further pleading 
is ordered, then the triai should stand over to enable B to meet the evidence on 
the new point. It is at this stage that the Court, if it thinks that B has been 
taken by surprise, would order amendment of the plaint or delivery of additional 
pleading. But supix>sc that B’s pleader docs not object to the said cross-exami- 
nation at the time Avhen it is made, it will be too late to urge on behalf of B at 
the stage of appeal that misrepresentation and fraud ought to have been pleaded 
or that an express issue should have been raised, or that in any case the evidence 
on the point should not have been admitted*. 

2. Framing of Issues \ Under the Code the issues may not be 
framed upon the pleadings alone. After the pleadings are filed it 
is the duty of the Court to ‘clear up the ground further' by ascer- 
taining from each party or his pleader whether he admits or denies 
such allegations of fact as are made iu the Plaint or Written State- 
ment (if any) of the opposite party, as are not expressly admitted 

1. Juvansingji Motisingji Thakur v. Dola Ghhalat A. I. li. 1925 Bom. 390 

at 392. 

2. Per Marten and Fawcett fin Juvansingji Motisingji Thakor v. Dola 

Chhala, Supra. 
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or denied by the party against whom they are made and to record 
such admissions or denials.^ The object of such record is to prevent 
the real matter in dispute remaining undecided or left out from 
consideration^. Such a record, again, as Tyabji J,, has pointed out, 
“may take the place of plaintiff's ‘Reply’ in other systems of plead- 
ing.*’® It is in any case in the nature of supplementary pleading, 
and no plea inconsistent with it can be raised at a later stage except 
by way of amendment of pleading.^ 

After the recording of admissions and denials, the next step for 
the Court is to ascertain, after reading the Plaint and the Written 
Statement, if any, and after such examination of the parties as may 
be necessary, upon what matoriafl propositions of law or fact the 
parties are at variance and then proceed to record the issues.® The 
Court may also fran/e and record the issues from all or any of the 
followii^g materials® : — 

(a) allegation^ made on oath the parties, or by any 

person present on their behalf, or made by the pleader of 
such parties ; 

(b) allegations made in the pleadings or in answer to interro- 

gatories delivered in the suit ; 

(c) the contents of documents produced by either party. If 

any person whose examination is necessary is not before 
the Court or if the Court wants to inspect some document 
not produced in the suit, the Court may adjourn the fram- 
ing of the issues to a future day and may compel the 
attendance of any person or the production of any docu- 
ment by summons or other process.^ Even after the 
issues have been framed in the aforesaid manner, the 
Court may at any time before passing the decree amend 
the issues or frame additional issues as may be necessary 
or strike out issues that appear to have been wrongly 
framed or introduced.® 

The control which the Court is given over the matters that have 

1. O. X, r, 1. C. P. Code. 

2. Balaji v. Vithoba, A. I. R. 1924 Nag. 191, 195. 

3. Narayanswami Iyer v, Krishna mitrti, A. 1. K. 1915 Mad. 984. 

4. Muhammad Yahya v. Hahivi Alt, A. 1. B. 1929 Lah. 165. 

5. O. XIV, r. 1 (15), a P. Code. 

6. O. XIV, r. 3, C. P. Coie. 

7. O. XIV, r. 5, C. P. Code. 

8. O. XIV, r. 5. C. P. Code. 
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to be stated in the pleadings and over the framing of issues was 
necessitated by the prevalence of vague allegations and evasive 
denials which at the time of the passing of the Code had been a 
notorious feature of pleadings. But, by a vicious circle, the 
rules themselves have perpetuated the evil which they intended 
to circumvent. 

3, Construction of pleadings \ Under the English system the 
pleadings are strictly construed. An allegation in the statement of 
claim, if not denied specifically or by necessary implication, is taken 
to be admitted and the defendant is not permitted to traverse that 
fact at the hearing.^ Under the Indian system the rigour of the 
English rule has been relaxed, and it is provided that the Court in 
its discretion may require any fact admitted (th,at is, not denied 
specifically or by necessary implication) by ihe defendant to be 
proved otherwise than by such admission.^ Thus, under special cir- 
cumstances, the defendant may be permitted to traverse at the hear- 
ing allegations in the plaint which he omitted to traverse in his 
pleading^. Further, in the case of pleadings in the District Courts, 
the Judicial Committee and the High Courts have held that they are 
not as strictly to be construed as the English pleadings. ‘‘We have a 
much larger range of vision'*, observed MacLeod C. J. and Shah 
J. in a Bombay case, “and the plaintiffs’ case cannot be defeated 
merely on the ground of some technical defect in their pleadings, 
provided on the real issues in the case they succeed.’** 

In a recent case the Judicial Committee pointed out that if fair 
notice of the case to be made by the plaintiff has been given, and 
issue has been joined on the enquiry but faintly adumberated in the 
the pleadings, the structure of the pleadings need not be strictly 
etressed.® 


1. O. XIX, r. 13, R. S. C. 

2. O. VIII, r, 5, C. P. Code. See also. Sec. 53 Ind. Evidence Act. 

3. Madho Pershad v. Gajfad/rar‘ (1883-84) L.R. 11 1. A. 186, 192. 

4. Dharamdas v. Ranckhodji, (1922) I. L. R. 46 Bom. 2CX). 

5. Someskwar v. Tirbhawan, (1934) L. R. 61 I. A. 224. 



PART II* 

PRINCIPLES OF PLEADING. 

Preliminary matters to be considered. 

The pleader who is instructed to draft a pleading should consider 
the following matters ; * 

1. Parties. 

2. Causes of action. 

3. Jurisdiction. 

The above tU^ee matters are interrelated. ‘‘The question of 
parties involves that of cause of action and vice versa. A person 
is made a party because there is a cause of action against him ; 
and where causes of action are joined parties are joined”*. Again, 
the joinder of parties and cause of action assumes the e:ristence of 
a suit in the Court having jurisdiction to try it.® 


CHAPTER VI. 

PARTIES : DEFINITION, SELECTION AND 
CLASSIFICATION OF 

Parties — difinition of — The term ‘party’ has not been defined 
in the Civil Procedure Code. Hut it has been held that the express- 
ion ‘parties to the suit’ are the persons whose names appear on the 
record as parties. Thus, where a beuamdar is a party on the record, 
he, and not the real owner interested in the suit, is a party to the 
suit.® Where a party is given up at one stage of the suit, but the 
plaint has not been amended by striking out his name, he must still 
be regarded as party to the suit.^ Hut persons not named on the 
record may in certain circumstances be deemed as parties. For ex- 
ample, in representative suits by or against the Karta' of a joint 
Hindu family, or by or against an executor, administrator or trustee, 

1. Per Woodroffe J., in Ramendra v. Brojendra, (1918) I. L. R. 45 Cal 

111, 123. 

2. Bengal db North Western Railway Go. v. Sadaram, (1922) I. L. R. 49 

Cal. 895. 

3. Bistcamber v. Nilambar. (1923-29)33 0. W. N. 997. 

4. KuButla Mudaliar 's, Venkata Rcddiar, A. 1. 11.1927 Had. 253. . 

6 
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or under 0. 1, r, 8, C. P. Code, the persons represented are deemed 
to be parties to the suit and are bound by the decree that may be 
made in the suit. In England, under sec. 225 of the Judicature Act, 
‘Party* includes every person served with notice of or « attending 
any proceeding, although not named on the record. In practice this 
rule is followed in India,^ and it is well that the rule is embodied 
in the Civil Procedure Code. 

Parties — selection of — “In the ^election of parties there is a 
two-fold chance of error : A plaintiff may omit parties whose pre- 
sence is essential ; or he may add parties whose presence is im- 
proper. Hence you must learn what parties are necessary and what 
unnecessary, who. must be joined, and who may lie joined or not, 
as the plaintiff chooses^ **. Error in the selectidn of parties may 
lead to dismissal of the suit, dismissal (striking out) of parties from 
the suit, addition or substitution of parties 'involving, in the first 
case, loss of a right, in others, delay, in all cases, costs. 

Parties ^classification of — Strictly speaking, parties to suits 
must come under one of the two following heads ; 

(a) Necessary parties. 

(b) Proper parties. 

For the purposes of this chapter, the subject of parties has been 
considered under the following heads : 

1. Necessary parties. 

2. Proper parties. 

3. Interveners. 

4. Representative parties : 

(a) Parties on bohalf of themselves and others. 

(b) Parties on behalf of others. 

5. Parties suing without being entitled to claim the decree to be 
made in their favour. 

6. Parties as plaintiffs upon lending their names. 

7. Parties in moro than one capacity. 

8. Parties for the purpose of watching proceedings ; Quasi- 
parties. 

9. Pro-forma defendants. 

1. e. g., creditors who arc recialred to prove their claims iu administration 

suits are for all practical piirposes parties, although not named on the 
record ; cf. Cal. High Court O. B. Rules, Chap. XXVI, r. 59. 

2. Odgers on Pleading, 11th Edn. p. 15. 
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3. Necessary parties Parties necessary for the constitution of 
the suit are necessary parties. Without them no decree at all 
can be passed.^ Thus all joint promisees must join in the suit to 
enforce a debt due to them, they being all necessary parties^. In a 
suit for partition all co-sharers are necessary parties*. Where there 
are several trustees, executors or administrators they shall all be 
made parties to the suit^. But in a suit for infringement of an 
easement, where the cause of action is only against those who have 
infringed the plaintiff’s rigbPt, all persons entitled to the easement 
are not necessary parties.* Similarly all co-sharers are not neces- 
sary parties in a suit for ejectment by a co-sharer against a tres- 
passer* or against a tenant on sufferance when the period of tenancy 
has expired and** ^there has been no privity between him and the 
original landlords.^ 

For hffect of non-joinder of parties and omission to take objec- 
tions as to non-joinder at the earliest opportunity, see heading ‘Non- 
joinder of parties’, infra. 

2. Proper parties : The distinction between necessary and 
proper parties must not be overlooked. The parties necessary for 
constitution of a suit are necessary parties. Their non-joinder 
affects the merits of the case and the jurisdiction of the Court and 
without them no effective decree can be passed in the suit.® In 
addition to the necessary parties it may be proper or desirable to 
join other persons as parties “whose presence before the Court, may 

be necessary in order to enable the Court effectually and completely 

(* 

to adjudicate upon and settle all questions involved in the suit.”® 
Strictly speaking no person can be added if he is neither a necessary 

1. Kishan Prasad v. liar Narain, (1910-11) L. R. 38 I. A. 45. 

2. Vyankatesh Oil Mill Co, v. Velmahanad, (1928) 30 Bom. L. R. 117. 

3. Skakasaheb v. Sadashio, (1919) I. L. R. 43 Bom. 575, 580. 

4. O. XXXI, r. 2. C. P. Code. 

5. Surja v. Chandra, (1924) 40 C. L, J. 74. 

6. Qangaram v. Reluj A. I. R. 1933 Lah. 999. But the decree given in favour 

of one of the proprietors under such instances would be for the 
benefit of the entire body of proprietors : Budha Singh v. Sant Sing, 
A. I. R. 1926 Lah, 545 (1). 

7. Maganlal v. Bhudar, (1927) I. L. B. 51 Bom. 149. 

8. Sakasaheb v. Sadashiv^ (1919) I. L. R. 43 Bom. 575. For distinction 

between necessary and proper parties, see Siial Prasad v. Asho Singh, 
A. I. R. 1922 Pat. 651. 

0. O. 1, r. 10 (2) C. P. Code. 
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party nor a proper party.* Various interpretations have been put 
upon the words ^^questions involved in the suit.” In some cases it 
has been held that ^^quesHons involved in the stiiC^ are limited to 
questions as between parties to the suit. In other words, a party in 
order to be a proper party must be directly interested in the issues 
between the plaintiff and the defendant, that is to say, in the result 
of the suit^. In other cases it has been held that third persons may 
be added as proper parties even against the plaintiff’s wish if there 
is one subject matter out of which scvOral disputes arise and the 
main evidence and the main enquiry upon the issues raised by the 
new parties sought to be added will be the same as the main evi- 
dence and the main enquiry upon the issues raised by the defendant 
on the record.^ The latter view seems to have the'* sanction of the 
highest authority.^ 

A person who claims adversely to both plaintiff and defendant 
cannot be joined. He must file his own suit. "The reason of the 
rule is, if joinder of plaintiffs or defendants is impossibc under 

O. 1, rr. 1 and 2 it does not become possible under O. 1, r. 10, C. 

P. Code.® 

One object of adding proper parties is to protect their interests 
and particularly the interests of the defendants in the suit. 
Another object is to bind them and the parties by the decree and 
thus avoid future litigation. 

Illustrations : — 

(i) A, alleging that he is the adopted son of B (deceased), sues C, the widow 
of B, for possession of certain properties. Held, the reversioners to the estate of 
B who dispute such adoption may be added as parties in order to protect their 
interests : Rajaratanam v. Halasyasundaram^ 44 M. L. J. .-122. 

1. Vaithilinga r. Sadasiray (1926) I. L. R. .50 Mad. 34 ; Baihuniha Kumar 

Shil V. Sarat Chandraf A. I. R. 1925 Cal. 1257. 

2. Thirthasami v. Oopala, (1890) I. L. R. 13 Mad. 32. 

3. Montgomery 7, Foy, (1895) 2 Q. B. 321, followed in Secretary of State \ . 

Murugesa Mudaliar, A. J. R. 1929 Mad. 443. See Byrne y. Brown, (1889) 
22 Q. B. D. 657 followed in Chidambaram Gheitiar v. Snbramaniam 
Ohettiar, A. I. R. 1927 Mad. 834. See also Dwarka Nath v. Kishorilal, 
(1910) 11 C. L. .T. 426, followed in Secretary of State v. Murugesa, supra. 

4. Of. Esquimau and Naimo Ry, Co, v. Wilson, (1920) A. O. 358, followed in 

Ramastvami v. Vellayappa, A.T.R. 1931 Mad. 357. 

5. Chidambaram Ghettiarv, Subramdniam Ghettiar, A. l.R. 1927 Mad, 834 

(case of a third party who wished to claim that he was the real purchaser 
adversely to the pleas of both plaintiff and the defendant). 
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(ii) A, a legatee under a ivill, sues B, the ejcecutori for a legacy. B states 
that the estate is not sufficient to pay all the legacies in full and that there 
ought to be a rateable abatement. Held, other legatees may be added as parties 
for the protection of the executor : Purushotham v. Kal Qovmdji, (1902) I.L.B. 
26 Bom. 301, 304. 

It is clear that a necessary party is a proper party but a proper 
party is not always a necessary party * 

3! Intervenors : An intervenor is a third person who intervenes 
in a suit to which he was not originally a party. If a third person 
is a necessary party, he ought to be joined. But if the suit can be 
and is properly constituted vvithont him, can he insist upon his 
joinder as a proper party ? As regards the last question, there 
exists both in i^ngland and India some amount of divergence of 
judicial opinion.'* According to one view, of which Norris v. Beazley'^ 
is a typical example, ** the defendant to be added must be a defen- 
dant against whom«the plaintiff has some cause of complaint, which 
ought to be determined in the action, and that it was never inten- 
ded to apply where the person to be added as defendant is a person 
against whom the plaintiff has no claim and does not desire to 
have any”. In a Madras case,® Srinivas Ayangar J. followed 
the principle of the above decision and held as follows : — 

“ If it is not a question of a necessary party but only a ques- 
tion of a permissible party, then on principle it follows that such 
cannot generally be ordered when it is opposed by the party to fight 
whom he • is so brought on the record. The basic principle of 
judgements inter partes is that the judgments are not judgments 
in rem but declaratory and operative as between them. The 
plaintiff being generally domirms lihiSy I fail to see on what 
principle of justice he can be compelled to fight against some other 
litigant not of his own choice unless such a process is required 
by a positive rule of law ”, 

According to the other view, of which Montgomery v. Foy^ is a 
typical example, “ where there is one subject-matter out of which 
several disputes arise all parties should be brought before the 
Court and ail disputes should be determined in one and the same 

1. Siial Prasad v. Asho Sintj, (1922) I. L. R. 2 Pat. 175. 

2 (1877) 2 C.P. D. 80. 

3. VaithMinfja v. Sadasiva^ (1926) I. L. 11. 50 Mad. 34 ; Cf. Vithoba v. The 

Secy, of State for India, A. I. R. 1925 Nag. 373. 

4. (1895) 2 Q. B. 321. 
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action In that case a ship-owner was not paid his freight by the 
shipping agent, so he put the cargo in a ware-house with notice that 
it was subject to a lien for freight. The agents deposited the 
amount under protest. The ship-owner sued for the deposit and 
for a declaration that he was entitled to freight against the con- 
signee of the goods who had no property in the cargo. The ship- 
pers of the cargo applied {o be added as defendants as proper part- 
ies in order that they might counter-claim against the plaintiffs, 
damages for short delivery and injury^to cargo. The plaintiff ob- 
jected that his cause of action only lay against the agents who 
were bound to pay his freight : nor could a plaintiff be compelled 
to join as defendants a person whom -he did not wish to sue : Held 
by Lord Esher, M. R., that “the Court may add thet owners of the 
cargo as defendants in the original action and se settle the whole 
matter in one action and by one trial*’. In Byrne v. Brown^. 
Lord Esher further observed : “ It is not necesskry that the evi- 

dence on the issues raised by the new parties being brought in it 
should be exactly the same, it is sufficient if the main evidence 
and main inquiry will be the same ”. 

The following are some of the Indian cases which have follow- 
ed the rule laid down by Lord Esher, either by reference to Mont’- 
gomery v. Foy^ or independently of it : 

(i) A sued B on a bond. B pleaded that A and his uncle 

formed a joint Hindu family, that the bond was taken 
on behalf of that family and that he had made a part 
payment to A’s uncle who supporting the statement 
made by B, sought to intervene. A resisted the applica- 
tion. Heldy a material question common to the parties 
should be tried once for all : Vydianada v. Sitaram, 
(1882) I. L. R. 5 Mad. 52, followed in Sivarama Pillai 
V. Cranesrathnam A. I. R. 1935 Mad. 353. 

(ii) K sued to eject N on the ground that the holding in 

suit was not transferable. D, a third party, applied to be 
made a party to the suit alleging that although he con- 
veyed the holding in favour of the defendant, the con- 
veyance was in reality a mortgage by conditional sale 
and that he himself was still in possession. The plaintiff 
resisted the application. Held^ by Mookerjee J., follow- 


1. (1899) 22 Q. B. D. 657. 
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ing Montgomery v. Foy^ that the petitioner was a proper 
party. The learned judge, however, very rightly pointed 
out that if serious embarrassment or inconvenience would 
be caused to the plaintiff by the addition of a new party 
the Court would be very reluctant to force an additional 
defendant into the action ; Dwarka Nath v. Kishori Lal^ 
(1910) 11 C. L. J. 

(iii) A meeting convened for the purpose of electing a mem- 

ber for the District Board was adjourned by the majority, 
but the minority convened their meeting and treating the 
adjournment as illegal, elected the plaintiff as such mem- 
ber. The Government withheld the notification of plan- 
tiff’s ejection in the Govt. Gazette and declared by noti- 
fication that the motion for the adjournment had been 
legally ca/ried. The plaintiff then sued the District Board 
and its President for declaration that he was the duly 
elected member. The Government applied for being joined 
as defendant Both plaintiff and defendant resisted the 
application. Eeld^ by Yenkatasubba Rao, J., following 
Montgomery v. Foy^ that in as much as the Local Govern- 
ment is empowered to suspend the execution of any reso. 
lution of any Local Board and in fact suspended the 
execution of the resolution electing the plaintiff as a 
member, the Government was a proper party to the suit 
and should be added as a defendant ; Secretary oj State v. 
Murugeea^ A. I. k. J 929 Mad. 443. 

(iv) A brought a suit on a mortgage executed by an adminis- 

tratrix without the sanction of the Court. The bene- 
ficiaries applied to be made parties to the suit on the 
ground that they would object to the mortgage as being 
voidable for want of Court’s sanction. The plantiff ob- 
jected. Heldy it was the doty of the Court to join them 
inspite of the plaintiff’s objections : Chandri Ayal v. 
Abdul Karim, (1927) I. L. R. 51 Bom. 16. 

A consideration of the above cases leads to the conclusion that 
a third party is entitled to intervene even against the plaintiff’s 
wish where there is one subject — matter out of which several dis- 
putes arise and the main evidence on the issues raised by the new 
party will be the same ; but in a given case, if serious embarass- 
ment or inconvenience would be caused to the plaintiff by the 
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addition of a new party, the Coart in its discretion may refuse to 
force an additional party into the action. 

In representative salts where the intervener is of a class whom 
the plaintiff claims to represent, the intervener may say, deny 
that the plaintiff represents me — add me as a defendant'*^. 

The above rales have* reduced the rale ‘plaintiff is dominus 
Him* to the narrowest possible limits. The rule is still recog^nised 
in a case where the liability is joint and several and the plain- 
tiff sues one out of the several. In such a case the persons the 
plaintiff has omitted to sue ought not to be joined against the 
plaintiff’s wish. 

lllmtratimi * 

* 

M> cestai qtie trust under a deed of settlement, sues d, the surviving trustee, 
for a breach of trust by G and his co-trustee G, deceased. An application by the 
defendant to add X, the legal personal representative of O to facilitate claim for 
contribution was opposed by the plaintiff. Buckley J., in refusing the joinder, 
observed, cannot hold that the plaintiff ought to have joined C as a defendant 
and her presence is not necessary in order to enable the Court to decide whether 
G is liable for a breach of trust” : McCheane v. Gyles (No. 2), (1902) 1 Ch. 911 
{case of a joint and several liability). 

When Intervention will be refused : Consistently with the rule 
laid down in Montgomery v, Foy^ there cannot be any intervention 
in the following cases : — 

(i) Where the third party is not directly interested in the 
issues between the plaintiff and the defendant but is only 
indirectly affected. 

Illustration ; — 

The plaintiff, the patentee of a machine brought an action against the 
defendant for using a machine which he alleged was an infringement of his 
patent. One M, the maker and patentee of the defendant’s machine, applied to 
be added as defendant, alleging that the judgment in the action would injure him 
nnd that the present defendant would not efficiently defend the action. The 
Court of Appeal held, that N, not being directly interested in the issues between 
the plaintiff and the defendant but only indirectly and commercially affected, 
the Court had no jurisdiction to add him as defendant. Kay L. J., observed, 
‘‘M says that the defendant will not contest the case properly, and will not 
•conduct the defence so energetically as he would. But we cannot help that’* : 
Moser v. Marsden, (1892) 1 Ch. 487. 


1. Wilson V. Church, (1878) 9 C. D. 552, followed in McCheane v. Qyles. (No^ 
2). (1902) 1 Ch. 911. 
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(ii) Where a third person claims adversely to both the 
plaintiffs and the defendants in the suit. 

Illustration : — 

A sued B for a declaration that a sale deed was obtained by B benami for his 
benefit. B pleaded purchase of the property by him in his own rijisht. A 
claimed to have had temporary possession through his agent 8. B retorted that 
8 was his agent. Then 8 applied to be made a party to the suit alleging that 
B was benamdar for both A and himself. Held, 8 cannot be joined. He must 
file his own suit : Ohidamharam^ Ghetliar v. Subramaniam Chetiiar, A. 1. 11. 
1027 Mad. 834. 

Special rules relating to intervention : 

There are special rules relating to intervention by persons not 
parties. When sii^h special rules are applicable to special classes of 
suits, the joinder oi interveners will be governed by such rules 
irrespective of whether the plaintiff objects to such joinder. There 
is however one general rule which governs all cases, namely, in no 
case can a person intervene in a pending action without being for- 
mally made a party to the cause. ^ But after the preliminary decree 
in an administration suit, all persons who would be entitled to be 
paid out of the property of the deceased may intervene (without being 
formally made parties to the suit) and lay such claims against the 
same as they may respectively be entitled by virtue of the CodeJ*^. 

Among the special rules relating to intervention are the 
following : — 

Admiralty : In an Admiralty action in rein any person not 
named in the writ may intervene and appear on filing an aliidavit 
that he is interested in the res under arrest or in the fund in the 
Registry’. 

Matrimonial : Where a husband is charged with adultery with a 
named person, such person is entitled to apply for leave to intervene 
after service upon him of a certified copy of the pleading containing 
such charge^. 

1. Per Jessel M. R., in Samuel v. Samuel, (1879) 12 G. D. 152 : *Tt is not like 

the hearing on further consideration where we sometimes give leave to a 
person to appear and contest a point’*. 

2. O. XX, r. 13 (2) 0. P. Code. 

3. Cal. High Court O. 8. Admiralty Rule 12 ; Rang. High Court (). B. 

Rules, Chap, V, r, 19 : (Corresponding English rule, Order XII, r. 24 
R. 8. C.) 

4. Cal. High Court Non-domiciled Divorce Rule 9 ; Bom. High Court O. B. 

Rule 917, Part II. Ch. XL; Rang. High Court 0,8. Rule 9, Parti, 
Oh. VI. 
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In every petition presented by a husband for dissolution of marri- 
age, he shall make the alleged adulterers co-respondents in the suit 
unless the Court otherwise directs'. A respondent or co-respondent 
or a woman to whom leave to intervene has been granted may file 
in Court an answer to the petition®. 

Where iii a suit for ^lissolution of marriage, the answer of the 
husband alleges adultery by the petitioner, the alleged adulterer is 
entitled to intervene®. 

The Proctor who desires to show cause against making absolute 
a decree nisi may enter appearance in the suit and file a plea and bo 
made a party to the proceedings.* 

Any person other than the Proctor wishing the show cause 
against making absolute a decree nisi shall if the» Court so permits 
enter an appearance in the suit in which such decree nisi has been 
pronounced and at the same time file affidavits setting forth the 
facts upon which he relies.® 

(iii) Probate : Any person who has an interest, or even a possi- 
bility of interest, in the estate of the deceased, has a right to 
intervene in a probate action^. When an application for grant of 
probate or letters of administration is made and it is intended to 
bind by the proceedings any person who has a conilicting interest 
a citation may be issued against him to appear and “see the procee- 
dings.”' If the person cited does not choose to appear, judgment 
will be given in his absence.® Alienees since the grant of probate 
have the right to intervene when the will is proveil in solemn form 
after revocation of the probate.® 

(iv) Recovery of Land : In England, a person not named as a 

1. Cal. High Court Non-(lomi<Mlod Divorce Rule S. 

2. Bom. High Court O. S. Rules 91G, 010, Part II, Ch. XL ; Rung. High 

(^urt C. S. Rules 8, 11, Part I, Chapter VI. 

i\. Cal. High Court Matrimonial Suits Rules, Ch. XXXV-A, rr. MIJ-inF. 

1. Cal. High Court Non-domiciled Divorce Rule No. 16 (1). Cf. Sees. 176-182, 
Jiid. Act, 1925, and Kng, Divorce Rules 15-55. 

5. Cf. O. XII, r. 211, R.S.G. ; Kippin'j v, Ashj I Rob. 270 (Any person who 

has an interest or even a possibility of interest, in the estate of the 
deceased may intervene). 

6. Kipping v. Ash^ supra. 

7. Sec. 283 Ind. Sue. Act; Ranniaya v. Bctty^ (1926-27) .‘U C.W.N. 160; 

Wyteherley v. Andremt L.R. 2 P. & M. 327 ; Young v. Holloway, (X895) 
P. 87. 

8. Hcnmabati v. Kunja, (1930-31) 35 C.W.N. 387, 

9. Lindsay v. Lindsay, 42 L.J.P. 32. 



Ch. VI. ] Glassifir.atiau of Partiei< 5l 

defendant in the writ of summons for recovery of land may, by 
leave of the Court or a Judge, appear and defend on filing an 
affidavit showing that he is in possession of the land either by him- 
self or by his tenant.^ In India there is no such special rule, but 
on general principles, such a person will be entitled to intervene. 

4. Representative parties : Represeittative parties may be 
grouped under two heads : 

(ft) Pnriieft on behalf fo tl^mfielves and others : The general rule 
is that all persons interested in the subject-matter of a suit shall be 
parties thereto. Rut some among such persons as parties to suits 
may also represent others if they are i>ermitted to do so by some law 
or rule of procednye. Suits in which parties represent themselves 
and others are a cldss of representative suits. The following suits 
are illustrative of such representative suits : 

(i) Suits by or against the Karta of a joint Hindu family. 

(i7) Suits under Sec. 14 of (he Religious Kndowments Act, XX 
of LSfir). 

{Hi) Suits uiuler Sec. 71$ of the Madras Hindu Religious Kndow- 
ments Act, II of HJ27, as amendcMl by Act XII of UhV). 

(iv) Suits under Sec. 1*2 C. P. Code. 

(v) Suits under O. 1, r. 8, C. P. (yode. 

Of the above groups the most important form of reprosontative 
suits is under Order I, r. 8 C. P. Code which provides as follows ; 

(1) “Where there are numerous persons having the same interest 
in one suit, one or more of Quch persons, may with the permission 
of the Court, sue or be sued, or may defend in such suit, on behalf of 
or for the benefit of all persons so interested. But the (yourt shall 
in such case give, at the plaintiff’s expense, notice of the institution 
of the suit to all such persons either by personal service, or, where 
for the number of persons or any other cause such service is not 
reasonably practicable, by public advertisement, as the Court in 
each case may direct.” 

(2) “Any person on whose behalf or for whose benefit a suit is 
instituted or defended under Sub-rule (1) may apply to the Court 
to l}e made a party to such suit.”^ 

O. 1, r. 8, Code is an enabling enactment, intended to enable 
some member or members of a class having the same interest to sue 

1. O. XII, r. 25, R.S.O. 

2. O. 1, r. S, C.P.Oode. (same as Sec. IlO of the C. P. Cole of 1887). Of. O- 

XV I, r. 9, R S.O. yhich does not provide for issue of notice. 
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and be sued on behalf of the rest. It prescribes the conditions upon 
which persons interested in a suit when not made parties may still 
be bound by the proceedings therein. It allows representation on 
both sides in the same suit.^ *‘It does not debar a member of 
a community from maintaining a suit In his own right although 
the act complained of may also be injurious to the whole commu- 
nity.2 

In a representative suit the plaintiff ought to make the dissen- 
tient persons defendants or else any dissentient person whom the 
plaintiff claims to represent may say, deny that the plaintiff re- 
presents me — add me as a defendant*’, and he will be added as a 
defendant without the plaintiff’s consent^. The dissentient person 
may also apply to take the conduct of the suit out of the hands of 
the plaintiff who professes to represent but does not represent the 
wishes of the great body of the absent parties:* ^ He may also apply 
that neither the plaintiff, nor the defendant properly represents the 
views of himself and certain other persons of a class and that he 
may be made a defendant to represent the persons being dissentient 
from the plaintiff's views-* 

(b) Parties on behalf of others : There may be cases in which par- 
ties are not personally interested in the subject matter of suits and 
litigate only on behalf of others. Common instances are suits 1 ) 3 ^ 
or against (i) executors or administrators, (ii) trustees, (iii) shebait of 
an idol, (.v) mutwalli of a Wakf, (v) benamdar. 

T). Parties suing without being entitled to claim the decree 
to be made in their favour : In cases where executors, administra- 
tors or trustees, who are ordinarily entitled to represent the benefi- 
ciaries in suits relating to the estate, refuse or are unable to sue, a 
beneficiary may himself institute a suit, say, against a debtor of the 
estate, making the executors, administrators or trustees, as the case 
may be, defendants in addition to other necessary parties, but in 
such suit he can only ask for a decree in favour of the defendants 
who are the executors, administrators or trustees and not in his 
favour*. 


1. WUson V. Ohurch^ (1878) 9 Oh. D. 552, 

2. Kumaravelu v. T. P. RannMwami^ (1933) L. 11. GO I.A. 278, 

3. MeGheane v. Oyles^ (1902) 1 Ch. 911, following WHsm v. G/mreh, supra. 

4. Watson v. Gave, (1881) 17 O. D. 19. 

5. Fraser v. Gooper, (18^) 21 O. D. 718. 

G. Taun Man v. Ghe Som, A. I, H. 1932 P.0. 14G, Ipl. 
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6. Parties as plaintiffs upon lending their names : An illnstra- 
tion of a party under this head is furnished in the case of trustees 
who refuse to institute a suit. When the trustees refuse to sue, a 
beneficiary may himself sue by making the trastees defendants in 
addition to any other necessary parties. He may also call upon the 
trastees to lend their names by offering them a proper indem- 
nity, If the trastees refase to allow their names he may compel 
them to lend their names by obtaining the leave of the Coart to sue 
in the names of the trastees'.^ 

7. Parties in more than one capaeity : A plaintiff can sne 
and the defendant can be sned in more than one capacity. Thus a 
person may sae and may be saed in his personal as well as in his 
representative capapity. An exception to the rale is in the case of 
claims by or against executor, administrator or heir. Under onler 
II, r. T) of the C. P., Code, “No claim by or against an executor, ad- 
ministrator or heir, as such, shall be joined with claims by or 
against him personally, unless the last mentioned claims are alleged 
to arise with reference to the estate in respect of which the plaintiff 
or defendant sues or is sued as executor, administrator or heir, or 
are such as he was entitled to, or liable for, jointly with the deceased 
person whom he represents.’' 

Even where it is permissible to sue in different capacities Court 
lias a discretion to order separate suits to be filed or separate trial 
of the claims made in such capacity. Thus where a plaintiff in 
his individual capacity SQUght to recover possession of properties, 
B., C., D., and E„ and as shebait sought to recover possession of pro- 
perty A., it was held in a Calcutta case, that the plaint should be 
treated as comprising two suits and the two suits should be separate- 
ly tried*. 

As a rule the same person (by which expression is meant ‘legal 
person*) cannot be both plaintiff and defendant in the same suit*. 
But in certain circumstances a person in his individual capacity may 
sue himself in a different capacity. Thus, in a given case, an indi- 
vidual who happens to be a member of a partnership can sue the 


1. See 'Trustees’, Chap. IX, under “Classes of persons’' under sub-head 

“Suits between benefieiaries and third parties”, infra. Bee also Annual 
Practice, 1938, p. 247. 

2. Harendra Nath v. Purm Chandra, (1928) I. L. Ti. 55 Cal. 104. 

3. Ratanbai v. Narayandas, (1927) I. L. R. 51 Bora. 771. 




54 Parties [ Pt. 11. 

partnership as its creditor.* The plaintiff as the trustee of A. can 
sue a firm of which he is individually a partner^. An individual 
who is Mayor of a Borough may sue, as an individual, the Cor- 
poration constituted by “The Mayor, Aldermen and Burgesses”^. 

S. Parties for the purpose of watching proceedings : Quasi- 
parties : — There are cases w^iere third persons are allowed ‘to come 
and see * tlie proceedings in order that they may be bound by 
them. Thus, under Sec. 283 of the ln(\ian Succession Act, 192r), 
persons claiming to have an interest in the estate of the deceased, 
to whom citations are issued, are entitled to come and see the pro- 
ceedings before the grant of probate or letters of administration. 
In partition suits, mortgagees of co.sharers are sometimes given 
leave to watch the proceedings in order to safQ» gifard their inter- 
ests^. Such persons are not parties to the suit. In no case, how- 
ever, ought any body to be added as a party to Uie suit merely for 
the purpose of watching proceedings®. The converse rule was 
laid down by Jessel M. R., that no person ought to be allowed to 
intervene in an action without being formally made a party to 
the cause®. 

9. Pro-forma defendants : The expression ‘ pro-forma defen- 
dants ’ is not known to law.* But “it does happen sometimes*' as 
Rankin 0. J., pointed out in a Calcutta case^, “ that a person is 

1. Premji Ludha v. Dossa Doongcrscy, (1880) I. L. R. 10 Horn. .'loO, lUJI. See 

G. XXXI, r. 9, C. P. Code. 

2. Jivraj Lalhamal v. Dinanath rfr Co, A.I.R. 1$^2G Sind 4. 

3. See In re : Abercomhie^s Will Tf'iist, (1931) VV. N. 109 ; Annual Practice, 

1938, p. 214. 

4. Jadunath v. Murari MohaUt (1930-31) 35 C. VV. N. 296. 

5. Xational Insurance • Co., Ltd, v. Nissim Abraha^n Gubbay, {V329) J. I 

.o6 Cal. 447, 451, 452 (Two legatees filed a suit on the original side of the 
High Court for administration of the estate of A. An application was 
made by the National Insurance Co., Ltd., who were mortgagees of 
11/lGth shares and sub- mortgagees as regard 4/ 16th share to to added 
as parties to the suit. Costello J., ordered that the applicants be added 
**for the purpose of watching the proceedings". On appeal, Rankin 
C. J., held, “It appears to me to be a mistake to make an order for a 
person to be a party for watching the proceedings. I see neither 
meaning, nor purpose in such an order. The applicant who have an 
interest to the extent of 15/l6th share in the property ought to be 
allowed to become parties to the proceedings"). 

6. Samuel v. Samuel^ (1879) 12 C. D. 1132. 

7. Per Mullick J, in Nardalal v. Naresk, 41 1. C. 468, 

8. Sadhu Kathalia v, Dhirendra, (1928) I. L. R. 55 Cal. 590. 
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impleaded merely for the sake of conformity, as for example, the 
plaintiffs* co-sharers. A person may be impleaded to represent the 
legal interest although he is a bare trustee having no real interest 
in the matter, or he may be impleaded because he has a right or 
title which is affected by the order sought though not prejudicially 
affected. There are circumstances under which it is not improper 
in ordinary language to describe a defendant as being joined pro- 
fonna/^ Even so, the learned Chief .Justice pointed out that “ //ro- 
forma defendant is not a term that ought ever to appear in the 
cause-title of any suit or proceeding In the case before his 
Lordship, the plaintiffs, who claimed a thirteen annas four pies 
share in a revenue paying estate, sued six persons for ejectment, 
impleading a group of 1(17 persona besides as co-sharer pro-forma 
defendants. The plaintiffs claimed no relief against any of the 
107 })ro-forma defendants. They were apprehensive that some 
of them might lay claim to some right or interest in the suit lands. 
Ildd^ “The plaintiffs would seem to have come under Sec. 42 
Specific Relief Act which entitles a person entitled to any legal 
right as to any property to institute a suit against any person deny- 
ing or interested to deny his title to such character, but 1 need 
hardly say that it is prima facie a very curious discretion to grant 
a declaration against persons who have made no specific claim 
hostile to the plaintfffs’ interest and who have in no way asserted 
or formulated any claim of a hostile character *\ 

It will thus appear that in a case in which the plaintiff is en- 
titled to sue only persons denying or interested to deny his title, 
no ono ought to be added as a party who does not deny or is inter- 
ested to deny the plaintiffs’ title. To quote from the judgment in 
the said case, “ It is no part of the duty of the law Court to issue 
notices round the world to persons to come in to make claims, if 
any, or take objection if any to the plaintiffs evicting the persons 
who are in actual possession of the plaintiffs’ property. I hope if 
ever again a Court finds a hundred defendants against whom there 
is no real case made in the plaint it will take the necessary steps 
to deal with that situation and put an end finall}' to the litigation 
A pro-forma defendant need not be joined in appeal.^ On the 
death of a pro-forma defendant, omission to bring on record his 
legal representatives does not cause the suit to abate.^ 

1. Krishna Kumar v. Atul Chandra, (1924) 39 C. L. J. 612. 

2. Brij Inder Singh v. Kamhi Ram, (1916-17) L. R. 44 1. A. 218, 228. 



56 


Parties 


[ Pt. IL 


OHAPTKR VII 

PARTIES : JOINDER, MISJOINDER AND NON JOINDER OF— 

Joinder of plaintiffs : — IJader certain circarnstances several per. 
sous may join as plaintitfs iu the same suit. ^‘All persons may be 
joined in one suit as plaintiffs in whom any right to relief in respect 
of or arising out of the same act or transaction or series of acts 
or transactions is alleged to exist whether jointly, severally or in 
the alternative, where, if such persons brought separate suits any 
common question of law or fact would arise, ^ but if such joinder 
would embarrass or delay the trial, the Court can pvt the plaintiffs 
to their election, or order separate trials or make such order as it 
thinks expedient’*.^ 

The first condition is that the right to relief should exist in the 
plaintiffs jointly^ severally or in the alternative, A right to relief is 
several where it is enjoyed by one in common with others, so that 
any one of the several may institute a suit to enforce his individual 
right without impleading the others as co-plaintiffs with whom the 
right is enjoyed in common.* A right to sue in the alterwitive 
exists where the plaintiffs allege that either one or the other is en- 
titled to relief.^ A right to relief is joint where several persons are 
jointly interested in the same. Where two or more persons are 
jointly entitled to the same relief in respect of a transaction, they 
not only may but as far as possible must all join as plaintiffs in one 
suit. Thus, where there are several trustees, they should ordinarily 
be co-plaintiffs and any of them should be made defendant who 
is unwilling to be joined as co-plaintiff or has done some act pre- 

1. 0. 1, r. 1, 0. P. Code (identical with O.XVI, r. 1, R. S. C.). The obiect of 

the rule is to avoid needless expense where it can be done without doing 
injustice to any one ; Markt df Go, Ltd, v. Knight S, S. Co, Ltd,, (1910) 2 
K. B. 1021, 1037 ; Per Mukherjee J. in Ramendra v. Brojendra, (1918) 
I.L.R. 45 Cal. Ill, 134: *'On the one hand, we had the fundamental 
principle that needless multiplicity of suits should be avoided ; on the 
other hand, we have the equally essential principle that the trial of the 
suit should not be embarrassed by the simultaneous investigation of 
totally unconnected controversies**. 

2. 0. 1, r. 2, C. P. Code. 

3. Jawahra v. Akbar Husain^ (1885) I. L. B. 7 All. 178 ; of Baiju Lai v. Bulak 

IM, (1896) I. L. R. 24 Cal. 885. 

4. Fakirdpa v. Rudr&pa, (1892) I. L. R. 16 Bom. 119,ffl22; 123. 
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cltiding him from being plaintiff.^ In the first case, the suit ought 
not to be dismissed simply because it is not shown that he had 
refused to join as co-plaintiff. He may, if he chooses, be shifted to 
the side of the plaintiffs.^ In the second case, there is no duty 
on the plaintiffs to have consulted him before the suit was filed or 
to have asked him to join in bringing it, and he is not entithnl 
to be transferred to the category of plaintiffs^. It should be 
noted that the question as to whether a necessary co-plaintiff added 
as a co-defendant should be transferred to the side of the plaintiffs 
or not is a matter of perfect indifference to the substantial defen- 
dant. He is protected if all the parties entitled to relief against him 
are on the record, some as the plaintiffs, the others as the defen- 
dants^. 

The second condition is that the right to relief in each plaintiff 
must be in respect of the same transaction or transactions and that 
a common question of fact or law should exist.® 

Under the Civil Procedure Code, 1882, Sec. 2fi, there was a con- 
flict of decisions as to whether persons having dilTerent interests in 
a property could join as co-plaintiffs to recover possession of the 
property from the third party if the ground on which the relief was 
claimed was common to all the defendants. But under the present 
rule, such persons may join in one suit as plaintiffs. 

Farther, under the present rule, plaintiffs may sue in a double 
capacity if the conditions prescribed by O. 1, r. 1, 0. P. Code, 1P08, 
are complied with. Thus, where the plaintiffs in a doable capacity 
as trustees interested in the reversion and as actual residents, 
sued the defendant (the occupier of a piece of land adjoining that of 
the plaintiffs) and prayed for an injunction restraining the defendant 

1. Kokilasari v. Mohunt Rtidranand, (1907) 5 C. L. J. 527 ; Shanmuga v. 

Suhhayyaj (1922) 42 M.L.J. 133 ; Shital Ghandra v. Manik Ghandra, 
(1908-09) 13 C.W.N. 509 ; Mauny Pe Tru v. (J. Thay, A.I.R. 1934 Rang. 
347; Johnson v. Stephens S Garter Ltd,y (1923) 2 K. B. 857 (where it was 
held that a necessary co-plaintifi was rightly joined as a defendant 
because he in breach of his duty to the plaintiff colluded with the 
defendant and brought about the breach complained of) ; Peari Mohan 
V. Ohunder, (1898-99) 3 C.W.N. 271, 275 (F.B). 

2. Per Maclean C. J., in Peari Mohun v. Kedarnath, (1893) I.L.R. 20 Cal. 409, 

413. 

3. Mariyil Raman v. K, M. Narayanan^ ^1903) I.L.R. 26 Mad. 461. 

4. Tarini Kant v. Nund Kishore, (1883) 12 C.L.R. 538. 

5. Cf» Stroud V. Lawson^ (1898) 2 Q. B. 44, 51-54 ; Walhert v. Ori ent (1699) 2 

Oh. 696, 702. 

8 



58 


Vartien 


[ Pt. II. 

from committing an alleged nuisance, held^ that there could not be 
any objection to the plaintiffs suing in their doable capacity.^ 

Where there are several plaintiffs, the Court has power to give 
judgment, without any amendment, for such one or more of the plain- 
tiffs as may be found to be entitled to relief.^ 

Where there are numerous persons having the same interest in 
one suit, one or more of such persons may with the permission of 
the Court, sue in such suit on behalf of or for the benefit of all per- 
sons so interested. And any person on whose behalf or for whoso 
benefit a suit is instituted may apply to the Court to be made a 
party to such suit®. Again, where there are more plaintiffs than 
one, any one or more of them may be authorised in writing by any 
other of them to appear, plead or act for such other in any procee- 
ding*. 

The following are illustrations of the rules regarding joinder of 
plaintiffs ; 

lllmtraiiom : — 

(a) Where the right to me is several : 

(i) Four persons each of whom took debentures on the faith of the statements 
in a prospectus and covering letter issued by the Directors of a company joined 
as co-plaintiffs claiming damages for mis-representations contained in the 
prospectus and covering letter. Byrne J., held, “If in the present case separate 
actions had been brought there would be common questions of law or fact. It is 
perfectly true that to establish their respective rights to relief each of the 
plaintiffs must prove his title, but there is a common ground of action, namely, 
the loss to the plaintiffs caused by the defendant's issuing the prospectus’* : 
Drineqhier v. Wood, (1899) 1 Ch. 393, 397. (An illustration is given in the 
judgment of Byrne J. as follows : If injury is done to terrjice of ten bouses by 
illegal use of a traction-engine passing in front of them, each owner would have 
to prove the title to his house, but the other questions of fact and law would be 
common to all the owners, and I have no doubt they could all sue in one action). 

(ii) The Universities of Oxford and Cambridge jointly instituted a suit to 
restrain the defendant from selling his books as “The Oxford and Cambridge 
Publications”. Ueld, they can join in one action as the right to relief arose out 
of one transaction or a scries of transactions (if each publication was a separate 
transaction) and that the question of publication and the belief that would be 
induced by such publication wore common questions of fact : Universities of 
Oxford and Gamhridfje v. Gill, (1899) 1 Ch. 55. 

3. Bai Bhieaji v. Perojshaw Jivanji, (1916) I. L. K. 40 Bom. 401, 403. 

2. 0. 1, r. 4. C. P. Code. 

3. 0. 1, r. 8, C. P. Code. See heading “Parties on behalf of themselves and 

others,” supra. 

4. 0. 1, r. 12, C. P. Code. 
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(b) Where the right to sue is in the alternative ; — 

A, the widoW) and B, the adopted son, of C, deceased, filed a suit to recover a 
debt due to O. The adoption was challenged by C’s reversioners. A did not 
dispute the adoption. The prayer in the plaint was, if the adoption was 
established a decree should be made in B*s favour but if the adoption was held 
not proved, then a decree should be passed in favour of A. f/dd, the suit was 
not bad for misjoinder: Fakirap*a v. Rud rap' a, ^ {IS92) I. L. R. 16 Bom. 119, 
122, 123/ 

(c) Where there is no common q^iiestion of law or jact : — 

The plaintiffs who were holders of a piper service in a temple and entitled to 
different shares in the inam, instituted a suit for setting aside a wrongful order 
of dismissal passed by the trustee of the temple. Held, the charges of misconduct 
against the several plaintiffs could not* be tried together as each of their cases 
gave rise to differeni; questions : Medura eie. v. Sundaram A. I. R. 1926 
Mad. 57, 58. * . 

Joinder of defendants : ‘^All persons may be joined as defendants 
figainst whom any right ‘to relief in respect of or arising out of the 
same act or transaction or series of acts or transactions is alleged to 
exist, whether jointly, severally or in the alternative, where if 
separate suits were brought any common question of law or fact 
would arise* It is not necessary that every defendant should be 
interested as to all the reliefs claimed in any suit against hirn.^ 
The rule does not require that all questions of law or fact must be 
common to all the parties. It is sufficient that there is a common 
question.^ 

Illustrations : 

((i() A brought a suit against B, C, D and K for recovery of certain docu- 
ments of title and the goods covered thereby, in the alternative, the value of the 
goods. He alleged that the goods in suit were his property ; that defendant B. 
obtained from him the documents of title relating thereto by fraud and made 
them over to defendant 0 ; that defendant C wrongfully dealt with them and sold 
the goods to defendants 1) and R ; that D and E claimed to retaifi the goods and 
documents of title. Held, *The right to relief against each of the defendants is 
based upon the same act, namely, the alleged fraud of B, and this is so notwith- 

1. O. 1, r. 3, C. P. Code. (O. XVI, r. 4, R. B. C.) ; S hy am Behari Malta 

Prasad, A. I. R. 1930 AIL 180. The rule also refers to joinder of causes 
of action : Per Woodroffe .1., in Ramendra v. Brajendra, (.1918) I. L. R. 
45 Cal. Ill, 123 ; ITaremlra v. Puma Chandra, (1928) I. L. R. 55 Cal. 
164 (O. I, rr. 1 and 3 of the C. P. Code deal with joinder of causes of 
action as well as joinder of parties). The rule is applicable to contracts 
as well as to torts : Bullock v. London General Omnibus Co*, (1907) 

1 K. B. 264. 

2. (). I. r. 5, C. P. Code. 

3. Ramendra v. BrajenSra, supra. 
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standing the fact that there may have been subsequent acts or transactions in 
which the different defendants are individually concerned and which may enable 
them to raise distinct defences. If different suits were instituted, at least one 
common question of fact would arise, namely, the exact nature of the act imputed 
to B, which would have to be investigated, presumably on the same evidence 
separately adduced in several suits : Per Mookerjea J., in Ramendra v. Brajmdra, 
(1918) I.L.K. 45 Cal. Ill at 136. ^ 

{b) A, holder of 100 shares in a Company, brought an action against fhe Com- 
pany, its several directors and promoters and the executors of a deceased director 
and promoter, claiming as against the Company cancellation of the allotment to 
him of his shares and return of the money paid by him with interest; damages as 
against the defendants other than the Company and rectification of the Company’s 
Register of Members by the removal of his name therefrom. He alleged that he 
had applied for the shares upon the faith of, and induced Ijy the mis-representa- 
tions contained in a prospectus issued by and with the eiR^ority of the defendants 
(other than the Company and the executors) and of the deceased. I Feld, 'Mn 
substance, the share-holder has one grievance, call it n cause of action or what 
you like ; and in substance he has one complaint, and all the persons he sues, 
have according to him, been guilty of conduct which gives him a right to relief in 
respect of one thing which they have done, namely, issuing of a prospectus : 
Per Lindley M. R., in Franhenhurg v. Great Horseless Carriage Co», (1900) 
1 Q. B. 504. 

(c) A entered into a contract with B. Co. to supply them with certain printed 
cards which should conform to certain specimens supplied to him by them. In 
order to carry out that contract A entered into a contract with W. Co. to supply 
him with the cards which he had agreed to supply and paid for them. The cards 
were duly sent to the B. Co by the W. Co. by the direction of the plaintiff, but 
the B. Co. refused to accept them on the ground that they did not conform to the 
specimens supplied by them to the plaintiff. The plaintiff brought an action 
against the B. Co. <& W. Co., claiming as against the former the price of goods sold 
and in the alternative as against the W. Co. damages for breach of contract in not 
supplying the cards in accordance with the specimens. Defence : Misjoinder of 
parties and Causes of action. Held, by Lawrence J., that the Court has discretion 
as to allowing the joinder of the two defendants and that as there was a common 
question of fact to be tried namely, whether the cards were in accordance with the 
specimens supplied, the Court would in the exercise of that discretion allow the 
two defendants to be joiried in one action. As a general rule where claims by or 
against different parties involve or may involve a common question of fact being 
of sufficient importance in proportion to the rest of the action to render it desira- 
ble that the whole of the matters should be disposed of at the same time, then it 
will allow the joinder of plaintiffs or defendants subject to its discretion as to how 
the action should be brought : Per Pickford L. J., in Thomas v. Moore ^ (1918) 

1 K. B. 555, 565. 

It should be noted that “joinder of parties and causes of action 
is discretionary in this sense that if they are joined there is no 
absolute right to have them struck out but it is discretionary in the 
Court to do so if it thinks right." This discretion may be exercised 
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even if such joinder is within the sound construction of the 
rules. ^ 

The plaintiff can at his option, join as parties all or any of the 
persons jointly or severally liable on any contract, including parties 
to bills of exchange, hundies and promissory notes.* 

If the plaintiff is in doubt as to the person from whom he is to 
obtain redress, he may join two or more defendants in order that the 
question as to which of the defendants is liable, and to what extent, 
may bo determined as between all parties.® The Court has power 
to give judgment against such of the defendants as may be liable.'^ 

Misjoinder of plaintiffs : We have seen that plaintiffs may be 
joined in one suit in a case covered by O. 1, r. 1, P. Code. Hut 
if two or more persons are joined in one suit, in a case not covered 
by 0, 1, r. 1, the result is a misjoinder of plaintiffs. 

Mhjoinder of 2 ilaintiffs and museji of action : Under O. ]],r. il, 
C. P. Code, the plaintiff, save as otherwise provided in rr. 4 and 5 of 

O. 11, may unite in the same suit several causes of action against the 
same defendant, or the same defendants jointly ; and any plaintiffs 
having causes of action in which they arc jointly interested against 
the same defendant or the same defendants jointly, may unite such 
causes of action in the same suit. This rule is to be read subject 
to the provisions of O, 1. r. 1 of the Code. Thus, whore there are 
two or more plaintiffs and two or more causes of action, they may 
be joined in one suit if the right to the relief and the causes of 
action arise from the same act or transaction or series of acts or 
transactions and there is a common question of law or fact, though 
they may not all be jointly interested in all the causes of action.^ 
But, if the right to the relief claimed does not arise from the same act 
or transaction or series of acts or transactions or if there is no com- 
mon question of law or fact, the plaintiffs cannot all join in one 
suit unless they are jointly interested in the causes of action as 
provided in O. 11, r. 3, of the Code, If the plaintiffs are not jointly 
interested in all the causes of action the case is one of misjoinder of 


1. Per Pickford, L. J., in Thomas v. Moore, (1918) 1 K. B. 555, followed in 

Mahanth Ramdhan Puri v. Ghmidhury Lachmi Narain, (1936-97) 41 
C. W. N. 418, 419, 422 P. C. 

2. 0. 1. r. 6, C. P. Code. 

9. 0. 1, r. 7, C. P. Code. 

4. O. l,r.4, C. P.Code. 

5. See Miilla’s C. P. Code, 10th Kdn. p. 493. 
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plaintiffs and causes of action*. Thus, where five plaintiffs con- 
tract separately to sell cotton to the same person, they cannot all 
join in one suit against the said person and claim damages for breach 
of the five contracts 

Misjoinder of defendants : If two or more persons are joined as 
defendants in one suit, in a •case not covered by O. 1, r, 3, tho 
result is a misjoinder of defendants. 

Misjoinder of defendants and of causes of action : Multifarious^ 
ness : Under O. II, r. 3, C. P. Code, the plain tifi! may unite in the 
same suit several causes of action against the same defendant, or 
the same defendants jointly. This rule is to be read subject to O. I, 
r. 3, of the Code. The effect of the two rules may J)e stated thus; 
Two or more persons may bo joined as defendants, in*one suit where 
there are two or more causes of action provided the right to the 
relief claimed arises from the same act or transaction or series of 
acts or transactions and there is a common question of law or fact.^ 

Non-Joinder of parties : We have already stated that all neces- 
sary parties must be before the Court. Where the right to sue is 
joint, all persons jointly entitled to the same must ordinarily join 
as co-plaintiffs. If a necessary party refuse to join as coq^laintiff, 
or has done some act precluding him from joining as co-plaintiff, 
he should be added as defendant. But his omission altogether from 
the record, would constitute a non-joinder of party. 

Consequences of misjoinder and non-joinder : Formerly in 
England misjoinder of a plaintiff was a ground of noii-suit, while 
non-joinder of a necessary plaintiff was tho subject of a plea in 
abatement. 15iit now under O. XVI, r, II, R. S. C., no action shall 
be defeated by reason of misjoinder or non-joinder of parties and 
the Court may in every cause or matter deal with the matter in 
controversy as regards tho rights and interests of the parties act- 
ually before it.^ The Court may order the names of any parties 
improperly joined to bo struck out and the names of any parties 
who ought to have been joined or whose presence before the Court 
may be necessary in order to enable the Court effectually and 
completely to adjudicate upon and settle all questions involved 
in the cause or matter to be added. The above rule is intended to 


1. Gf. Ramendra v. Brajendra^ (1915) I. L. R. 45 Cal. Ill, 122, 123. 

2. Ghandulal v. DatfUn, (1925) 27 Bora. L, 11. 472. 

3. See Mulla’fl C. P. Code, 10th Kdn., p. 495. 

4. Kendall v. Hamilton ^ (1879) 4 App. Cap. 504. 
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do away with pleas in abatement', and to secure the determina- 
tion of all disputes relating to the same subject matter without the 
delay and expense of several actions and trials^. The same rule 
finds expression in 0. 1, rr. 9 and 10, C. P. Code. The above rule 
does not mean that judgment can be obtained in the absence of 
a necessary party to an action^. Thus, where objection as to the 
non-joinder of necessary party is taken at the very outset and the 
plaintiffs do not implead him the suit must be dismissed''. And 
where the suit is so disiliissed the appellate Court will not .accede 
to any request to allow any opportunity of joining a party so 
omitted, at that stage*. 

O. 1, r, 9, is a rule of procoilnre and it cannot affect the subs- 
tantive law. only enables the Court to make a decree between 
the parties actually before it if that can legally and effectively be 
done. This rule wag never intended and could never have been 
intended to make’ an illegal decree. Thus, if no decree fixing the 
shares in the profits or for an account can bo made in the absence 
of certain persons without affecting them, rule 9 can never give 
the Court power to make such a decree®. 

In cases where the joinder of a person as a party is only a 
matter of convenience or expediency, the absent party may be 
added under O. 1, i’. 10 (2), C. P. Code, or the suit may be trieil 
without him.^ 

O. 34, r. 1, C. P. Code has been held to be subject to O. 1, r. 9, 
and therefore a prior mortgagee may sue for sale without joining 
a puisne mortgagee.® ’ 

Objections as to misjoinder and non-joinder : All objections on 
the ground of misjoinder or non-joinder must be taken at the 
earliest possible opportunity, and in all cases where the issues are 
settled, at or before such settlement, unless the ground of objection 


1. Kendall v. Hamilton (1879) 4 App. Cas. 504. 

2. Per fjord Esher, M. R., in Montgomery v. Foy, (1695) 2 B, 321, 324. 

3. Per Tx)rd Cave C. in Performing Right Society Ltd, v. London Theatres of 

Varieties Ltd., (1924) A. C. 1. 

4. Mohana Velu v. Annamalai, A. I R. 1923 Mad. 337, followed in Raghhar 

Dayal v. Firm Piare Lai, A. I. R. 1933 Lah. 93. 

5. Naha Kumar v. Radhashyam, (1930-31) 35 G. W. N. 977 (P. G.). 

6. Amirchand v. Raoji, A. I. R. 1930 Mad. 714. 

7. Shanmuga v. Suhhayya, (1922) 42 M. L. J. 13.3. 

8. Sital Prasad v. Asho Singh, (1923) 1. L. R. 2 Pnt. 175; Kherodamoyi 

Habib Shaha, (1924-25) 29 0- W. N 51. 
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has sabseqaently arisen; and any sacb objection not so taken 
shall be deemed to have been waived^. 

Where a decree is passed it shall not be reversed or substan- 
tially varied nor shall the case be remanded, in appeal on account 
of any mis-joinder of parties or causes of action*. The non- 
joinder of a necessary party, however, is a defect which affects juris- 
diction and is not within section 99 of the Code®. 

According to the English practice if an action is bad for defect 
of parties, the point may be raised on thef‘ pleadings or an applica- 
tton may be made for adding, striking out, or subtitutiug a plaintiff 
or defendant, or a preliminery objection taken*. 


CHAPTER VIIL 

PARTIES : ADDITION, STRIKING OUT, SUBSTITUTION & 
TRANSPOSITION OP- 

A. CourPs power to add) strike out and substitute parties. — 

O. 1, r. 10, C. P. Code®, in terms confers power on the Court to cure 
as far as possible defects of parties. The power is to be exercised 
in two specified cases ; ^ 

(1) Where a wrong person appears as plaintiff. 

(2) In other cases. 

(1) Where a ivrong person a/gfC'irs as jdninlif/ ^ : It may well 
be that a suit has been commenced in the name of a wrong person 
as plaintiff, or it may well be that after a suit has been instituted 

1. O. 1, r. 13, O. P. Code ; Bhattneharji v, Ishticui llmsain, A.I.U. 1933 Oudh 

129 (Case where a party raised objection as to non-joinder after the 
framing of issues, and the objection was not entertained) ; Chandra- 
nath V. Janki Prosai, A. I. R. 1933 Pat. 270 (Where objection raised 
for the first time in second appeal was rejected) ; Trikha Bam v. 
Durtfa Prashad, A. I. R. 1934 Lab. 459. 

2. Sec. 99, C. P. Code. 

3. Amirehand v. Raoji^ A. I. R. 1930 Mad. 714. 

4. Annual Practice, 1938, p. 259. 

5. Identical with O. XVf, r. 2, R. S. C. 

6. In England it has been held that O. XVI, r. 2, R. S. C. (which is 

the same as Q, r, 10 (1), C, P, Code) means that where an 
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it appears to be doiibtfnl whether it has been instituted in the 
name of the right plaintifE. 

In either case, the Court may order any other person to be 
substituted or added as plaintiff* — 

(a) if it is satisfied that the suit has been instituted through 

a honri fide mistake^, and • 

(b) that it is necessary for the determination of the real 
matter in dispute so to do. 

On an application for leave to amend l)y adding a plaintiff 
under this rule, the Court will not go into the merits of the case. 
Hut if upon the face of it it appears that the case is a perfectly idle 
one, it will not give leave*. 

• * 

action has bcca commenced between two living parties by a living 
plaintiff and the living plaintifl' afterwards turns out to be the wrong 
person, the Coivt'may substitute another person for the living plaintiff 
or may add another person as co-phiintiff as the case may be. But it 
does not justify the Court in creating a plaintiff in an action for the first 
time. Thus, where an action is commenced in the name of a dead man, 
his representative cannot be substituted as plaintiff : Tetlow v. Orela 
(1920) 2 Ch. 24. In India, the question as to whether the rule 
applies where a suit has been commenced in the name of a person who 
was not alive at the date of such commencement has been canvassed 
in a number of cases. In Tlaxarimal v. Shriram, A I. R. 1931 Nag. 55. 
it was held that O. I, r. 10 (1) C. P. Code does not contemplate the case 
of a dead person in whose name an action was commenced. In Makram 
AH V. Abdul flamidf A. I. R. 1927 Cal. 880, it was held that where 
a suit was instituted in, the name of two plaintiffs one of whom was not 
alive at the date of the commencement of the suit, the plnint may be 
amended by adding the heirs of the deceased co-plaintiff. Tri Karhnullah 
V. Bhanu Pratap, A I. R. 1938 Nag. 458, Neogi J., hcldy dissenting from 
the above two cases, that O. 1. r. 10 (1) only contemplates that a suit 
should have been filed in the name of a wrong person irrespective of 
whether he is a living or a dead person. It is submitted that the view 
taken by Neogi J., is open to question. The principle laid down in 
Tctloiv’s CASH hsLQ boon nppVied in Noorhhoy v. Seep, of State, A. I. R. 
1937 Sind 92. 

1. O. 1, r. 10 (1), 0. P. Code. 

2. A mistake can be called bona fide even if it was made without the exor- 

cise of due care and caution provided it was honestly made : Sukhdeo 
V. Yaahodabaij A. I R. 1932 Nag. 20. Where the point is doubtful that 
itself is evidence of bona fide mistake. Doaba Dank v. lliralal, (1920) 
2 Lah. L. J. 402. Mistake may be either one of fact or of law : Duckett 
V. Gover., (1877) 6 O. D. 82, 86 (mistake of fact) ; Ilw/hes v. Pump 
House Hotel Co., (1902) 2 K, B. 485 (mistake of law). 

3. Ayscowjh v. Rwl/ar, ^(1891) 41 Ch. D. 341. 

9 
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In granting leave to amend under this rule, the Court may im- 
pose such terms as it thinks just^ 

(2) In other case9 : The Court’s power to add or strike out 
parties is not limited to the addition or substitution of a plaintiff 
under O. I, r. 10 (1) C. P, Code. It extends to other cases. Thus, 
the Court may at any stage of the proceeding either upon or without 
the application of either party order that the name of any party 
improperly joined be struck out. The^Court may also require the 
addition of (i) a necessary party whose presence is necessary for the 
constitution of the suit, or (ii) a proper party whose presence before 
the Court may be necessary to enable the Court to effectually and 
completely adjudicate upon and settle all the questions involved in the 
suit. This rule is subject to the proviso thi\t n*o person shall be 
added as a plaintiff suing without a next friend or as a next friend 
of a plaintiff under any disability without his consent. 

The scope of 0. I. r. 10 (2) is wider than that of sub-rule (1). It 
is not confined to cases of hona fide mistake. 

A party ought to be struck off from the suit where no 
cause of action is mentioned against hirn.^ But where cause of 
action against a defendant is specially pleaded and a distinct relief 
is claimed against him, and the defendant is not impleaded only for 
the sake of convenience, an order directing the removal of his name 
ought not to be made. Such an order if made will be in substance, 
if not in form, a decree and the party aggrieved may appeal from 
the said order.® 

1. The person who applies for addition or substitution of plainti/f under 

this rule will generally be ordered to pay the costs of and occasioned by 
the amendment. He may in a given case also be ordered to bear all the 
costs of the action up to the time of the joinder of the added plaintiff. 
Other terms may also be imposed. Thus where A. alone sued B. to 
restrain him from building contrary to a restrictive covenant and it 
appeared that B. had a defence against A., and being in doubt as to his 
title to sue, A. applied to add C. as a co-plaintiff, it was held that there 
had been a hona fide mistake and consequently leave ought to be given, 
but upon the terms that if it should appear at the trial that A. could not 
maintain the action bnt G. could, A. should pay the costs of the action 
up to the date of the amendment, and C. should only be entitled to 
such relief as he could have claimed if the action had commenced at the 
time of his joinder as plaintiff: Ayseough v. Bullar^ supra. 

2. Malyam Patel v. Lakka Narayana, (1931) I. L. B. 54 Mad. 793. 

3. Shair AH v. Jogmohan Bam, (1931) I.iL,’.B. 53 AU. 466. 
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An order striking off the name of a party is appropriate in cases 
of actual misjoinder and not in cases of voluntary abandonment 
by a plaintiff of bis claim against a particular defendant, where 
the proper order to pass is an order of dismissal.^ 

The responsibility of deciding whether a certain person should 
be added as a party or not is entirely with \he Court. The matter is 
entirely discretionary with the Court, but that discretion ought to be 
exercised judicially and with proper consideration. Ordinarily the 
High Court would be most reluctant to interfere with an order 
refusing to make certain persons parties to the suit ; but 
where the judge has omitted to* take into consideration certain 
matters and the order of the Judge really amounts to a refusal to 
exercise a jurisdiction vested in him, the High Court can inter- 
fere. ^ 

In a Calcutta case* it has been held that the Court has no juris- 
diction to add a person as a party who is neither a necessary, nor a 
proper, party 

13. Court’s power to transpose parties : The provisions of O. 1, 
r. 10, C. P. Code are sutliciently wide to permit transposition of 
plaintiff to defence side and vice vcrsn,"^ 

(u) Transposition of defendants : Defendants may be transferred 
to the category of plaintiffs in any of the following cases : 

(i) Where a necessary co-plaintiff who is joined as a defen- 
dant and who has not done any act which precludes him 
from being a plaintiff wants to be added as co-plaiii- 
tiff® and the original plaintiff does not object to such 
joinder. 

(ii) Where a necessary co-plaintiff who is joined as a defen- 
dant wants to continue the suit after the death of the 
plaintiff® ; 

(iii) Where it appears that the right to sue is in a co-defendant 
and not in the plaintiff J 


1. Kishori Lai v. Tek Ghand, A.l R. 1934 Lah. 737. 

2. Kunja Behari v. Chintamoni, A.T.R. 1934 Pat. 425. 

3. Baikuntha Kumar Shil v. Sarat Chandra^ A.I.R. 1925 Cal. 1257. 

4. Brojendra Kumar v. Qobinda Mohan, (1915-16) 20 C.W.N. 752. 

5. Peart Mohun v. Kedarnath, (1899) I.L.R. 26 Cal. 409 at 413. 

6. Samintih v. Rajagopala, A.I.R. 1921 Mad. 124. 

7. Moot Ghand v. Bhocp Singh, (1928) T.L R. 3 Luck. 241. 
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(iv) Where it is necessarj for a complete adjadication upon the 
questions involved in the suit and to avoid multiplicity of 
proceedings.^ 

But on no account should an order transferring a defendant to the 
category of plaintiffs be made if it results in changing the character 
of the suit, or if it gives ri^e to conflicting interests between him and 
the original plaintiff.^ 

(b) Transposition of plaintiffs : As to transferring a plaintiff 
to the category of defendants, an order can be made (a) whenever 
there is a difference or conflict of interest between co-plaintiffs, * 
(b) when a co-plaintiff wants to* withdraw from the suit.^ But 
such an order will be made only on security for tlie original defen- 
dant’s costs being given by the remaining co-plAintiffs. As the case 
is really one of amendment, ordinarily security for past costs, that 
is, up to the date of making of the order should te ordered. Security 
for future costs should not be ordered in the absence of special cir- 
cumstances.® 

Limits on the exercise of the Court’s power: The power of 
the Court under 0. I, r, 10 C. P. Code is discretionary and can bo 
exercised under circumstances specified in the same rule. But, there 
are certain general considerations which ought to guide the Courts 
exercising the said power. Thus, in the following cases the said 
power ought not to be exercised : 

(i) A person who claims adversely to both the plaintiff and the 
the defendant cannot bo added either as a plaintiff or as a defendant. 
The reason of the rule is — if joinder of plaintiffs or defendants is 
impossible under rules 1 & 2 of O. I, of the C. P. Code, it does not 
become possible under 0. I, r. 10®. 

(ii) No person can be added or substituted as plaintiff without 
his consent,^ and no person can be added as a plaintiff without the 
consent of the existing plaintiff.® 


1. Bhupendra v. Rajeswar^ (1931) L.R. 58 LA. 228. 

2. Jayahandhu v. TlariSf (1922) 36 C. L J. 92. 

3. In re : Mathews^ Oates v. Money, (1905) 2 Ch. 460. 

4. Brown v. Sawyer, (1841) 3 Beav. 598. 

5. Bhairahendra v. Vday Narain, (1923) I.L.U. 50 Cal. 853. 

0. Chidambaram v. Subramanian, A.l.R. 1927 Mad. 834. 

7. Shital Chandra v Manik Chandra, (1908-09) 13 C.W.N. 509, 511. 

8. Pravat Chandra v. Aniulya Chandra, (1927) 45 C. L. J. 146. Cf. O. XVI, 

r. 11, R. 5^.0. • 
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(iii) No new plaintiff will be allowed to be added or sabsti- 

tated if the matters in dispate between him and the defendant 

would not be the same as those in dispute between the original 
plaintiff and the defendant^. 

(iv) No person can be added as a plaintiff if that would give 

rise to conflicting interest between the co-plaintiffs^. 

(v*) A plaintiff on record cannot be given a good cause of 
action (where he has none) bj the addition subsequently of a 
person as a plaintiff who has a good cause of action®. 

(vi) No person can be added as plaintiff to a suit, if thereby 

a defence under the Statute of Limitations would be defeated^. 
This rule will not apply to a case where a party is added or subs- 
tituted owing to ctn assignment or devolution of interest during the 
pendency of a suit or where a plaintiff is made a defendant or a 
defendant is made a, plaintiff 

(vii) The same person cannot appear as a plaintiff and a de- 
fendant in the same action®. 

(viii) A defendant cannot be the next friend of a plaintiff 
under disability^. 

Limitation — where there is addition, substitution or transposi- 
tion of parties : Section 22 of the Limitation Act provides as 
follows ; — 

“(1) Where, after the institution of a suit, a new plaintiff or 
defendant is substituted or added, the suit shall, as regards him, 
be deemed to have been instituted when he was so made a 
party.” 

1. John Boisogomoff v. Manmatha, (1931) I. L. U. 58 Cal. 501 ; Mukhi Jeram- 

(las V. TikamaU A, I. R. 1935 Bind 194 ; Pravai Chandra v. Amnlga 
Chandra, (1927) 45 C. L. J. 146. 

2. Jaijabandhu v. Uarhh Chandra, (1922) 36 C. L. J. 92. 

3. Jamnadas v. Daniodardas, (1927) 29 Bom. L. K. 418 ; Clowes v. Hilliard, 

4 Ch. D. 413 (a cane where the original plaintiffs had no sufficient 
interest in law to entitle them to sue). 

4. Bee. 22 (1) of the Limitation Act. 

5. Sec. 22 (2) of the Limitation Act ; Krishnaji y, llanmaraddi, (1934) I. L. 

R. 58 Bom. 536. 

6. Prernji Ludha v. Dossa Doongerscy^ (1880) I. L. R. 10 Bom. 3.58, 361 ; 

Kllis V. Kerr, (1910) 1 Oh. 529. In Knglarid a person who represents 
various interests, e. g. a public trustee, is not allowed to be both plaintiff 
and defendant ; In re : Phillips, Public Trustee v. Meyer, (1931) 101 L. J. 
Ch. 101. 

7. This result will follow from O. XXXII, r. 4, C. P. C. 
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“(2) Nothing in sab-section (1) shall apply to a case where 
a party is added or sabstitated owing to an assignment or devo- 
lation of any interest daring the pendency of a salt or where a 
plaintiff is made a defendant or a defendant is made a plaintiff.*’ 

The above section shall appl^^ only in the case of a new plain- 
tiff or defendant who is a nV3cessary party. 

Therefore, it shall not apply in the following cases : — 

(i) If fresh parties are merely joined for the purpose of safe- 
guarding the right subsisting as between them and others claiming 
generally in the same interest. Thus in a suit brought by the 
managing members of a joint Hindu family an objection being 
taken by defendant, the other members of the family were 
joined as plaintiffs, but after the period of limitation prescribed 
for the suit, Held^ by the Judicial Committee, that the suit as ori- 
ginally brought was properly constituted ; thaft the members of 
the family subsequently added were unnecessary parties and that 
the suit was consequently not barred*. 

(ii) Where the amendment is merely the correction of a misdes- 
cription of a party. In such cases ‘‘there is complete power in 
the Court to give the appropriate reliefs to the plaintiff without 
any regard to the terms of Section 22, Limitation Act^.” 

(iii) Where the amendment does not alter the chcaracter of the 
suit and no new defendant is brought on the record®. 

1. Kishan Prasad v. Har Narain, (1911) I. L. R. 33 All. 272 (P. C.) followed 

in Banwari Singh v. Sakhraj Singh, A. I. R. 1931 All, 585. Cf. Ouruv- 
ayya Gouda v. Dattatraya, (1903) I. L. R. 28 Bom. 11. 

2. Per Das J., in E, L By. Co. v. Ram Lakkan, (1924) I. L. R. 3 Pat. 230, 

233 ; cf. Seodoyal Khemka v. Joharmull Manmully ^1923) I. L. R. 50 Cal. 
549, 557, 558, 559, (In determining whether a party intended to be sued 
has been misdescribed, the Court ought not to be guided by the barest 
technicality, for orders and rules framed for procedure in suits and 
actions were created for the purpose of being the handmaid and not the 
mistress of the law *’) ; Manni v. Crooke, (1879) I. L. R. 2 All. 296, re- 
ferred to in Nistarini v. Sarat Chandra, (1915-16) 20 C. W. N. 49 ; 
Saraspur Mfg. Co. v. B. B. db (7 . 1 Ry> Co., (1923) I. L. R. 47 Bom. 785 ; 
Oopiram v. Agents, E. /. By. and O. fSb R. Ry., 1925-26) 30 0. W. N. 209 ; 
Anukul Chandra v. Chairman, Dacca DisU Board, (1927-28) 32 C. W. 
N.396. 

3. Peary Mohun Maker jee v. Narendra, (1910) 1. L. R. 37 Gal. 229, 234 (The 

object of the amendment was to determine judicially which of the living 
discendaiits of the original testator, all of whom wore already parties 
to the suit, was to be considered sebait), t 
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(iv) Where a party sues or is sued in one capacity and the 
amendment is made by adding him in another capacity also. Thus, 
where the plaintiff originally sued in his personal capacity, but 
later on after the expiry of the period of limitation amended the 
plaint by adding himself in his capacity as administrator also, 
Held, that as the amendment made a change of form only and 
not o£ substance, the suit was not barred by limitation ^ 


- . CHAPTER TX 

. CLASSES OF PERSONS. 

Adatia : See “Pakka and Katcha Adatias”, infra. 

Administrator : See “Executors and Administrators”, infra. 

Administrator-General : The Administrator.General is a cor- 
poration sole by the name of the Administrator-General of the 
Presidency for which he is appointed and, as such, Administrator- 
General shall have perpetual succession and an olficial seal, and 
may sue and be sued in his corporate name*^. 

Nothing in Sec. 80, C. P. Code, shall apply to any suit against 
the Administrator-General in which no relief is claimed against 
him personally®. » 

Agent : The right of the agent to sue the principal, and his 
liability to be sued by the principal, depend upon their duties and 
obligations towards each other and do not need much exposition. 
The point that needs consideration is the agent's, and, conversely, 
the principaPs, rights and liabilities in relation to third parties 
and the classes of suits in connection therewith. The said suits are 
classified under the following heads : 

1. When principal may sue. 

2. When principal may be sued. 

3. When principal cannot be sued. 

4. When a person who contracts as agent may sue 

as principal. 

1. Naba Kumar v. Higheaxany^ (1924) I. L. R. 51 Gal. 845, 

2. Sec. 5, Adm.-Gen, Act (HI of 1913). 

3. S^. 41, (Ibid). 
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5. When agent may sue or be sued. 

6. When agent cannot sue or be sued. 

• 7. When pretended agent may be sued. 

8. When both princii>al and agent or either of them 
may sue. 

3. When both pp'incipal and agent or either of them 
may be sued. 

Note : The special incidents attaching to special classes of agents such as 
brokers, factors, auctioneers, etc., are dealt ^vith^se para tel y under different heads. 

1. W?ien principal may sue: When a contract is made by an 
agent as such, in other words, where the principal is disclosed, 
the principal is entitled to sue thereon. The agent cannot sue 
unless he has a beneficial interest'. »• 

When a contract is made with an agent m his own name for 
an undisclosed principal, either the agent or the principal may 
sue upon it*^. But “if the principal has interfered and has requir- 
ed or has obtained completion of the contract with himself person- 
ally, the agent’s right of action thereon ceases®”. In a suit by an 
undisclosed principal, the other contracting party, however, shall 
have as against the principal the same rights as he would have had 
as against the agent if the agent had been principal'^. And if the 
principal discloses himself before the contract is completed, the 

1. Williams v. Afillinyion, (17S3) I Hy. Bl. 81 (action by auctioneer who 

has a lien or special property in the goods) ; Durya Prasad v, Gau n- 
pore Flour Mills, A. I. R. 1929 Oudh 117 ; Coorla Spinniny etc , v. 
Vallabhdas, 27 Bom. L. R. 1168. 

2. [jangton v. Waiter (1868) L. R. 6 Eq. 165 ; Duke of Norfolk v. Worfhjjf 

(1808) 1 Camp 387 (case of simple contract not under seal : In this case, 
money of D, an undisclosed principal, was paid through an agent for 
the purchase of an estate. Held, upon a breach of condition of sale 
on the part of the vendor, D is entitled to sue to recover back the 
deposit) ; Phelps v. Prothero, (1855) 5 M. & S. 383, 391 (case of simple 
contract not under seal : the undisclosed principal can sue if the con- 
tract is for and on behalf and for the benefit of the principal notwith- 
standing that the agent may for the purposes of the agreement find 
and provide money out of his own pocket) ; Ladhomal v. Chandutnal, 
A. 1. R. 1931 Bind 4 ; Makhanlal v. Basudharanjan, (1934) L L. R. 61 
Cal. .504 ; Dulab Das v. Mawin, 59 I. C. 965. 

3. Chitty on Contracts, 19th Edn., p. 460. 

4. Secs. 231, 232 Ind. Cont. Act; E. L Ry, Coy. v. BaUico, 92 I. C. 100 

(principal can sue for loss of consignment in transit although receipt 
was granted in the name of agent) ; Ijzdhomal v. Ohandumal, A. I. R. 
1931 Sind. 4. 
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other contracting party may refuse to fulfil the contract, if ho can 
show that, if he had known who was the principal in the contract, 
or if he had known that the agent was not a principal, he would 
not have entered into the contract^. 

The English rule that no person who is not a party to a deed 
can sue or be sued upon a contract contViinod in a deed has no 
operation in India, and hence, in India, the principal may sue and 
be sued upon a deed even though it may not have been executed 
in his name^. 

2. When principal may he sued : “No rule of law is better 
ascertained or stands upon a stronger foundation, than tliis, that 
when an agent ^names his principal, the principal is responsible, 
not the agent , 

Where the principal is undisclosed, he is nevertheless liable to 
bo sued.'^ In either case, the principal is liable only for acts done 
and obligations incurred by the agent in the course of his employ- 
ment and within the scope of his authority®. The principal is not 
liable for the acts done and obligations incurred by the agent, with- 
out authority, unless the principal (ft) has ratified the unauthorised 
acts of the agent^, or (Jj) has by his words or conduct induced third 
persons to believe that the acts done or obligations incurred l)y the 

1. Secs. 231, Ind. Cout. Act. The (lisclosure must he by the princjipal him- 

self and not by another person ; Lakshmandas v. Anna, (19C8) I. L. 
It. 32 Bom. 336 ; Qrction v, Laehmi, (1890) I. L. R. 2i Cal. 8 ; Kapnrji 
V. Pannajij (1929) I. L. R. 53 Bom. 110. 

2. Ghhinaramanuja v. Padnianabha, (1896) I. L. 11. 19 Mad. 471, 170 ; cf 

Harrison v. The Delhi and London Bank, (190S) I. L. R. 31 M. 200 ; Hira 
Ghand v. Jaya Gopal, (1925) I. L. R. 49 Bom. 213, 258. For applica- 
tion of the English rule, see Bcekham v. Drake, (18 11) 9 M. & W. 79 ; 
Torrinyton v. Lowe, (1868) B. R. 4 O. P. 20 ; Sims v. Bond, (1833) 5 B. 
& Ad. 389. 

3. Per Lord Erskine, C, in Bxparte Hartop, (18(30) 12 Vcs. 319 ; Kimher Coal 

Go. V. Stone, (1926) A. O. 414. 

4. Glenestcr v. Hunter, (1831) 5 C. & P. 62 (If goods are obtained by an agent 

and it is afterwards found that he had a principal the tradesman may 
sue the principal) ; Somasundaram v. Suhramaniavi, A.I.R. 1920 
P.C. 136. 

5. Uamhro v. Burnard, (1904) 2 K.B. 10 (principal liable for fraud of his 

agent); Lloyds Bank v. Chartered Bank of (1920) I K.B. 40, 

Jay Motion V. Firm of Sampatlal Mulchand, A.I.R. 1932 Nag. 27 ; 
cf. Sec. 2.38 Ind. Cont. Act; Faxal Ilahi v. F. 1. By. Coy., (1921) 
r.L.R. 43 All. 623 (liability of Railway Company for mistake of a 
parcel clerk) ; Dina Bandku v. Abdul Latif (1922) I.L.R. 50 Cal 258, 

6. Sec. 235, Ind, Cont. iict, 

10 
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agent to such third persons were within the scope of the agent’s 
authority.^ But he will be liable for benefits received, though it 
tarns oat that the act of the agent was not authorised, or ratified or 
adopted by him^, 

3. WAen principal cannot be sued : The principal cannot be 
sued in the following easel : 

(a) Where the agent is a party to a Bill of Exchange or 
Promissory Note and the name of the principal is not 
disclosed in such a way that on any fair interpretation 
of the instrument his name is the real name of the 
person liable on the Bill®. 

((}) Where the contract is made by agen^ on behalf of a 
foreign principal^. 

(r) Where the contract is made by an agent on behalf of a 
prince or chief and any ambassador or envoy of a 
foreign state, and such prince etc., cannot be sued in 
British Indian Court by reason of Sec. 0. P. Code®. 

(ji) Where the contract provides that the agent alone shall 
be liable®. 

(/') Where the person contracting with the agent has elected 
to sae the agent and has proceeded to jadginent, in a 
case where he could sae either the principal or the agent 
or both alternatively^. 

1. Sec. 237, Ind, Cont. Act ; Gohindram v. Partabsimj^ A.I.R. 1937 Sind. 151 ; 

Darharl v. Sharif ^ A.I.R. 1929 Lah. 822. (where the owner of a house 
induced a third person to believe that the auction sale was within the 
scope of the auctioneer's authority.) 

2. Kasam v. Narayan, A.I.R. 1930 Nag. 42. 

3. Sadasuk v. Sir Kishen Per shad, (1918-19) L.R. 46 I. A. 33 ; Sitaram v. 

Chimandas, (1928) I. L.R. 52 Bom. 640; Sreelal v. The Lister Antiseptic 
Dressing Go, Lid.^ I.L.R. 52 Oal. 802 ; Dkirendra v. Nutbehary, 

(1932-33)37 C.W.N. 296; cf. Bank of Behar Ltd., v. Madhusudanlal, 
A.I.R. 1937 Pat. 428. 

4. Firtn S, Nasir^mUDin v. Firm Durga Prashad, A.I.R. 1937 Lah. 607 ; 

Tutika Basavaraju v. Parr^ rfr (7o , (1903) I.L.B. 27 Mad. 315; Deoki 
Nandan & Sons v. Ram Lai, A.I.R. 1923 Lah. 296 ; Universal Steam 
Navigation Co, v. James McKelvin Go., (1923) A. O. 492, followed 
m Oanpat v. Forbes, 32 Bom. L.R. 1336. 

5. Bamehand v. Ismael, A I.R. 1928 Sind 189. 

6. Bee. 230, Ind. Cont. Act« 

7. Shivlal v. Birdichand, (1917) 19 Bom. L.R. 370; Moselles Solomon y, 

Martin" db Co,, (1934-35) 39 C. W. N. 461. Cf. Pootkeri v. Kallil Appa^ 
(1926) I.L^R. 49 Mad. 900. 
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if) Where a person who has made a contract with an agent 
induced the principal to act upon the belief that the 
agent alone will be held liable^. 

4 . When a person who contracts as agents may sue as principal: 
Whatever may be the law in England,^ in India, a person with 
whom a contract has been entered into ip the character of agent is 
not entitled to require the performance of it if ho was in reality 
acting, not as agent, but on his own account^. 

5 . When agent may sue or he sued : 

(ft) The agent may sue in the following cases ; — 

(i) Where it is a term of the contract, express or implied that 

the agent alone shall sue upon it^. 

(ii) Where Che agent contracts personally in his own name, so 
that the contract is made with him, although it is made 
for the benefit of the principal. The princi])al also may 
sue in such a case. 

(iii) Whore the agency is coupled with interest, as is the case 
with a factor or auctioneer. In such a case, the agent, oven 
though he has contracted for an avowed principal, can sue 
in his own name®. 

(iv) Where the contract is made by an agent for the sale or 
purchase of goods for a merchant resident abroad, and the 
terms of the contract do not make the foreign principal a 
party thereto®. 

1. Sec. 234, Iiid. Cont. Act. . 

2. For law in England, see Eowstead on Agency, 8th Edn., p. 432, Chitty on 

Contracts, I9th Edn. p. 161. 

3. Sec. 236, Ind. Cont. Act ; SewduU Roy y. Nahapiet, (1907) I.L.U. 34 Cnl. 

G28 ; Nanda Lai Roy v. Ourupada Haider, (1924) I.L.R. r>l Cal. 588. 

4. Sec. 230, Ind. Cont. Act; Lakeman y. Mountsteplten, (ISO) Ij.R.'I \l.\d, 

17 ; Harton v. Herron, (1823) 1 C. & P. 648 (case of an agreement to 
grant a lease, where the agent was described as making it on behalf 
of the principal, but it was provided that the agent would execute 
the lease). 

5. Williams v. Millington, (1788) 1 Hy. Bl. 81 (action by an auctioneer 

against buyer for goods sold and delivered) ; Durga Prasad v. Cawnpore 
Flour Mills, A.I.B. (1929) Oudh 417 ; Coorla Spinning Ele„ v. Vallabh- 
daSi 27 Bom. L.R. 1168 ; Subrahtnania v. Narayanan, (1900) I. L. R. 24 
Mad. 130. 

6. Sec. 230 ( 1), Ind. Cont. Act. The fact that the principal is a foreigner 

gives rise to a presumption that the agent has entered into the contract 
personally and that the foreign principal is not a party to the contract, 
hut the presumption may be rebutted hy indication of an intention to 
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(h) Where agent may be stied : The agent may be sued in any 
of the following cases : 

(i) Where the agent signs a contract in his own name without 
qualification. 

(ii) Where by the custom of a particular trade, the agent con- 
tracting “for principals*' is personally liable^, 

(iii) Where the agent does not disclose the name of the prin- 
cipal. In such a case the presumption is that there is a 
contract to the effect that the agent is personally bound by 
the contract. But no such presumption would arise if 
the other party knows that the agent is contracting for a 
third person whose name he also knows, the knowledge 
being in such a case equivalent to disclosures. 

(iv) Where the agent is a party to a Bill of Exchange or Pro- 
missory Note and the name of the principal is not dis- 

ft 

closed in such a way that on any fair interpretation of the* 
instrument his name is the real nnme of the person lijilde 
on the BilP. 

(v) Wiiore the contract is made by an agent for the sale or 
purchase of goods for a merchant resident abroad, and the 
terms of the contract do not make the foreign principal a 
party to the contract^. 

(vi) Where an agent enters into a contract on behalf of a 
prince or chief, and any ambassador or envoy of a foreign 


the contrary : Elhinffer Acticn-Gesellsehaft v, Glaye, (1873) L. K. 8 Q. B. 
313 (where a foreign company who entered into negotiations through 
their London commission agents for the supply by the defendant of 
certain railway wheels and axles sued for breach of contract and were 
non-suited). Of. Firm S, Nasir-ud-IJin v. Firm Diirga Prashad, A.I.B. 
1!)37 Lah. C07 ; Tutika Basavaraju v. Parry rf; Go., (1903) I. L. R. 27 
Mad. 31;") ; Deoki Nandan h Sons v. Barn Lall, A. I. 11. 1923 Lah. 296. 

1. Joy hall S Go. v. Monmatha (1915-16) 20 C. W. N. 365 ; Provincial 

Insurance Go. of Ganada v. Joel J^educ, (1874) L.R. 6 P.C. 224. 

2. Mackmnon v, Lang, (1881) I. Ti. R. 5 Bom 581 ; Lyallpur Sugar Gonipany 

V. Mill Raj, 65 i. C. 173 (Lah ). 

3. Sadasuk v. Sir Kishen Pe.rshad, (1918-19) L. R. 46 I. A. 33, followed in 

Sitaram v. Ghimandas, (1928) I.L.R. 52 Bom. 640, followed in Sreelal v. 
The Lister Antiseptic Dressing Go. JM, (192.5) I. L. R. 52 Cal. 802 and 
Dhirendra v. Nuthekary, (1932-33) 37 C.W.N. 296. 

4. Firm S. Nasir-tid-Din v. Firm Durga Prashad, A. I. R. 1937 Lah. 607 ; 

Tutika Basavaraju v. Parry cf? Go., (1904) I. L. R. 27 Mad. 315 ; Deoki 
Nandan S Sons y. Ram Lai, A.I.R. 1923 Lah. ^6. 
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state, and sach prince etc., cannot be sned in a British 
Indian Court by reason of Sec. 8(5, C. P. Code. In such a 
case the agent alone can be sned^ 

t). When agent cannot sue or he sued : In the absence of any 
contract to the contrary, an agent cannot personally enforce con- 
tracts entered into by him on behalf ^of his principal, nor is he 
personally bound by theni^. The three cases mentioned in section 

2.‘U) of the Indian Contract Act in which contract to that effect 
may be presumed to exist are by no means exhaustive®. See the 
cases discussed under heading “When an agent may sue or be 
sued.'' 

An agent who enters into a contract on behalf of his principal 
who is not undirfcJosed, and who is a minor and hence incompe- 
tent to contract, is not liable under the contract^. 

7. When pretended agent may he sued : A person untruly re- 
presenting himself to be the authorised agent of another, and there- 
l)y inducing a third person to deal with him as such agent, is liable, 
if his alleged employer does not ratify his acts, to make compen- 
sation to the other in respect of any loss or damage which he has 
incurred by so dealing®. 

8. When hath principal and agent or either of them may sue : 
In a case where it is doubtful in whom the right to sue exists, the 
principal and the agent may and ought to join as co-plaintiffs. 
Either the principal or the agent may sue in any of the following 
cases : 

(a) Where a contract is made by an agent for an undisclosed 
principal® ; 

(b) Where an agent pays money on his principal's behalf 
under a mistake of fact, or in respect of a consideration 
which fails, or in consequence of some fraud or wrongful 


1. Ram Ctta?id v. Ismail^ A. I. R. 1928 Sind 189 (With reference to S. 80, 

C. P. Code, it was held, that where none of the conditions for permission 
to institute a suit against a foreign state exists, no suit would lie against 
the prince etc., even if permission were applied for and granted by the 
Governor-General in Council). 

2. Sec. 230, Ind. Cont. Act. 

3. Durga Prasad v. Cawnpore Flour Mills, A. I. R. 1929 Oudh 417. 

4. Oouri Shankar v, Jwala Prasad, A. I. R. 1930 Oudh 312. 

5. Sec. 235, Jnd. Cont. Act ; Venkataeharyulu v. Ram Krishna, A. I. R. 1930 

Mad. 439. 

0. See (note) under heading “When principal may sue", supra. 
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act of the payee or otherwise under such circumstances, 
as the payee is liable to repay the moneys 
9. WJien both principal and agent or either of them may he sued : 
In the following cases both principal and agent or either of them 
may be sued : 

(a) Where the agent jis personally liable on the contract*. 

(b) Where the agent has committed a tort in the course of 
his employment®. 

1. Stevenson v. Mortimar, (1778) Cowp. 805 (action by the owners of a boat 

employed in carrying chalk and lime to recover sums of money paid by 
the master of the boat who was the plaintiff’s servant to a Customs House 
officer, as his fees, on the ground that the defendant had taken exhorbit- 
ant fees) ; Ilalt v. Ely, (1853) 1 E. & B. 795 ; Steam Mills v. Baring 
Co., (1922) 1 Ch. 241 (action to recover money •under mistake of fact, 
and also on failure of consideration) ; Colonial Bank v. Exchange Bank, 
(1885) 11 A. C. 81 (action by an agent to recover maney paid l)y mistake^. 
See Bowstead on Agency, 9th Edn., p. 320. 

2. Sec. 233, Iiid. Cont. Act. In a Madras case, Oou Us— Trotter C. J.» in cons- 

truing the section, hell, **\Vhat the section means is that the person 
dealing with the principal through the agent may at his election sue 
either or he may sue both of them alternatively in a case where he is not 
sure whom his exact remedy is against ; he cannot sue both of them 
jointly for the amount sued for. That would be to turn a liability which 
is mutually exclusive into a joint liability*’ : Kutti Krishna v. Kallil 
Appa, (1920) I. L, R. 49 Mad. 900. The correctness of this decision was 
doubted by a division bench of the Madras High Court in a later case 
where their Lordships observed, ‘Tt seems to us open to question whe- 
ther in face of the clear language of Spc. 233, Contract Act, we can 
apply the rule of alternative liability in this country’’ ; Pahoodan Ooo- 
lahehand v. il/. J, V. Millar, A. I. Ji. 1938 Mud. 966, 971. In a still later 
case, the same High Court held that Sec. 233. cannot be construed as 
meaning only that a person might sue principal and agent in the alter- 
native, but he cannot get judgment against both of them jointly for 
the amount sued for : Muhammad Shamsuddin v. Shaw Wallace d) Go,, 
I. L. R. (1939) Mad. 282. The Lahore High Court has held that where 
by any unauthorised act of the agent the money or property of a third 
person comes to the hands of the principal or is applied for his benefit, 
the principal is liable jointly and severally with the agent : Rohim 
THlah Khan v. Chuni Lai, A . I. B. 1937 Lah. 570. But the principle 
is well settled that when once the creditor has elected to sue the 
agent and has obtained judgment, he cannot sue the principal: Skivlal 
v. Birdhichand, (1917) 19 Bom. L. R. 370 ; Moselles Solomon v. Martin 
Co,, (1934-35) 39 C. W. N. 461. This will be so even although the 
judgment docs not result in satisfaction uf the debt : Somasundara v. 
Suhrammanian, A. I. B. 1926 P. C. 136. 

3. Sherjan Khan v. Atamuddi, (1916) I. L. B. 43 Cal. 511 (But a judgement 
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Aliens : Alien enemies residing in British India, with the 
permission of the Central Government, and alien friends, may 
sne in the Courts of British India, as if they were subjects 
of His Majesty. No alien enemy residing in British India without 
such permission or residing in a foreign country shall sne in any 
of such courts^. A British subject voluntarily residing or carry- 
ing on business in enemy country is an alien enemy and cannot 
sue in British India®. The Ijest to determine whether a person is 
an alien enemy is his place of residence or the place where he 
carries on business and not his nationality®. No matter whether 
the cause of action arose befoije or after war, an alien enemy can 
be sued in British Indian Courts and has every right to present his 
case before the courts in accordance with the laws of procedure. 
The fact that he has been interned makes no difference 

Ambassadors and Envoys : Any ambassador or envoy of a 
foreign state may, with the consent of the Central Government, 
certified by the signature of a Secretary to the Government, 
that Government, but not without such consent, be sued in any 
competent Court*. 

Associations : An association is a combination of persons 
associated together for the promotion of a common purpose. Asso- 
ciations, broadly speaking, may be divided into two classes, (1) In- 
corporated association and (2) Unincorporated association. 

Incorporation of an association means the formation of a legal 
body with the quality of pe’rpetual existence and succession except 
as limited by the Royal charter or statute effecting the incorpora- 
tion®. Among incorporated associations or bodies may bo men- 
tioned, the Co-operative Societies, Registered Companies, Registered 
Trade Unions, Medical Council, Red-Cross Societies, Universities, 
Bar Councils, Cantonment authority. Imperial Bank of India, In- 
surance Companies, Municipalities, District Boards, etc. 

against the agent, though unsatisfied, is, however, a bar .to any action 
against the principal in respect of the same wrong) ; cf. Goldrei v. Sin- 
clair, (1918) 1 K. B. 180. 

1. Sec. 83, C. P. Code, also Explanation, as amended by the Ad. Or. 

2. Haji AU Jan v. Abdul Jalil, (1920) I. L. R. 1 Lah. 27G. 

3. S, S, Karadenitx Socrates etc. (1920) I. L. R. 44 Bom. 61. 

4. Abdul Quader v. Fritx Kapp, (1917) I. L. R. 43 Cal. 1140, following i/a/- 

sey V. Loicenfeld, (1916) 2 K. B. 707. 

5. Sec. 86, C. P. Code, as amended by the Ad. Gr. 

6. Wharton's Law Iiexicon, 14th Edn., p. 501^ 
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For parties to suits by or against an incorporated association, 
see ‘Corporations’, ‘Companies’ and 'Trade Unions’, infra. 

For parties to suits as regards unincorporated associations — see 
heading ‘Unincorporated associations’, infra. 

Auctioneer : An auctioneer is a person who sells goods or other 
property by auction. An auctioneer when selling as agent is the 
agent of the vendor only.' For the purpose of signing the contract 
or a memorandum of the contract, he irf also the agent of the pur- 
chaser.*^ In the absence of special agreement, the auctioneer re- 
ceives the deposit as the stake-holder of the vendor and the pur- 
chaser.* Auctioneers have a lien, by the custom of their business, 
on goods entrusted to them for sale and on the dep^oeit and purchase 
money for their charges and remuneration.'^ The vendor is bound 
to indemnify the auctioneer for any expenses incurred or damage 
sustained by the auctioneer in the ordinary co*urse of employment 
and as a natural consequence of the contract of agency.*'^ 

The result which follows the above principles has bearing on 
the following classes of suits 

(a) Suit by vendor against auctioneer. 

(I)) Suit by auctioneer against vendor. 

(c) Suit by purchaser against auctioneer. 

(d) Suit by auctioneer against purchaser. 

(e) Suit by auctioneer against third parties. 

(f) Suit by third parties against auctioneer. 

(g) Interpleader suit by auctioneer. 

(a) Suit hij vendor agaimt auctioneer : The vendor can sue the 
auctioneer in damages for breach of any duty resulting in loss 


1. Kenaram v. Kailas, (1913) 18 0. L. J. 53, 56. 

2. Hals. Laws of Eng., 2iid. E(ln. Vol. 1, Arts. 1143 A 1150 ; Emerson v. Ileelis, 

(1809)2 Taunt. 38 (Action to recover the auction duty paid by the 
auctioneer who entered the name of the buyer in his book, ffeld, it was 
just the same thing as if the buyer had written his own name), followed 
in White v. Proctor, (1811) 4 Taunt. 209 ; Pollock and Mulla’s Ind. Cont. 
Act. 6th. Edn. p. 570. 

3. Harrington v. Hogart, (1830) 1 B & Ad. 577 (Note the distinction pointed 

out by r.iord Tinterden C. J., between the character of an agent and that 
of stake-holder). 

4. Hals. Laws of Eng., 2nd. Edn., Vol. 1, Art. 1182 ; Kharas v. Bawanji, A. I, 

K. 1926 Sind 6. 

5 . Hals. Laws of Eng., 2nd. Edn., Vol. 1, Art. 1183, « 
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siistaineil through the negligence of the auctioneer or of persous 
employed by him.^ 

(b) Suit hy auctioneer agaimt vendor : An auctioneer can sue 
the vendor for remuneration agreed upon, and in the absence of 
express agreement, for customary remuneration, or failing custom 
for a fair and reasonable remuneration.^ ^ 

(c) Suit hy purchaser against auctioneer : The [)urchaser can 
sue the auctioneer on the contract where the latter sells for an un- 
disclosed principal.® An auctioneer selling on behalf of a disclosed 
principal is in general not liable on the contract unless by its terms 
he contracts personally. The p.urchaser may sue auctioneer in 
damages if he oinits to sign a binding contract. If the auctioneer 
sells property without, or in excess of his authority, he is liable to 
the purchaser for breach of warranty of authority.^ The purchaser 
is entitled to sue the ^auctioneer personally, for any fraud to which 
the auctioneer is privy, e.g., if the sale is held in contravention of 
the provisions of sub-sections (8) and (4) of the Indian Sale of Goods 
Act (Act III of 1930)®. 

(d) Suit hy auctioneer against purchaser : An auctioneer may, 
by his lien on, or special property in goods, maintain an action in 
his own name for the price of goods sold and delivered by him to 
the purchaser, even where he sells as agent for a disclosed princi- 
pal.® To this rule there is this exception ; The auctioneer cannot 
maintain an action for price where the goods sold are not the pro- 
perty of the vendor, and th^ true owner of the goods claims them 


1. Parker v. Farehrother, (1853) 21 L. T. O. S. 128 (negligenco in preparing 

particulars of sale). 

2. Cf. Brotone v. Nairney (1839) C. & P. 204. 

3. Hanson v. Roherdeauy (1792) Peake 163 ; Frankly v. l,avtoml, (1817) 4 C.B. 

637 ; Evans v. Evans, (ia35) 3 A. & B. 132. 

4. Anderson Groall <£? Sons Ltd.^ (1904) 6 F. (Ct. of Bess) 153. 

5. tfeatley v. Newton, (1881) 19 Ch. D. 326 (action by buyer against the 

vendors and the auctioneers to have the contract rescinded, the deposit 
repaid etc., it being alleged that all or nearly all the biddings previous 
to that of the plaintiff were fictitious); Thornett v. y/a/wc,v, (1846) 15 
M. & W. 367. 

6. Williams v. Millington, (1788) 1 Hy. Bl. 81 ; Manley & Sons, tML v. 

BerkeU (1912) 2 K. B. 329, 333 ; cf. Freeman v. Farrow, (1886) 2 T. L. K. 
547. But he cannot in the absence of special contract sue for the pur- 
chase money for land if he sells as agent for disclosed principal ; Cherry 
V. Anderson, (1876) 10 Ir. R. C. L. 204 ; Kharas v. Bawanji, A. 1. K. 1926 
Sind 6. ^ 

11 
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from buyer, even if the buyer has expressly promised to pay on 
being allowed to take away the goods which he bid.^ 

(e) Suit by auctioneer against third parties : An auctioneer by 
virtue of his lien and special property in the goods may maintain an 
action of trespass or trover against persons wrongfully interfering 
with or converting goods.^ 

(f) Suit by third persons against amtiomer : An auctioneer who 
has notice of the adverse claim of the true owner is liable to the 
latter not only for goods sold by him, but of those unsold by him 
and returned to his principaL^ He is liable to a third person in 
damages for conversion when he sells goods which in fact belong to 
the third person without that person’s authority , and is so guilty 
when he delivers the goods with intent to pass . property in them to 
buyer.* It has been held that if an auctioneer intermeddles with 
the estate of a deceased person without the authority of a properly 
constituted executor he may render himself liable as an executor 
de son tort^, 

(g) Interpleader suit by auctiomer : An auctioneer is the agent 
as well of the purchaser as of the vendor. Therefore, if the vendor 
files a suit against him for the recovery of the deposit he may inter- 
plead for the purpose of ascertaining to whom the deposit belongs^. 
Bat, he is not entitled to interplead after a suit has been brought 
against him for the recovery of a deposit, if he insists on retaining 
either his commission or his duty^. 

Bailor and Bailee : It is necessary to consider under this head 
the meaning of the word ‘bailment’, the different classes of bailment 
and lastly the joinder of parties to suits regarding bailment. 


1. Dickenson v. Naul^ (1833) 4 B A Ad. 638 (In this case, an auctioneer em- 

ployed by a supposed executrix, sold goods of the testator, but before 
payment) the real executrix claimed the money from the buyer). 

2. Hals. Laws of Eng. Vol. 1, Art. 1066 ; Williams v. Millington^ (1788) 1 Hy. 

BL. 81, 85 ; Kkara v. Bawanjl, A.I.R. 1926 Sind 6. 

3. Davies v. Ariingstall, (1880) 49 L. J. C. H. 609 ; Hals. Laws of Eng., Vol. 1, 

Art. 1068. 

4. Oonsalidated db Oo,y, Curtis, (1892) 1 Q. B. 495 ; Pollock A Mulla’s Sale of 

Goods Act, p. 349. 

5. Hals. Laws of Eng., Vol., 1, Art. 1069. 

6. ; Fairbrother v. Prattenl, (1818) Dan. 64. 

7. Mitchell v. Hayne, (1624) 2 Sim. A St. 63, apprvd. in Bignold v. Audland 

(1840) 11 Sind. 23. 
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Baibnent defined^ ; Bailment is delivery® of goods’ by one per- 
son called the ‘bailor* to another person called the ‘bailee’ for some 
purpose, upon a contract^ that they’ shall, when the purpose is 
accomplished, be returned or otherwise disposed of according to the 
directions of the persons delivering them. 

In case of delivery of goods as security for the payment of a debt, 
the bailment is called a ‘pledge* and the bailor is called the ‘pawnor* 
and the bailee, the ‘pawnee’’.* 

Classes of bailment : Bailment are of two kinds, voluntary and 
involuntary^. Voluntary bailments may be 

(a) for reward ; 

(b) without reward* ; 

(c) in pledge ; . 

(d) by way of hire or hire-purchase ; or 

(e) for carriage*. 

The Indian Contract Act deals with bailments in pledge in 
particular and generally with the other classes of bailment. Ins- 
tances of involuntary bailments are seen in cases (a) of finder of 
goods®, (b) of goods delivered to a wrong person, (c) of goods 
delivered to the right person but in excess of the quantity ordered, 
or (d) where the goods deposited pass into the hands of the legal 
representatives of the depositee on the latter’s death 


1. Sec. 148 Ind. Gent. Act, 1872. There may be in particular cases a bail- 

ment without an enforc^blc obligation : R, v. McDonald, (1885) 15 
Q. B, D. 323, 328, 

2. Sec. 149 Ind. Oont. Act, 1872. Delivery implies change of possession, 

and not mere change of custody. It may be actual, constructive, 
symbolic, antecedent, simultaneous or subsequent to the contract. A 
person already in possession of goods may contract to hold them as 
bailee : Expln. to Sec. 148 Ind. Oont. Act, 1872. 

3. Bailment is confined to goods and personal chattels and does not apply to 

immovable property or incorporeal rights. 

4. The contract may be express or implied : Ghaturgu v. Shahxady, A. I. R. 

1930 Oudh 395. 

5. That is, the identical goods in their original or altered form : South Austra- 

lian Insurance Co. v. Randell, (1869) 3 L. R. P. C. 101. 

6. Sec. 172 Ind. Cont. Act., 1872. 

7. Promotko v. Prodymno, (1921-22) 26 O. W. N. 672, 779. 

8. Of. Secs. 158 and 162 Ind. Oont. Act, 1872. 

9. Of. Secs. 71 and 168 Ind. Oont. Act. 

10. Promotko v. Prodymnot supra, at 779 (which says that for the purpose 
of the Limitation Act, involuntary bailors are to be regarded as deposit- 
ories and in their^sases Art. 145 of the Limitation Act shall apply). 
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Parties to suits : The subject of parties to suits in connection 
with bailment for carriage is dealt with separately under the head 
‘Carriers' infra. Parties to suits relating to other classes of bail- 
ment may be considered under the following heads : 

I. Suits between the bailor and the bailee. 

1I-. Suits by or against third parties. 

III. Suits between owners of goods and persons claiming as 
pledgees thereof from persons other than the owners. 

I, Suits between bailor and bailee : The different classes of 
suits that may be instituted between the bailor and the bailee are 
provided for in Sections 150 to 181 of the Indian Contract Act, 
1872, and the question of parties as to them presents no difficulty 
in cases where there is a single bailor and a single bailee both 
alive. 

Where there are joint bailors or joint baildbs, unless a contrary 
intention appears from the contract, the right of suit is with them 
jointly, and after the death of any of them, with the representatives 
of such deceased person jointly with the survivor or survivors, and, 
after the death of the last survivor, with the representatives of all 
jointly \ In the absence of an express agreement to the contrary 
the liability of bailors or bailees, as in the case of all joint promis- 
sors, is joint and several. Where the liability is joint and several, 
either all or any of the persons liable may be sued. Thus, if the 
contract is unenforceable against one of the parties, say on the 
ground of minority, the other party is not absolved from liability ^ , 
nor the death of one exonerates the others from liability®. 

II. Suits by or against third parties : 

(a) In cases of assignment : Where the bailor or the bailee, 
as the case may be, assigns his rights to a third person, such as- 
signee may sue for the enforcement of such rights. But since 
there cannot be any assignment of the burden of a contract, the 
bailor or the bailee, as the case may be, cannot be compelled to 
sue such assignee, unless there is novation. It should be noted 
that there cannot be any assignment of personal contracts involv- 
ing the exorcise of individual skill' ^ Contracts which do not depend 

1. Sec. 45, Tnd. Oqnt. Act, 187*2. 

2. 5c</n/raiw V. Kasaw/a, (1911) I. L. 11. 34 Mad. 314, ai9. 

3. Jay Gobimi v. Monmotha, (1900) J. L. R 33 Cal. 580, followed mKrishntidaa 

Roy V. Kali Tara Chotvdhurg^ni, (1917-18) 22 O. W. N. 289, 292. 

1. Robson y, prummotid, (1831) 2 B & Ad. 303 (aasigniinent of contract by 
bailor), considered in British Waggon Co. Lea, (1880) 5 Q. B. D. 149. 
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upon personal qualifications may be rendered non-asaiguable by 
insertiug an express stipulation to that efTect^. 

In case of assignment by operation of law, by the insolvency of 
either the bailor or the bailee, the Official Assignee or the Receiver 
in insolvency may sue or be sued as the case may be. 

In case of hire-purchase agreements,, where, before making any 
default, the hirer, for valuable consideration, assigns his interest 
to a third party, such thiird party acquires all the interest which 
his assignor possessed plus a right in equity to compel his assignor 
to pay any outstanding instalments to the original owner of the 
property 

(b) In case§ where a third person wrongf ully deprives the Imilee 
of his possession : If a third person wrongfully deprives the bailee 
of the use or possession of the goods bailed, or does them any in- 
jury, either the bailor or the bailee may bring a suit against the 
third person for such deprivation or injury, the former by reason 
of his property, the latter by virtue of his possession^. 

Thus, the bailee of a car under a hire-purchase agreement (al- 
though he has not paid ail the instalments), can maintain a suit 
against a wrong-doer, subject to the rights of the bailor to adjust 
the amount of damages when recovered*. Even the bailee of a 
chattel who is under no liability in respect thereof to the bailor 
can maintain an action against a stranger by whose action the 
chattel has been lost or injured and he is entitled to recover the 
full value of the chattel in, the one case or the whole amount of 
the damage in the other. The reason of the rule is, that the 
wrong-doer who is not defending under the title of the bailor is 
quite unconcerned with what the rights are between the bailor or 
the bailee and must treat the possessor as the owner of the goods 
for all purposes quite irrespective of the rights and obligations as 
between the bailee and the bailor. Again the right of the bailee 
to recover rests upon possession and not upon the ground that he 
is liable over to the bailor for the loss of the goods .converted or 
destroyed. But the bailee having recovered the full amount of the 
damage must account to the bailor for his proportion thereof. In 

1. Briee v. Bannister, (1878) 8 Q. B. D. 569. 

2. Whiteley v. Hilt, (1918) 2 K. B. 808. 

3. Sec. 180 Ind. Cont. Act, 1872. Ramnath v. A/awAar, (1910) I. L. R. 43 

Cal. 733, 741, 742, following Manders v. Williams^ (1849) 4 Kxch. 

339, 344. 

4. Pauline IT Souia v. Gassamalli, (193^1) 35 Bom. L. R. 1007, 1012. 
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other words, what the bailor has received above his own interest, 
he has received to the use of the bailor ; and the wrongdoer having 
paid those damages to the bailee has an answer to any action by 
the bailor^. 

(c) In cases where a third person wrongfully deprives the involun- 
tary bailee of his possession : The right of salt based on possession 
has been held to apply to the case of a finder of goods who may 
sne the wrongdoer for recovery of the fuU vatae of the thing con- 
verted. The extent of the liability of the finder to the trne owner 
is not relevant to the discnssion between him and wrongdoer. To 
hold otherwise will be to permit a wrongdoer to set up o,jus tertii 
under which he cannot claim On principle, the same rule shall 
apply to other involuntary bailees. 

III. Splits between owners of goods and persons claiming as 
pledgees thereof from persons other than the owners^ It often happens 
that persons having merely the custody or qualified possession of 
the goods, with no interest or having only a limited interest, in the 
goods purport to pledge them with third persons without the consent 
of the true owner or without any authority to do so. If, in a given 
case, the pledge is not binding on the true owner or does not affect 
the right of lien or priority which any person may have over the 
goods, the true owner or such person may sue the person who claims 
the goods as the pledgee thereof for recovery of the goods or their 
value or for a declaration of lien or priority, as the case 
may be. 

As a rule a person who has only a bare custody of, and has no 
interest in, the goods cannot pledge the goods, without the consent of 
the trne owner or without any authority from him. Thus, it has 


2. The Winkfield, (1902) 50 W. R. 246 (The case arose out of a collision be- 
tween the steamship Mexican and the Steamship Winkfield, which 
resulted in the loss of the former with a portion of the mails which 
she was carrying at the time. The Owners of the Winkfield under a 
decree limiting their liability to a certain amount paid the same into 
Court. The claim was by the Postmaster-General to recover out of 
that sum the value of the parcels, letters, etc. No objection was taken 
below that the Postmaster-General was not himself in actual occupa- 
tion of the thing bailed at the time of the loss and the case was dealt 
with as a claim by a bailee who was under no liability to the bailor 
for the loss in question). Cf. Sec. 181 Ind. Cont. Act, 1872. See 
Eastern Construction Co. Ltd v. National Trust Cb.,(1914) A. C. 197. 

1. The Winkfield, supra. ^ 
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been held that a pledge bj a servant,' a wife,^ a husband,^ a hirer 
of goods^ or a grataitaoas bailee^ is not binding on the true owner 
who can sne the pledgee for recovery of the goods or their value. 

The cases in which and the circumstances under which valid 
pledges may be created by persons other than the true owners of 
the goods are considered under the following heads : 

{a) Pledge by mercantile agent : Where a mercantile agent is, 
with the consent of the owner, in possession of goods 
or the documents* of title to goods^, any pledge made by 
him, when acting in the ordinary course of business of a 
mercantile agent, shall be valid as if he were expressly 
authorised by the owner of goods to make the same, and 
the owper of goods can sue the pawnee only when the 
pawnee has not acted in good faith and had at the time of 
the pledge notice that the pawner had not authority to 
pledge^. 

{h) Pledge by seller o/ goods : Where a person, having sold 
goods continues or is in possession of the goods or 
documents of title to the goods, the delivery or transfer 


1. Biddomoye Dabee v. Siitaram, (1879) l.L.R. 4 Cal. 497 ; Shankar v. Lake- 

hmibai, A.l.R. 1928 Bom. 225 ; Roopckand Jankidas v. National Bank 
of India, (1919) l.L.R. 46 Cal. 342. 

2. Seager v. Hukma Kessa, (1900) I.L.R. 24 Bom. 4.58. 

3. Benares Bank v. Prem db Co„ A.l.R. 1937 All. 255. 

4. Naganada v. Bappu, (1903^ l.L.R. 27 Mad. 424. 

5. Nanu Ram Pokharmal v. Moulvi Iledayet Ali^ (1935-36) 40 O.W.N, 307 

(The possession of a gratuituous bailee is possession for a specified and 
limited purpose, that is, for safe custody and if ho delivers his goods to 
his creditor by way of security, there is no valid pledge) ; Ramaswami 
Oiipia V. KamcUammal, (1921) I.L.R. 45 Mad. 173. 

6. Sec. 27, Ind. Bale of Goods Act, 1930. 

7. Sec. 178, Ind. Cont. Act, 1872, as amended by the Ind. Cont. (Amendment) 

Act, 1930, which repealed the old Sec. 178 and substituted in its place 
the new Secs. 178 and 178A. See also Sec. 30 of Ind. Sale of Goods 
Act, 1930. Note that the principles of the cases decided under Sec. 178 
before its amendment are no longer good law. See Sulaiman v. i/a 
A.I.R. 1934 Bang. 198 ; Ah San v. Maung Ba Thit, A.l.R. 1937 
Bang. 146; Ah Cheung v. Ah Wain, A.I.R. 1938 Bang. 243 (Sec. 178 of 
the Ind. Cont. Act, 1872, has been enacted to protect those persons who 
in good faith deal with persons whom they knew to be mercantile agents 
and not persons whom they did not know to be agents at all and who 
therefore cannot have any reason to suppose that such persons have any 
power to pledge). 
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by that person or by a mercantile agent acting for him, 
of the goods or docaments of title under any sale, 
pledge or other dispoditiOh thereof to any person receiv- 
ing the same in good faith and without notice of the 
previous sale shall have the same effect as if the person 
making the delivery or transfer were expressly authorised 
by the owner of the goods to make the same^. In such 
cases therefore the buyer is entitled to sue the person 
who claims as the pledgee of the goods, only if the 
said person has not acted in good faith and had notice of 
the previous sale. 

(c) Pledge hy buyer in possession of goods : ^Where a person 
having bought or agreed to buy goofis, obtains with 
the consent of the seller, possession of the goods or 
the documents of title to the goods, the delivery or 
transfer by that person or by a mercantile agent acting 
for him, of the goods or documents of title under any 
sale, pledge or other disposition thereof of any persons 
receiving the same in good faith and without notice 
of any lien or other right of the original owner in 
respect of the goods shall have effect as if, such lien 
or right did not exist^. In such a case the seller can sue 
the person who claims to be the pledgee, only if the 
latter had received the goods not in good faith and with 
notice of the lien or other right of the seller in respect 
of the goods 

(rf) Pledge hy the mortgagor in possession of goods : A 
mortgages certain goods to B but does not give possession 
of the goods to B, and afterwards pledges the goods 
with C. The pledge to C is valid and C gets priority 
over A*. 

1. Sec. 30 (1) Iiid. Sale of Goods Act, 1030 ; Hahimhux v. Central Bank of 

India Lid., (1928) I. L. R. 56 Cal. 367. 

2. Sec. 30 (2) Ind. Sale of Goods Act, 1930. 

3. Behixe Motor Supply Go. v. Cox, (1914) 1 K. B. 244. 

4. Shrish Chandra Ray v. Mungri Bewa, (1904-05) 9 O. W. N. 14 ; Co-opera- 

tive Hindusthan Bank v. Surendra Nath, (1932) I. L. R. 59 Cal. 667 ; 
Naraaiah v. Venkataramiah, (1918) I. L. R. 42 Mad. 59 ; Backer Khor- 
aaanee ▼. Ahmed Eamail, (1928) I. L. R. 5 Rang. 633 ; see also Abdul 
Sahib y. Maung Tun Kyaing, (1931) I. L. R, 9 Rang. 182« . 
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(tf) Pledge by person in possession under voidable contract : 
When the pawner has obtained possession of the goods 
pledged by him under a contract voidable on the ground 
of fraud, misrepresentation or undue influence, but the 
contract has not been rescinded at the time of the 
pledge, the pawnee acquires a good title to the goods 
and is not liable to be sued by the lawful owner unless 
in a case where the pawnee has not acted in good 
faith and had notice of the pawner’s defect of title'. 

(/) In a case where a person pledges goods in which he 
has only a limited interest, the pledge will be valid to 
the extent of the limited interest only, and subject 
to this,* *the invalidating conditions falling under Secs. 
178 and 178(A) of the Ind. Cont. Act, 1872, shall 
apply*. 

Note : In all the above oases, it may be necessary to sue both 
the pledgor and the pledgee. If there is collusion between the 
pledgor and the pledgee, the same reliefs may be claimed against 
both. The plaintiff may sue the pledgor alone for recovery of 
the value of the goods. But if he chooses to claim against the 
pledgee alone, the pledgor should be added as a proper party to 
the suit. 

Banian — See ‘^Del credre agent” 

Benamdar : A benamdar is a trustee for the real owner and 
represents him in judicial proceedings. He can sue and be sued 
in his own name without the real owner being added as a party. 
In a proceeding by or against the benamdar, the person benefi- 
cially entitled is fully affected by the rules of res-judicata. It is 
open to the latter, however, to apply to be joined in the action^. 
No suit is maintainable by the beneficial owner against a certi- 
fied purchaser on the ground that the purchase was made on be- 
half of the plaintiff or on behalf of some one through whom the 
plaintiff claims^. But a suit may be brought by a third party as 

1. Sec. 178A, Ind. Cont. Act, 1872. See also Sec. 29, Ind. Sale of Goods Act, 
1930. 

' 2. See Sec. 179, Ind. Cont. Act, 1872 ; Tjakhamsey Ladha db Co. v. Lakhmi- 
Ohand Padokmsey^ (1918) I. L. R. 42 Bom. 205, commented on, in Rahim- 
hux V. Central Bank, (1929) I. L. R. 56 Cal. 367. 

3. Our Narayan v. Skeo Lai Singh, (1919) L. R. 46 1. A. 1. 

4. Sec. 66 (1), C. P. Code. Even a snit by beneficial owner in possession 

for declaration of title will be barred : Keshri Mull v. Sukan Ram^ 

12 
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plaintiff against the certified parchaser as a defendant for a decla- 
ration that the property thoagh ostensibly sold to the certified pnr- 
chaser is liable to satisfy a claim of such third party against the 
beneficial owner A third party may sae the auction parchaser 
for enforcement of an agreement entered into between him and 
the auction purchaser after, not before, the purchase^. 

Broker: A broker is an agent employed to buy and sell. 
"‘Primarily and for same purposes he is the agent of the party by 
whom he was originally employed. He is also generally the 
agent of the two parties for whom he negotiates. The engage- 
ment of a broker is like that of an ordinary agent, but with this 
difference, that the broker being employed by persons who have 
opposite interests, he is as it were agent for betli the one and the 
other to negotiate the commerce or affair in which he concerns 
himself’’^. • ^ 

Unlike the factor, he is not entrusted with the custody and 
apparent ownership of the goods, nor has he authority to contract 
in his own name or to receive payment. He is a mere negotiator 
to effect business and is paid for his services a commission 

It is necessary to examine the following classes of suits : 

1. When broker cannot sue or be sued. 

2. When broker may sue or be sued. 

3. If broker who is himself the principal may sue. 

1. When hrolcer cannot sue or be sued : A broker signing as 
broker for a named principal, is presumptively not a contracting 
party and cannot sue or be sued personatly®. 

(1933) I. L. R. 12 Pat. 616; Umashashi v. (1926) I. L. R. 53 

Cal. 297. Note : Although the beneficial owner cannot maintain a suit, 
but if he is actually in possession and a suit is brought by the certified 
purchaser against him for possession or for rent he may defend the 
suit on the ground that the certified purchaser was only a benamdar. 

1. Sec. 66 (2), 0. P. Code. 

2. Ilarendra v. Ram Kumars (1930-31) 35 0. W. N.940. 

3. Per WoodroffeJ. in Patiram v. Kanknarrah Co, Ltd., (V^lb) I. L. R. 42 

Cal. 1050| quoted in Nmda Lai Roy v. Ourupada Haidar, (1924) I. L. 
R. 51 Cal. 588, 605. 

4. Leake on Contract, 8th Edn., p. 373 ; Suahil Gkandar v. Qauri Shankar, 

(1917) I. L. R. 39 All. 81. 

5. Fawkes v. Lamb, (1862) 31 L. J. Q. B. 98 (where the sale-note was in the 

following form : “I have this day bought in my own name for your 
account of A.K.T.”) ; Fairlie v. FenUm, (1870) L. R. 5 Ex. 169 (where 
the bought-note was in the following form : “I have this day sold you 
on account of T. etc.— signed E.F. broker'’). 
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2. When broker may sue or he sued : In case of an undisclosed 
principal, ‘‘Indian law differs from English law in that in this 
country there is a presumption that the agent for an undisclosed 
principal is liable and may enforce liability, whereas in England it 
must be shown that he intended to be personally bound’’. ^ Thus, 
in India, if the principal is undisclosed, the broker saying, “bought 
of you for my principal” is liable.^ 

A broker may be made personally liable, by the express terms 
of the contract, or of his employment,® or by the usage of trade 
not inconsistent with the written contract^. Evidence of usage of 

1. Per Buckland J. in Nanda Lai Roy v. Ourupada Haidar (1924) I. L. R. 51 

Cal. 588, 599. Sec. 230, Ind. Cont. Act. 

2. Per Jenkins 0. 5., in Paliram v. Kanknarrah Go, fJd^ (1915) I.L.R. 42 

Cal. 1059, 1064. *For application of the English rule, see Sharman v. 
Brandt, (1871) L..R. 6 Q. B. 720 (There the contract-note was in the 

following form :* “Bought for of our principals 200 tons 

of hemp’' — signed W. S. Cj., brokers. In an action by the brokers, 
ftcldy the plaintiffs could not maintain action on the ground that the 
contract in writing was with an undisclosed principal as seller). 

3. Jones v. Littledale, (1837) 6 A. & E. 486, 490 (L. and Co., brokers at Liver- 

pool, sold hemp by auction and gave an invoice describing the goods as 
bought of L. and Co., according to a custom of brokers at Liverpool, to 
secure the passing of the purchase money through their hands. The 
brokers received part of the price but failed to deliver the goods. Held, 
L. and Co. had made themselves responsible as sellers by the invoice) ; 
Per Jenkins C. J. in Patiram v. Kanknarrah Co. Ltd.j (1915) I. L. K. 42 
Cal. 1050, 1063, 1064. (There is a material difference between the words 
'Sold for you to my principals’ and ‘bought of you for my principals.* 
The rule of law, no doubt, is that if the principal is undisclosed, the 
broker saying “bought of you for my principals" is liable ; but if the 
contract says “sold for you to ray principals,’* he is not liable). 

4. Joy Lall db Go. v. Monmotha, (1915-16) 25 0. W. N. 365, following Pled v. 

Marion, (1871) L. R. 7 Q. B. 126, MoUet v. Robinson, ^1870) L.R. 5 C. P. - 
646 ; Hutchinson v. Tathan, (1873) L.R, 8 C. P. 482. Read the obser- 
vations of Lord Atkinson in Produce Broker's Go. v. Olympia Oil and 
Cake Co., (1916) 1 A. C. 314, 324 ( 'The language expressing a trade 
custom is taken to be imported into the language used by the contract- 
ing parties, whether written or verbal, because it is presumed that they 
had the usage in their minds when they made their contract, made 
it in reference to that usage and intended that the usage or custom 
should form part of it. If they have used language in their contract 
inconsistent with the custom, that is one of the most effectual ways of 
negotiating this presumption, excluding the custom that their contract is 
unaffected by it); Nanda TjiU Roy v. Qurupada Haidar, (1924) T.L.R. 51 
Gal. 588, 602. 
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trade applicable to the contract, which the parties making it knew, 
or may reasonably be presumed to have known, is admissible for 
the purpose of importing terms into the contract respecting which 
the instrument itself is silent.^ A custom, if sought to be enforced 
against a person in fact ignorant of it, is unreasonable, contrary to 
law and void, but it is not so if in fact it is not unjust as against 
principals ignorant of it. A person dealing in a market of the 
customs of which he is ignorant, is . not bound to inquire into a 
usage by which a broker is not in fact a broker.* To what is known 
as ^^principal contracts*’, according to which the name of the buyer, 
is kept off from the seller and the, name of the seller is kept off from 
the buyer, on the face of the contract, is attached a custom of 
the market, as to liability for performance of the contract 
resting upon the brokers and a right in them to enforce the 
contract, even although the names of the* principals are in fact 
disclosed.* 

A broker can sue for brokerage or commission if the relation of 
buyer and seller is really brought about by him, although the actual 
sale has not been effected by him. To make the other side liable 
to pay him brokerage it must be shown that he has been employed 
by such party to act for him or that in the contract he has agreed 
to pay brokerage.** Authority given to a broker to procure a buyer 
does not amount to an authority to sell the property to whoever 
may be brought into touch with the vendor by the broker. In such 
a case a suit for specific performance hy^ the buyer after communi- 
cation to the intending seller of the offer made by him to the broker 
for sale of his property does not lie.® 


1. Joy Lull Jb Co V. Monmotka, (1915-16) 20 C.W.N. 365. 

2. Robinson v. Molkti, (1875) L. R. 7 H. L. 802, followed in Nanda hall Roy 
V. Ourupada Haidar, (1924) I.L.R. 51 Cal. 583, 602. 

3. Per Rankin J. in JitmuU v. Ram Oopal, (1922) I.L.R. 50 Cal. 12, 16. 

4. The Municipal Corporation of Bombay v. Cuverji^ (1896) I. L. R. 20 Bom. 

124, followed in Roopji Sons ?. Dyer Meaken db Co. Ltd. A. I. R. 1930 
All. 545 ; Burchell v. Cowrie (1910) A. C. 614 ; Pundit Baghunandan v. 
Madan Mohan, (1923) 38C.L..T. 139. (Authority given to a broker to 
get a lessee agreeing to obtain a lease upon certain terms. Held, broker 
entitled to brokerage although the lease could not be put through 
owing to the inability on the part of the defendant to make out a title 
to the property) ; cf. Ayyannath Chetty v. Bubramania, A.T.R. 1924 Mad. 
212 . 

5* Puma Chandra v. Indra Chandra, A.I.R. 1922 Cal. 397. 
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3. If broker who is himself the princi 2 )at 7nay sue : In a caseV 
where N. R., a dealer and broker in stocks and shares, gave a sold- 
note to G. H. in the following form : “Sold this day by order and 
for account of G. H. to selves for principal’* and signed as brokers, 
and saed G. H. for failure to deliver the shares, alleging a custom 
and usage of the stock and share market in Calcutta by which iu 
all cantracts for sale and purchase of shares the names of the 
buyers and sellers are not disclosed and the broker is taken to con. 
tract as principal and is entitled to require performance as princi- 
pal, Buckland J. held as follows : 

(a) The alleged custom (assuming it to be a valid one) has 

noUbeen proved, at any rate the defendant was not 
aware of it. 

(b) Though the plaintiff entered into the contract in the 

character of agent he was iu reality acting not as agent 
but on his own account and his suit must fail on that 
ground by virtue of Section 235 of the Ind. Contract 
Act. 

Carriers : In India, we have the following classes of carriers : 

(1) Commo 7 i Carriers {oj goods)^^ whose rights and obligations 

are governed by the English common law with such 
modifications as are prescribed by legislative enact- 
ments^. Thus among common carriers may be classed. 
Carriers (excepting Government) of goods by land or 
inland navigation,'* and Carriers of goods by sea®. 

(2) Statutory Carriers of goods and passengers* baggages^ 

whose rights and obligations are not governed by the 
English common law but by statutes. Thus Railway 

1. Nanda Lai Roy v. Ourupada Ealdavt (1924) I L.R. 51 Cal. 585, 610. 

2. The expression *Conitnori Carriers’ is by the ancient custom and com- 

mon law of England limited to carriers of goods only. For definition, 

see Rennet v. P, S 0. S, Go,, (1846) 6 C. B. 775, 787. 

3. B. and F. M, L Co. Ltd. v. I. Q. K and Ry. Co., (1911) I. L. U. 38 Cal. 

28 ; River Steam Navigation Co. v. Jammiadas^ (1932) I. L. R. 39 Cal. 

472. 

4. To whom the common law of England as modified by the Carriers Act 

(III of 1865) applies. 

5. To whom the common law of England as modified by Carriage of Goods 

by Sea Act (XXVI of 1925) and the Merchant Shipping Act, 1894, 

apply. 
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Companies or Railway Administrations^, and Carriers 
by air* are statutory carriers. 

(3) Statutory carriers of Postal articles and telegrams^. 

(4) Statutory carriers of animals or passengers : The most 

important carriers of this class are the Railway Com- 
panies, Steamship Companies, and Carriers by air. 

(f)) Private Carriers^ whose rights and obligations are 
governed by the law of cont*i*act. 

The subject of parties to suits in respect of carriers may be consi- 
dered under the following heads : — 

1. Suits by or against common and statutory carriers of goods 

and passengers’ luggages. ^ * 

2. Suits by or against carriers of passengers. 

3. Suits by or against private carriers of ^oods or passengers. 

4. Suits by or against Post and Telegraph authorities as 

carriers. 

5. Interpleader suits by carriers. 

7. When notification of claim and/or notice to sue neces- 
sary. 

6. Suits by or against State Railways. 

1. Suits by or against common and statutory carriers of goods 
and passengers' luggage : 

A. In suits .against common and statutory carriers of goods 
and passengers’ luggages, it is necessary U bear in mind the limi- 
tations of and exceptions from liability of carriers under the follow- 
ing Acts : 

(i) Carriers Act (III of 1865)*-which applies to carriers of 

1. Ind. Railways Act (IX of 1890). 

2. Carriage by Air Act (XX of 1934). 

3. Ind. Post Office Act (VI of 1898) and Ind. Tel. Act (XIII of 1885). 

4. For liability, for loss of scheduled goods, Secs. 3 and 5 ; for loss of goods 

other than scheduled goods, Sec. 6 ; for limitation of liability, (a) 
where the carrier is the owner of a rail road or tram road, Secs. 7 & 
9 ; (b) where he is not the owner of a rail road or tram road. Secs. 6 A 
9 ; for loss of packages containing scheduled and unscheduled arti- 
cles : 'River Steam Navigation Co. Ltd. v. Jamunadas, (1932) I. L. R. 

OeX. ^12. a. British and Foreign M, L Go. v. I. Q. N. Ry. Co., 
(1911) I. L. R. 38 Cal. 28 ; Qunyon v. iS. E. Ry. Co., (1915) 2 K. B. 370 
(Protection afforded by special contract may cease by deviation from 
ordinary route). 
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goods (other thaa Government) by land* or inland navi- 
gation. 

(«) Carriage of Goods by Sea Act (XXVI of 192.'))* and the 
Merchant Shipping Act (1890)*. 

(m) Carriage by Air Act (XX of 1934)*. 

(iv) The Indian Railways Act (IX of 1890)®. 

In the absence of any special contract, and subject to the limita- 
.. . •_ .... . 

1. Carriers Act has no application to carriage by railways to which the 

Ind. Railways Act (IX of 1890) applies. 

2. For protection of carrier^ by express contract, from liability for the negli- 

gence of himself or his servants, see, Bombay Steam Naviyation Co. Ltd. 
V. Vasudw^ (1928) I, L. R. 52 Bom. 37. For liability for utiseawor- 
thiness, see Sea. 3 of the Act. For liabilities of all kinds, see Arts. Ill, 
IV, V. VII & VIII. 

3. For liability under' the Merchant Bhipping Act of 1894, cf Bees. 446 to 

450 of the said Act relating to shipment of “dangerous goods’*, and Sec. 
502 (respecting liability of the owner of a British sea-going ship, where 
goods arc lost or damaged by fire on board the ship or where gold, silver, 
diamonds etc. put upon board the ship without declaration in the 
bills of lading or otherwise in writing of the true nature or value there- 
of are lost or damaged by reason of any robbery, embezzlement, 
making away with or secreting thereof), and Sec. .503 (which 
limits the pecuniary liability of the owners of a ship, British or Foreign, 
to .€8/- for each ton of the ship’s tonnage in respect of loss or damage to 
goods where any of occurrences, specified in the Section takes place with 
the owners* actual fault or privity). 

4. For liability of the carrier where goods are accepted without any air 

consignment note or where the air consignment note does not contain 
the requisite particulars, see Sec. 9. For liability of carriers for loss or 
damage to goods, rule 18 of Sch. I ; for damage caused by delay in 
carriage, rule 19; For exemption from liability, rule 20(1); for 
negligent pilotage or negligence in the handling of the aircraft, 
rule 20(2). 

5. This Act repealed the Ind. Railways Act IV of 1879 and also Sections 7 

and 10 of the Carriers Act of 1865 in their application to Railways. 
For liability of a railway administration as bailees for loss, destruction 
or deterioration of goods and further limitation of that liability by 
agreement in writing in the form of “Risknotes”, Sec. 72 ; for condi- 
tions of liability as carriers of passengers’ luggages. Sec. 74, and as 
carriers of articles of special value. Sec. 75 ; for exoneration from res- 
ponsibility in case of goods falsely described, Sec. 78 ; for cases where 
no suit for compensation shall lie against a railway administration. 
Sec. 10 ; for bar of jurisdiction of ordinary Courts in certain matters 
cognizable by Railway Commission, Sec. 41 ; for non liability to bo 
sued for felling a tw, 9ec. 15 (5) ; for terminal charges, Secs 45, 46, 
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tions and exceptions applicable to a particular case, common and 
statutory carriers may be sued in the following cases : — 

(a) for damages for wrongfully refusing to carry'. 

(b) for attempting to make unreasonable charges or imposing 

unreasonable conditions^. 

(e) for not conveying or delivering the goods to the person 
entitled to delivery — (t) where goods are carried under 
a bill of lading to the consignee or his assigns, or, in 
the absence of notice of assignment, to the holder of the 
“ first ” bill of lading,^ (te) where goods are carried by 
a railway, to the endorsee or holder of the railway 
receipt^, or (m) where goods are carried by air, to the 
consignor under rule 12, or to the consignee, under rule 
13, or to a third person under rule 15, Chap. II, Schedule 
I, of the Carriage by Air Act (XX of 1934), as the case 
may be, 

(d) for delivering goods to a wrong person®. 

(e) for loss of or injury to goods, including conversion for 

refusing to deliver,® conversion for misdelivery^, con- 
version, where a valid notice of an unpaid vendor of 
stoppage in transitu has not been obeyed®. 

1. Chitty on Contracts, 19th Edn., p. 66S. Of. r. 33, Chap V, First Sch., 

to the Carriage of Goods by Air Act (XX) of 1934 which runs as 
follows, ''Nothing contained in this Schedule shall prevent the carrier 
refusing to enter into any contract of carriage.” 

2. Per Parke, J., tw Carr y.L.AY.Ry, (1852) 7 Exch. 707, 712 (refusal to 

carry after tender of the goods with a reasonable sum for the carriage) ; 
Great Western Ry. v. Sutton, (1869) L.R. 4 H.L. 226; Secretary of State 
V. Nandalal, A.I.R. 1928 Nag. 52 (excess freight charged by Railway 
Co. liable to be refunded) ; Pickford v. Grand Junction Ry,, (1841) 
8 M. & W. 372. Of Ghhagalal v. Secy, of State, A.I.R. 1933 Nag. 261. 

3. Chitty on Contracts, 19th Edn., p. 675 ; The Ind. Bills of Lading Act 

(IX of 1856). 

4 Madan Qopal v. Kameawara, A.I.R. 1936 Mad. 25 ; Firm Peare Lai v. 
The E. L Ry. Co., (1924) I.L R. 46 All. 691. 

5. Heugh v. L. & N. W. Ry., (1870) L.R. 5 Exch. 51 (Case of a carrier deliver- 

ing goods to a wrong person after refusal of the goods at the consignee’s 
address). 

6. EJ. Ry. Co. V. Bobu Ram, (1929) I.L.R. 10 Lab. 414. 

7. Youl V. Harbottle, (1791) 1 Peake N.P.C. 6a 

8. Dutton V. Solomonaon, (1803) 3 B. & P. 582, 584; Brown v. Hodgson, (1809) 

2 Camp. 36; H. P. Dawes v. Peek, (1799) 8 Term. Rep. 330. Cf. Santdas 
V. Seey.^ State, A.I B. 1929 Sind 220 & Sec. 57 of the Ind. Railways 
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(/) in conversion for sale by the carrier of goods entrasted to 
him, although no real necessity exists for such sale,^ or 
where the sale is by the Railway Company of the goods 
consigned before the expiry of six months from the 
date of consignment.^ 

(g) for deterioration of goods during transit,^ for delay and 
shortage in weight,^ for short delivery.® 

Who to sue : consignor or consignee : This depends upon special 
contracts and the passing of property in the goods. As a general 
rule, delivery of goods to a carrier will, unless the seller reserves 
the right of disposal, pass the property in the goods to the buyer,® 
and, upon such delivery, the carrier becomes the buyer’s agent, and 
the buyer alone ma'y sue the carrier for damages for the loss or non- 
delivery of, or injury done to, the goods. ^ If the consignor of goods 
deliver them to a particular carrier, by the order of the consignee, 
and they are afterwards lost, the consignee and not the consignor is 
entitled to maintain an action against the carrier for the loss, 
although the consignor paid for booking the goods.® 

The above prima Jade rule may be modified by a contract with 
the carrier, in which case the consignor may maintain the action®. 

1. Sundarji v. Secy, of State, (1934) I.L.K. 13 Pat. 752. 

2. B. & N, W, By. Co. v. Matru Ram, (1927) I.L.R. 49 All. 300. 

3. Secretary of State v. Devi DiUa, 148 I.C. 489 ; Laduram v. Iliralal, (1934) 

59 C.L J. 467; K L By. Co. v. Behari Lai, A.I.R. 1926 Lah. .512 ; 
Secretary of State v. Fir{n liar Kishen (1926) I.L.R. 7 Lah, 370. 

4. B. N. By. Go. v. Sheikh Dillu, A.I.R. 1925 Nag. 350 ; E. L By, Co, v. 

Krishna, (1924) I.L.R. 45 All. 534 ; Secretary of Slate v. Kesho Prasad, 
A.I.R. 1932 All. 584 (delay caused by diversion from ordinary route). 

5. Secretary of State v. Raghubar, A.I.R. 1933 All. 595 ; of. Firm of Chaiising 

V. Secy, of State, A.I.R. 1926 Sind 102. 

6. Secs. 23 (2) and 25, Ind. Sale of Goods Act (III of 1930). 

7. Dtdion V. Solomonson, (1803) 3 B. & P. 582, 584 (the moment the goods 

are delivered to a carrier, it operates as delivery to the purchas cr) ; 
Brown v. Hodgson^ (1809) 2 Camp. 36 (Goods consigned to a merchant 
in a foreign country are stated in the bill of lading to be shipped by 
order and on account of the consignee. Held, the property vested in the 
consignee the moment they were put on board the ship). 

8. Dawes v. Peek, (1799) 8 Term Rep. 330 cf. v. Bosedaj/, (1842) Man. 

AG. 972. 

9. Dunlop y. Lambert (1839) 6 01. & F. 600 (If the consignor makes a con- 

tract with the carrier, such contract supersedes the necessity of show- 
ing the ownership in the goods and the consignor may maintain 
the action though the goods be the property of the consignee) > Sadasook 

13 ^ 
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The consignor, and not the consignee, will have the right of action 
against the carrier, where goods are sent to the consignee for sale 
on approval,^ or where goods were delivered to the carrier at the 
risk of the consignor,^ or for delivery for the consignor and in his 
n^me to the consignee,^ or if the consignee procared the goods to 
be consigned to him by fraud on the consignor so that he obtained 
no property in them.* 

In the case of carriage of goods by sea^ the following special rules 
relating to passing of property in the goods shall apply ; — 

{i) in c. i. f. contracts —the property in the goods does not pass 
until the shipping documents have been taken up by 
the buyer and they are in such form that the buyer may 
be in a position to obtain possession of the goods on 
arrival and also to recover according to their terms from 
the carrier for loss of or damage 'te the goods during the 
course of transit.® Again under Sec. 25 of the Indian 
Sale of Goods Act (III of 11)30) the property does not 
pass unless the conditions imposed by the seller are 
fulfilled®. 

(ii) In f. o. b. contracts — the buyer names a ship upon 
which goods are to be delivered. The goods when placed 

Kothari v. Ghaiiram, (1024-25) 29 C. W. N. 808. 812, 813 (Where in a 
contract for sale the place of delivery is indicated, the carrier is the 
agent of the seller until actual delivery of the goods at the place of 
destination). 

1. Swain v. Shepherd, (1832) 1 Moo. & Reb. 223. Of. Phiroxshah v. Emperor, 

(1934) I. L. R, 58 Bom. 646. 

2. Dunlop V. Lambert, supra. 

3. Sargent v. Morris, (1820) 3 B. A Aid. 277 (By a Bill of lading the captain 

was to deliver the goods for the consignor and in his name to the con* 
signee. At the time of shipment the consignee had no property in the 
goods, Held, the action for damage done to the goods must be brought 
in the name of the consignor, although the consignee had insured the 
goods). 

4. Stephenson v. Hart, (1823) 4 Bing. 484, 486, 

5. Finlay db Co, v, Kweja Hoo Tong, (1929) 1 K. B. 400 C. A. Cf. The Ind. Bills 
of Lading Act (IX of 1856). 

6. Af. Mehta db Co, v. Joseph, (1924) I. L. R. 48 Bom. 531 (where docu- 

ments sent to a bank were to be delivered on acceptance of the draft) ; 
Bank of Morvi Lid, v. Boerlein Bros,, (1924) I. L. R. 48 Bom. 374 (where 
bill of lading was endorsed in blank with instructions to agent not to 
hetnd ov^r the same to the buyer until goods paid for). 
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oil board the ship are at the risk of tho buyer aud he 
is to pay the freight, and subject to the seller reserving 
the right of disposal, the property in the goods passes to 
the buyer.' 

(iii) In ex-ship contracts— In the case of a sale ‘ex ship’ the 
seller is under an obligation to cause delivery to be 
made to the buyer from a ship which has arrived at the 
port of delivery. • The seller has to pay the fare or 
otherwise to release the ship-owner's lien. The goods 
are not at the buyer's risk during the voyage.^ 

In the case of carnage of goods by aii\ except in the circumstances 
set out in rule 12, ^j;iap. II, Schedule I of the Act, the consignee on 
payment of the charges and on compliance of the conditions of 
carriage set out in the air consignment note may sue tho carrier for 
refusal to deliver the goods. The consignor and the consignee can 
respectively enforce all the rights given them bj roles 12 and 13 
each in his own name whether he is acting in his own interest or in 
the interest of another, provided he carries out the obligations im- 
posed by the contract. The mutual relations of the consignor and 
the consignee with each other or the mutual relations of third par- 
ties whose rights are derived either from the consignor or by the 
consignee are not affected by the above rules.® 

When goods are hooked for transit over the lines of several 
carriers, question may arise as to who, the consignor or the con- 
signee, as the case may be, *may sue. The rule, subject to special 
provisions, is that if the contract is made with the first carrier 
without a parallel series of contract with the other carriers, the 
first carrier alone is responsible for the goods for the whole journey 
unless he limits his liability by special agreement. No inference 
can be drawn from the mere fact that goods have to be carried over 
the lines of several carriers that the consignor has made a contract 
with each of the other carriers for their own part of the transit^. 
But if the other carriers happen to be common carriers, they would 

1. Browne v. Bare, (1858) 3 H. & N. 484. 

2. Yangtsxe L A. Ltd, v. Lukmanjee, (1918) A. C. 585 (P. C.). 

3. Buies 11, 13, 14 and 15, Chap. II, Sch. 1 of the Act. 

4. /. O. N. db Ry, Oo. Ltd. v. Qirdhanlal, (1927) I. L. R. 54 Cal. 430, 439 

following Muschamp v. The L. d> P, J. Ry, Coy,, (1841) 8 M. & W. 421. 

Cf Sec. 6 Carriers Act \ Dekhari Tea Co, Ltd, \, Assam Bengal Ry.f 

(1920) I. L. R. 47 Cal. 6. 

/ 
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be liable to consignor for breach of common law obligation inde- 
pendent of contract. There is no question of the suit against 
such carriers being defeated merely by reason of the absence of 
privity of contract or of privity of contract of insurance^. 

Under Sec. 80 of the Indian Railways Act (IX of 1890), in 
cases where goods are booked through over the railways of two or 
more railway administrations^ a suit for compensation for loss or 
injury to goods may be brought either. against the railway adminis- 
tration to which the goods were delivered by the consignor, or 
against the railway administration on whose railway, the loss, 
injury, destruction or deterioration occurs, notwithstanding any 
agreement to the contrary with the receiving railway administra- 
tion*. 

When a Itailway administration contracts to carry goods partly by 
railway and partly by sea^ it shall be responsible for loss of or injury 
to the goods which may happen during the carriage by sea to the 
extent to which it would be responsible under the Merchant Shipping 
Act, 1854, and the Merchant Shipping (Amendment) • Act, 1862, if 
the ship were registered under the former of those Acts and 
the railway administration were owner of the ship, and not to any 
greater extent.* 

Wlwn goods are carried by successive air carriers, the carriage is 
deemed to be one undivided carriage if it has been regarded by the 
parties as a single operation, whether it has been agreed upon under 
the form of a single contract or of a sei^ies of contracts,^ and in such 
a case each carrier who accepts luggage or goods is deemed to be one 
of the contracting parties to the contract of carriage in so far as the 
contract deals with that part of the carriage which is performed 
under his supervision. And as regards luggage or goods, the pas- 
senger or consignor will have a right of action against the first 
carriers, and the passenger or consignee who is entitled to delivery 


1. K, 0. Dkar v., Ahmed Bux, (1933) I. L. R. 60 CJal. 879. following Jrro- 

waddy Flotilla Oo. v. Bugwandas (1890-91) L. R. 18 1. A. 121 ; Dekhari 
Tea Co, Ltd, v. Assam Bengal Ry, Lid,, supra, affirmed by the 
Judicial Committee in J. G. N, df Ry, Co, Ltd. v. The Dekhari Tea Co. 
Ltd., (1923-24) L. R. 51 I. A. 28y followed in Madura Co. Lid. v. P. 
C. Xavier A. I. R. 1931 Mad. 115. 

2. There is no corresponding section in the Carriers Act (III of 1865). 

3. Sec. 82, Ind. Railways Act (IX of 1890). 

4. Rule 4, Chap. I| First Schedule to the Act. 
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will have a right of action against the last carrier, and further, each 
may take action against the carrier who performed the carriage 
daring which the destruction, loss or damage took place. These 
carriers will be jointly and severally liable to the passenger or to 
the consignor or consignee.^ In the case of combined carriage per- 
formed partly by air and partly by any other mode of carriage, the 
provisions of the schedule to the Act apply only to the carriage by 
air.® , 

B. Whe?i common and statutory carriers of goods may sue : 

(I) In the case of carriage of goods by sea. 

(a) In respect of freight^, the right to sue is in the (i) the Ship* 
owmr^ in the ab8«^nce of an express stipulation in the charterparty 
or bill of lading,^ (ii) the Master^ where the express contract was 
made with him,® (iii)- the Charterer^ who under the charter is in 
possession and control of the ship, or where the bill of lading is 
signed by the charterer, or by the captain as agent expressly for 
the charterer®, (iv) the Assignee of ship or freight^'^ (v) the Mortgagee 
0 } ship or freight^ who takes actual or constructive possession,® or 
(yi)a Third person to whom freight is made payable by the charter 
party or the bill of lading.® 

Such right of suit is against (i) the Shipper^ in the absence of a.n 
express contract in the bill of lading, or where the master delivers 


L Buie 30, Chap. Ill, First* Sell, to the Act. 

2. Rule 31, Chap. IV, First Sch. to the Act. 

3. For full freight, lump freight, back freight, pro-rata freight, time-freight, 

as the case may be, see Scrutton on Charterparties, I3th Edn., pp. 389- 
407. 

4. Per Lord Eilenborough C.J., in Smith v. P turner, (1818) 1 B. c0 A. 575, 581 

(The master may have a right to receive the freight from the consignees 
of the goods, but that will depend upon the question whether he has a 
lien upon the freight). 

5. Seeger v. Duthie, (1860) 8 0. B. N. B. 45, 56 (In this case, the captain of the 

ship was a part owner with whom and m whose name the contract was 
made) ; Brouneker v. Seoit, (1811) 4 Taunt 1, 4. 

6. Qilkison v. MiddleioUt (1857) 2 C. B. N. B. 134 ; Harrison v, Huddersfield 

S. Ob., (1903) 19 T.L,B. 386. 

7. Leslie v. Outhrie, (1835) 1 Bing. N. C. 697, 710 (assignment of freight) ; 

Lindsay v. Oibbs, (1856) 22 Beav. 522 (assignment of a share in a ship 
passes the corresponding share in the freight). 

8. Keith v. Burrows^ (1877) 2 A. C. 636, 645, 646. 

9. Kirchner v. Vemjp^ (1859) 12 Moore, P.G. 361, 398. 
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a. bill of lading with an iudorsemeut freeing the shipper (li) i?ie 
Comignee^ named in the bill of lading to whom by the consignment 
the property in the goods passes, (iii) the Indorsee oj a bill of lading^ 
to whom by the endorsement the property in the goods has passed, 
or who has completed his proprietory rights by taking delivery of 
the goods under the indorsed bill of lading, (iv) Vendor tvho slops in 
tramitu. ® 

(b) The carrier may sue for failure to furnish and load cargo, ^ 
for loading dangerous goods,® for demurrage for undue detention,® 
for indemnity against loss, damage or expenses resulting from mis- 
statements in the bill of lading,^ for expenses incurred for protect- 
ing the goods against extraordinary perils. 

(II). In the case of carriage of goods by railways, the Railway 
Company or Railway administration may sue 

(i) for any rate, terminal and other clmrgfis on failure of the 
person liable to pay the same on demand. Where the 
Railway adminiscratiou have in the exercise of their 
lien sold the goods by public auction, they can appro, 
priate the sale proceeds towards their dues, and if the 
sale proceeds are insuilicient, they may sue for the 
balance.® The Railway Company cannot recover any 
excessive charges.® If they demand any excess charges, 


1. Lewis V. M'Kee, (1868) L.R. 4 Ex. 58. 

2. Swell V. Burdick, (1884) 10 A. O. 74 (the mere iiidorBement and delivery of 

a bill of lading by way of a pledge for a loan does not pass ''the pro- 
perty in the goods” w ithin the meaning of the Bills of Lading Act 
(18 and 19 Viet. C, III). Cf. Sec. 2, The Ind. Bills of Lading Act (IX of 
1856) 

3. Booth V. Cargo Fleet Go,, (1916) 2 K. B. 570 (Vendor is liable for the freight 

not only to the place at which the goods are in fact carried, but also to 
the ultimate destination). 

4. Beyts Craig dh Co* v. Olio Martin, (1892) I. L.R. 16 Bom. 389 ; Wilson v. 

Hicks, (1857) 26 L. J. Ex. 242. 

5. Rule 6, Art. IV., Sch. to the Carriage of (joods by Sea Act (XXVI of 

1925). 

6. Aktieselskabel lieidar v. Arcos Lid., (1927) 1 K.B. 352, 362. 

7. Rule 5, Art. Ill, Sch. to the Carriage of Goods by Sea Act (XXVI of 

1925). 

8. Sec. 55 lad. Railways Act (IX of 1890). 

9. Gulab V. G. L P. By* Co., (1926) I. L. R. 48 All. 217 (Railway Company 

cannot charge any rate higher than the contract rate) ; Chunilal v. 
N.Q.S. Ry., (1907) I. L. R. 29 All, 228 F. B. (Wagon rate cannot bo 
converted into maund rate). 
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the consigiior or the consignee must take delivery and 
pay the excess charge and then sue for recovery of 
excess.^ The Railway Company may in a proper case 
recover from the consignor an undercharge^, or an ea^tra 
charge on discovery that the description of the goods 
was materially false*. 

(ii) for demurrage for not discharging goods in time.^ 

(iii) for cost of detention and examination of the goods where 

it appears from the examination that the description of 
the goods is materially false.* 

(iv) for damage caused by any dangerous or offensive goods 

placed upon a railway, where the real nature of the 
good.^ is not disclosed*. 

(v) for expenses for preservation of goods from extraordi- 

nary perils.^ 

(Ill), in the case of carriage of luggages and goods by air^ 

(i) the consignor is liable for all damages suffered by the 

carrier or any other person by reason of the irregu- 
larity, incorrectness or incompleteness of the parti- 
culars and statements inserted in the air consignment 
note*. 

(ii) the consignor is liable for any damage which may be 

caused to any person who is the holder of that part 
of the air consignment note which was delivered to 
the consignor, in a case where the carrier under orders 
of the consignnor has disposed of the goods without 


1. Ghhogalal v. Secy of State, A I.R. 1933 Nag. 261. 

2. Cf. Shahdara Saharanpur Light Ry. v. Pratapsing, A. I, R. 1931 Lah. 

511, 

3. gcc. 58 Ind. Ry. Act ^IX of 1890). 

4. JS. L Ry> Co. v. Bhagwandag^ (1922) I. L. R. 1 Pat. 15 (Demurrage cannot 

however be claimed for the period during which investigation into the 
consignee's claim to receive the goods was being made). 

5. Sec. 58(5) Ind. Railways Act (IX of 1890) which enables the Railway ad- 

ministration to sue the person who delivered the account, or, if tliat 
person is not the owner of the goods, then, that person and the owner 
jointly and severally. 

6 . Sec. 59 Ind. Ry. Act. (IX of 1890) ; Lyell v. Oanga, (1876-78; I. L. R. 

1 All. 60 F. B. (case of damage caused by an explosion). 

7. O. N. Ry. Go. v. Swaffleld, (1874) L. R. 9 Ex. 132. 

8. R. 10, Chap II, First Sch. to the Carriage by Air Act (XX of 1934). Cf, 

R. 11, Chap II, First Sch. to the Act. 
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reqniriDg the prodaction of the said part of the air 
consignment note^. 

(iii) the consignor is liable to be sued for any damage occa- 
sioned by the absence, insafiioiency or irregularity of 
any information or docaments attached to the air con. 
Bignment note which are necessary to meet the forma- 
lities' of customs, octroi or police, in a case where such 
information must be furnished and such documents 
must be attached before the goods can be delivered to 
the consignee* . 

Suits by or against carriers o} passengers ; Carriers of passen- 
gers undertake to carry passengers safely but are liable only for 
negligence and not as insurers of their safety*. They are not only 
liable for the negligence of themselves and their servants but also 
for the negligence of independent contractors. Thus they are 
liable for injuries to passengers caused by the negligent construc- 
tion of a railway bridge, a railway embankment or a railway stock^. 
Their liability for safe carriage is in substance based upon tort*. 
They may however relieve themselves from the ordinary liability 
by special conditions*. They may be liable to invitees and even 
to licensees^. 

They owe no duty to a trespasser* or to a child en ventre sa mere^ 

1. E. 12 (3), First Sch. to the Act. 

2. E. 16, Fii-st Sch. to the Act. 

3. E. L Ry. Go. v. Kalidas, (1900-01) L. E. 28 I. A. 144. 149 ; Readhead v. 

Midland Ry., (1867) L. E. 2 Q. B. 412, 417 ; Newberry v. Bristol 
Tramway Go., (1912) 107 L. T. 801. Special rules apply to carriers 
of passengers by air. 

4. Grote v. Gkester db Holyhead Ry., (1848) 2 Exch. 251 (case of breaking 

down of a bridge). 

5. Lyles v. Southend’ on^ Sea (Crop.), (1905) 2 K. B. 1, 19. 

6. O allin v. L. db N. W, Ry., (1875) L. E. 10 Q. B. 212 (stipulation that the 

passenger shall travel **at his own risk**). Notice of the existence of 
the conditions is sufficient : Thompson v. L. M. db S. Ry., (1930) 1 K. 
B. 41, 51 C. A. ; Penton v. Southern By., (1931) ^2 K. B. 103 ; Hood v. 
The Anchor Line, (1918) A. C. 837. When issuing free passes or tickets 
at a reduced rate, Eailway Companies usually exempt themselves 
wholly or partially from liability by special conditions : The Stella, 
(1900) P. 161. 

7. Chitty on Contracts, 19th. £dn., pp. 736-737 ; Jayamal v. The db S. 

M. Ry. Go., (1926) I. L. E. 46 Mad. 929 (licensee). 

B* Lygo V. Newbold, (1854) 9 Fxch. 302 ; Ch^and Trunk By. v. Bameft, (1911) 
A.0.361. 
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00 that the trespasser, or the child when born, cannot bring an 
action for personal injuries'. 

They are not liable for robbery of a passenger by his fellow 
passengers^ or for assault by fellow passengers^, or for injury caused 
by the wilful acts of strangers^ or fellow passengers^. 

When a railway administration contracts to carry passengers 
over another line as well as their own, or when it contracts to 
carry passengers partly by^ railway and partly by sea, the same 
rule applies as in the case of carriage of goods The succeeding 
carriers when sought to be made liable can avail themselves of 
the exceptions from liability contained in the first company’s con- 
tract'. .. , 

When carriers of passengers notify their hours of arrival and 
departure, they are, apart from special conditions®, liable for un- 
reasonable delay®, (but not for un voidable delay'®), or unreasonable 
detention' ', or for starting before time' 

A passenger can sue the carrier for refund of fare, if the car- 
rier cannot provide any accommodation or fails to complete the 
journey. 


1. Walker v. Great Northern (1891) 28 L. II. Ir. 69. 

2. Cobb V. Great Western (1894) A. O. 419 (In thw the Hailway 

company was held not liable even when the station master refused to 
detain the train to permit the plaintiff to give the men into custody 
and have them searched). 

.1. Pounder v. N. S. By. Co., (1892) 1 Q. B. .-185. 

4. Lateh v. Rmnncr By. Co., (1858) 27 L. J. Exch. 155 (case of a stranger 

putting an obstruction on the line causing the train to get off the 
line). 

5. B. I. By. Co. v. Kalidas, (1900—01) L. H. 28 I. A. 144, 149. 

6. See Secs. 80 and 82 Ind. Hy. Act (IX of 1890). 

7. Hall V. North Eastern By., (1875) L. R. 10 Q. B. 437. 

8. Railway companies do nor warrant that trains shall start or arrive punc- 

tually. See Hurst v. Great Western By , (1865) 19 C. B. (N. G.) 310. 

9. Cooke v. Midland By., (1892) 9 T. L. R. 147.. 

10. Fitxgerald v. Midland By., (1876) 34 L. T. 771. 

11. Great Northern By. v. JJaweroft, (1852) 21 L. J. Q. B. 178 (where a pas- 

senger was held entitled to reasonable expenses of hiring a conveyance 
to finish the journey) ; Halim v. Great Northern By., (1856) 1 H. N. 
408 (expenses incurred by a passenger for staying the night in a 
hotel). 

12. Great Western' By. v. Lotoenfeld, (1892) 8 T. L. R. 230. For remoteness 

of damage, see Buekmaster v. Great Eastern By., (1870) 23 L. T. 471. 

14 / 
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Carriers may sae passengers for breach of contract and in tort» 
So far as Railway companies are concerned, penalties have been 
provided in the Indian Railways Act (IX of 1890) relating to va- 
rioos matters, which obviate the necessity of bringing suits in res. 
pect of them. 

Special rules relating to carriage of passengers by air i Under 
the Carriage by Air Act (XX of 1934), carriers by air may refuse 
to enter into any contract of carriage and cannot be sued for such 
refusaU. They are liable for damage sustained in the event of the 
death or wounding of a passenger or any other bodily injury suf- 
fered by a passenger if the accident which caused the damage so 
sustained took place on board the air craft or in the course of any 
of the operations of embarking or disembarking^^. The carrier is 
liable for damage occasioned by delay in the carriage by air^. 

The carrier shall not be entitled to avail hiipself of the provisions 
of First Schedule to the Act which exclude or limit his liability if 
the damage is caused by the wilful misconduct of himself or his 
agent acting within the scope of his employment^. 

In the case of the death of the person liable an action for dama- 
ges lies against those legally representing his estate^. 

In the event of the death of a passenger ^ the liability shall be en- 
forceable for the benefit of such of the members of the passenger's 
family as sustained damage by reason of his death An action to 
enforce the liability may be brought by the personal representative 

1. Rule 33, Chap. V. First Sch. 

2. Rule 17, Chap. Ill, First Bch. The carrier is not liable if he proves that 

he and his agents have taken all necessary measures to avoid the 
damage or that it was impossible for him or them to take such mea- 
sures : Rule 20 (1), Chap. Ill, First Bch. If the carrier proves that 
the damage was caused by or contributed to by the negligence of the 
injured person, the Court may exonerate the carrier wholly or partly 
from his liability : R. 21, Chap. Ill, First Bch. For limits of liability, 
see R. 22, Chap. Ill, First Bch. 

3. Rule 19, Chap. Ill, First Bch. 

4. Rule 25, Chap. Ill, First Bch. 

5. Rule 27, Chap. III. First Sch. 

6. Rule 1, Second Sch. In this rule the expression "member of a family" 

means wife or husband, parent, step-parent, grand-parent, brother, sister, 
half-brother half-sister, child, step-child, grand-child. In deducing 
the relationship, any illegitimate person and any adopted person 
shall be treated as being, or as having been, the legitimate child of 
his mother and reputed hither or, as the case may be, of his adopters. 

\ 
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of the passenger or by any person for whoso beneSt the liability is 
enforceable, bat only one action shall be brought in British India in 
respect of the death of any one passenger, and every sach action by 
whooisover brought shall be for the benefit of all such persona so 
entitled as aforesaid as either are domiciled in British India, or, not 
being domiciled there, express a desire to take the beneQts of the 
action'. 

In the case of carriage t(\ be performed by various successive 
carriers and in the case of combined carriage, partly by air and 
partly by any other mode of carriage, the same rule applies as in 
the case of carriage of luggage or goods^. 

3. Suits by or against private carriers oj goods or passengers : A 
private carrier is a bailee of goods and the general laws relating 
to the rights and liabil|.ties of a bailee apply to him^. He is liable 
for negligence of himself or his servant^. As carrier of passengers 
he is not liable unless negligence is prpved^. 

4. Suits by or against Post and T degraph anthorilies as carriers : 
The rights and liabilities of Post and Telegraph authorities as 
carriers are defined by statutes^. Subject to such conditions 
and restrictions as the Central Government may by rule pres- 
cribe, the Central Government shall be liable to pay compen- 
sation not exceeding the amount for which the postal article 
has been insured, to the sender thereof, for the loss of the postal 
article or its contents or for any damage caused to it in the course of 
transmission by post^. The Central Government is also liable for 
non-payment to the sender in respect of a value-payable postal 
article the amount recovered from the addressee^, for delivering 


1. Rules 2, 3 and 4, Second Sch. 

2. Rules 30, 31, First Sch. 

3. See Chap. IX) The Ind. Contract Act, (IX of 1872A The degree of care 

required in the case of a gratuitous carrier is different from that of a 
carrier for hire or reward : Coggs v. Bernard^ (1703) 2 Ld. Raym 909 ; 
Boss V. HiU, (1846) 2 0. B. 877. 

4. Powles V. Hider, (1856) 6 E. & B. 207 (The proprietor of a cab is responsi- 

ble for the negligence of his driver). 

5. Crofts v. Waterhouse, (1825) 3 Bing. 319. 

6. Ind. .Post Office Act, VI of 1898, and Ind. Tel. Act, XIII of 1885. 

7. Sec. 33 of the Ind. Post Office Act. By Ad. Or. the words “Central Govern- 

ment” have been substituted for the words “Secretary of state etc’. 

8 Sec. 34 of the said Act. Cf. Secs. 35 (4) and 6. of the said Act. See 
Secretary of State v. Radhelal, (1924), I. L. R. 46 All. 649. Note : 
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a yalae-payable article without collecting the money,^ for loss of 
contents of a registered envelope,^ for loss of an article by reason 
of the label having been torn making delivery to the addressee 
impossible. 3 

Subject to the exceptions contained in Secs. 6 and 48 of the Indian 
Post Office Act (VI of 1898), the Crown, ^ is liable for loss, misdeli- 
very, delay or damage of a postal article, or loss or misdelivery of a 
money order. 

With regard to telegraphic messages. Sec. 9 of the Indian Tele- 
graph Act, XIII of 1885, provides that “the Crown® shall not be 
responsible for any loss or damage which may occur in consequence 
of any telegraph-officer failing in his duty with respect to the 
receipt, transmission or delivery of any message ; and no such 
officer shall be responsible for any loss or damage, unless he causes 
the same negligently, maliciously or fraudulently.’' 

5. Interpleader mils by carriers : Where goods are entrusted to 
a carrier and the real owner of the goods demands them from the 
carrier, the latter may interplead, but if he does not interplead but 
when sued by the real owners, sets up the title of the bailor, he 
must prove such title or be liable to the real owner for the value of 
the goods®. 

C. When notification of claim cmdjor notice to sue necessary : 
There are statutory provisions relating to notifications of claims and 
notices to sue without which no suit is maintainable. The following 
are such statutory provisions : 

(a) Suits against Railway Companies i No suit is maintain- 
able unless notification of claim to the refund of over 


After the passing of the Government of India Act, 1935, such 
suits must be instituted against the Federation of India under 
Sec. 176, or against the Federation or the Secy, of State, at the option 
of the person by whom proceedings are brought, under Sec. 179 of the 
Act. 

1. Mothi Rangiali Chetty v. Secy, of State, (1905) I. L. E. 28 Mad. 213, refer* 
red to in Secretary of State v. Oarapati (1926) 51 M. L. J. 446, 

. 2. Secretary of State v. Qulah Saha, 15 E. D. 172 (the sender and not the 
addressee is entitled to sue). See Post Office manual, Vol. V. rule 29. 

3. Secretary of State v. Radkelal, (1924) I, L. E. 46 All. 649. 

4. The word ^‘Crown'’ is substituted for “Secretary of State for India in 

CJouncil,** by the Ad. Gr. 

5. “Crown” is substituted for “Secretary of State for India in Council,” by 

the Ad. Or. 

6. Nippon Yiisen Kaisha y. Mahaliram (1930) 52 O.LJ. 365, 399. 
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charges in respect of animals or goods or to compensa- 
tion for loss, destruction or deterioration of animals or 
goods has been preferred in writing to the railway 
administration within six months from the date of 
delivery of the animals or goods for carriage by 
railway.^ 

Such notice may be served in the case of a railway administered 
by the Government or Native State, on the Manager and, in the case 
of a railway administered by railway company, on the Agent in 
India of the railway company.^ 

(h) Suits against carriers governed by the carriers Act (HI of 
1865) : Under Section 10 of this Act, *‘No suit shall be 
instituted against a common carrier for the loss of, or 
injury to goods entrusted to him for carriage unless 
notice in, writing of the loss or injury has been given 
to him before the institution of the suit and within six 
months of the time when the loss or injury first came 
to the knowledge of the plaintiff.'^^ 

(c) Suits against Carriers oj goods by sea : Article III, Sec. C, 
Schedule to the Carriage of Goods by Sea Act (XX VI of 
1925) provides that “unless notice of loss or damage and 
the general nature of such loss or damage be given in 
writing to the carrier or his agent at the port of dis- 
charge before or at the time of the removal of the goods 
into the custody of the person entitled to delivery there- 
of under the contract of carriage, or, if the loss or 
damage be not apparent, within three days, such removal 
shall be prvna facie evidence of the delivery by the 
carrier of the goods as described in the bill of lading. 
Notice in writing need not be given if the state of the 
goods has at the time of their receipt been the subject 
of joint survey or inspection. In any event the carrier 
and the ship shall be discharged from all liabillity in 
respect of all loss or damage unless suit is brought 

1. See. 77 Ind. Railways Act (IX of 1890) ; Duniehand v. Seey. of State (1930- 

31) 35 C.W.N. 338 (Non-delivery of goods amounts to loss within the 
'meaning of Sec. 77). No notice is necessary for an action based on 
tort : Sundarji v. Seey. of State, (1934) I.L.R 13 Pat. 752. 

2. Sec. 140 Ind. Railways Act (IX of 1890) Cf. B. & N. IV. Hy. Go. v. 

Kameshwar, (1933) I^L.R. 12 Pat. 67. 

3. Sec. 2 of the Ind, Carriers Act, 1899 (Act X of 1899). 
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within one year after delivery of the goods or the date 
on which the goods should have been delivered.’' 

(d) Suits against carriers hg air : Chapter HI, rule 26 of the 
First Schedule to the Carriage by Air Act (XX of 1934) provides 
as follows: — 

**In the case of damage, the person entitled to delivery must 
complain to the carrier forthwith after the discovery of the damage, 
and, at the latest, within three days, from • the date of receipt in 
the case of luggage and seven dajfs from the date of receipt in 
the case of goods. In the case of delay the complaint must be 
made at the latest within fourteen days from the date on which the 
luggage or goods have been placed at his disposal. Every com- 
plaint must be in writing upon the document of carriage or by 
separate notice in writing despatched within the time aforesaid. 
Failing complaint within tha times aforesaid, no action shall lie 
against the carrier save in the case of fraud on his part.’' 

Rule 29 of the said Chapter provides as follows : — 

“The right of damages shall be extinguished if an action is 
not brought within two years, reckoned from the date of arrival 
at the destination, or from the date on which the air craft 
ought to have arrived, or from the date on which the carriage 
stopped.” 

7. Suits by or against State Railways : Before the Govern- 
ment of India Act, 1935, “the Secretary of State for India in Coun- 
cil” was held entitled to sue or be sued in respect of railways ad- 
ministered by Government.^ Now under Section 179 of the said 
Act, in the case of any liability arising before the commence- 
ment of Part III of the Act or arising under any contract (which 
expression shall include any contract declared by the terms here- 
of to be supplemental to such contract) or statute made or passed 
before that date proceedings may be instituted against the Federa. 
tiou or I a Province, according to the subject matter of the proceed- 
ings, or, at the option of the person by whom the proceedings are 
brought, by the Secretary of State. Under Section 185 (2) of the 
Act, contracts made by or on behalf of the Federal Railway Author- 
ity shall be enforceable by or against the Federation, and, subject 
to any provision which may hereafter be made by Act of the Fe- 
deral Legislature, the Authority may sue or be sued in the like 

. ^ 5 ,^ 

1. Shaik Elahi v. E, L By. Administration, (1931) 1. L. B. 10 Pat, 466. 
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maaner.and in the like cases as a company operating a railway 
may sue or be sued 

A notice under Section 77 of the Indian Railways Act (IX of 
1890) would not dispense with a notice under Section 80 of the 
C, P. Code when the Secretary of State is the defendant^. 

Clubs : See “Unincorporated Associations,” infra. 

Common Manager : It is necessary to consider the following 
cases : « 

1. Suits by or against common manager appointed under Sec. 95 
of the Bengal Tenancy Act. 

2. Suits by or against common manager appointed under Sec. 93 
or 94 of the Bengal Tenancy Act. 

3. When notice under Sec. 80 C. P. Code to sue common mana- 
ger is necessary. 

1. Suita by or against common manager appoinied tinder Sec. 95 
of the Bengal Tenancy Act : Where a common manager is appointed 
by the Court under Sec. 95 of the Act, the management of the estate 
is really in the hands of the Court which has appointed the 
manager, and in the management a common manager acts as the 
agent of the Court and not as the agent of any of the co-owners. 
His position is therefore the same as that of a receiver Thus a 
common manager can sue and be sued on behalf of the co-owners^. 
Co-owners cannot sue the common manager for accounts^ or for 
recovery of specific sums alleged to have been misappropriated by 
him,® except with the leave, of the Court. A co-owner, however, is 
not debarred from bringing a suit against a common manager for 
acts of misconduct or misappropriation done outside the limits of 
his authority as common manager.^ 

2. Suits hy or against common manager appointed under Sec, 93 
or 94 of the Bengal Tenancy Act : A common manager may be 

1. See Proviso to Sec. 185 and r. 1, Eighth Sch, to the Act. 

2. Secretary of State v. Faxaltidditif A. I. B. 1933 All. 53 ; Balakram-Aima 

Bam V. Secy, of State, A. I. R. 1935 All. 900. 

3. Nahakiskore v. Atul (1913) I. L. R. 40.Cal. 150, 160. Gf. Sec. 98 of the 

B. T. Act. 

4. Sibo Sundari v. Raj Mohun, (1903-04) 8 C. W. N. 214 (suit by common 

manager) ; Kirtibash v. Umesh, (1911-12) 16 C.W.N. 96 (suit against 

common manager). 

5. Brindaban v. Atul, (1935-36) 40 C.W.N. 92, 94. 

6. Nabakishare v. Atul, supra. 

7. Nabakiahore v. Atul, supra. 
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appointed by the co-owners themselves nnder these sections. When 
each is the case the common manager's right of > suit and his liabi- 
lity to be sned will depend npon his terms of his appointment^. 
He is the agent of the co-owners and can be sued by the co-owners 
for accounts or for recovery of sums alleged to have been mis- 
appropriated by him and this without the leave of the Court. 

3. When notice under Sec. 80 G. P. Code to sue a common manager 
is necessary I A common manager appointed under Sec. 95 of the 
6. T, Act is a public officer and cannot be sued without a previous 
notice under Sec. 80 of the C. P. Code in respect of acts done by 
him in his capacity as a public officer.^ Ne such notice is necessary 
in the case of a common manager appointed under Sec. 93 or Sec. 94 
of the Act. 

Company-registered : The subject of parties to suits by or 
against a registered company or the members thereof may be consi- 
dered under the following heads : 

1. The general rule ; Suits in the name of the Company. 

2. Exception : Shareholder's right to sue. 

3. Shareholder's right to sue in the Company’s name. 

4. Capse title in suits instituted by a shareholder for himself 
and on behalf of the others. 

1. Gemral rule : Suits in the name of the Company : As a 
general rule, suits by or against a company must be instituted in the 
name of the company. The rules laid down in Foss v. Harhottle^ 
and Mozley v. Alston^ which have been followed in numerous cases 
both in England and in India are — (i) “where there is a corporate 
body capable of filing a bill for itself to recover property either 
from its directors or officers, or from any other person, that corpor- 
ate body is the proper plaintiff, and the only proper plaintiff*',* and 
(ii) “the Court will not interfere with the internal management of 


1. The power of the High Court to make rules regarding the powers of the 

common manager whether appointed under Secs. . 93, 94 or 95 B. T. Act 
has now been limited to common managers under Secs. 95 to 98 by the 
new Sec. 100 of the.B. T. Act. 

2. Beni Madhah v, Deb Narayan, (1919-20) 24 O.W.N. 138 ; Jatindra v. Bebati, 

(1932) I.L.K. 59 Cal. 961, on appeal, (1934) L. R. 61 1.A. 171. 

3. (1843) 2 Ha. 461. 

4. (1847) 1 Ph. 790. 

5. Per James L. J. in Gray v. Lewis, (1873) L. B. 8 Ch. . App. 1035, 1050, 1051. 
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companies acting within their powers, and in fact has no jurisdic- 
tion to do so’*.' 

Ill the ahsenco of any special provision in the constitution or 
articles of a company or in the Act itself, it is the right of a major- 
ity of momliers (wliich expression includes a major part of those 
who are present at a regular meeting of the coin|»any) to commence 
proceedings in names of the company. 

rations : 

(a) A single shareholder instituted an aetion eomphiining of breach of the 
articles. Mellish L.,!. that the litigation ought to have been in the name of 
the company, because “if the thing complained of is a thing which, in substance 
the majority of the company are entitled to do, or if somf^thing has been done 
irregularly that the majority of members are entitleil to <lo regularly, or if some- 
thing has been done illegally which a majority of the company arc entitled to 
do legally, there can he no use in having litigation about it. The ultimate end, 
no doubt, is that a meeting has to he called, and then the majority gets its 
wishes’’. Mae Douf/all v. Oardinvr, (1875) 1 Ch. 1). 13. 

(b) The Directors of a <*ompany ha<l bought for an excessive price certain 
lamls from themselves as private individuals, and to find money for the piir- 
ehasc had mortgaged the company’s property ill a manner unauthorised by the 
Act of Incorporation . Two members of the company sued not in their individual 
character only, but on behalf of themselves and the other shareholders (oxc^opt a 
few who were made defendants) alleging malversation against the coriiorato 
ollicers. Wigram V. C., held^ that the acts complained of were capable of con- 
firmation by the majority of the members who may defeat the decree by lawfully 
resolving upon the confirmation of the very acts wliich arc the subject of the 
suit, and that it was for the defendant in its corporate character to sue : F 098 v. 
JIarhottle, (1843) *2 Hare. IGJ. 

(c) Two persons describing themselves as shareholders of a Railway (company 
filed a bill against the Corporation and twelve other members praying an injiint‘.- 
tion to the effect that the twelve persons who are originally apjiointed directors 
of the company may be restrained from voting or acting as Directors, in as much 
as those i>ersons ought to have baliottcd out four of their number in order that 
four others might be elected in their stead, and it appeared that a large major- 
ity of share -holders supported the plaintiffs and it did not appear that the plain- 
tiffs had not the means of putting the company in motion, Held, that the 
company could in those circumstances file a bill in its corporate character to 
remedy the evil complained of : Moxley v. Alston, (1817) 1 Th, 790. 

Even where a minority of shareholders are alleged to have been 
overdone by the vote of the majority, the plaintiff cannot complain 
of acts which are valid if done with the approval of the majority 
of shareholders or are capable of being confirmed by the majority, 


1. Burland v, Earle, (1902) A. C. 83, 93. 

ir) 
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mere irregularity or informality which can be remedied by the 
majority being insnfficient.^ 

2. Execptions : Shareholder's right to sue : The rule that where 
there is a corporate body capable of filing a suit for itself to redress 
a wrong done to the company or to recover moneys or damages 
alleged to be due to the company, the action should iwirna Jade be 
brought by the company itself,^ is a rule subject to exceptions, and 
the exceptions depend very much on the necessity of the case, that is, 
the necessity for the Court doing justice. The following are among 
the exceptions to the rule : — 

{a) Where the act complained of is a fraud on the minority : 
Where the majority of a company propose to benefit 
themselves at the expense of the minority, the Court 
may interfere to protect the minority. In such a case 
the bill is rightly filed by one shareholder on behalf of 
himself and the others against the company.* Such an 
action is far preferable to an action in the name of the 
company and then a fight to use its name.^ 

(h) Wliere the act complained oj is ultra vires the Company : 
Where an act which is ultra vires the company has 
been sanctioned by all the Directors and by a large 
majority of the shareholders, any single shareholder has 
a right to resist it and it is not necessary for him to sue 

1. Bhajelcar v. Shinkar, A. I. R. 1934 Bom. 243 ; Bamkumar v. Sholapur 

Spinning & Weaving Co. Ltd. (1935) I. L. R. 59 Bom. 218. Cf. 
Srinivasan v. Subramaniaj A. I. R. 1932 Mad. 100, 105. 

2. Burland v. EarU, (1902) A. C. 83, 93 ; Gray v. TxwU, (1873) L. R. 8 Ch. 

1035, 1050, followed in Russell v. Wakefield Waterworks Go. (1875) Tj. R. 
20 Eq. 474, 479, 482. 

3. Menier v. Hooper's Telegraph Works, (1874) L. R. 9 Ch. App. 350. 

4. Alexander v. Automatici Telephone Co., (1900) 2 Ch. 56, 09. Of. Russel v. 

Wakefield Waterworks Go.., (1875) supra, at p. 482 (In such a case it is 
not necessary that the Corporation should absolutely refuse by vote at 
the general meeting if it can be shown either that the wrong-doer had 
command of the majority of votes so that it would be absurd to call the 
meeting ; or if it can be shown that there has been a general meeting 
substantially approving of what has been done or if it can be shown 
from the acts of the Corporation as a Corporation distinguished from 
the mere acts of the Directors of it that they have approved of what has 
been donei and have allowed a long time to elapse without interfering, bo 
that ^ey do not intend and were not willing to sue) ; Nariman v. 
Municipal Oorporation of Bombay, (1923) I. L. R. 47 Bom, 809, 837, 838. 
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on behalf of himself and other shareholders. If the 
subject matter of the suit is an agreement between the 
corporators acting by its directors or managers and some 
other corporation or some other person stranger to the 
corporation, it is quite proper and quite usual to make 
that other corporation or person a defendant to the suit^. 
Where there is no third party interested, among the 
defendants must appear personally or by representation 
all the parties concerned in objecting to the suit. Con-* 
sequently there must be joined in the first place, the 
corporation itself ; secondly, the governing body, or at 
least those of them who are implicated in the objection- 
able proceedings*^, 

(c) Where there is an infringement of the individual right of a 
shareholder'^ If a shareholder is denied his legal right 
to exercise his vote an action can be maintained by him 
in respect of his said right.^ 

{d) Where there is infringement of the rights of all share^ 
holders : In such cases, actions can be maintained by 
individual shareholders on behalf of themselves and 
the others 


1. Simpson v. Westminster Palace Hotel, Gj. (I860) 8 H.L.C. 712, 717, follow- 

ed in Bussell v. Wekefield Waterworks Oo., (1875) L. R. 20 Eq. 474, 
481 ; Srinivasan v. Subramania, A. I. B. 1932 Mad. 100, 104 ; Hoole v. 
Great Western Railway KJo,, (1807) 3 Ch. App. 262 (Case of illegal issue 
of additional shares. Sir John Holt L. J., held, that in such a case, 
there is as a general rule no necessity for any other shareholders being 
present.), followed in Srinivasan v. Subramania, supra, at p. 105. 

2. Bharat Insurance Co. TAd. v. Kankaya Lai, A. I. K. 1935 Lah. 792, 794. 

3. Pender v. Lushington, (1877) 6 Ch. D. 70 (In deciding that such an 

action could be maintained, Jessel M. R. observed : **He is a 
member of the company and whether he votes with the majority or 
minority, he is entitled to have his vote recorded, an individual right in 
resi)€ct of which he has right to sue"), followed in Srinivasam v. Subra* 
nianiya, supra, at p. 104 (Cass where individual shareholders asked for 
a declaration that the appointment of persons to fill the vacancies by 
co-option was illegal and fora declaration that they and the other 
shareholders were entitled to elect live shareholders, directors). 

4. Mosely v. Koffyfontein Mines Ltd., (1910) 1 Ch. D. 73 (Action by an indi- 

vidual shareholder on behalf of himself and other shareholders 
against the Company and Directors to restrain the unauthorised issue 
of capital, which was a matter affecting the shareholders as a body ; 
Fletcher Moulton L. J., observed, “It must be the right of a share- 

m 
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(c) , Where Uie act complaitted of involves a question of law which 
€Ct?i he disposed of only hy a Court of law : It has been 
held that where the question involved relates to validity 
of votes', or the interpretation of a certain clause in the 
Memorandum of Association relating to the application 
of the assets of the Company*, a single member may 
maintain a salt. 

3. Shareholder's right to sue in the name of the company : In 
cases not falling within the exception, if a shareholder desired to 
complain of a wrong done to the company, he can sue in the com- 
pany’s name. Bat if it appears that the majority do not support 
the action, the name of the company as the plaintiff will be struck 
out. If there is a dispute as to the views of the majority, the Court 
would ‘ascertain which party it is, the plaintiff’s or the defendant’s, 
which really represents the majority of the Company’, that is to 
say, the Court may direct a meeting to bo called and, ought in the 
meantime, to grant an injunction to keep things in status qno^ , If 
an action is brought in the name of the company without author- 
ity, the solicitor responsible may bo ordered to pay the costs 

4. Gaase-title in suits hy a sharehtdder for himself and on behalf 


holder hy reason of his being a shareholder to ])ring an aelion to stoi> 
sueli a |)roi!ceding”), referred to in Srinimsafi v. tSuhramaHitja, A. 1. Iv. 
11)32 iVIad. 100,104. 

1. Yoiiwj V. Sualh African Syndicate^ (1800) 2 Oh. 2GS ; Arnot v. (fnilctl 

A/rican Landu I Ad,, (1001) 1 Oh. 518 ; Nariman v. Municipal Corpora- 
tion of Bombay, (1023) I. L. It. 47 Boni. 809, 830. (Questions as to valdi- 
ty of votes arc not questions relating to the internal management of 
a eori)oration, nor the fact that councillors disqualified from voting at 
a meeting of the corporation is an ijijiiry to the (!orporation. They are 
cpiestioTis of law that be dispose*! of only hy Oourt of law. Suits 
relating to validity of votes cannot be brought in the name of the 
corporation) ; Parshnram V. Tata Indaslrlal Bank, A. I. R. 1925 Bom. 40 
(Suit by the ai>pellants for a declaration that the proceedings of certain 
meetings of the Tata Bank in which the amalgamation of the Bank 
with Central Bank was determined upon, were null and void). 

2. Bharat Insurance Ob. lAd,t v. Kanhaya half A. I. R. 1933 Lah. 792. 

3. Per Fionl .lusticc .Tames in Mac Douyatl v. (1875), 1 Ch.D. 13, fol- 

lowed in Pender v. Lmhinyton, (1877) \j. R. 6 Ch. D 70, 79, 80 (Action 
by a shareholder on behalf of himself and other shareholders making 
the company a co*pl!iintiff). 

4. La Oampaynie de Maycille v. Whitelcy, (1896) 1 Ch. 788. 
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of tlie others : Iq a suit by a shareholder for himself and on behalf 
of the others, the cause-title should be as follows : 

A. B., a shareholder, for himself and on behalf of the other 
shareholders (except the defendants). 

— : Versus 

1. The Company. 

2. The Directors. 

Company in Liquidation : The subject of parties to suits by 
or against companies in liquidation may bo considered under the 
following heads : 

1. Name in which to sue or be sued. 

2. Leave of Court, if and when necessary. 

3. Consequence of institution of proceedings without leave. 

1. Name in which to sue or he sued : In the case of a company 
wound up by Court or under the supervision of tlie Court, the Offi- 
cial Liquidator^, and in the case of a voluntary winding up, the 
Voluntary Liquidator^, shall have power to institute or defend 
any suit or other legal proceeding in the name and on behalf of 
the Conipanj'. The Official Liquidator is only on titled to exercise 
any of the powers with the sanction of the Court®. But the Court 
may provide by any order that the Official Liquidator may exercise 
any of the powers conferred by Sec. 1711 without sanction or in- 
tervention of the Court, in the case of a Voluntary Liquidator 
no such leave is necessary hut if the matter involved is consider- 
able, the Voluntary Liquidator may apply under Sec. 315 for sanc- 
tion of the Court. 

The Official Liquidator shall be described by the style of the 
Official Liquidator of the particular company in respect of which 
he is appointed, and not by his individual name*. The title of the 
action should be — 

“A. B. Company Limited (in liquidation) by the Official Liqui- 
dator*' Plaintiifs. 


1. Bee. 179 (a), Tnd. Companies Act. 

2. See. 179 (a), Ind. Companies Act read with Sec. 207 (iv). 

3. Sec. 179 (a), Tnd. Companies Act. 

4. Sec. 177 Ind. Companies Act. 
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In a salt in which the plaint was headed — 

The Official Liquidator, Himalaya Bank Ltd., 

(In liquidation) Plaintiff,*’ 


It was held that the description was bad, but leave to amend 
was given. ^ 

2. Leave of Courts if and ivlien necessary : The leave of the 
Court is the leave of the winding up Court. When a winding up 
order has been made or a provisional liquidator has been appointed, 
no suit or other legal proceeding shall be proceeded with or com- 
menced against the company except by leave of the Court, and 
subject to such terms as the Court may impose.^ In the case of a 
compulsory liquidation the creditor must show special grounds for 
granting leave to proceed by way of action. In the case of a volun- 
tary liquidation the onus is on the liquidator tq show that an order 
should be made staying an action brought against the company.® 
Where a suit is instituted without leave subsequent to the winding 
up order, according to the Calcutta High Court, the Court has no 
jurisdiction to give the plaintiff leave to continue the suit; and 
leave to proceed with a pending legal proceeding can only be 
granted where the proceeding has been instituted prior to the 
winding up order.^ According to the Allahabad and Lahore High 
Courts, when leave has been granted in a pending suit, the leave is 
not to be treated as a nullity and the dismissal of the suit would be 
a pure technicality and would serve no useful purpose in a case 
where a fresh suit might be commenced stud no plea of limitation 
can be successfully taken against such suit®. 

Leave in case of defensive proceedings : Where a decree is ob- 
tained in a suit by the company in liquidation no leave is necessary 
for the appellants defending themselves against consequences of the 
judgment by the ordinary means of an appeal ; in other words there 

1. Muhammad Yusuf v. The Himalaya Bank JAd., (1896) I.L.K. 18 All. 198. 

2. 8ec. 171) Ind. (Jompanies Act. 

3. Sec. 171, read with Sec. 215, liid. Companies Act; JyoH Prosad v. 

Patmohana Collieries Ltd.^^ (1931) I. L.K. 58 Calcutta 913 ; Buia iSiny 
df Sons Ltd. V. People^' Bank of Northern India JAd , (1931) 131 1. C. 379 
(Lah.). 

4. Re : Steel Construction Co. Ltd., (1935-36) 40. 0 W. N. 312. 

5. Peoples Industrial Bank Ltd. v. liamchander^ (1930) I. L. B. 52 All. 430 ; 

People's Bank of Northern India Lid. v. Fateh Chand & Co., A. I. R. 
1936 Lah. 401. 
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is no necessity for the defence in the action to obtain leave for any 
other defensive proceedings on their behalf.^ 

Corporations : Broadly speaking Corporations are of two kinds : 
(a) Corporations Sole. 

(h) Corporations Aggregate. 

In England these Corporations are dealt with under two heads: (1) 
Lay, (2) Ecclesiastical. In India, for practical purposes, we need 
only consider the Lay Corporjations, and adopt the under-mentioned 
sub-divisions thereof : 


LAY CORPORATIONS. 

I 


Sole Aggregate 


Trading Non-trading 


Chartered Companies incorporated 

Companies. under the Indian Com- 

panies Act| 1913, or any 
other Act. 


Corporations having statutory Other Corporate 

powers of Local Government bodies 

such as Municipalities, Dis- (Examples) 

trict Boards, Ijocal Boards etc. I 


Societies for the 
promotion of thrift 
and self-help (e.g. 
Co-operative 
Societies.*) 


Charitable or 
benevolent insti- 
tutions. (e.g. 
Indian Red Cross 
Societies.*) 


Institutions for 
the promotion 
of study and 
research (such as 
Universities.*) 


, 

Trade 

Unions.® 


Name in which to sue or be sued : — 

(i) Corporation Sole : A corporation sole is a body politic 
haying perpetual succession, constituted in a single 
person.® In England, the Crown, the Postmaster 


1. Humber v. John Griffiths Cycle Go,, (1901) 85 L. T. 141, H. L., followed in 

Jiwan Dasa v. People's Bank of Northern India JAd., A. I. R. 1937 
Lah. 926. 

2. Cf. Sec. 18) The Co-operative Societies Act (II of 1912). 

3. Cf. Sec. 4, Ind. Red Cross Society Act (XV of 1920). 

4. Cf. Sec. 3, Ind. Universities Act (VIII of 1904). 

5. Cf. Sec. 13, Ind. Trade Unions Act (XVI of 1926). 

6. There may however, be '^periods in the duration of a corporation sole, in 

which there is a vacancy, or no one is in existence in whom the corpora- 
tion resides and is visibly represented'*: Grant, Lrw of Corporations 
. (1850), p. 626 ; Hals. Laws of England, Vol. 8, p. 302, 

/ 
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. General, the Treasury Solicitor, the Public Trustee, are 
Corporations Sole.^ In India, the Administrator-Gene- 
ral^ and the Official Trustee® are among Corporations 
sole having perpetual succession and a common seal, 
and have the right to sue and be sued in the corporate 
name. A corporation sole must sue in respect of 
matters pertaining to the corporation in his corporate 
capacity or at least show clearly that ho sues in his 
corporate capacity.'* 

(u’) Corporation Aggregate : A corporation aggregate is “a 
collection of many individuals united into one body 
under a special denomination, having perpetual succes- 
sion (except where a corporation is created for a limited 
period by the Crown) under an artificial form, and 
vested by the policy of the law with the capacity of 
acting in several respects as an individual.”*'’ 

A corporation aggregate must sue in its corporate name unless 
it is specially authorised by statute to sue in some other name.® 
Similarly a corporation aggregate should be sued in its corporate 
name unless it is specially authorised by statute to be sued in some 
other name,^ In some cases the Act of Incorporation may expressly 
provide that the body corporate shall suo or be sued in the 
corporate name®. Upon general principles, suits in the corporate 
name can be maintained where there is no express provision to that 
effect. 

k • 

Corporation* right to me : Where it is competent for a cor- 
poration to commence legal proceedings, such proceedings cannot 
be commenced by one or more of its individual members.® For cases 


1. Jlals. Laws of England, Vol. VIII, p. 305. 

2. Adininistrator-CJeneral’s Act (III of 1913), vSec. 5. 

3. The Oflicial Trustees Act (II of 1913), Bee. 0. 

1. Hals. Laws of England, Vol. VIII, p. 392. 

5. Hals. Laws of England, Vol. VIII, p. 301. Bee Lindley on Partnership, 

lOth Edn.. p. 22. 

6. Hals. Laws of England, Vol. VIII, pp. 3C7, 392. For illustration, see Sec. 0 

of the Bocieties Kegistration Act. 

7. Hals. Laws of England, Vol. VIII, p. 393, Art. 862. 

8. Cf. Bee. 4, Ind. lied Cross Society Act (XV of 1920) ; Bee. 18. The 

Co-operative Bocieties Act (II of 1912) ; Bee. 32, The Madras Hindu 
Keligious Endowment Act (II of 1927). 

9. The rule in Foss v. Hdrhottle, (1843) 2 Ha. 461 and Moxley v. Alston, 

(1847) 1 Ph. 790 discussed under heading ‘^’ornpanies registered”. 
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where an individual member can sue on his own behalf alone or 
on behalf of himself and all other members of the corporation 
or in the name of the corporation^ see heading, ‘‘Company Regis- 
tered — Exceptions to the Rule and the cases referred to under that 
heading. 

Foreign Corporations : In England a foreign corporation may 
sue or be sued in that country in its corporate name or by the name 
by which it is generally known in business in that country, but 
the fact of incorporation must be proved to the satisfaction of the 
jury^. The same rule has been followed in India^. In a Lahore 
case where it was not shown that a foreign bank was incorporated 
in the foreign state, it was held that a suit by the said bank in its 
corporate name in British India is not maintainable^. 

Bodies which are not Corporations : There are many associa- 
tions and societies that! are not corporations. They are dealt with 
under the heading “Un-incorporated Associations'\ 

Crown ^See Government, infra. 

Del Credere Agent : A del credere agent** is a mercantile agent 
who, in consideration of extra remuneration called a del credere 
commission, undertakes that persons with whom he enters into 
contracts on the principal's behalf will be in a position to perform 
their duties. He is a mere surety liable only to his principal in 
case the purchaser makes default in payment either through insol- 
vency or something that makes it as impossible to recover as in 
the case of insolvency®. 

The liability of a del credere agent is a contingent pecuniary 

1. Hals. Laws of England, Vol. VIII, p. 393. Art. 863. 

2. Singer Manufacturing Oo, v. Baijnath, (1903) I. L. R. 30 Cal. 103. 

3. Backan v. Dharam Arth Bank, A. I. R. 1933 Lab. 456, 457 (8uit by a 

State Bank of Nabha). 

4. A banian is a del credere i Peacock v. By jnauth, (1890-91) L R. 18 

I. A. 78 ; BO in a dubash in southern India : South Indian IndustriaU 
Ltd. y. Mindi Ram, (1915) 27 M. L. T. 501. The certified brokers of 
the Bombay Native Stock and Share Brokers’ Association are del ere- 
dere agents of their constituents : Faxal v. Mangaldas, (1922) I. L. R. 
46 Bom. 489. As to the analogous position of a pucca adatia, see 
‘Adatia’, supra. 

5. Morris v. Oleaaby, (1816) 4 M. & S 566 ; Hornby v. Lacy, (1817) 6 M. A 

S. 166 ; Gabriel {Thomas) Sons v. Churchill d Sim, (1914) 3 K. B. 
1272, followed in Pariyamiannd v. Banians db Co., (1926) 1. L. B. 49 
Mad. 156. 

16 
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liability not a liability to perform the contract. The liability does 
not therefore extend to make him the person with whom the seller 
is entitled if he wishes to litigate any disputes that arise out of the 
contract and ascertain what is due upon it. Thus, where a vendor 
sued the del credere agent to recover the amount claimed by him 
under a contract as to which there were disputes between the vendor 
and the purchaser who refused payment on the ground that the 
seller did not duly perform his part of the contract, it was held by 
Pickford J., that the seller was not entitled to call upon the del credere 
agent to litigate those disputes, taking upon himself all the obli- 
gations of the buyer, and taking to himself all the defences of the 
buyer.' The del credere agent does not become responsible to the 
buyer for the due performance of the seller's coAtract^, nor can he 
litigate the disputes as between the vendor and the buyer in respect 
of the contract.® 

A del credere agency may be inferred from a course of conduct 
between the parties^. But an agreement between stockbrokers by 
which one party agreed in consideration of receiving half com- 
mission on business introduced by him and to bear half of any 
loss sustained by the other in connection with such business has been 
held to be a contract of indemnity and not a del credere agency.® 

Executors and Administrators : The joinder of executors and 
administrators as parties to suits is based upon certain fundamental 
rules of law. These rules may briefly be stated as follows ; — 

(/) The executor or administrator * as the case may be, of a 
deceased person, is his legal representative for all purposes 
save that when a deceased was a Hindu, Muhammadan, 
Buddhist, Sikh or Jaina or an exempted person, nothing 
contained in the Indian Succession Act, 1925, shall vest 
in an executor or administrator any property of the de- 
ceased person which would otherwise^ have passed by 
survivorship to some other person®. 

1. Gabriel {Thomas} S Son v. Churchill cf? Sim^ supra. 

2. Churchill v. Goddard, (1937) 1 K. B. 92. 

3. Periyamianna v. Banians Si Co,, (1926) I.L.K, 49 Mad. 156. (Note the 

distinetion between a contract of indemnity and a contract of guarantee 
in India). 

4. Shato V. Woodcock, (1827) 7 B. & 0. 73. 

5. Montagu Stanley db Go, v. Solomon, (1932) 2 K. B. 287. 

6. Sec. 211, Ind. Sue. Act, 1925 ; Veerappa Chetty v. Arunachala, (1910) 

I. L. B. 33 Mad. 423 (On the death of an undivided coparcener, the 

\ 
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{it) The executor derives his title from the will and represents 
the estate from the date of the testator’s deaths An ad- 
ministrator derives his title from the grant before which 
the estate does not vest in him*. 

(Ur) Except in the case of a Hindu, Muhammadan, Buddhist, 
Sikh, Jaina or Indian Christian, no right to any part of 
the property of a person who has died intestate can bo 
established in any Glourt of Justice unless Letters of Ad- 
ministration have first l)een granted by a Court of com- 
petent jurisdiction®. 

(iv) A person claiming by succession (not by survivorship) to 
the effects of a deceased person cannot obtain a decree 
against a debtor of a deceased person except on produc- 
tion of a probate or letters of administration, or a Succes- 
sion Certificate^ 

(*;) A grant of probate or letters of administration shall be 
deemed to supersede any certificate of succession pre- 
viously granted, and in any pending suit or proceeding 
by or against the holder of the certificate, the person to 
whom the grant has been made is entitled to be subs- 
tituted®. 

{vi) In the case of wills made by any Hindu, Buddhist, Sikh 
or Jaina (where such wills are of the classes specified in 
Clauses (a) and (b) of section 57 of the Indian Succession 
Act, 1925), no right as executor or legatee can be esta- 
blished in any Court of justice, unless a Court of compe- 
tent jurisdiction in British India has granted probate of 
the will under which the right is claimed, or has granted 
letters of administration with the will or an authen- 
ticated copy of the will annexed®. 


estate vests in the survivors and there is no estate belonging to a 
deceased person). 

1. Meghraj v. Krishna Ghandra, (1924) I. L. R. 46 Ail. 286. 

2. Of. Sec. 212, Ind. Sue. Act, 1925. 

3. Sec. 212, Ind. Sue. Act, 1925. 

4. Sec. 214, Ind. Sue. Act, 1925. 

5. Sec. 215, Ind. Sue. Act, 1925. 

6. Sec. 213, Ind. Sue. Act, 1925. (This section shall not apply in the case 

of wills made by Muhammedans and in the case of wills made by any 
Hindu, Buddhist, Sikh, or Jaina where such wills are of the classes not 
specified in clauses (a) and (b) of Sec. 57 of the Act). Note : Although 
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(vii) After any grant of probate or letters of administration, 
no other than the person to whom the same may have 
been granted shall have power to sue or prosecute any 
suit, until such probate or letters of administration has 
or have been recalled or revoked^. 

(t;m) Probate cannot be granted to any person who is a minor 
or is of unsound mind, nor to any association of indivi- 
duals, unless it is a compe^ny which satisfies the condi- 
tions prescribed by rules to be made by the Governor- 
General in Council in this behalf^. 

(f>) In India, executor of executor is not the derivative exe- 
cutor of the original testator^. Under^ the English law, 
on the death the sole executor or the sole surviving 
executor who has proved his will, his executor on taking 
out probate becomes facto exdcntor not only of that 
will but also of the will of whom the other was the sole 
or surviving executor^. 

(a?) The appointment of an executor may be either absolute or 
qualified^. It may also be conditional, as where the will 
provides that the executors should furnish security ‘ to 
pay the legacies and in general to perform the will’, or 
that A. is appointed executor provided he proved the will 
within a certain time®. The limitations in the probate 
follow the limitations on the powers of the executors 
in the wilF, and consequently qualify the executor's 


probate is not obligatory in the case of a Mahomedan will, there is 
no bar to obtaining probate : Syed Abdul .v. Badaruddin» (1923-24) 
28 C. W. N, 295, 298, Probate is not necessary where the assets 
do not exceed Rs. 2(X)0/-, vide Sec. 31, Administrator Oeiicrars Act 
(III of 1913). 

1. Sec. 216, Iiid. Sue. Act, 1925. For revocation of probate, see Sec. 225 

of the Act. 

2. Sec. 223, Ind. Sue. Act., 1925. Cf. Secs. 244, 245, of the Act. 

3. Nathur&m v. Allianee Bank of Simla^ A. I. R. 1929 Lah. 546. 

4. Adm. E. Act, 1925, Sec. 7 (English Act) ; Williams on Executors, 12th 

Edn., p. 591. 

5. The appointment may be qualified by limitations, (a) in point of time 

(that is, when the executor shall begin, or when he shall cease, to exe- 
cute his office), (b) as to the place wherein tlie right is to be exercised, 
(c) as to the subject matter whereon the right is to be exercised. 

G. Williams on Executors, 12th Edn., pp. 147-151, 

7, Bamji y. Bujan, 60 1. C. 352. 
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right to sae and his liability to be sued. The Indian 
Succession Act, 1925, does not expressly deal with limited 
grants following the limitation on the powers of the 
executors in the will, except as regards grants of probate 
for special purposes^. The provision for grant subject 
to exceptions^ is wide enough to cover a case where 
irrespective of the will, the court can make a limited 
grant whenever the circumstances of the case require it. 

Joinder of Executors and Administrators as parties : The 
subject may be considered under the following beads : — 

(a) When executors and administrators as such can sue and he 
sued : Executors and Administrators as such can sue and be sued 
in following cases : — 

(t) In cases where the right to sue or to defend survives the 
. deceasedf^ In such cases, the death of a plaintiff or 
defendant shall not cause the suit to abate.^ Thus 
executors or administrators are entitled to continue suits 
commenced by the testator or intestate. 

{it) In all cases where the cause of action accrued during, or 
after the death of the testator or intestate (as where a 
contract was made with the executor or administrator^ 
and in many cases where a ‘right to sue on a cause of 
action accrues to the executor or administrator in his 
own time upon a contract made with the deceased in 
his life tirne,’^. and also in cases where ‘a right to sue 
which never existed in the testator or intestate, accrues 
to the executor or administrator in remainder’^ and also 
where ‘contingent and executory interests and possibili- 
ties coupled with an interest in chattel real are trans- 


1. Sec. 248, Ind. Sue. Act, 1925. 

2. Sec. 255, Ind. Sue. Act, 1925. 

3. See Ind. Sue. Act, 1925, Sec. 306; Ind. Cont. Act, 1872, Sec. 37 ; Fatal 

Accidents Act, 1855 ; The Legal Kepresentatives' Suits Act, 1855. 

4. O. XXII, r. 1, 0. P. Code. 

5. Williams on Executors, 12th Edn., pp. 529, 531, 532 ; Webster v. Spencer, 

(1820) 3 11. A A. 369, (Suit by a personal representative as such for 
money lent by him as personal representative) ; Cowell v. Watts, (1805) 
6 East. 405, (Suit by personal representative as such to recover price 
of goods sold and delivered after the death of the deceased). 

6. Williams on Executors, 12th Edn., pp. 532, 533. 

7. Williams on Executors, 12th Edn., p, 533, 
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missible to the personal representative of a person dyinj^ 
before the contingency upon which they depend takes 
effect*.* 

(&) Whm executors or administrators will ordinarily represent 
the estate: The general rale is — “Trustees, executors 
' and administrators may sue and be sued on behalf of 
and representing the property or estate of which they 
are trustees or representatives without joining any of 
fhe persons beneficially interested in the trust or estate, 
and shall be considered as representing such persons ; 
but the court or a judge may, at any stage of the pro- 
ceedings, order any of such persons to be made parties, 
either in addition to or in lien of the previously existing 
parties^/' Thus the executors are the proper persons 
to sue to recover assets belonging ffl^the testator’s estate 
or otherwise act as representatives of the deceased, 
throughout the province in which the same may have 
been granted, until probate or letters of administration 
has or have been recalled or revoked.® But if there are 
special circumstances, persons interested in the estate 
not being legal personal representative will be allowed 
to sue to recover the assets of the testator.* 

1. Williams on Executors, 12th Edn., pp. 534, 535. 'Chattels real* include all 

leases, terms of land, tenements, and hereditaments which issue out of 
or are annexed to the real estate. * 

2. O. XVI, r. 8. E.S.C. ; Of. O. XXXI, r. l.C. P. Cofle where the words “Where 

the cotitention is between the persons beneficially interested in such pro 
perty and a third person*’ occur. The language of the English rule has 
been adopted by the Mad. High Court (O. S.) rule I, Order VII. 

3. Sec. 216,Ind. Sue. Act, 1925; Walker v. Walker, (1871) 25 L. T. 481; 

(In a bill filed by residuary legatees to recover a certain fund 
alleged to belong to the testator’s estate, a demurrer was allowed with 
costs and leave to amend was refused). 

4. Beckley v. Dorrington, 2 Eq. Cas. Abr. 253, (A bill by a residuary 

legatee against the executor, the other residuary legatee and debtor, 
suggesting no collusion, negligence of executor Or some special 
case: //e/d, action not maintainable), considered in Alaager v. Rowley, 
(1802) fi -Ves. 748, (“If the general principle will not allow you to bring 
a bill against both the executor and debtor in a given case, the same 
principle will apply to the case where you will bring a bill against an 
executor and a creditor improperly paid by the executor*’) ; Sta inton v. 
Oarron Co. (1854) 18 Beav. 146, considered in Y^atman v. Yeatman^ 
(1878) 7 Oh, D. 210, 
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(c) When executors or administrators can sue and he sued per- 

sonally : Where the cause of action accrues after the 
death of testator or intestate, the executor or adminis- 
trator can sue and be sued in his representative capacity 
as well as in his own naine.^ Again, claims by or 
against an executor or administrator may be joined with 
claims by or against him personally, provided the last 
mentioned clainjs are alleged to arise with reference to 
the estate in respect of which the plaintiff or defendant 
sues or is sued as executor or administrator or are such 
as he was entitled to or liable for, jointly with the de- 
ceased person whom he represents.^ Unless the claims 
by the plaintiff personally arise with reference to the 
estate of which he was executor, they cannot be joined 
in the ssuAe action. Where a personal claim is not in 
reference to the estate, the plaintiff should elect which 
claim he should proceed with, and failing such elec- 
tion the proceedings in the action should be stayed^. 
The English doctrine as to the admission of assets, in its 
unqualified form, is no part of the law in India. There- 
fore the old English role that a promise by an executor 
to pay interest, differing in any particular from the 
testator’s own obligation, involves admission of assets 
and renders the executor personally liable for the 
principal also, does not apply to India*. 

(d) Where the executor is out of jurisdiction : The subject is to 
be considered from two aspects ; — 

{%) Where the executor named is out oj jurisdiction : . Where an 
executor is absent from the province in which applica- 
tion is made and there is no executor within the 
province willing to act, letters of administration, with 
the will annexed, may be granted to the attorney or 
agent of the absent exec utor, for the use and benefit of 

1. Williams on Executors, 12th £dn., pp. 529* 530. 

2. O. II, r. 5, C. P. Code (Order XVIII, r. 5, E. S. 0); Williams on Executors, 

12th Edn., p. 532 ; Petrie v, Hannay (1790) 3 Term. Eep. 659, (Account 
for money had and received by defendant to the use of executor, as 
such, may be joined to account for money had and received to the use 
of testator but account for a debt due to the executor in his own right 
cannot). 

3. Tredegar (Lord) v. Roberts, (1914) 2 K. B. 283. 

4. Jamshedji v. Sorabji, (1939-40) 44 C. W. N. 653 P. 0. 
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his principal, limited nntil be has obtained probate or 
letters of administration.^ On the death of the execn- 
tor, the grant to his attorney comes to an end. Bat the 
death of one of two or more executors would not have 
this effect.* 

(it) Where the executor appointed is out of Jurisdictioti: If 
at the expiration of twelve months from the date of 
any probate or letters of administration, the executor or 
administrator to whom the same has or have been grant- 
ed is absent from the province within which the court 
which has granted the probate or letters of adminis- 
tration exercises jurisdiction, the court may grant to 
any person whom it may think fit, letters of adminis- 
tration limited to the purpose of becoming or being 
made a party to a suit to be brought against the exe- 
cutor or administrator, and carrying the decree which 
may be made therein into effect®. The Indian Statute 
does not provide, as the English Statute does^, as to 
the effect of the executor or administrator returning 
while any legal proceedings to which such executor 
or administrator is a party are pending. But on prin- 
ciple, on the absent executor or administrator return- 
ing while any legal proceedings to which such executor 
or administrator is a party are pending, the said exe- 
tor or administrator shall be made a party to the legal 
proceedings®. In England every grant made under 
Sec. 164 of the Judicature Act, 1925, is limited **until 
further order of the court”.® This role ought to be 
adopted in India. 

1. Sec. 241, Ind. Sue. Act, 1925. Williams on Executors, 12th Edn., pp. 296, 

338, 358. 

2. Williams on Executors, 12th Edn., p. 358n. 

3. Sec. 252, Ind. Sue. Act, 1925. Cf. Sec. 164, Jud. Act, 1925, which says 

that such special administration may be granted on the application 
of any creditor or person interested in the estate of the deceased. 

4. Sec. 164 (3) of the Jud. Act, 1925, provides, “If the personal representa- 

tive capable of acting as such returns to or resides within the juris- 
diction of the High Court, while any legal proceedings . to which a 
special administrator is a party are pending, that personal representa- 
tive shall be made a party to the legal proceedings". 

5. Rains ford V. Tayton, 7 Ves. 466. 

6. Williams on Executors, 12th £dn.,.p. 361. 
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(e) Where the estate is insolvent : “An estate is insolvent if 
the assets are not snfficient to pay all faneral expenses 
as well as all the debts of the deceased/’ ‘ There are 
provisions for the administration in insolvency of the 
estates of persons dying insolvent.^ The order which is 
made by the insolvency coart is not an order of ad- 
jndication bat for administration in insolvency of the 
estate of the deceased.^ The provisions relating to the 
estate of a deceased insolvent do not apply to any case 
in which probate or letters of administration to the 
estate of a deceased debtor has or have been granted to 
an Administrator-General/ Upon an order for adininis- 
tration'of a deceased debtor’s estate ander sec. lOS of the 
Presidency Towns Insolvency Act, the property of the 
debtor shalf vest in the Official Assignee of the Coart 
and he shall forthwith proceed to realize and distribute 
the same in accordance with the provisions of the Act.® 
A creditor of a deceased may present a petition in the 
prescribed form for the administration of the estate of 
a deceased debtor.® No petition can bo presented by the 
legal representative of the deceased as maybe done under 
the English law.^ When an order for administration 
of the estate of a deceased insolvent is made the same 
rules shall be observed as to the respective rights of 
secured and unsecured creditors and as to the debts and 

m 

liabilities provable and as to the valuation of annuities 
and future and contingent liabilities respectively, as may 
be in force for the time being, within the local limits of 

1. Williams on Executors, 12th. E<ln., p. 637. 

2. For summary administration in small insolvencies, see Sec.. 106, Pres.-t. 

Ins. Act and Sec. 74, Prov, Ins. Act, and the Ilules under the Pres.-t. 
Ins. Act : Calcutta Rules 157-158 ; Bombay Rules 160 -160 A ; Madras 
Rules 99-1C6 ; Rangoon Rule 224. For administration of estates other 
than administration in small insolvencies there are provisions in the 
Pres.-t. Ins. Act (Secs. 108-110) and in the following rules : Calcutta 
Rules 159-165, Bombay Rules 161-167, Madras Rules 107-113, Rangoon 
Rules 225-228. 

3. Hasluck v. Clark (1899) 1 Q. B. 699. 

4. Sec. Ill, Pres.-t. Ins. Act. 

5. Sec. 109, Pres.-t. Ins. Act. 

6. Sec. 108, Pres.-t. Ins. Act. 

7. Mulla’s Law of Insolvency, p. 511. 

17 
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the court in which the administration is pending with 
respect to the estates of the persons adjudged or declared 
insolvent ; and all persons who in any such case would 
be entitled to be paid out of such property, may come in 
under the preliminary decree, and make such claims 
against the same as they may respectively be entitled to 
by virtue of the Code.^ 


(0 Where the executor was or heaomes an insolvent : The court 
must grant probate to an executor appointed by the 
will.^ It follows therefore that if a person appointed 
executor by the will is an insolvent, probate cannot be 
refused to him. Nor can a grant of probate to a person 
who becomes insoWent after the grant be revoked on 
the ground of his insolvency.* In England, the Prero- 
gative Court could not refuse to grant probate to a 
person appointed executor by the will on account of his 
insolvency ; nor could it revoke the probate where the 
executor who had obtained probate became bankrupt. 
‘‘The Court of. Chancery, therefore, was forced to assume 
a new jurisdiction ; and that Court restrained an in- 
solvent or bankrupt executor and appointed a receiver. 
If it was necessary to bring actions at law to recover 
part of the effects, since that must be in the name of 
the executor, the Court compelled him to allow his name 
to be used.”* If one of two executors is bankrupt and 
the other executor is willing to act, the Court will not 
appoint a receiver.® 

(g) Where ths executor appointed is a minor ; Where an exe- 
cutor appointed by the will is a minor probate cannot 
be granted to him* but letters of administration with 
the will annexed may be granted, if the minor is sole 


1. O. XX, r. 13, 0. P. Code. 

2. Sec. 222, Ind. Sue. Act, 1925. 

3. Sec. 263, Ind. Sue. Act, 1925 : Note that the cases set forth as constituting 

‘just cause’ in the section are exhaustive and not illustrative : Annctda 
V. Kali, (1897) I. L. R. 24 Cal. 95 ; Balgangadhar v. Sakwarhai^ (1902) 
l.L.It. 26 Bom. 792, 798 ; Suhr'oya Chetty v. Rc^gammall^ (1905) I.L.R. 28 
Mad. 161, 164. 

4. Williams on Executors, 13th Edn., p. 135. 

5. Bomn v. Phillips^ (1897) 1 Ch. 174, 

6. Ind. Sue. Act, 1925, Sm. 223. 



Ob. IX. ] 


Glasses of Pei-smis 


131 


executor or sole residuary legatee, to the legal guardian 
of such minor or to such other person as the court 
thinks fit, until the minor has attained his majority at 
which period and not before, probate of the will shall 
be granted to him.^ The administrator so appointed is a 
person capable of suing for or recovering the debts of the 
deceased and is liable to be sued by a creditor of the 
estate. When the minor comes of age the powers of the 
administrator shall cease and the minor after obtaining 
probate on attainment of majority will be made a party 
to all pending suits and proceedings in the usual 
course. No grant of administration will however be 
made ^here there is a competent executor willing to 
take probate.^ 

(h) When executors or administrators can sue or continue a 
suit in forma pauperis : In England, the established rule 
is, that ^‘a personal representative cannot, save when he 
is also a beneficiar}', and even then only under special 
order, sue in his representative capacity as a poor 
person.'"^ In India, it has been held that a legal repre- 
sentative can be substituted in place of a deceased 
pauper plaintiff.^ But where there is only an applica- 
tion to sue in forma pauperis and no suit is pending in 
Court, and the applicant dies before leave is granted, 
the right to sue as a pauper being a personal right, can- 
not survive in tlie legal representative of the deceased 
applicant. If the right to sue survives in him, the legal 
representative may present a fresh application for leave 
to sue in forma jmuperis or may institute a suit for 
the same relief/ In a Bombay case, Davar J. held, that 
the legal representative of a pauper plaintiff who is 
not himself a pa uper cannot be allowed to conti nue the 

1. Ind. Sue. Act, 1925, sec. 244. 

2. Walker v. Woollaslon, 2 P. W. 576. 

8, Wiliams on Executors, 12th Edn. p. 1223; Per Lord Hardwick in Paradiee 
y. Sheppard, (1745) 6 Beav. 586n ; The indulgence enabling poor persons 
not of ability to sue for their rights in forma pauper ie extends only to 
persona suing in their own right and not as executor or administrator. 
Cf . OUfiM V. Gohbett, 1 Ph. 613. 

4. In re : Bell, (1887) I. L. B. 7 Mad. 390. 

5. Lain Mohan v. Satish Ohandra, (1906) I. L. B. 33 Cal. 1163, followed in 

Kavuri Subbtah v. Yabursu Bala, (1928) I. L. B. 51 Mad. 697. 
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suit as a pauper, though he may be allowed to be substi- 
tuted as a legal representative of the deceased pauper 
plaintiff and continue the suit upon payment of court 
fees.^ In a Madras case, Aiyangar J. dissented from the 
above view of Davar J. and held that a legal representa- 
tive can continue the suit of a deceased pauper plaintiff 
as a pauper even though he himself is not a pauper. The 
fact that the legal representative has the means in his 
private capacity cannot justify his being dispauperised. 
He is only liable to be dispauperised if it is shown that 
in his capacity as executor he has sufficient means.^ 
In special cases, a legal representative may claim to be 
allowed to file a suit in forma pauperU even where the 
estate is not a pauper.^ The result of the above decisions 
is that in the absence of special circumstances, where the 
assets are sufficient, a legal representative cannot insti- 
tute or defend a suit or continue a suit as a pauper. 

(i) When all legal personal representatives must he joined : As 
a general rule, where there are two or more executors 
or administrators they should all be joined as parties. 
Exceptions: Executors who have not proved their tes- 
tator’s Avills, and trustees, executors and administrators 
outside British India, need not be made parties^. A re- 
nouncing executor is also not a necessary party, nor 
semhle^ an absconding executor.® But an executor who 


1. Manjai Rajuji v. Khandoo Baloo, (1912) I. L. R. 36 Bom. 279. 

2. Sivagami v. T. S, Qopalaswamif A. I. R. (1925) Mad. 765. 

3. Sundarathammal v. Paramastoami, A. 1. R. 1933 Mad. 881 (An application 

by a Hindu widow to allow her to file a suit in forma pauperis, al- 
though she was in possession of valuable assets left by her husband, 
was allowed on the ground that her possession was only that of persons 
with a life interest on which it would be almost impossible to borrow 
any money). 

4. O. XXXI, r. 1. C. P. Code ; Sec. 311, Ind. Sue. Act, 1925. Although the 

executor who has proved is alone entitled to sue, an action by two 
executors and probate by one was held to be good ; Brooks v. Stroud, 
(1702) 7 Mad. Rep. 39 ; Scott v. Briant, (1836) 2 Har. & W. 54. 

5. Drage v. llartopp, (1835) 28 C. D. 414 (A foreclosure action by one of two 

executors against borrower, the other executors who had lent money 
belonging to the testator's estate on the security of a charge on real 
estate having absconded out of jurisdiction and it was not known 
where he was. Ifeld, the action was not bad for nonjoinder of abscond* 
ing executor). 
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has intermeddled with the assets although he has not 
proved should be made party. ^ Where there are two exe- 
cutors, one under age, the other proves the will and hath 
administration durante minore^ the latter may sue solely®. 

(,/) WJien one or more of several executors or ad^ninistrators dies : 
Upon the death of one or more of several executors or 
administrators the powers of the office become vested 
in the survivors or survivor in the absence of any di- 
rection to the contrary in the will or grant of letters 
of administration. Thus in the absence of any direc- 
tion to the contrary in the will, upon the death of one 
of several executors, the surviving executors can sue 
and be sued, and where a suit by or against executors 
or administrators is pending there is no abatement of 
the suit pjon the death of any one of them®. 

But where the will provides that A and B are appointed 
executors, but in the case of death of A, C should be 
appointed executor in place of A, upon the death of A, 
powers of the office which include the right of suit will 
vest in B and C and not in B alone^, 

(A) “ When an executor or administrator can sue hy making his 
co^executor or co-administrator party defendant : If any 
one of the several executors or administrators who 
ought to but refuse to join in an action as co-plaintifl! 
or has an interest in the subject-matter inconsistent 
with his position as plaintiff or resides outside the juris- 
diction of the Court, the others may sue making him 
a defendant along with other necessary defendants. ® 


1. Per Malins V. C., In re. Lovelt, Ambler v. Lindsay, (1876) 3 Ch. I). 198 

(The true criterion of the executor's position is whether he is appointed 
executor and whether he has meddled with the estate. If he has, 
then he can be sued without more.). 

2. Colborne v. Wright, (1678) 2 Lev. 239. 

3. O. XXII, r. 2, C. r. Code ; Sekkara v. Narayanan, (1930) I. L. R. 53 Mad. 

790. Cf. Sec. 226, Ind. Sue. Act, 1925 : Barada v. Oajendra, (1908-09) 13 
O. W. N. 557 (where the will conferred on the executors right to perform 
certain relgious ceremonies). 

4. Hara Coomar v. Doorgamoni, (1894) I. L. R. 21 Cal. 195, 199 (where 

it was held that C was entitled to grant of probate on the death of A). 

5. Lnke v. South Kensington Hotel, (1879) 11 Ch. D.*121 O. A. at 126, 128 

(suit by one of three trustees to foreclose a mortgage) ; Soudamini v. 
Tmiram, 54 I. O. 755 (case of an executor residing outside the juris- 
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(/) When all executors or administrators refuse w are unable to 
sue : If all executors or administrators refuse or are 
unable to sue, a residuary legatee may himself sue 
making the legal executors or administrators defendants 
in addition to other necessary parties. In such a suit 
the court may require other beneficiaries to be added 
**But the mere refusal of a personal repres^tative to sue 
for recovery of outstanding assets is not, in the absence 
of special circumstances, sufficient to justify a beneficiary 
in suing the representatives and the alleged debtor to the 
estate^. 

Such special circumstances will be deemed to exist (a) 
where the executors or administrators Refuse to recdver 
the assets which are the only assets* ; (b) where there 
are assets which, but for the suit, Vyould be lost to the 
estate^ ; (c) where the relation between the executors 
and the debtor to the estate is such as to present a 
substantial impediment to the preservation by the 
executors of the rights of the parties interested in the 
estate or where there is collusion between the debtor and 
the executors*. Where a beneficiary can sue in his 
own right making the legal personal representative a de- 
fendant, his only claim would be for an order for trans- 
fer of the assets to the legal personal representative*. 

(jn) When the estate has been fully administered : When the 
estate has been fully administered and distribution has 
been made, the executor is not a proper party in any 
proceeding by the creditor. The unpaid creditor of the 
testator may sue the residuary legatees who have re. 
ceived their legacies for refund of so much of the 


diction of the court) ; Naxir Ahamad v. Ragbat Alt, 53 I. C. 478 (case 
of an administrator). 

1. Qandy v. Oandy, (1885) 30 Oh. D. 57 C. A. ; Howden v. Yorkshire Miners* 

Assoeiation, (1903) 1 K. B. 308 0. A. at 341, 345. 

2. Williams on Executors, 12th Edn., p. 1286 ; Yeatman v. Yeatmant (1878) 

7 0. 1). 210, 214, 215. 

3. Lancaster v. Evors, 4 Beav. 158. 

4 . Stainton v. Carr on Co., 18 Beav. 146, considered in Yeatman y, Yeatman, 

supra ; Oriental Bank v. Oobin LaU, (1884) 1. L. B. 10 Gal. 713. 

5. Travis v. Miln, 9 Hare. 141 (case of executors of a deceased partner). 

6. Tuan Man v. Che Som, A. I. B. 1932 P. 0. 146, 151. 
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amoantfl paid to them as may be requisite to satisfy 
his claim If the executor is not liable to pay he ought 
not to be sued®. 

(n) Where the sole executor or the sole surviving executor dies 

before the estate has been fully administered : On the 
death of a sole executor or the sole surviving exe- 
cutor the executorship is not transmitted but comes 
to an end^. and letters of administration with a copy 
of the will annexed should be obtained*, and there- 
after such administrator may apply to be made a party 
in any pending suit or proceeding. In England, 
in case of the executor dying intestate, the proper 
cours^ seems to be that ‘some person ought to take 
general administration to the original testator, or if the 
former exi^cutor had proved and made a will appointing 
an executor capable of acting, such executor should 
obtain probate, so as to represent the original testator’®. 
In India, executor of an executor is "not the derivative 
executor of the original testator and therefore, not liable 
to be sued unless he intermeddles with the estate. 

(o) Where there is no administrator appointed of an intestate's 

estate : Under Sec. 212, Ind. Sue. Act, 1924, except in 
the case of the intestacy of a Hindu, Muhammadan, 
Buddhist, Sikh, Jaina, or Indian Christian, no right to 
any part of the property of a person who has died in- 
testate can be established in any Court of justice unless 
letters of administration have first been granted by a 
Court of competent jurisdiction®. Therefore, a person, 
who is not a Hindu, Muhammadan etc., who wants to 
establish his right to any part of the property of a per- 
son who has died intestate cannot do so unless the es- 
tate is represented by an administrator. But an excep- 

1. Oillespie v. Alexander, (1826) 3 Euse. 130. 

2. Hunter y » Young, (IS19) A Ex, D, 256, 261. Dadaon v. Sammudl, (1861) 

L. J. Oh. 799. 

3. De Souxa v. Secy, of State for India, 12 B. L. R. 423 ; Ramanatham v. 

Ragammal, 27 I. O. 849. 

4. Sec. 232, Ind. Sue. Act, 1925 ; Ranjit v. Jagannath, (1886) I. L. E. 12 Cal, 

375. Reminatham v. Ragammal, supra. 

5. Williams on Executors, 12th Edn., p. 361. 

6. Sec. 212, Ind. Sue. Act, 1925. 
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tion to this seems to have been made by Fawcett and 
Paikar J.J. in a Bombay case, where in a snit by a 
mortgagee on a mortgage execated by a Parsee who 
died intestate against his legal heirs, it was held that 
the snit would have been bad if any of the defendants 
had taken out letters of administration. But if in fact 
there is no legal administrator and it is not shown that 
any of the defendants was ever willing or unwilling 
to act as administrator, the heirs of the deceased mort- 
gagagor would sufficiently represent the estate. If the 
creditor himself applied for being appointed as an ad- 
ministrator, in that event he would have to sue him- 
self which he could not have done, because a person 
cannot be a plaintiff and a defendant at the same time'. 

(p) Where the deceased left a ivill wuliout appointing any 
executor : If there has been an appointment of exe- 
cutor either expressly or by necessary implication in the 
will, then the person so appointed would be the legal 
representative^ of the testator, but if no such appoint- 
ment* is made, the mere fact that there are certain dis- 
positions of property and legacies in the will has not 
the effect of making the legatees the legal representa- 
tives. Thus in a Madras Caso^ , it appears that a testa- 
tor died leaving a will but without appointing an exe- 
cutor. A creditor of the deceased sued the legal heir 
ab intestato of the deceased and obtained a decree and 
in execution of the decree brought certain properties 
to sale. One of the legatees under the will thereafter 
brought a suit for a declaration that the decree and 
the sale were not binding upon the estate and for re- 
covery of possession of certain items of property sold : 
Held^ the decree was properly obtained in the suit in 
which the estate was properly represented, the plain- 
tiff in that snit having acted and there being 

no fraud or collusion between him and the defendants 
of such a character as to vitiate the decree entirely and 
so as not to make it binding on th^ estate. Where no 


1. RcUanbai v. Narayandaa, (1927) I. L. R. 51 Bom- 771. 

2. Kolaremathu v. Madkavi, A. 1. B. 1928 Mad. 243, appli^ in Mt Karam 

Kwr V. Matfval, A. 1. R. 1933 Lah. 380. 
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executor is appointed and the residuary legatee is a 
minor, administration limited to his minority may be 
granted^. 

(q) Where suit instituted before^ and decree obtained after, pro- 

bate : Where a creditor of a deceased sues his legal heirs 
ab intestato being unaware of the existence of any will 
left by the deceased and without objection and obtains 
a decree and the execution of the decree is opposed 
by the executors who obtained a grant of probate or 
even an order for grant of probate before the decree, 
the remedy of the decree-holder is either (1) to have 
the decree vacated, the suit restored, the executors 
brought on the record and a now decree made against 
them, or (2) to institute a suit on the judgment and 
obtain a decree thereon against the executors^. But 
where no executor was named in the will and no let- 
ters of administration with a copy of the will annexed 
was applied for, and the plaintiff sued the legal heir 
ab intestato of the deceased debtor, the decree obtained 
by the plaintiff in such a suit can be executed against 
the estate of the deceased in the absence of any fraud 
or collusion between him and the defendant and if the 
plaintiff was ignorant of or had no means of knowing 
who the proper legal representatives were®. 

(r) Joinder of husband of married executrix and administra- 

trix : In India, unless the deceased was a Hindu, 
Mahommedan, Buddhist, Sikh, or Jaina, probate* or let- 

1. Sec. 244, Ind. Sue, Act, 1925. 

2. Kali Gharan v. Sukhada, (1915-16) 20 C. W, N. 58, 60 (case where a de- 

fendant died testate during the pendency of a suit and the plaintiff 
being unaware of the existence of any will left by the deceased, subs- 
tituted the persons who were the legal heirs ab intestato of the deceased 
on the record without obiection and obtained a decree and the execu- 
tion of the decree was opposed by the executors who had obtained a 
grant of probate before the decree). Of. Ramanand v. Jai Ram, (1921) 
I. L. R. 43 All. 170, 176, where it was pointed out that the remarks 
in 20 C. W. N. 58 were purely obiter dicta. Cf. Ramaatcami v. Muitiah 
Chetti, A. I. R. 1925 Mad. 279, 281, where it was pointed out that in 
20 C. W. N. 58 execution against judgment-debtor was useless and it 
was sought to obtain a judgment against another person for substan- 
tially the same relief. 

3. MU Karam Kaur v. Matwal, A. I. R, 1933 (.ah. 3f^, 

4. Sec. 223, (pd. Sup. Act, 1925* 

18 
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ters of administration^ cannot be granted to a married 
woman without the previous consent of her husband. 
But when a grant of a probate or letters of adminis- 
tration has been made to a married woman, she has 
all the powers of an ordinary executor or administra- 
tor 3. And unless the Court otherwise directs, the hus- 
band of the executrix or administratrix shall not as such 
be a party to a suit by or against her®. The husband 
is not liable for his wifb’s devastavit and cannot be 
joined as a party unless ho has acted and intermeddled 
in the administration^. 

(.s) When heneficiaries may or ought to he added as parties : 
Even in a case where the contention is between persons 
beneficially interested in property vested in a trustee, 
executor or administrator and a ^hird person, the Court 
may, if it thinks fit, order the beneficiaries or any of 
them to be made parties.® Examples: Beneficiaries 
may intervene or be added as parties (ri) where the exe- 
cutors or administrators have an interest hostile to that of 
the beneficiaries,® (b) where the relation between them 
and the debtor to the estate is such as to present a subs- 
tantial impediment to the preservation by the executors 
of the rights of the parties interested in the estate, or 
where there is collusion between the debtors and the 
executors or administrators,^ {c) when the executors or 
administrators have fully administered and are wholly 
uninterested in the estate®, (d) generally, where the 
presence of the beneficiaries is necessary for the protec- 
tion of their interests,® (e) where the beneficiaries are 


1. Sec. 236, Iiid. Sue. Act, 1925. 

2. Sec. 315, Iiid. Sue. Act, 1925. 

3. O. XXXI, r. 3. C. P. Code. 

4. WilliamB on Executors, 12th Edn., p. 1235. 

5. Or. XXXI r. 1, C. P. Code. 

6. Bereaford v. Ramasubba, (1890) I. L. R. 13 Mad. 197, 202. 

7. Yeatman v. Ycatman, (1878) 7 Ch. D. 210, 214. 

8. Beresford v. Ramasubba, supra ; see Hunter v. Young, (1879) 4 Ex. D. 256, 

261. 

9. Merry v. Pownall, (1898) 1 Ch. 306, (action by trustee in bankruptcy of 

settlor for setting aside certain limitations in the settlement) ; . Qas 
Light db Go* v. Tome, (1887) 35 L. D. 519, (action against trustees 
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accounting parties,^ (J) where the administrator of 
trustee has committed a prima facie breach of trust.^ 

Beneficiaries should always be made parties where 
the contention is between the beneficiaries mter se or 
between the beneficiaries and trustees.^ In many cases 
the joinder of beneficiaries may be necessary where the 
trustees are litigating between themselves. Thus in a 
suit by one of two executors or trustees against the other 
executor or trustee, the cestui que trust who have parti- 
cipated in the breach of trust are necessary parties.^ 
If a suit is brought by a legatee against an executor for 
a legacy but the estate is not sufiicient to pay all the 
legacies in full, the other legatees may be added as 
parties on the executor’s application, so that the question 
of rateable abatement may be ascertained in a manner 
binding on all the legatees.^ 

(/) When debtors to the estate may he joined in a suit against the 
legal personcil representative: Ordinarily, debtors to the 
estate cannot be made parties to a suit against the legal 
personal representatives. But if there is collusion, or 
some special case, or the executor is insolvent, the action 
may be brought both against the debtor and the executor.^ 

(<0 When creditors of the estate nuiy he joined in a suit against 
the legal representative : The same principle 

will apply as to the joinder of a creditor who has been 
overpaid by the executor.^ 

(v) When the surviving partners of a deceased might he joined in 
a suit against the legal persowd representative : In a 
suit against the executors, the surviving partners of the 
deceased can be joined in all cases where the relation 

for specific performance of a convenaut to renew the lease granted 
under a power, and the questions were whether the covenant to renew 
was ultra vires, and whether rent proposed was the best rent obtainable). 

1. May V. Newton, (1887) 34 Ch. D, 347. 

2. Ghandri v. Abdul Karim, (1927) I. L. R. 51 Bom. 16, (suit on a mortgage 

created by an administrator without the sanction of the court). 

3. This follows by necessary implication from the terms of C). XXXI, 

r. I, C. P. Code. 

4. Jesse v. Bennett, 6 De. G. M. & G. 669. 

5. Purshottam v, Kala, (1902) I. L. R. 26 Bom. ;J0l. 

6. Williams on Executors, 12th Edn., p. 1236. 

7. Williams on Executors, 12th Edn., p. 1236. 
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between the executors and the surviving partners is 
such as to present a substantial impediment to the pro- 
secution by the executors of the rights of the parties 
interested in the estate against the surviving partners.^ 
(w) Where there is an executor de son tort^ : Executors de son 
tort^xTe a class *‘who are in some sort, regarded as exe- 
cutors but who assume the office by their own intru- 
sion and interference.’^^ An executor de son tort has 
all the liabilities though none of the privileges that 
belong to the character of an exscutor.^ 

The executor de son tort cannot bring ‘any action in 
right of the deceased*, although ‘being in possession of 


1. Williams on Executors, 12th Edn., p. 123G. Travis v. Milncy^i Hare. 141. 150. 

The rule docs not apply to such a partnership as a joint stock company : 
Per Jtomilly M, B.^in Siainion v. The Car:^on Co., ISBeav. 146; See 
Yeatman v. Yeatman, (1878) 7 Ch. D. 210, also Davies v. Davies^ (1837) 2 
Keen 534. 

2. For definition of the term *€X€Cutor de son tort\ sec Sec. 303, Ind. Sue. Act, 

1925. Under Sec. 2 (11) of the C. P. Code, an executor de son tort is a 
legal representative of the deceased. 

3. Williams on Executors, 12th Ed., p. 155. A sole executor who administers 

the estate without taking out probate is not an executor de son tort : 
Aft, Balalc v. Jadunath, (1930) I. L. R, 57 Cal. 1358 ; Ayesha v. Ebrahim, 
(1908) I. L. R. 32 Bom. 364, 369. But if he does not take out probate 
for long, he may be sued as executor de son tort : Webster v. Webster, 
10 Vcs. 93 ; or if he refuses to take out probate : Parten d> Baseden's 
case, 86 E. R. 836. Not so is a man ,who takes possession of the effects 
of the deceased under the authority of and as agent for the rightful 
executor : Hall v, Elliott , (1791) Peake 119 N. P. ; Syk^s v. Sykes, (1870) 
L. R. 5 O. P. 113, But the agent of an executor de son tort, who col- 
lects the assets with the knowledge that they belong to the testator’s 
estate and that his principal is not the rightful executor, may be treated 
as an executor de son tort : Sharland v. Mildon, 5 Hare, 469. An 
administrator pendente lite who intermeddles with the estate of a de- 
ceased person after he ceases to be administrator can be sued as quasi- 
executor de son tort : Prayag Kumari y. Siva Prasad, (1925) 42 O. L. J. 
280. If a person sets up in himself a colourable title to the goods 
of the deceased though he may not be able to make out his title com- 
pletely, he shall not be deemed as executor de son tort, provided the 
claim is a bona fide one : Baja Parthasarsthy v. Raja Venkatadri, (1926) 
I.L.R. 46 Mad. 190 ; followed in Prayag Kumari v. Siva Prasad, supra. 
A donee of deceased in fraud of creditors, becomes executor de son tort 
if he disposes of the goods ; Williams on ExecutorSr 12th Edn., p. 158. 

4. Williams on Executors, 12th Edn , p. 161 ; Siratford-uponrAvon v. Parker 

(1914) 2 K. B. 562, 569 ; Carmichael v. Carmichael, (1846) 2 Ph. C. C. 101. 
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the goods of the deceased, has sufBcient title to maintain 
action for taking them away or injuring them against a 
mere wrong doer,^ Sec. 212, Ind. Sue. Act, 1925, would 
apply to an executor de son tort. Thus an executor de 
son tort (a Parsee) was held not entitled to sue another 
executor de son tort for enforcement of his claim 
against the estate without obtaining the appointment 
of an administrator of the estate.^ The executor de 
son tort is liable ‘not only to an action by the rightful 
executor or administrator, but also to be sued as exe- 
cutor by a creditor of the deceased, or by a legatee’*. 
The rightful executor or administrator can bring an 
action of trover or trespass against the executor de son 
tort*. The reason of the rule why in a creditor’s action 
the execu*^or de son tori should be named as executor 
generally is that from his conduct strangers are entitled 
to assume that ‘he has a will of the deceased wherein he 
is appointed executor, but has not proved it’*. 

Where there is an executor de son tort^ a creditor 
may sue for his debt and is not confined to an ad- 
ministration action.® A creditor of a deceased Hindu 
who died intestate need only make ‘the legal represen- 
tative of the deceased within the primary meaning of 
the term' party to his suit for recovery of his debt and 
should not add executors de son tortj if any, as parties 
in addition to such legal representative.^ When a 
person is sued as executor de son tort^ an allegation in 
the body of the plaint that the defendant has intermed- 
died with the estate will dispense with the necessity of 

1. WilliamB on. Executors, 12 Edn., p. 559. 

2. Framji Dorabji v. Adarji Dordbji, (1893) I. L. R. 18 Bom. 337 referred 

to in Ratanbai v. Narayandas, (1927) I. L. R. 51 Bom. 771. 

3. Williams ou Executors, 12th Edn., p. 161. < 

4. Williams on Executors, 12th ELdn., p. 165. 

5. Coulter's case (1598), 5 Co. Rep. 30 a ; Williams on Executors, 12tli Edn., 

p.l62. 

6. Narayamanii v. Esa Abbayi, (1905) I. L. R. 28 Mad. 351. 

7. Obiter dictum in Satya RanjanY. Sarat, (1925-26) 30 0. W. N. 565. (The 

legal representative within the primary meaning of the term in this 
ease was the widow of a Hindu deceased). Contra : Villiamal v. Official 
Assignee^ A. 1. R. 1933 Mad. 74, 79. 
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describlDg him as executor de son tort in the caase title. ^ 
A minor is not liable if he wastes assets which came to 
him as executor de son tortj^ As to when it is necessary 
to join executors or administrators or legal heirs of the 
deceased along with executors de son tort in a suit for 
general administration is a question upon which there 
is difference of opinion between two eminent English 
Judges. In two cases, ^ Malins V. C. held that a person 
who had in his possession add control a portion of the 
estate of the deceased could be sued as executor de son 
torL Later Sir George Jessel held that there could not be 
judgment for general administration against an executor 
de son tort in the absence of a personal representative 
who was general administrator.^ In a still later case, 
Malins V. C. dissented from the jyiew expressed ‘some- 
what incautiously’ by Sir George Jessel and observed 
that “it would be the height of injustice if a man could 
possess himself of the assets of the testator and because 
he did not choose to clothe himself with the character of 
administrator, could not therefore be sued in respect of 
such assets’*. Where a person has intermeddled with the 
assets of a testator, ho may be sued by a creditor of the 
estate as executor de son tort to the extent of the assets 
he has received*. In India, in case of the intestacy of a 


1. Tn re, Lovett, Ambler v. Lindsay, (187C) 3 Ch. D. 198, followed in Frayay 

Kimari v. Siva Prasad, (1925) 42 C. L. J, 280. 

2. Whitmore v. Weld, 1 Vern. 328 ; RusseVs case, 5 Co. Rep. 27a. 

3. Rayner v. Koehler, L. R. 14 Eq. 262 ; Coote v. Whiitinyton, (1873) L. T. 10 

Eq. 534, followed in Amir Dalhin v. Baijnath, (1894) I. L. R. 21 Cal. 311, 
317, and quoted with approval in Zamitidar of Bhadraehalaxn v. 
Venkatadri, (1923) I. L. R. 46 Mad. 190 F. B. 

4. Rowsell V. Morris, (1874) L.R. 17 Eq. 20. 

5. In re. Lovett, Ambler v. Lindsay, (1876) 3 Ch. D. 198. (An action by a 

creditor of testator against the executors, who had not proved but had 
got in pai‘t of the assets but refused the funeral expenses and debts, 
and also against other defendants who had got in a portion of assets 
and had threatened to dispose of such assets without regard to the 
debts. Plaintiff claimed as against the executors administration of 
the estate and payment of debts ; and against the other defendant he 
claimed an in)unction to restrain them from parting with the assets. 
Upon demurrer to the claim, Held, the executors were rightly sued 
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Hinda, Mahammadan, Bnddhist;, Sikh^ Jaina or Indian 
Christian, no grant of letters of administration is 
necessary to establish any right to any property.^ There- 
fore, Hindus, Muhammadans, Buddhists, Sikhs, Jainas, 
and Indian Christians who are entitled to the property 
of the deceased intestate on succession can sue executors 
de son tort for administration and no representation of* 
the estate by an administrator is necessary. ^ The 
, joinder of legal rex)resentative, be he an executor, ad- 
ministrator or legal heir of the deceased intestate, in a 
suit for general administration against an executor de 
son tort has been considered in a Full Bench Case of 
the Mj^dras High Court and their Lordshix)S have held 
after taking into consideration the views of Malins V. C. 
and Sir George Jessel as follows : “>1 suit for general 
administration can he maintained against an executor who 
takes possession of all the assets of the deceased without 
joining the legal representatives^ and in ernes where the 
executor de son tort takes possession of only a part of the 
assets he can he made accountahle for the part he actually 
took possession of without joinitig the legal repres- 
entative : hut where administration is sought of the entire 
estate in cases where the executor de son tort has taken 
possession of only a part^ the legal representative unll also 
have to he added/''^ As a general rule an executor de 
son tort cannot* be sued by a legatee in the absence 
of the legal personal representative, but when a repre- 
sentative of the deceased or a person in possession 
of the estate is proved to have received enough to pay 
all demands against the estate in full, no such rule can 


although they had not proved ; and the other defendants were properly 
made parties as executors de son tort), 

1. Sec. 212, Ind. Sue, Act, 1925. 

2. Mt, Amir Bi v. Abdul Rahim, A.I.R. 1928 Mad. 760 (suit by the widow of 

a deceased Muhammadan against the other legal heirs of the deceased 
for administration). 

3. Raja Parthasarathy y,, Venkatadrit (1923) I.L. R. 46 Mad. 190, 211 (F.B). 

(In this case the executor named in the will died before he acted and 
the defendants and their father took possession of the estate of the 
deceased testatrix and received enough to pay all demands against the 
estate and were therefore liable to be sued). . 
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apply. ^ In a suit by an administrator for an account of 
mesne profits against the heir of a deceased intestate who 
had acted as executor de' son tort^ the other heirs of the 
deceased though not necessary parties are proper parties.^ 

( x) Executor's right to sue before grant of probate : Executor 

derives his title from the will and not from the grant of 
probate. The personal property of the testator including 
all rights of action vests in him upon testator’s 
death and the consequence Is, he can institute an action 
in the character of executor before he proves the will. 
He cannot, it is true, obtain a decree before probate, but 
this is not because his title depends on probate, but 
because the production of probate the only way in 
which, by the rules of the court, he is allowed to prove 
his title.® A grant of letters of ^administration with a 
copy of will annexed is equivalent to grant of probate.^ 
If an executor of the will of a person domiciled in 
a native state to whom probate has been granted by 
the state files a suit in British India he will not be 
entitled to a decree unless he takes out probate or 
letters of administration in British India and completes 
his title to sue.® 

(y) Administrator's right to sue before grant of letters oj ad- 

ministration : An administrator derives his title 
solely under his grant® and cannot therefore institute 
an action as administrator before he obtains his grant^. 
In England, at law, that is, in the King’s Bench Divi- 
sion, an administrator cannot bring an action before 
administration is granted®. But there are certain ex- 

1. Raja Partkasarathy v. Raja Venkaiadri, (1923) I. L. R. 46 Mad. 190. 

2. Raianhai v. NarayandaSf (1927) IX.R. 51 Bom. 771. 

3. Mayappa v. Supramanian, L. R. (1915-16) 43 I. A. 113, referred to in 

Ramiah v. Venkata Subamma, (1926) I. L. R. 40, Mad. 261, 288 (F. B.) ; 

See Chandra v. Prasanna, (1910-11) L. R. 38 I. A. 7 ; Prabhatnath v. 

Ramendra, (1934) I. L. R. 61 Oal. 1081 ; Rai Chand v. Jivraj (1932) 

I. L. R. 56 Bom. 65. Bee Williams on Executors, 12th Edn., pp. 192, 408. 

4. Chandra v. Prasanna^ supra. 

5. Mansing v. Amad Kunkit (1894) I. L. R. 17 Mad. 14. 

6. Cf. Sec. 212, Ind. Sue. Act, 1925 ; Williams on Executors, 12th Edn., p. 409. 

7. Mayappa Chetty v. Si4bramanian Oheity^ supra; Chandra v. Prasanna^ supra. 

8. Williahs on Executors, 12th Edn., p. 272 ; Re ifosento, ete., Aasttranee Oq* 

(1835) 32 Oh. D. 373. 
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ceptions to this rale. For example, under S. 2 of the 
Administration of Estates Act, 1925, an intending appli- 
cant for administration can bring an action of trespass 
to real estate before letters obtained. In the Chancery 
Division, however, an intending applicant for adminis- 
tration may bring an action before grant of administra- 
tion provided letters of administration are produced at 
the hearing 

In India, in the case of persons other than Hindus, 
Mahommadans, Baddhists, Sikhs, Jains, and Indian 
Christians, and in respect of whom, as in England, no 
right to intestate *s property can be established in a 
Court /)f Justice unless letters have first been granted 
as provided in Sec. 213 (1) of the Ind. Sue. Act, 1925, 
it has be^n held that an intending applicant for admis- 
tration can maintain a suit before grant provided let- 
ters of administration are produced at the hearing^. 

(z) Executor*s lidbility to he sued before grant of iirohate : No 
action can be maintained against a party as executor 
until — 

(a) ho has taken upon himself to act, or 

(b) has proved the will®, 

Hence a judgment passed against him before he has in- 
termeddled with the estate*, or proved the will does 
not bind the testator's estate. An executor before he 
has proved or administered the estate may exclude for 
all time his liability to be sued by renunciation of his 
office as executor. But an executor, once he has ad- 
ministered, is liable to be sued as executor in spite of 
his renunciation®. An executor who has acted may be 
cited to take probate, and may be peremptorily ordered 


1. See Daniel’s Chancery Practice, p. 232 ; Williams on Executors, 12th 

Edn., p. 273. 

2. Sethna v. Hemingway^ (1914) I. L. R. 38 Bom. 618 (casc.of an Anglo- 

Indian) ; Ma Sm v. Ma Ckitt, 127 I. C. 381 (case of a Chinese Bud- 
dhist). 

3. Mohamida Mohideen Iladgar v. Pitchey, (1894) A. O. 437 ; Kumar 

Saradindu v. Dkirendra, (1905) 2 C. L. J. 484, 486 ; Balkrishna v. 
Oriental ete^^ (1902) 4 Bom. L. R. 340. 

4. Lai Behari v. Nagendra, (1915) 22 C. L. J, 266, 

5. Williams on Executors, 12Ui Edn., p. 171, 

19 
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to do 80 . He cannot discharge himself from liability 
to account as executor by renouncing and paying his 
receipts to the executors who have proved'. 

(zj) Whm Imr^atAaw ah intesiato can sue before grant of pro- 
hate : If the executor of a will does not administer the 
estate or apply for probate, a person who is the heir- 
at-law as on intestacy may institute a suit claiming 
any property of the deceased against another person 
claiming to be in possession ^of the estate under the will 
of which no probate has been taken. The mere exis- 
tence of the will does not displace the plaintiff's title 
and the unprobated will cannot be used as a defence, 
for the defendant has to prove that some one other than 
the plaintiff has title under the will which he cannot 
prove by virtue of the provisions of Sec. 213 of the 
Indian Succession Act, 1925.^ 

Federation : See “Government,’' infra. 

Government : Section 79 of the C. P. Code, 1908, as substituted by 
the Adaptation Order for the original section provides as follows : — 

“Subject to the provisions of sections 179 and 185 of the Gevern- 
ment of India Act, 1935, in a suit by or against the Crown the au- 
thority to be named as plaintiff or defendant, as the case may be, 
shall be — 

(a) in the case of a suit by or against the Central Govornmcnt, 

the Governor General in Council before the establish- 
ment of the Federation o£, India, and thereafter, the 
Federation ; 

(b) in the case of a suit by or against a Provincial Govern- 

ment, the Province ; and 

(c) in the case of a suit by or against the Crown Represen- 

tative, the Secretary of State**. 

Order VII, r. 3 of the Code as substituted by the Adaptation 
Order provides — 

“In suits by or against the Crown, instead of inserting in the 
plaint the name and description and place of residence of the plain- 
tiff or defendant, it shall be sufficient to insert the appropriate name 

1. MU Balak v. Jadunatk, (1930) 1. L. R. 57 Cal. 1358. 

2. Oanshamdoss v. QulMi (1930) I. L. R. 50 Mad. 927 F. B ; Achyut- 

nanda v. Jayanfiatk, (1915-16) 20 C. W. N. 122. (A defendant can rely 
on an unprobated will provided he docs not do so in order to establish 
a right under the will.) 
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as provided in section 79, or, if the suit is against the Secretary of 
State, the words ‘the Secretary of State'.’* 

Effect on pending suits hy the passing of Government oj India Act^ 
1935 : 

Section 177 : “(1) Without prejudice to the special provisions of 
the next succeeding section relating to loans, guarantees and other 
financial obligations, any contract made before the commencment 
of Part III of this Act by, or on behalf of, the Secretary of State 
in Council shall, as from tlnlt date — 

(a) if it was made for purposes which will after the com- 

mencement of Part III of this Act be purposes of the 
Government of a Province, have effect as if it had been 
made^oii behalf of that Province ; and 

(b) in any other case have effect as if it had been made on 

behalf of the Federation, 

and reference in any such contract to the Secretary of State in 
Council shall be construed accordingly, and any such contract may 
be enforced in accordance with the provisions of the next but one 
succeeding section. 

(2) This section does not apply in relation to contracts, solely 
in connection with the affairs of Burma or Aden, or solely for 
purposes which will after the commencement of Part III of this 
Act be purposes of Ilis Majesty’s Representative for the exercise 
of the functions of the Crown in its relations with Indian States. 

Section 178 : “(1) All liabilities in respect of such loans, guaran- 
tees and other financial obligations of the Secretary of State in 
Council as are outstanding immediately before the commencement 
of Part III of this Act and were secured on the revenues of India 
shall, as from that date, be liabilities of the Federation and shall be 
secured upon the revenues of the Federation and of all the Provinces. 

(2) All enactments relating to any such loans, guarantees and 
other financial obligations of the Secretary of State in Council as 
aforesaid shall, in relation to those loans, guarantees and obliga- 
tions, continue to have effect with the substitution therein, except 
in so far as the context otherwise requires, of references to the 
Secretary of State for references to the Secretary of State in Council, 
and with such other modifications and such adaptations as His 
Majesty in Council may deem necessary. 

(3) No deduction in respect of taxation imposed by or under 
any existing Indian law or any law of the Federal or a Provin- 
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cial Legislature shall be made from any payment of principal or 
interest in respect of any securities, the interest whereon is payable 
in sterling, being a payment which would but for the provisions of 
this Act, have fallen to be made by the Secretary of State in 
Council. 

(4) If in the case of any Local Government in India there are 
outstanding immediately before the commencement of Part III 
of this Act any loans or other financial obligations secured upon 
the revenues of the province, all li&bilities in respect of those 
loans and obligations shall, as from that date, be liabilities of the 
Government of, and shall be secured upon the revenues of, the 
corresponding Province under this Act. 

(5) Any liabilities in respect of any such loan, guarantee or 
financial obligation as is mentioned in this section may be enforced 
in accordance with the provisions of the next succeeding section. 

(C) The provisions of this section apply to the liabilities of the 
Secretary of State in Council in respect of the Hurma Railways three 
per cent. Debenture Stock, but, save as aforesaid, do not apply to 
any liability solely in connection with affairs of Burma or Aden." 

Section 1711 : “(1) Any proceedings which, if this Act had not 
been passed, might have been brought against the Secretary of State 
in Council may, in the case of any liability arising before the com- 
mencement of Part III of this Act or arising under any contract or 
statute made or passed before that date, be brought against the 
Federation or a Province, according to the subject-matter of the 
proceedings, or, at the option of the person by whom the proceed- 
ings are brought, against the Secretary of State, and any sum 
ordered to be paid by way of debt, damages or costs in any such 
proceedings, and any costs or expenses incurred in or in connection 
with the defence thereof, shall be paid out of the revenues of the 
Federation of the Province, as the case may be, or, if the proceed- 
ings are brought against the Secretary of State, out of such re- 
venues as the Secretary of State may direct. 

The provisions of this sub-section shall apply with respect to 
proceedings arising under any contract declared by the terms there- 
of to be supplemental to any such contract as is mentioned in those 
provisions as they apply in relation to the contracts so mentioned. 

(2) If at the commencement of Part III of this Act any legal 
proceedings are pending in the United Kingdom or in India to 
which the Secretary of State in Council is a party, the Secretary 
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of state shall be deemed to be sabstitated in those proceedings 
for the Secretary of State in Council, and the provisions of sub- 
section (1) of this section shall apply in relation to sums ordered 
to be paid, and costs or expenses incurred, by the Secretary of State 
or the Secretary of State in Council in or in connection with any such 
proceedings as they apply in relation to sums ordered to be paid in, 
and costs or expenses incurred in or in connection with the defence 
of, proceedings brought against the Secretary of State under the 
said sub-section ( 1). • 

(3) Any contract made in respect of the affairs of the Federa- 
tion or a Province by or on behalf of the Secretary of State after 
the coinniencemeut of Part III of the Act may provide that any 
proceedings under •that contract shall be brought in the United 
Kingdom by or against the Secretary of State and any such pro- 
ceedings may be brought accordingly, and any sum ordered to be 
paid ])y the Secretary of State by way of debt, damages or costs 
in any such proceedings, and any costs or expenses incurred by the 
Secretary of State in or in connection therewith, shall be paid out of 
the revenues of the Federation or the Province, as the case may be, 

(4) Nothing in this section shall be construed as imposing any 
liability upon the Exchequer of the United Kingdom in respect of 
any debt, damages, costs or expenses in or in connection with any 
proceedings brought or continued by or against the Secretary of 
State by virtue of this section, or as derogating from the provisions 
of sub'Soction (1) of the last preceding section. 

(5) This section does not apply in relation to contracts or lia- 
bilities solely in connection with the affairs of Burma or Aden, 
other than liabilities which are by this Act made liabilities of the 
Federation, or to contracts or liabilities for purposes which will, 
after the commencement of Part 111 of this Act, be purposes of His 
Majesty’s Representative for the exercise of the functions of the 
Crown in its relations with Indian States.” 

Section 180 : (1) Any contract made before the commencement 
of Part III of this Act by or on behalf of the Secretary of State 
in Council solely in connection with the exercise of the functions of 
the Crown in its relations with Indian States shall, as from the 
commencement of Part III of this Act, have effect as if it had 
been made on behalf of His Majesty and reference in any such 
contract to the Secretary of State in Council shall be construed 
accordingly. 
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(2) Any proceedings which if this Act had not been passed 

might have been brought by or against the Secretary of State in 
Coancil in respect of any such contract as aforesaid may be brought 
by or against the Secretary of State and if at the commencement 
of Part III of this Act any proceedings in respect of any such con- 
tract are pending in the United Kingdom or in India to which the 
Secretary of State in Council is a party, the Secretary of State 
shall be deemed to be substituted in those proceedings for the Secre- 
tary of State ill Council. * 

(3) Any contract made after the commencement of Part III of this 
Act on behalf of His Majesty solely in connection with the exercise of 
the said functions of the Crown shall, if it is such a contract as would 
have been legally enforceable by or against the Secretary of State in 
Council, be legally enforceable by or against the Secretary of State. 

(4) Any sums ordered to- be paid by the Secretary of State by 
way of debt, damages or costs, in any such proceedings as are men- 
tioned in this section and any costs or expenses incurred by him in 
or in connection with the prosecution or defence thereof shall be 
deemed to be sums required for the discharge of the functions of the 
Crown in its relations with Indian States, and any sum received 
shall be paid or credited to the Federation.'* 

Idol: The Civil Procedure Code, 1908, contains no rules for 
regulating the conduct of suits on behalf of a Hindu Idol. But the 
provisions of the Code are made applicable to the Idol subject to 
such special rules as have been evolved by the judges regarding its 
representation in suits and proceedings.* The question of parties to 
suits with reference to the worship and property of the Idol 
depends upon whether the Idol is a family Idol or an Idol of a public 
religious institution. 

1. Family Idol : 

A. Where the Idol has got no yrogertg \ If the Idol has no 
property dedicated to it, all suits must relate only to the worship of 
the Idol, and the worship being voluntarily conducted by the mem- 
bers of the family who are descendants of the founder, no member 
can be sued for refusing to contribute towards the expense of worship 
of the Idol.^ But where some members of the family wrongfully 
claim exclusive right of worship and possession of the Idol, the other 
members can bring suit for joint possession of the Idol. To such a 


1. Sham Lai v. Haro Sundaree, 5 Suth. W. R. 0. R. 29 ; followed in Bansilal 
v. Qovindlal, A, I. R. 1932 Bom. 439. 
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Bait (i.e., where the deity has no property which is likely to be 
affected by the adjustment of the rights of worship between the 
parties), the Idol and the female members of the family are not 
necessary parties ^ . 

B. Where the Idol has got property : • IdoPs property may take 
any of the following forms : — 

{%) Property absolutely dedicated to the Idol. 

(it) Property conveyed to trustees for the beneficial enjoyment 
of the Idol. • 

(m) Property conveyed to secular persons subject to a charge 
for maintenance of worship of the Idol. 

(iv) Property conveyed to Idol subject to a charge in favour of 
secular^persons. 

B. (i) When property is ahsoiulely dedicated to the Idol : 

(a) Whether suits should he in the name of the Idol or the shehait : 
In a number of cases, the Judicial Committee have 
recognised the right of the shebait, who is entrusted with 
the possession and management of the property, to bring 
whatever suits are necessary for the protection of the 
property of the Idol. Thus we find the right of the 
shebait ^to defend hostile litigious attacks’ included in 
the enumeration of his functions^. In a later case, the 
right of suit respecting the property of the Idol was 
declared to be Vested in the shebait and not in the 
Idol’^. This personal right of suit of the shebait was 
recognised by th^ Civil Procedure Code of IfiOS, not in 
any of its rules, but in its illustration of the cause-title 
of suits^. 

Although “the right of suit” is vested in the shebait 
‘there may be in the nature of things, difficulties in 
adjusting the legal status of the Idol to the circumstan- 
ces and requirements of its protection and location and 

1. Upendra v. Baikantha, (1928-29) 33 C. W. N. 96, 93, 99. 

2. Prosunno Kumari v. Oolab Ghand. (1874-5) L. R. 2 I. A. 145. 

3. Jagadindra v- Hemanta Kumari^ (1903-04) L. R. 31 I. A. 203. On the 

question that property belongs to the Idol who is a juristic entity but 
its possession and management in the nature of things is vested in 
shebait or manager, read, Vidya Varuthiv. Balusami Ayyar, (1920-21) 
L. R. 48 I. A. 302 ; Prosunno v. Oolab Chanda supra. 

4. See Title of suits* in App. A, Sch. L, C. P. Code, which reads * A. 15. (add 

description and residence) shebait of Thakur ” 
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there may also be a variety of other contacts of snch a 
persona with mundane ideas/ Thus, in a suit for the 
establishment of individual rights as between contest- 
ing shebaits regarding the location of the Idol, the 
Judicial Committee held that in such a case the juridical 
status of the Idol and its power of suing and being sued 
must be recognised and ‘*the will of the Idol itself^ 
expressed through its guardian, must be given effect 
to/'i 

The rule deducible from the decision of the Judicial 
Committee in Jagadindra*s case read with Pramatha’s 
case is that all suits respecting property dedicated to 
the Idol ought to be brought by or against the shebaits, 
and the Idol need not be joined in any such suit unless, 
if it is not so joined, ‘the r^ult might conceivably 
vitally affect its interests/ 

In India, the High Courts have variously interpre- 
ted the rule in Jagadindra's case, A Full Bench of the 
Allahabad High Court on the analogy of a suit by or 
against a minor held that “a suit respecting property 
in which the Idol is interested is properly brought or 
defended in the name of the Idol represented by the 
shebait^’^, and not in the name of the shebait as was 
held by a Division Bench of the same Court.® 
Jagadindra’s case does not appear to have been cited 
before their Lordships, nor does it appear that their 
Lordships' attention was drawn to the “Title of suits’' 
given in App. A, Sch, I., C. P. Code, 1908. 

In spite of the Full Bench case of the Allahabad 
High Court, a Division Bench of the same Court have 
recently held that the examplar in App. A, Sch. I of 
the C. P. Code relating to suit by shebaits shows that 
it is one of the ways in which a suit can be brought 
on behalf of the Idol*. 

In many reported cases it appears that objections 


1. Pramatka v. Pradyumna, (1924-25) L. R. 52 I. A. 245. 

2. Jodhi Pat y. Basdeo, (1911) I. L. R. 33 All. 735 F. B. 

3. Thakur Raghunathji v. Shah Lai, (1897) I. L. R. 19 All. 330. 

4. Per Sulaitncm, O. J. and Bennet J. in Gopal Dait v. Bahu Bam, A. I. R. 

1936 All. 653. 
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were taken to snits institated in the name of shebaits, 
but it was held that the suits were properly framed*. 

The Chief Court of Oudh, while recognising the 
shebait's right of suit in matters arising out of the pos- 
session and management of debutter property, has held 
that in as much as possession and management only are 
vested in the shebait, the shebait has no right of suit in 
which the crucial question is about the ownership of 
the property^. It 46 submitted that this limitation of the 
shebait’s right of suit is hardly warranted. Under the 
rule in Jagadindra’s case, the shebait is empowered to 
bring whatever suits are necessary for the protection of 
the property of the Idol, and in such suits questions of 
title to the property may as well be involved. 

For a lopg time the Calcutta High Court, following 
Jagadindra’s case, held that there can be no other re- 
presentation of the Idol than through its shebaits and 
that the shebait is empowered for the protection of the 
Idol’s estate to bring suits and to defend hostile litigious 
attacks^. But in a recent case, Mukherji and Ghose JJ. 
have purported to do away with" the technicalities of 
form and have held that it makes no difference whet- 
her the Idol sues as represented by the shebait or the 
shebait sues as shebait of the Idol, the substance of the 
claim is the thing to be regarded It is submitted 
that having regard to the state of pleadings in India 
where technicalities of form are seldom observed, this 
view of their Lordships is the more acceptable. 

(h) Heprefientation of Idol bp a minor shebait : A minor shebait 
can sue by his next friend and be sued by a guardian 
ad liiem^ , When he is suing by his next friend the 

1. Cf. Kunjabehari y, Mohit Singh, A. I. R. 1934 Pat. 531 ; Naurangi v. Ham- 

charan, (1930) I. L. R. 9 Pat. 885. (case of a mohunt). 

2. Per Srivasiava in Avadh v. Parmeshiir, A. I. R. 1930 Oudh 43. 

3. Pramoda v, Poorna Chandra, (1908) I, L. R 35 Cal. 691, 695, 698; Oora 

Ghand y, Malekan Lai, (1906-07) 11 C. W. N. 489, 492; Dinahandhu v. 

Ghami, 34 I. 0. 548 ; Joynath v. Hari Mohan, (1921) 59 I. C. 469, 471 

(the right of suit is a personal right of the shebait) ; Kalimata v. Nagen- 

dra, (1926) 44 C. L. J. 522. 

4. Oobinda Ramanuj Das v. Mohunt Ram Char an, (1935) 62 O. L. J. 153. 

5. Ram Chandra v. Ram Krishna, (1906) I. L. R. 33 Cal. 507. Cf. Shea 

Ramji y, Sri Ridhnath, (19^) I^ L. R. .45 All. 319. 

20 
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cause-title should run as follows; A. B. minor, (add 

description and residence) shebait of Idol by 

his next friend C. D. It should be noted that a guardian 
cannot be appointed under Sec. 7 of the Guardians and 
Wards Act, 1890, to manage the debutter property of an 
Idol on behalf of a minor shebait ^ 

(c) Eepresentation of Idol by a next friend or guardian : In 
the following classes of cases, it has been held that 
the Idol can and shodld appear by a next friend 
appointed by the Court : 

(1) Where the shebait definitely declines to institute 
A otiit for the protection of the property of the Idol*. 

(2) Where the interest of the shebait is adverse 
to that of the Idol®. 

The Idol should be added 'as a party represented by 
a disinterested guardian where there are special con- 
siderations for which the Idol should be so represented 
in the proceedings in the interests of all concerned.'* 

Ordinarily a person interested in the worship or 
in the subject matter of the suit and who has no interest 
adverse to that of the Idol should be appointed as a 
next friend of the Idol®, The same rule should be ap- 

1. Kilby V. MU Baft wria, (1922) LL.Il. 1 Pat. 432, following Oft/a KcwA:a- 

tachalapathi v. Thirugnana, (1917) 33 M. L. ,T. 297 ; Varadackariar v. 
Raja Ram Krishnambu, (1923) 44 M. L. J. 367 (case of a guardian 
appointed under Sec. 59, Madras Court of Wards Act, I of 1902). 

2. Kalimata v. Nagendra (1926) 44 C. L. J. 522 (where the next friend 

was a person interested in the worship of the Idol). 

3. Sharat Ghandra v. Divarkanath, (1931) I. L. R. 58 Cal. 619 (case where 

the allegations against the shebait were mismanagement of the de- 
butter estate, misappropriation of the income thereof etc) ; Maruti v. 
Mallapur Skri Qopal Krishna, (1932) 34 Bom. L. R. 415, 418 ; Kalimata 
V. Eagendra^ supra. 

4. Pramatka v Prodyumnaj (1925) L. R. 52 I. A. 245 (in which there was a 

contest between shebaits as to the location, i. e.» place of performance 
of worship, of the Idol. In the judgment their Lordships have used 
the words ^'guardian'’ and '‘next friend'’ in the same sense.) 

5. Kalimata v. Nagendra, supra ; Skeo Ramji v. Sri Eidhnath, (1928) 

1. L. R. 45 All. 319. The next friend of the Idol must make out that 
he has a right to act on behalf of the Idol. It is not a correct pro- 
position that any person claiming a benevolent interest in the fortunes 
of th^ Idol would be permitted to maintain a suit in the name and as 
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plied where the Idol is added as a defendant and is 
represented by a gnardian. 

(d) Representation of Idol by de facto sJiebait : We have 
so far dealt with the right of a de hire shebait to re- 
present the Idol in suits. It may so happen that a 
de jure shebait may place a third person in possession 
of the debntter estate and authorise him to deal with 
the property for the benefit of the endowment*, or 
it may so happen that a third person is in peaceful 
possession of the properties of the Idol and manages 
them and is treated as manager by all persons inter- 
ested^. In such a case, the third person is the de Jacto 
shebait *and he is competent to sue and be sued res- 
pecting the property of the Idol. The mere fact that 
a person has-been able to acquire the custody of the Idol 
is not enough to make him a de facto shebait entit- 
ling him to bring a suit for the recovery of any pro- 
perty alleged to belong to the debutter oatate unless 
the founder has expressly given him such power®. 

{e) Representation of Idol by future shebait : A person who 
stands next after the shebait among persons entitled to 
succeed to the office, is entitled to maintain suits for the 
protection of the debutter estate. Thus he can main- 
tain a suit for a declaration that the alienations of pro- 
perties made by the shebait for the time being are 
unauthorised and ’hre not binding on the debutter estate,^ 

next friend of the Idol : Darshan Lai v. Shihji Maharaja (1922) 20 
A, Lr. J. 977, 979. 

1. Venkayya v. Suramma^ (1839) I. L. E. 12 Mad. 235, followed in Baja Ban- 

jit Binhay v. Basanta Kumar, (1909) 9 C. L. J. 597, 602. 

2. Sri Badha Krishanji v. Bameshwar, A. I. E. 1934 Fat. 584 (suit by de facto 

manager for recovery of some of the properties dedicated to the Idols 
and afterwards alienated by their Pujari without necessity) ; Bam 
Charan v. Naurangiy (1932-33) L E. 60 I. A. 124, followed in Mahadeo 
Prasad v. Karia Bkarathi, (1934-35) L. E. 62 I. A. 47 ; Oiris v. Upendra 
(1930-31) 35 C. W. N. 768, 772 ; Panchkari v. Amode JmI (1936-37) 41 
G. W. N. 1319 ; Qopal Datt v. Babu Bamy A. I. E. 1936 AIL 653 ; Of. 
Prasanna Deb v. Bengal Duars Bank Ltd^ (1936) 63 G.L.J. 52 (transferee 
of shebaitship as such is not a de facto shebait). 

3. Panchkari v. Amode Lai, supra ; Oopalji Maharaj v. Krishna, A. I. E. 

1929 All. 887. 

4. Qiris Chandra v. Upendra, (1930-31) 35 C.W.N. 768. 
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or a suit for enforcement of the trust, for removal of 
the shebait, for administration of the debuttar estate and 
for appointment of a receiver.' 

(/) Representation of Idol by members of the founders family : 
A person interested in a private trust as a member of 
the family for whose spiritual benefit the worship of 
the Idol was established is entitled to maintain a suit 
for a declaration that alienations made by the trustee 
are not binding on trust.*^ And no one who is not a 
member of the family, is entitled to bring such a suit 
unless the founder has expressly given him such power.® 

(^) Bescriptimi of representative capacity of shebait : The re- 
presentative capacity of the shebait should be stated in 
the cause-title, but if this is not done, it will be suffi- 
cient if the plaint shows that tliQ, plaintiff or the defen- 
dant sues or is sued as the shebait of the Idol.^ 

If in a suit for enforcement of a claim against the 
debutter estate where all the living descendants of the 
original testator and all possible claimants to the office of 
shebait are parties, a subsequent amendment of the plaint 
by describing one of the defendants as the shebait does 
not amount to the addition of a new party within the 
meaning of Sec. 22 of the Limitation Act.® 

(Ji) Joinder of all shehaits, if necessary : In suits by or against 
shebaits, all shebaits are necessary parties. In suits by 
shebaits, those who refuse* to join as plaintiffs or who 
by their conduct have precluded them from being added 
as co-plaintiffs ought to be made defendants®. This 


1. Monohur v. Raja Peary Mohofit (1919) 30 C. L. J, 177 ; Rabindra v. Chandi 

Gbaran, (1931) 53 C.L J. 621. 

2. Sri Radha Krishnaji v. Rameshwar, A. I. R, 1934 Pat. 584, following Oiris 

V. Upendra, (1930-31) 35 0. W. N. 768. 

3. Panchkari v. Amode Lai, (1936-37) 41 C.W.N. 1349. 

4. Bidlm Sekhar v. Kuladaprasad, (1919) I.L.R. 46 Cal. 877. 

5. Peary Mohan Mukerji v. Rarendra, (1909-10) L.R. 37 I.A. 27, 37, 38. 

6. Kokileswar v: Moknnt Riidranand, (1907) 5 C.L 527, followed in Md, Sole- 

man v. Tasadduq Ilossain, A.I.R. 1935 Cal 623 (case of a matwalli), and 
Narendra V. Aiul Chandra, (1918) 27 O. L. J. 6C5 *, Thina Shanmuga v. 
Mona Ckuna, (1922) 42 M.L.J. 133 ; Rabindra v. Chandicharan, (1931) 53 
C. L. J. 621. Cf. Rajendra . v. Mohomed Lai, (1880-81) L. R. 8 I. A. 135 ; 
Baraboni Coal Concern Lid. v. Ookulananda, (1933-34) L. R. 61 1. A. 
35 ; Thaitan v. Mangalatk, (1911) I.L.R. 34 Mad. 406. 
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rule will also apply where the suit is brought in the 
name of the Idol represented by the shebaits. A shebait 
who has not accepted office 'may be treated as an out- 
sider and for all purposes, a stranger\^ and it follows 
that such a shebait is not a necessary party or a neces- 
sary representative of the Idol. A renouncing shebait 
is not a necessary party nor a shebait whose right to 
hold the office is extinguished by reason of the co- 
shebaits remaining in exclusive possession of the 
debutter properties and holding the office adversely to 
him.® Since the joinder of shebaits follows the prin- 
ciple of joinder of trustees,^ quaere^ whether a shebait 
who after accepting office resides outside British India 
is a necessary party to a suit concerning the debutter 
estate.® • 

(i) Suits in forma pauperis on behalf of Idol : Whore a 
shebait institutes a suit and applies for permission to 
bring the suit as a pauper, the question that requires 
consideration is, whether or not the trust property which 
vested in the Idol was or was not sufficient to pay the 
Court fee. The shebait is not liable to pay Court fee 
out of funds which do not belong to the trust property.® 
In such a case it is the pauperism of the idol and not 
that of the shebait personally that has got to be consi- 
dered. 

(/) Suits relating to exercise of right of management : With 
regard to endowments for the support of a family idol, 
in the absence of any contrary provisions in the original 

1. Ter Eankin C. J., and Costello J., in Surendrakrishna v. Bhuhaneshwari 

(193;1) I. L. R. 60 Cal. 54 ; Sreepati v. Krishna, (1925) 41 C.L.J. 22, 28 
(shebaits are not bound to accept the office). 

2. Where the office of manager or trustee is hereditary in a family, any mem- 

ber of the family by a family arrangement or with the knowledge and 
consent of the others may renounce or relinquish his claim to the office 
in favour of another member : Ramanatham v. Mtiruguppa, (1904) I.L.E. 
27 Mad. 192. 199, on appeal, (1905-06) L. B. 33 I. A. 139, 142 ; Oiris v. 
Upendra. (1930-31) 35 C.W.N. 768, 772. 

3. Ramanatham v. Muruguppa, supra. 

4. Kokileswar v. Mohunt Rudranand, (1907) 5 C.L.J. 527. 

*5. Cf. O. XXXI, r. 2 (proviso) C. P. Code.— case of an executor, administrator 
or trustee. 

0. Kunja Bvhari v. Mohii Singh, A.I.R. 1934 Pat. 531. 
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grant, the right of management passes to the natural 
heirs of the original grantor, and if there be no other 
arrangement or usage and no scheme settled bj the 
Court, will be exercised by the managing member of the 
family before partition or in turn by the several heirs 
after partition.^ Thus so long as the members of the 
family remain undivided and the senior member of the 
family is entitled to exercise the right of mansigement 
vested in the family on bdhalf of the trust, no junior 
member is entitled to maintain a suit for management 
of the trust in rotation.^ His only remedy is to bring a 
suit for settlement of a scheme of management, or for 
partition, or for administration.^ c 

(/c) Suits relating to breaches of trust : If the shebait is guilty 
of any broach of trust, the Idol' represented by a next 
friend^ may sue the shebait for enforcement of the trust.® 
In case of any unauthorised alienation, such suit ought 
to be brought by the Idol against the shebait and the 
alienee,® It has been held that the shebait who made 
an unauthorised alienation may himself sue the alienee 
for a declaration that the alienation is void.^ In such 
a suit the shebait will sufficiently represent the Idol and 

1. Hamanatham ChcHy v. Muruguppa Ghctty, (1905-0t?) L. R. 33 I. A. 139, 

referred to in Sethuramaswamiar v. Mcriiswamiar, (1917-18) L, R. 
45 I. A. 1 ; Thandavaroya v. Shunmuganit (1909) I. L. R. 32 Mad. 167. 

2. Thandavaroya v. Shunmugam, supra, refbrred to in Tiruvengalaratnam v. 

Butehayyaj (1929) I.L.R. 52 Mad. 373. 

3. For joinder of parties, see under heads '^Suits relating to settlement of 

schemes', Suits relating to partition of the office', 'Suits relating to 
administration', infra. 

4. A next friend should ordinarily be a person interested in the worship or 

in the subject matter of the suit, with no interest adverse to that of the 
Idol : KaUmaia v. Nagendra, (1926) 44 O. L. J. 522. In special 
cases an outsider may be appointed as next friend : Rabindra v. Chandi 
Charan, (1931) 53 O. L. .T. 621, followed in Bimal Krishna v. Qunendra 
Krishna (1936 37) 41 C.W.N. 728, 731. 

5. Sarat Chandra v. Dwarka NatK (1931) I. L. R. 58 Cal. 619 (where the she- 

bait was guilty of mismanagement and misappropriation). 

6. Qiris v. Upendra, (1930-31) 35 O. W. N. 768 ; Sri Radha Krishnaji v. 

Rameshwar, A. I. R. 1934 Pat. 584. 

7. Nagendra v. Rabindra^ (1926) I. L. R. 56 Cal. 132, 148 ; Bhagwat Prasad 

V. Bindeshwari, (1930) A. L. J. 964 ; Mahamaya v. Haridas, (1915) I. L. 
R. 42 Cal. 455, 470 ; cf. Sidhu v. Qopi, (1913) 17 C. L. J. 233, 237. 
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it may not be necessary to add the Idol represented by 
a disinterested next friend or gaardiau either as a co- 
plaintiff or a co-defendant. Suits for enforcement of 
the trnst can also be brought by the future shebait or by 
the founder or any member of the family for whose 
spiritual benefit the Idol was established.^ 

{1) Suits for administration of the property of the Idol : In the 
case of a private debutter, ‘the founder or his heirs may 
invoke the assistance of a judicial tribunal for the pro- 
per administration thereof on the allegation that the 
trusts are not properly performed.* To such a suit, all 
members of the family interested in the administration 
of the debutter property (including female members 
where their rights are likely to be affected) are necessary 
parties, '{'hose who refuse to join as plaintiffs ought 
to be added as defendants.* The Idol should be repre- 
sented by a disinterested next friend if its interests are 
likely to be affected, especially if the shebaits have got 
any interest adverse to that of the deity. Necessity to 
join the Idol as a party has got to be judged on the facts 
of each particular case and the controversies to which 
it gives rise. If the deity is not joined as a party, the 
trial court may direct that the deity should appear by a 
disinterested next friend at a later stage of the proceed- 
ings when the scheme would have to bo finally appro- 
ved by the Court.* 

Succeeding shebaits in fact form a continuing re- 
presentation of the Idol’s property. There is, therefore, 
no proper scope for the theory that, where a shebait 
dies, a creditor who claims to be paid out of the Idol’s 
property in respect of a debt incurred by such shebait 

1. Sri Radha Krishnaji v. Bameshwar, A. I. R. 1934 Pat. 584 ; Oiris v. 

Upendra, (1930-31) 35 C. W. N. 768. Fulmani v. Priya Nath^ A. I. R. 

1930 Cal. 583 (case of a member of a family); Monohur v. Raja Peary 

Mohon, (1919) 30 G. L. J. 177 ; Rabindra v. Ckandi Gharan', (1931) 

5:1 C. L. J. 621. 

2. Monohur v. Raja Peary Mohon, (1919) 30 G. L. J. 177, followed in Rabin^ 

dra V. Chandi Gharan, supra ; Pramatha v. Prodyumna, (1924-25) li. R. 

52 I. A. 245 ; Prasad Das v. Jayannath, (1932-33) 37 C. W. N. 181. 

3. Rabindra v. Ghandi Gharan, supra; cf. Upendra v. Baikuntha, (1928-29) 

33 a W.N. 96,98, 09. 

4. Bimal Krishna v. Quncndrat (1936-37) 41 C. W. N, 728. 
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can bring an administration suit on be half of himself 
and all other creditors of the deceased shebait.' 

(m) Suits relating to partition of the office of shehait : In Pra- 

matha v. Prodyumna^^ a question was raised whether the 
right of worship of the Idol could be made the subject of 
partition and their Lordships of the Judicial Committee 
have held, approving a Calcutta case,® that such a right 
exists. A suit for partition of such a right is to be regard- 
ed as a suit for partition of property.^ But such suits are 
confined to cases where there are emoluments attached 
to the office. When the trustees have no right of pro- 
perty or any personal pecuniary interest in the subject 
matter of the trust, no trustee is entitled to ask the Court 
to partition the duties of the trust between himself and 
his co-trustees.® , . 

The plaintiff in a suit for partition of the duties of 
the office should implead as defendants, on the prin- 
ciples of partition of joint family property as far as 
they are applicable, all the other shebaits for the 
time being including transferees or donees of the sheb- 
aits’ right where such transfer or gift is sanctioned by a 
valid custom® or by the terms of the endowment. 

(n) Suits relating to framing oj a scheme : A scheme providing 

for the exercise of right of management by rotation may 
be framed under a family arrangement^ or a suit may 

1. Gulahhhai v. Sokangdasji, (1938) I. L. R. 52 Bom. 431 ; Sharat Chandra v. 

Dwarkanath, (1931) I. L. R. 58. Cal. 619. 

2. (1924-25) L. R. 52 I. A. 245, followed in Kai Sunday i v. Benodc Behary, 

(1934-35) 39 C. W. N. 1264, 1269. 

3. Mitta Kuntha v. Neerunjun, (1824) 14 B. L. R. 166. 

4. Monohar v. Bhupendra, (1933) I. L. R. 60 Cal. 452 F. B. ; Mahamaya v. 

Haridas^ (1915) I. L. R. 42 Cal. 455, 475, 476 (although probably reli- 
gious offices were originally indivisible they arc now deemed partible), 

followed in Jagdeo Singh v. Ram Saran, (1927) I. L. R. 6 Pat. 245 ; 

Rajeshwar v. Goppeahwar, (1907) I. L. R. 34 Cal. 828, 833. 

5. Sri Raman Lalji v. Sri Qopal Lalji, (1897) I. L. R. 19 All. 428. See Mulla's 

Hindu Law, 9th Edn., p. 488. 

6. For validity of transfer or gift by custom, see Rajah Vurmah v. Ravi 

Vurmah, (1876-77) L. R. 4 I. A. 76, 84, 85 (case of sale) ; Rajaram v. 

Ganeah, (1899) I. L. R. 23 Bom. 131 (case of gift). 

7. Ramanatham v. Muruguppa, (1904) I. L. R. 27 Mad. 192, 199, followed in 

Sethuramaawamiar v. Meruswetmiar {1911} I.L.R. 34 Mad. 470, 478, 
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be filed for the framing of a scheme \ or for declaration 
of the plaintiff’s right to his term of office under the 
family arrangement^. Where the only issue in the suit 
is the adjustment of the rights of management among 
the shebaits inter se^ the Idol need not be joined as a 
party, but the Court may order the Idol to be added as 
a party, if it thinks necessary, at a subsequent stage of 
the proceedings before the scheme is finally approved*, 
(o) Suits hetiveen co-shehctits : joinder of Idol if and when neces- 
sary : In the following classes of cases between co- 
shebaits it has been held that the Idol is not a necessary 
party : 

(i) Where the Idol has got no property which is likely to be 
affected by the adjustment of the rights of the parties 
interested in the worship ^ 

(u) Where the Idol has got property and the suit is for the 
framing of a scheme in which the only issue is the 
adjustment of the rights of management among the 
shebaits inter se which is not likely to affect the 
interests of the Idol*. 

(/?/) Where the suit is for declaration of the plaintiff's right 
to his term of olTico under a family arrangement,® or 
where the suit is for partition of the joint right of 
worship, of an Idol.^ 

An Idol is a necessary part}’ when its interests will be 
vitally affected by the* result of the suit. Thus in a case 
where a testator by his will directed that on the failure of 
his widow to adopt a sou, his properties will be the properties 
of a deity already existing, and some of the shebaits instituted 
a suit against the widow and other shebaits for a declaration 

1. Monohar Itaja Peary Mohon, (1919) 110 C. L. J. 177*, Prasad Das 

V. Jayannathf (1932-33) 37 C. W. N. 181, 184 ; Jtabindra v. Ckandi 

Ghdran, (1931) 53 C. L. J. 621. 

2. Hamanatham v. Muruguppa, (1905) L. R. 33 I, A. 139. 

3. Bimal Krishna v. Gunendra^ (1937-38) 41 C. W. N, 723. 

4. Upendra v. Baikuntha, (1928-29) 33 0. W. N. 96. 

5. Bimal Krishna v. Ounendra, (1937-38) 41 C. W. N. 728. 

6. Hamanatham v. Murtiguppa, (190.3) b. R. 33 I. A. 139. 

7. Mitta Kuntha v. Neerunjun^ 14 B. h. R. lOG, followed in Pramatha v. 

Prodyumnat (1924-25) L. R. 52 I. A. 245 ; cf. Uai Sumtari v. Benode 

Behary, (1934-35) 39 C. W.N. 1264. 

21 
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that the alleged adoption by the v^idow was invalid, it was 

held that to such a sait the deity was a necessary or at least a 

proper party. * 

{p) Who are the shebaits of the Idol : Since the shebaits, ex- 
cept where they refuse to bring a suit, or where their 
interests are adverse to those of the Idol, or where there 
are special circumstances necessitating the representa- 
tion of an Idol by a next friend or guardian appointed 
by the Court, are the only "persons entitled to represent 
the Idol in 8uits> it is necessary to determine who the 
shebaits of an Idol for the time being are in order to 
add them as parties. The rules which are applicable 
to the determination of the question a'be as follows : 

(1) The founder may expressly constitute himself the first 

shebait and nominate his successor, or without making 
himself the shebait, confer the office of shebait on 
another. 

(2) It is not necessary that there should be a deed of 

endowment, but when there is one and there is 
no provision relating to shebaitship in it, the founder 
is the de facto shebait, and he at any time before his 
death, may confer the office of shebait on another/^ 

(3) In case (2) if the founder dies without providing for 

succession to shebaitship, the shebaitship becomes vested 
in the heirs of the founder in default of evidence 
that there has been some usage, course of dealing or 
circumstances to show a different mode of devolution®. 
This rule is subject to the condition that the devolu- 
tion in the ordinary line of descent is not inconsis- 
tent with or opposed to the purpose the founder had 
in view in establishing the worship. Thus shebaitship 
cannot be vested in persons who, according to the 

1. Itai Suftdari v. Benode Behary, (1934-35) 39 C. W. N. 1264. 

2. Framatka v. Prodyumna, (1921-25) L. K. 52 I. A. 345, followed in Narayan 

V. Bhuhan Mohini, (1933-34) 38 C. W, N. 15, 19. 

3. Gosuemee Sree Qreeddkareejee v. Rumanlolljee, (1888-89) L. R. 16 1. A. 

137| 144, followed in Jagadindra v. Hemanta Kumari^ (1903-4) L. K. 31 

I. A. 203, 208 and Mohan Lalji v. Qordhan Laljh (1912-13) L. K. 40 I. A. 

97, 103. 
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nsages of worship, cannot perform the rites of the 
office^. 

(4) Although the founder is entitled to nominate his suc- 

cessors, he cannot provide for a mode of devolution 
which is not in accordance with the ordinary Hindu 
Law of succession as to secular properties^, nor a 
founder, after he has divested himself of the properties, 
alter the order of succession (t) if there is no express 
reservation in the deed of ondownmeut, (u) if the 
alteration will affect some right of property of the 
shebaits appointed, (m) if it affects the right of a third 
party which has already been created, (fi;) or if such 
alteration will affect any of the fundamental gifts^. 
This rule is subject to the condition that on no 
account can^ a special line of succession unknown to 
Hindu Law be created. The dictum of Chakravarti 
J. to the contrary in Sripati’s case last cited has been 
overruled by a Full Bench of the Calcutta High Court*. 

In the absence of an express reservation in the 
deed of endowment and subject to the condition aforesaid 
the founder cannot alter tho order of succession to 
shebaitship, except through intervention of the Court 
and for good cause shown,® 

(5) Where a person is appointed shebait with a power of 

appointing his successor, he may nominate his successor 
by an act inter* vivos or by will. If he dies without 
exercising his power, the office reverts to the founder 
or his heirs,® 

(6) Where there is an accretion to debutter properties by a 

fresh dedication made by some members of the family 

1. Mohon Lalji v. Oordhan Lalji, (1912-13) L. R. 40 I. A. 97. 

2. Onansambanda v. Velu, (1899-1900) L. R. 27 I. A. 69, 70 (where the founder 

created successive life estates) ; Monoharv, R/mpeadra, (1933) I. L. R. 
GO Cal. 452 F. B. ; Narayan y. Bhi4ban Mohini, (1933-34) 38 C. W. N. 13, 
19 ; Oanes Chander v, Lai Behary, (1936-37) 41 0. W. N. 1 (P. C). 

3; Sripati v. Khudiram, (1924) 4L 0. L. J. 22. 

4. Monohar v. Bhupendra, supra» followed in Narayan v. Bhuhan Mohini, supra. 

5. Per Mukerji J. in Narayan v. Bhuban Mohini, supra. 

6. Annasami v. Ram Krishna^ (1901) I. L. R. 24 Mad. 219. 8ee Mulla’s 

Hindu Law, 9th Kdii., p. 489. Cf. Nirmal v. Jyoii Prosad, (1937-38) 42 
O, W. N. 1138, 
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(or by a stranger), it is not nncommon for the donor 
(maker of the fresh dedication) to appoint new shebaits 
to manage the properties and place the income in the 
hands of the shebaits appointed by the original 
founder.^ The donor also may give directions pur- 
porting to alter the devolution of the office making the 
course of succession to depart either from the course 
laid down by the terms of the original dedication or 
the course in which the^ Hindu Law would recognise 
it to go. Any alteration in the mode of devolution 
which is repugnant to Hindu Law would be void.^ 
But if there is a condition in the deed that the managers 
of the newly dedicated properties* would act as the 
shebaits of the original endowment then “the Idol or 
those who speak for him on earih need not take advant- 
age of the gift, but if the gift is taken and the condition 
insisted on it must be observed/’^ 

(7) While it is open to persons interested in the mainten- 
ance and worship of family Idols to create additional 
endowments and to nominate the persons who should be 
managers thereof, such managers, although they may 
be described by the donors as shebaits, do not become 
shebaits of the family Idols in the sense in which the 
shebaits nominated by the original founder iire.^ 
Where there is an accretion to debuttar properties by 
a subsequent dedication and there is no provision in 
the document creating the endowment as to the succes- 
sion of the shebaitship, the application of the rule that 
the shebaitship follows the line of the heirs of the foun- 
der will depend upon the facts of each case. In a case 
where there had been a division of the turn of worship 
and a jialcidar made a subsequent dedication, it was held 
that the shebaitship should follow the line of the heirs 
of the person who made the subsequent dedication.® 

1. Sripati v. Kkudiram, (1925) 41 C. L. J. 22, 30. 

2. Brojendra v. Lalit Mohan, (1924) 45 C. L. J. 41, following Qossamec Sree 

Orcedharreejee v. Rumanlolljee, (1888-89) L. R. 16 I. A. 137. 

3. Aakutosh Benode Befiary, (1929-30) 34 C. W. N. 177, 186. Cf. Nirmal v. 

Jyoti Prosad, (1937-38) 42 G. W. N. 1138. 

4. Brojetidra v. Lalit Mohon, (1924) 45 C. L. J. 41. 

5. Bai Sundarl v. Benode BeJidry, (19.34-35) 39 C. W. N. 1264, 1269, 
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(8) Where the office ia hereditary, a shebait is entitled to 

resign or relinquish his office in favour of a co'shebait 
or a person who would succeed after his death.' 

(9) If A and B, members of a family, discontinue posses- 

sion of the debutter properties as also performance of 
the duties of the office of shebait and the other members 
remain in possession of the properties and perform the 
duties to the exclusion of and adversely to A and B, the 
rights of A and B to act as co-shebaits are extinguished.^ 

(10) In the absence of any custom or usage to the contrary, 
or any term to that effect in the deed of endowment, 
the office of a shebait cannot be alienated by the holder.^ 
The custom to be proved must be one which regulates 
a particular institution^ and must be reasonable. Thus 
a custom or well-established usage of a particular insti- 
tution permitting alienation of religious office in favour 
of a person standing in the line of succession has been 
recognised as valid.® But in any case if the custom set 
up is one to sanction not merely a transfer of trustee- 
ship but the sale of trusteeship for the pecuniary advan- 
tage of the trustee, that circumstance alone would 
justify a decision that the custom is bad in law.® The 
transferee in such a case is not entitled to exercise the 
right of shebait. 

(11) In a family governed by the Mitakshara Law a person 

on his birth becomes entitled jointly as shebait of 
debutter property held by the family,^ but the senior 
male member is entitled to manage the property, and 
the other members are not entitled to exercise the 
right by rotation.® 

1. Ramanatham v. Muruguppa, (1904) I, L. U. 27 Mad. 192, 199 ; Giris v. 

Upendra, (1930-31) 35 0. W. N. 768, 772. 

2. Ramanatham v. Muruguppa, supra. 

3. Mahamaya v. TJaridas, (1915) I. L. U. 42 Cal. 455, 470, 471 referred tp in 

Nagendra v. Rabindraf (1930-31) 30 O. W. N. 389, 400, 405 ; Nitya Oopal 
V. Nanij (1920) I. L. R. 47 Cal. 990 (case of a transfer of a pala or turn- 
of worship). 

4. Raja Vurmah v. Ravi Vurmah, (1876-77) L. U. 4 I. A. 76, 83, 84. 

5. Mahamaya v. Haridas, supra. 

G. Raja Vurmah y. Ravi Vurmah, supra. 

7. Ramchandra v. Ramkriahna, (1906) I. L. R. 33 Cal. 507. 

8, Thandavaroya v. Shunmugam, (1909) I. L. R. 33 Mad. 167, 



t66 


Parties 


[Pt.It 


(12) When the family of the shebait appointed by the foun- 
der dies, the shebaitship reverts to a member of the 
family of the original grantor.^ 

(13) For the proper administration of the trust, the Court 

may remove a shebait and vest the property in some- 
body else.® 

(14) A person cannot be compelled to accept the office of she^ 
baltship and when he refuses to accept the office of she- 
bait, it may well be that in*such a case, the office goes to 
the person next in succession.^ 

(15) A private religious endowment can be converted into 
secular property with the consent of all the male and 
and female relations of the founded interested in the 
charity.* 

Numerous suits relating to construction of wills and deeds of gift 
and declaration of rights of parties thereunder, declaration that 
plaintiffs are the only shebaits or joint shebaits with the defendants^, 
declaration that the mode of devolution of the office of shebait as 
laid down by the settlor is invalid and so on are instituted every 
day and the parties entitled to maintain and defend such suits will 
depend upon the rules set forth above and mistakes in the joinder of 
parties will be avoided or greatly minimised if the above rules are 
strictly kept in view. 

B. (ii). Property conveyed to tmuteeH for the benejicial enjoyment 
of the Idol : We have seen that an absolute dedication of property 
to an Idol can be made without the creation of trust or the 
intervention of trustees. In the case of such a dedication, the 
property dedicated belongs to the Idol and the possession and man- 
agement thereof are vested in the shebait. But it may well be that 
a person may convey properties to trustees who are to make over 
the properties to the shebaits for the time being for the carrying on 
of the worship of the Idol. 

1. Afadhub v. Rani Sarat Kumari^ (1910-11) 15 G. W. N. 126 ; Ourttpada v. 

Manmohan^ (1923) I. L. R. 50 Cal. 292. 

2. Monokor v. Raja Peary Mohon, (1910) 30 O.L.J. 177 (where the shebait was 

removed and the* estate was vested in the Receiver) 

3. Panchanon v. Surendra, (1929) 50 0. L. J. 382 ; Surendra v. Bhubaneswari, 

(1933) I.L.R. 60 Cal. 54. 

4. Manickammal v. Muruguppa, A.I.R. 1935 Mad. 483. 

5. Tiruvengalaratnam v. Butchayya, (1929) I.L.R. 52 Mad. 373 ; cf. Panehanan 

v. Surendrat supra. 
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In such a case neither the ownership of the property is vested in 
.the Idol, nor the possession and management thereof is vested in the 
shebait. Both ownership and possession are vested in the trastees 
and the Idol is the cesttii que trust. In suits by or against the 
trastees the provisions of Order XXXI, C. P. Code, shall apply. ^ 

B. (iii) Property conveyed to secular persons subject to a charge in 
Javour of Idol : When property is so conveyed the dedi- 
cation is said to be a partial one. The ownership of the property is 
vested in secular persons, who* are usually the shebaits also, subject 
to the charge and the property descends beneficially to the heirs 
subject to the charge.^ Suits for recovery of rent and other profits 
of the property can be iustituted in the name of the secular persons. 
If the said persons* are in separate enjoyment of their respective 
interests in severalty, a suit by one for his share of rent is main- 
tainable.* Not unless ZAiy dealings with the property affect the 
charge or the worship of the Idol, need such secular persons be des- 
cribed as shebaits of the deity. If the secular persons purport to 
alienate the property free of charge, the Idol by a next friend may 
sue the alienee and the secular persons in their individual capa- 
city and as shebaits for a declaration of charge in its favour. 

B. (iv). Property conveyed to Idol subject to a charge in favour 
of secular persons : In such cases the Idol is the owner of 
property subject to the charge and all suits respecting the dedicated 
property may be brought or defended just as in the case of an abso- 
lute dedication in favour of the Idol. If the shebaits purport to 
deal with property as the absolute debutter property of the deity, 
the secular persons may sue the shebaits or the Idol represented 
by the shebaits for a declaration of charge in their favour. 

II. Idol of a public religious institution : An Idol may he 
installed in a temple, shrine or math and its worship may be thrown 
open to the public. The endowment in favour of such an Idol is 
known as a Hindu public religious endowment.^ The parties to 

1. Ram Qhulam v. Shyam Sarup, (1933) I.L.R. 55 All. 687. 

2. Sonatan v. Sreemuity Juygtdsoondrce, (1859) 8 M. I. A. 66, 87, 88 ; Barhoni 

Coal Concern Ltd. v. Paricharak, A.I.R. 1930 CaL 526. 

3. Barhoni Goal Concern Ltd. v. Paricharak, supra. Note : In the case 

of an absolute dedication no shebait can sue personally for bis 
share of rent payable to the Idol : Narendra v. Atul. (1918) 27 
C. L. J. 605. 

4. A public religious endowment distributes its benefits to all men of all 

classes professing a particular religion at all times and in all seasons : 
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Baits relating to a public religious endowment will be substantially 
the same as in the case of a private dedutter save in so far as the 
right to sue and the liability to be sued are affected by statutory, pro- 
visions applicable to public religious endowments. Thus in the 
absence of any statutory provisions to the contrary the principles 
applicable to a private religious endowment as to the vesting or devo- 
lution of shebaitship or trusteeship according to the terms of the 
grant^ or according to the usage of a particular institution,^ the 
reversion of the office of shebaitship to the founder and his repre- 
sentative in cases where a shebait appointed by the founder fails to 
nominate his successor in accordance with the conditions or usage of 
the endowment^ and so on, shall be applicable as well to public 
religious endowment. It is only necessary therefore to examine the 
following statutory enactments in so far as they affect the question 
of the right of suit and the liability to be sued. 

1. The Religious Endowments Act, XX of 1863 — which is in 
force in all Presidencies except (a) the Presidency 
towns, ^ (b) the mofussil parts of the Madras Presidency, 
whore the Act has been repealed by the Madras Act II 
of 1927,. (c) Bombay, where the Act is made applicable 
to North Kanara only by the Religious Endowments 
(Extension to Kanara) Act VII of 1865, and (d) Orissa 

Delrm Banoo Bcgurn v. Kaxcc Abdoor Rahman^ (1875) 23 Suth W.R. 453, 
454. All endowment will be none the less a publie religious endowment 
even if it distributes its benefits not to the public at large but to members 
of a particular sect or community only : Monmolho v, Uarish., (1906) 
I.Jj.R* 33 Cal. 905, 909 ; Jwjalkishore v. Lakshmandas, (1899) I. L. R. 23 
Bom. C59, 661. A i)ublic religious endowment may be created by an 
individual or by the public by raising of subscriptions : T/iakersey v. 
Uurbhum, (1881) I. L. It. 8 Boin. 432. For the creation of a public reli- 
gious endowment it is usual though not necessary to vest the lands in 
the trustees, shebaits or managers. The endowments may be made 
verbally, ahd if it is created by a deed; it need not be registered : 
Narasimhaswami v. Madini Vmkatalingani, (1921) I. L. R. 50 Mad. 687, 
689. (F.B.). 

1. Ananda v. Braja Lalf (1923) I.L.R. 50 Cal. 292, 303. 

2. Mohan Lalji v. Madhusuian, (1910) l.L.R. 32 All. 461, 465 ; Ananda v. 

Braja Jjal, supra. 

3. Skeoratan v. Rampargash, (1896) I. L. R. 18 All. 227, 232 ; Chandra- 

nath V. Jadabendra, (1906) I. L. R. 28 All. 689 ; Ananda v. Braja Lai, 
supra. 

4. Paneftoowrie v. Chumroolall, (1878) l.L.R. 3 Cal. 563 *, Annasarni Rama- 

kriahna, (1901) I. L. R. 24 Mad. 219. 
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where the Act has been repealed by the Orissa Religions 
Endowment Act, 1938. 

2, Section 92 of the Civil Procedure Code. 

3. The Charitable and Religious Trusts Act, XIV of 1920. 

1. Suits tinder the Religious Endowments Act {XX of 18GS^) i 
Such suits may be considered under two heads : 

(a) Suits respecting the property of the endowment. 

(b) Suits under Sec. 14 of the Act. 

(a) Suits respecting the' property of the endowment : Parties 
to — At the time of the passing of the Religious Endowments Act, 
(XX of 1863), there were two distinct classes of religious establish- 
ments to which the provisions of the Bengal Regulation, XIX of 
1810, or the Madras Endowments and Escheats Regulation, VII of 
1817, were applicable : 

(i) Where the norAination of the trustee, manager or superin- 

tendent was vested in or might be exercised by the 
Government or other public ofliccr or was subject to 
the confirmation of the Government or of any public 
officer. 

(ii) Where the nomination was not vested in, nor was ex- 

ercised nor was subject to the confirmation of the 
Government or any public officer®. 

In case (i) where the nomination of the trustee etc., rested with 
the Government, the Local Government was required to appoint 
Committees to exercise the powers granted to the Board of Revenue 
and Local agents by the Regulations®. On the appointment of the 
Commltee, the property of the endowment was to be transferred 

1. The Religious Endowments Act, XX of 1863 Avas enacted to relieve the 

Board of Revenue, and the Local agents in the Bresidency of Fort 
William in Bengal and the I’rcsideiicy of Fort 8t. George, from the 
duties imposed on them by the Bengal Regulation XIX of 1810, and 
the Madras Regulation VII of 1817, “so far as these duties embrace 
the superintendence of lands granted for the support of mosque, or 
Hindu temples and for other religious usage, etc.'* Bee Preamble of 
the Act. 

2. Bhima Rant v. Dasarathi, (1913) I. L R. 40 Cal. 323, 331 ; Sitharama 

v. Suhramania, (1016) I. L. R. 39 Mad. 700, 704. 

3. Sec. 7. For qualificationa of members of exjramittee, tenure of office, re- 

moval and filling up of vacancies, see Secs. 8-10. Under Sec. 11 no 
member of the committee can also be a trustee or manager of a temple 
under charge of such committee. 

22 
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to the committee and all the powers which might be exercised by 
any Board of Revenue or Local agents for the recovery of the rent 
of land or other property so transferred can be exercised by the 
Committtee^. The Committee so appointed can ‘for good and 
snfficient cause', dismiss or suspend trustees^ and appoint new 
trustees® or additional trustees^. 

The Act has not defined the position of the trustee, manager or 
superintendent, under the Committee. According to the Madras 
High Court, he is not a servant of the Committee. “He represents 
the property of the temple, which is vested in law in the God or 
Idol®”. Section 12 of the Act, which refers to the transfer of pos- 
session of properties, does not provide for the vesting of proper- 
ties in the committee. On the other hand. Sections 11 and 111, 
which speak of the duties of the trustees to keep accounts, make 
it clear that the Coiiimitees were not to hole] properties®. In another 
case, the same High Court held, that a Dharmakarta of a temple 
is entitled to maintain a suit for recovery of possession of property, 
where it is not shown that the property in question was transfer- 
red to the Committee, and where the suit is not for recovery of rent 
of property^. 

1. 8ec. 12. Kaliyanaraniayyar v. Miistak Shah, (1896) I. L. 11. 11) Mad. 395, 

397. 

2. Venkata Narayana v. Ponnnsawmi, (1918) I. L. R. 41 Mad. 357 ; Shesha- 

dri V. Naiaraja, (1898) I. L. R 21 Mad. 179, 199, 2C0, 219, 220 and 221 ; 
Ghinna Ranga/iyangaf v. Suhbraya, 3 M. H. C. R. 334 ; Jihavanishankcr 
V. Timmanna Ram, (1906) I. L. R\ 30 Bom. 508, 514 (the power of dis- 
missal is exercisable in the interest of the llevasthaii) ; Bhima Rani 
V. Dasarathi, (1913) I. L. R. 40 1’al. 323, 333 ; Gholam Jloasain v. Syed 
Altaf Ifossain, (1931) I L. R. 61 Cal. 80 (case of a mutwalli who was 
appointed for a term with the condition that he was removable with- 
out assignment of any cause). 

3. Seshadri v. Naiaraja, supra. 

4. Ganapatki Ayyar v. Vedavyasa, (1906) 1. L. R. 29 Mad. 534 (No addition- 

al trustee or trustees can however, be api)ointed, where some or all of 
the trustees are heriditary. A trustee w'ho is illegally suspended may 
sue the temple committee for damages : Seshatiri Ayyangar v. Nata^ 
raja, supra ; so also a trustee who is wrongfully dismissed by the 
committee ; Syed Amin Sahib v. Ibram Sahib, (1868) 4 M. H. C. R. 112 ; 
Venkata Narayana v. Ponnuaawtni, supra ; Thiruvengadathaiyangar v. 
Pannappiengar, (1915) I. L. R. 38 Mad. 1176, 1182. 

5. Sheshadri Ayyangar v. Naiaraja^ Supra. 

6. Sitharama Chetty v. Subramania, (1916) I. L R. 39 Mad. 700, 717. 

7. Sankaramurii v. Chidambara^ (1894) I. L. R. 17 Mad. 143. 
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According to the Madras High Court, therc^fore — (a) the trustee 
of a temple is entitled to maintain a suit for the recovery of posse- 
ssion of property not transferred to the Committee, (b) the Commit- 
tee, and not the trustee, is entitled to maintain a suit for recovery 
of rent of the property transferred to the Committee, (c) the trustee 
is entitled to sue for recovery of rent of property, not transferred 
to the Committee.^ 

According to the Calcutta High Court, the manager appointed 
by the Committee has got the right to maintain a suit for recovery 
of property,*^ and the Committee has got the right to sue for recovery 
of rent.** It does not appear from the Reports, if the properties in 
question were or were not transferred to the Committees. In 
another Calcutta case,^ their Lordships Quha and Bartley JJ. held 
that “the trustee, msinager or superintendent of the religions endow- 
ment appointed by the Committee can have no possession strictly so 
called. The property is vested in the Committee ; the trustee, 
manager or superintendent can have no legal property vested in 

him, he being only an agent or servant of the Committee 

As provided by Sec. 12, of the Act, the property is transferred to the 
Committee, and all powers previously exercised by the Board of 
Revenue or Local agent for the recovery of land or other property 
transferred were exercisable by the Committee, from the date of 
transfer.** If this proposition is correct, then the trustee, manager 
or superintendent appointed by the Committee can have no right 
either to institute suits for recovery of possession or of rent of the 
endowed property, and this would be contrary to the Madras and 
Calcutta cases previously cited. 

In case (ii) where the nomination of the trustee, etc., did not 
rest with the Government, the Local Government was required to 
transfer the property which was under the superintendence of the 
Board of Revenue to the then manager, trustee, or superintendent in 
charge of the endowment. Subject to the powers of the Civil Court 
to appoint a manager, pending disputes as to succession to trustee- 

1. Pondurantfa v. Nagappa, (1889) I. L. R. 12 Mad. 362, 368, read with 

Kaliyanaramayyar v. Mustak Shah, (1896) I. L. K. 19 Mad. 393, 397. 

2. A/ax Hossain v. AUaf Hossain, A. 1. it. 1928 Cal. 651, 653, following 

Sanicaramurlhi v. Chidambara, (1894) 1. L. R. 17 Mad. 143. 

3. Ragkunandan v. Bibhuti, (1912) I. L. R. 39 Cal. 304. 

4. Prinre Gholam Hossain v. Syed Altaf Hossain, (1934) I. L. R. 61 Cal. 80. 
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ship,* the rights, powers, and responsibilities of the trustee, manager 
or superintendent in charge of the endowment and the conditions 
of their appointment, election, and removal are the same as if the 
Religious Endowments Act had not been passed, except in respect 
of the liability to be sued under the Act. All the powers which 
might be exercised by the Board of Revenue or the Local agent for 
the recovery of the rent of land or other property transferred under 
Section 4 of the Act, may, from the date of such transfer, be ex- 
ercised by any trustee or superintendent to whom such transfer is 
made.2 

(b) Suits under section 14 of the Beligious Endownments Act: 
Parties /o;^The subject may be considered under four beads ; 
(i) Who can sue. (ii) Who can be sued, (iii) Addition of parties, 
(iv) Abatement of suits. 

(i) Who can sue: Any person or persons interested* in any 
mosque, temple or religious establishment or in the 
performance of the worship or of the services thereof, 
or the trust relating thereto, may bring a suit under 
this section. Such person or persons may do so, without 
joining as plaintiff any of the other persons intorest- 
ed there in^. No such suit ca n be instituted without 

1. Mohuni Sheonandan v. Dhupan^ (1909-10) 14 C. W. N. 1104, HOG. 

(District courts have no power, uix)n a vacancy occuring in the oflicc of 
a trustee of a religious endowment, to aj>point a manager unless tlu; 
endowed property has been actually transferred to the former trustee 
under Section 4 of the Act by the Board of Revenue or (xovernment) ; 
(hjanananda Asram v. Krisio Chandra, (1903-01) 8 C. W. N. 404, 407. 

2. Sec. 6 of the Act. 

.3. Under Sec. 15 of the A(?t, *any jwrson interested*, ii:eludcs “any person 
having a right of attendance, or having been in the habit of attending 
at the performance of the worship or service of any mosciue or reli- 
gious establishment or of partaking in tlie benefits of any distribution 
of alms. 

4. Sec. 14 of Act XX of 1863 provides that a suit may be brought for any mis- 
feasance, breach of trust or neglect of duty committed by the trustee, 
manager or superintendent of such mosque, temple or religious esta- 
blishment or against the member of any Committee appointed under 
the Act in respect of the trust vested or confided to them respectively. 
And in such suits the Civil Court may direct the specific performance 
of any act by such trustee, manager or superintendent or member of 
a committee, and may decree damages snd costs against such trustee, 
manager, superintendent or member of a Committee, and may also 
direct the removal of such trustee, manager, superintendent or mem- 
ber of a Committee. 
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the previons leave of court.* The persons to whom 
the leave is given must join as plaintiffs.^ 

(ii) Who can he sued : The suit contemplated by the section 
is against the trustee^ manager or superintendent of 
any mosque, temple or religious establishment or the 
member of any committee appointed under the Act. 
There is a divergence of judicial opinion as to the 
particular class of trustees, managers or superintendents 
to whom the section applies. Does the section apply 
(a) to the class of trustees, managers or superintenpents 
who are under the control of the Committee under 
section 3 or (b) to the class of hereditary trustees under 
section 4 or (c) to both classes ? 

According to the Allahabad High Court, it applies to the trus- 
tees, managers, or superintendents appointed under the Act, that 
is, under section 3 of the Act.® According to the Calcutta High 
Court, in one case it was held that the words “trustee, manager 
or superintendent’' refer only to the hereditary trustees under 
section 4.^ In other cases, it was held that Sec. 14 applies to trus- 
tees whether hereditary or selected.® 

1. Section 18 of Act, XX of 186^1. 

2. Thus where the sanction to sue is jj;iveii to two persons under 8ec. 18, one 

of them cannot sue alone : Venkaiesha Malia v. Hamaya, (1915) I. L. K. 
118 Mad. 1192, followed in PUchayya v. Venkatakrishnama^^harlUi (1930) 
I. L. E. 53 Mad. 223. 

3. Sher Khan v. Bhure Shah, A. I. E. 1935 All. 273, 276 (the words “appointed 

under the Act”, do not refer only to the words “members of any com- 
mittee”). 

4. The suit contemplated by section 14 is a suit against the trustee, manager 

or superintendent to whom the property has been transferred under 
8ec. 4. The Legislature could not have inteiuled that where there is 
a Coinjnittee, which controls the trustee, manager or superintendent 
a suit may be iiistitiited not merely against the Committee, but inde- 
pendently of the Committee, against the trustee, manager or superin- 
tendent, for his removal : Per Mookerjee and Beachcroft in Bhinia 
Rout V. Dasharathi, (1913) I. L. E. 40 Cal. 323, 332, 333. 

5. Mahomed Aihar v. Ramjan Khan, (1907) T. L. E. 34 Cal. 587, 595, 596 ; 

Badar Rahim v. Badahah Miya, (1935) I. L..R. 62 Cal. 125, 127 (Nasim 
All J. held that the words used in Bee. 14 of the Act, vH.n “apix>iiited 
under the Act*' refer only to the Committee and not to the trustee, 
manager or superintendent. The trustee or manager who can be 
sue«l under the Act, therefore, need not necessarily be a trustee, 
superintendent or manager appointed under the Act). 
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According to the Madras High Coart section 14 applies to both 
classes of trastees, managers or saperintendents.^ In a case from 
South Kauara, where the salt was against persons who were trus- 
tees under section 4 of the Act, their Lordships Shah and Martin JJ. 
of the Bombay High Court, laid down a negative proposition thus : 
“Under the circumstances it would not be easy to hold, that section 
14 would not apply to suits like the present suit, if it were tiled 
in the proper Court with the necessary leave*\^ 

Having regard to section 6 of the Act, which speaks of the 
liability of the trustees under section 4 to be sued under the Act, 
and upon a proper construction of section 14,^ it is submitted, that 
the view expressed by their Lordships Mookerjee and Beachcroft 
JJ. in (11V13) I. L. R. 40 Cal. 323 is the more plansi^^le. 

(iii) Addition of parties : In a suit under section 14 of the 

Art the Court may add other* persons interested as 
parties to enable it to adjudicate fairly and properly on 
the matter, especially if it has reasons to believe that 
public interest will not be duly protected unless such 
persons are added. ^ 

(iv) Ahalemmt o/suita : A suit under section 14 of the Act 

is a repressentative® suit and the right of suit is not 
personal to the plaintiff. Therefore upon the death 
of one of the plaintiffs the suit does not abate.® 

Where a suit is brought against trustees or members 
of any Committee, the right to sue survives against the 
surviving defendants alone.* _ ^ 

1. Fakurudin Sahib v. Ackeni Sahib, (1878-81) I. L. R. 2 Mad. 197, 199 : “The 

1 4th Section of the Act of 18G3 empowers the Civil ’ Court to remove 
trustees for misfeasance, breach of trust, or neglect of duty, and it 
does not recognize any difference in the powers conferred on the Courts 
in respect of trustees, whether hereditary or selected.*' 

2. Hansraj Laddashet v. Afiani Padmanabh (1918) I. L. R. 42 Bom. 742, 754. 

3. Compare the words used in Sec. 14 “in respect of the trust vested in such 

trustee, manager or superintendent ”, which exclude the trustee, 
manager or superintendent under Sec. 3. 

4. Oyatiananda Asram v. Kristo Ghandra, (1903-04) 8 C. W. N. 404, (where 

the Court of Appeal added several persons who were worshippers at the 
temple as party respondents as there were fair grounds for the con- 
clusion that the plaintiffs and defendants were colluding together). 

5. Vadlamudi Sastrulu v. Venkataseskayya, A. I. R. 1928 Mad. 014. 

6. Alagappa v. Muthiah, (1918) I. L. R. 41 Mad. 237, 240 ; Prince Ohohm 

Hossain v. Syed Attaf Hossain, (1934) I. L. R. 61 Cal. 80. 

7. Svkhara Menon v. Narayanan, (1930) I. L. R. 53 Mad. 790 (case of trustees) 
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In a suit brought under section 14, against the sole 
surviving member of a Committee, .appointed under 
section Z of the Act, for his removal for neglect of duty, 
it was held that the relief claimed was purely personal, 
and that the cause of action did not survive against his 
heir on his death pending the suit.^ 

2. Suits under Section 92 of the Civil Procedure Code^ : Parties 
to: The subject may be considered under four heads ; 

(a) Who can sue ; 

(Ji) Who can be sued ; 

(c) Addition of parties ; and 
{d) Abateoneut of suits. 

(ji) Who can sue \ In the presidency towns the Advocate- 
General or two or more persons having an interest® in 
the trust and having obtained the consent in writing of 
the Advocate-General^ may institute a suit in the princi- 
pal Civil Court of Original jurisdiction or in any 
Court empowered in that behalf by the Local Govern- 
ment within the local limits of whose jurisdiction the 
whole or any part of the subject-matter of the trust is 


1. Bhima Rvul v. Dasarathi Das, (1913) I. L. R. 40 Cal. 323, (in this case 

the superintendent of the temple was a co- defendant with the surviving 
member of the committee and uix>n the death of the latter, his adop- 
ted son and the members of the new committee were su!)8titiited ns 
defendants. It was held that the suit as framed was not maintainable 
either against tlic superintendent or against the heir or the meral)ers of 
the new committee.) 

2. S^cction 92 is very much wider than section 14 of the Religious Kndow- 

ments Act, XX of 1863. 

3. The words “having a direct interest”, which occurred in section 539 

of the Code of 1882 have been changed into “having an interest’', to 
widen the class of persons entitled to sue under the section. A person 
interested includes an infant, the term “person” being not restricted to 
persons sui juris : Sri Sri Lakshmi Janardan v. Dradutulkih, (1910) 
6 1. 0. 119 (Cal.). Section 92 applies where the suit is representative in 
character. Thus suit instituted by the whole body of persons who 
are legally authorised to administer the trust to which it relates is not 
within the section : Ram Das v. Badri Narain, (1907) 1. L. R. 29 All. 27. 

4. The Advocate-Geiierars written consent will not entitle a party to sue un- 

less he has an interest in the trust : Vidyanatka Ayyar v. Swaminath 
Ayyar, (1924) L. R. 51 I. A. 282. 
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Bitaate to obtaiu a decree for one or more of the reliefs 
specified in snb-section (1)^ to that section. 

Ontside the presidency towns, except in the case of 
Madras in respect of all Hindu public religious endow- 
ments and in respect of such Jain religious endowments 
to which the provisions of the Madras Hindu Religious 
Endowments Act may be extended by the Local Govern- 
ment, the powers conferred by section 92 on the 
Advocate-General, may be, with the previous sanction 
of the Local Government, exercised also by the Collector 
or by such officer as the Local Government may appoint 
in this behalf.^ In the case of the Madras presidency 
outside the presidency town, Sections* 92 and 93, and 
rule 8 of Order 1 of the First Schedule of the Code of 
Civil Procedure, 1908, shall have*no application to any 
suit claiming any relief in respect of the administration 
or management of a religious endowment and no suit in 
respect of such administration or management shall be 
instituted except as provided by the Madras Hindu 
Religious Endowments Act.® 

Sub-section (2) of section 92 provides as follows ; 

“ Save as provided by the Religious Endowments Act, 1803, no 
suit claiming any of the reliefs specified in sub-section 
(1) shsill be instituted in respect of any such trust .as is 
therein referred to except in conformity with the pro- 
visions of that sub-section.”^ 

1. The reliefs which may be asked for in the suit under sulv section (1) of 

section 92 are : (a) removing a trustee ; (b) appointing a new trustee ; 
(c) vesting of any property in a trustee ; (d) directing accounts and 
inquiries ; (e) declaring what proportion of the trust property or of the 
interest therein shall be allocated to any particular object of the 
trust ; (f) authorising the whole or any part of the trust property to be 
let, sold, mortgaged or exchanged ; (g) settling a scheme ; or (h) 
granting such further or other relief as the nature of the case may 
require. 

2. Section 93 of the Civil Procedure Code. 

3. Section 73 (3) of the Madras Hindu Religious Endowments Act, II of 

1927. 

4. The opening words of Section 92 (2) only mean that if the plaintid elects 

to proceed under the Religious Endowments Act, he is not prevented 
from so doing by Sec. 92 : llanaraj Laddashet v. Anant Padmatiabk, 
(1918) 1. L. R. 42 Bom. 742. A person electing to proceed under the 
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Where a salt is institated by two or more persons with the pre- 
vious sanction of the Advocate-General, or the Local Government, 
the following principles relating to the joinder of plaintiffs shall 
apply : — 

(i) Where sanction is given by name to more than two persons, 
the power should be exercised by them all ; and a suit 
by some only of the persons to whom sanction is given 
under Section 92 will not lie.^ 

(it) Joining a person not ontitled to sue does not affect the 
right of the other plaintiffs who are entitled to sue. 

(m) There is a difference of opinion between the Madras 
High Court on the one hand, and the Bombay and 
Allahabad High Courts on the other, as to whether a 
suit instituttid by one plaintiff only with the consent of 
the Advocate-General is so defective as cannot be cured 
by amendment of the plaint by the addition of a second 
plaintiff. According to the Madras High Court,® such a 
defect can, and according to the Bombay^ and Allaha- 
bad High Courts, such a defect cannot, be cured by the 
amendment. 

(iv) The Advocate-General has the power to sue, and persons 
interested have the same right, and they may exercise 
the right separately or in conjunction with each other.® 

(b) Who can he sued : The suit contem{>lated by section 92 is 


Religious Endowments Act, can be given only such special relief as 
that special Statute says it may give. If he wishes for any relief beyond 
that he should proceed under section 539 of the C. P. Code (now section 
92) : Oyanananda v. Krisio Chmidra^ (1903-01) 8 0. W. N. 40*1. Sec. 
92, C.P. Code, and Sec. 1*1 of Act XX of 1803, so far as the forms of relief 
to which they relate arc the same, offer a choice to persons interested 
in tlic trust, who may proceed under either ; they arc not bound to 
proceed under both : Venkataranya Charlu v. Krishnama, (1914) I.L.U. 
37 Mad. 181. 

1. Pitohayya v. Venkatakrishtiamacharlu^ (1930) I. L. H. 53 Mad. 223 ; 

Muhammad Ishaq v. Muhammad Hussain Khan, A. I. B. 1927 Lah. 3^, 

. 383; Cf. Badrul Islam v. Mt Ali Begum ^ A. I. R. 1935 Lah. 251, 2.54. 

2. Ramaswami v. Mtdhukaruppan, A. T. B. 1025 Mad. 1011. 

3. Ambalavana v. Advoeatc-OeneraU (1020) T. L B. 43 Mad. 707. 

4. Darves Eaji Mahamad v. Jainudin, (1900) I. L. B. 30 Bom. 003. 

5. Ambalavana y, Advocate^Qe^ieral, supra, 

23 
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directed against trnstees.* Therefore, salts for recovery of possess- 
ion of trust properties from third parties, for instance, from tres- 
passers, from transferees, from trustees or from persons claiming a 
title adverse to the trust are not proper parties to such suits.® But 
an alienee of trust property, who purchases or receives trust pro- 
perty from the trustee with notice of the trust, is in law a con- 
structive trustee, and as such is a proper and necessary party in a 
suit under section 92.® Again where the alienee denies that the 
property is a public trust for religious purposes, he is a necessary 
party, though no relief can bo given as against him by way of a 
decree in ejectment.^ 

(iii) Addition of parties : In a suit brought under section 92 
of the Civil Procedure Code the Court has power under 

0. I. rule 10 (2) to add partie^s as in any other suit. 
Thus is a suit under section 92 to remove a trustee, 
the son of the trustee on his own application was ad- 
ded as a party even against the wishes of the plaintiffs, 
in order to enable him to establish his rights in any 
scheme that might be framed.® 


1. It does not matter, whether such trustees are trustees dejrw/T, dc /ar/o or 

de son tort : Btidree Das v. Ghooni Lal^ (1906) I. L. It. 33 Cal. 789, 800, 
807 ; Daldeo Dutt v, Oopalji, A. I. It. 1923 All. 217 ; Venlcata?iarasimha v. 
Subba liao, (1923) I.L R. 46 Mad. 300. The contrary view in Sajedur 
Baja Ghowduri y. O our Mohun^ (189G) I. L. Jt. 24 Cal. 418 has been 
dissented from in the following cases : BiidU Singh Dudhuria v. Nirad^ 
haran, (1905) 2 C. L. J. 431, 439 ; Budree Das v. Ghooni TaiU supra 
at 805 ; Abdul Majid v. Akhtar Nahi, (1936) I. L. Jt. 03 Cal. 74 ; 
The Gollector of Poona v. Bai Chanchalbal, (1911) I. L.. Jt. 35 Bom. 
470, 473. 

2. Munsi Oholam v. Mollah Ali HafiXf (1918) 28 C. i^. J. 4, 16. Page C. .T. 

held in Johnson D Po Min v. CT, Ogh, (19.32) I. L. It. 10 Rung. 342, that 
^'strangers to the trust are not proper or necessary parties to a suit 
under Section 02 and in such a suit the plaintitts who have wrongfully 
impleaded third parties cannot pray in aid the piwisions of Order 1, 
Rule 3, or Order 1, rule 10 of the Civil Procedure Code” ; cf. Md, Ka^cim 
V. Abi Saghir, (1932) l.L.R. 11 Pat. 288. 

3. Abdul Majid v. Akhtar Nabi, supra at 1113 ; Qhaxaffar Husain v. Yaivar 

Husain, (1906) I.L.lt. 23 All. 112, 116. 

4. The Gollector of Poona v. Bai Chanchalbai, supra, at 472 (the question 

whether the property is or is not public trust for religious purposes 
cannot be properly tried unless such alienee is before the court). 

5. Vaithilingam v. Ramalingam (1917) M.W.N. 550« 
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(iv) Abatement of suits : A suit under flection 92 not being 
a suit which is prosecuted by individuals for their own 
interest does not abate by the subsequent death of one 
of the plaintiffs.^ 

A suit instituted against a trustee or a sajjadunashin 
of a religious institution for his removal for breach of 
trust and framing a scheme, does not abate by the death 
of the trustee or sajjadanashin, but the cause of action 
survives against the representatives of the deceased, in 
so far as the framing of the scheme is concerned.^ 

In a suit under section 92, if the defendant contends 
that the property in question is private and not public 
and pending the suit the defendant dies, the cause of 
action does not abate but survives as against the sons of 
the deceased defendant.® 

3. Suits under the Charitable and lleligious Trusts Act XIV of 
1920 : This act enables any person having an interest in any 
express or constructive trust created or existing for a public purpose 
of a charitable or religious nature to apply to Court for an order 
directing the trustee to furnish particulars inter alia as to the man- 
agement and application of the subject matter of the trust.* If any 
person appearing at the hearing of the petition either denies the 
existence of the trust or denies that it is a trust to which this Act 
applies, he may have the proceedings stayed, upon hie undertaking 
to institute within three months a suit for a declaration to that effect 
and for any other appropriate relief.^ 

Insolvent : The right of action and the question of parties 
to suits relating to the property of an insolvent depend upon the 
effect of an order of adjudication, and it is necessary therefore 
to consider the effect of such an order both under the Presidency 
Towns Insolvency Act and the Provincial Insolvency Act. 

1. Haja Anand Rao v. Ramdas^ (1920-21) L.R. 48 I. A 12. Biiuilarly an appeal 

does not abate on the death of the plaintiffs : Ram Ohularn v. Shyam 
iSarwp, (1932) J. L. K. 55 All. 687 ; Sayyad Qulam Qou8e\. Dost Mo- 
hammad Khan Sahib, A.I.R. 1925 Mad. 244, 245, following Parameswara 
Manpee v Narayana Nambodri, (1917) l.L.K. 40 Mad. 110. 

2. Aramuga Thambiran v. Nawasivaya Patidara Sannadhi, (1926) 1. L. R. 48 

Mad. 688 ; Shah Najihuddin Ahmad v. Amir Hasan Khan, A. I. R. 1934 
Pat. 443. 446. 

3. Tula Ram v. Tikam Singhs A.I.R. 1934 All. 315, 316. 

4. Sec 3 of the Act. 

5. Bection 5 (3) of the Act. 
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A. Effect of an order of adjudication under the Presidency Towns 
Imolvency Act Under Sec. 17, on the making of an order of adjudi- 
cation, the property of the insolvent^ wherever situate^ shall vest 
in the Official Assignee and shall become divisible among his 
creditors. Section 52 of the Act deals with the property of the 
insolvent which is, and which is not, divisible among the creditors. 
The property of an insolvent which by Section 17 vests in the 
Official Assignee must mean therefore only the property which by 
that section and section 52 is divisible among the creditors^. 

Under the Presidency Towns Insolvency Act, a distinction is 
made between property acquired by or devolving on the insolvent 
before insolvency and property acquired by or devolving on the 
insolvent after insolvency and before discharge. While property 
of the first class vests in the Official Assignee, the property of the 
second class vests in the insolvent until the* Official Assignee inter- 
venes and claims it.^ 

!• Sec. 2 (c) of the P-t. Ins. Act defincB '‘Property** thus : ‘‘Property** in- 
cludes any property over which or the profits of which any person has 
a disposing power which he may exercise for his own benefit. 

2. The expression “wherever situate*', is wide enough to include property 

whether situate in British India or not : Official Asignee v. Ohansham^ 
ciaa, A. I, 11. 1934 Sind 44. As regards movable property situate in a 
foreign country, prima facie it is governed by the law of the insol- 
vent*s domicile : Yokohama Specie Bank Ltd, v, Curlender db Co,, A. I. 
B. 3926 Cal. 898. The immovable property situate in a foreign state, 
prima facie, is available to the creditors unless the law' of the foreign 
state interferes with the operation ol British Indian law ; Sumermull 
Surena v. BansilaU (1930-31) 35 C. W. N. 997, 1000, followed in J?c ; 
Binraj Sagormull, (1934-35) 39 C. W. N. 1135, 1138. 

3. Sat Narain v. Behari Lai, (1924-25) L. R. 52 I. A. 22. 

4. Choung Taik v. Ma Thein Nu, (1931) I. L. L. 8 Rang. 665 ; Premchand v. 

iViimowet/, (1934) I. L. R. 61 Cal. 28b But in case of after-acquired 
property representing the personal earnings of the insolvent, if the 
said earnings are just sufficient for the supxx)rt of the insolvent and his 
family, the insolvent alone is entitled to sue for and recover them : Be : 
Byrne Exp. /fenry (1892) 9 Morr. 213 (case where an agent employe*! 
to sell a property became insolvent after negotiating the sale) ; Affleck 
V. Hammond, (1912) 3 K. B. 162. If, however, such earnings are in ex- 
cess of what is necessary for the support of the insolvent and his family, 
the insolvent may sue for and recover them unless the Official Assignee 
intervenes : Jameson db Co. v. Brick S Stone Co., Ltd., (1878) 4 Q. B. D. 
208 ; In the matter of C. M, J. Donoghue (1895) I. L. R. 19 Bom. 
232 ; Banganatha v. Ananda, (1911) 1. L. R. 34 Mail. 183 (Cases under 
Ind* Ins. Act, 1848). If the Official Assignee does not intervene in tbp 
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B. Effect of an order of adjudication under the Provincial InsoU 
vency Act : Under Sec. 28, on the making of an order of adjudication, 
tho whole of the property of the insolvent shall vest in the Court 
or in a receiver and shall become divisible among the creditors. 
Except property which is exempted under that section, all property 
which may belong to or be vested in the insolvent at the date of the 
presentation of the petition is divisible amongst his creditors. Under 
sub-section 4 of that section the property acquired by or devolving on 
the insolvent after insolvency and before discharge ‘forthwith’ vests 
in the receiver as from the date of the acquisition or devolution. 
Opinion is divided as to the effect of the word ‘forthwith’. According 
to the Bombay, Madras and Patna High Courts, in spito of the fact 
that the word ‘forthwith’ occurs in the section, the doctrine in Cohen 
V, Mitchell (1870) 25 Q. B. D. 2G2 applies and the said section must 
bo read as subject to tho proviso that the after-acquired property 
can be dealt with by the insolvent before the intervention of the 
receiver in insolvency^. According to the other High Courts the 
vesting in the receiver is not postponed until his intervention*. 
The latter view, it is submitted, is correct. 

For determination of the right of action both under the Presi- 
dency Towns Insolvency Act and tho Provincial Insolvency Act, the 
tests to be applied are — 

(ft) Is the suit in respect of any property which is, or is not, 
divisible among the creditors of the insolvent ? 

(h) Is the suit in respect of any property which remains vested 
in the insolvent until the official assignee or the recei- 
ver in insolvency intervenes ? 

Parties to suits : The subject of parties to suits may be con- 
sidered under the following heads ; — 

(A) Suits by or against the official assignee or the receiver 
in insolvency. 


suit, he may claim the amount recovered by the insolvent beyond what 
is necessary for the support of himself and his family : Tie : Roberta, 
(1900) 1 Q. B. 122. 

1. Nagindas v. Ghelabhai, (1920) I. L. 11. 44 Bom. 673 ; Ramanatha v. Nagen* 
dra, A. I. B. 1924 Mad. 223 ; Jagdiah v. Mi. RamsaJeal Kucr, (1928) I. L. B. 
8 Pat. 478. 

2. Ma Pkaw v. Maung Ba Thatv, (1926) I. L. B. 4 Bang. 125, followed in 
Diwan Ohand v. Manak Ghand, (1933) I. L. B. 16 Lah. 392 ; Kala Ghand v. 
Jagannath, (1926-27) L. B. 54 I. A. 190, followed in Lingayya v. Venkata’- 
pathy, A. I. B, 1935 M^d, 694, 
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(B) Leave of Court if necessary in such suits. 

(C) Suits by creditors in tho name of the official assignee. 

(D) Suits by or against the insolvent. 

(K) Suits against the insolvent ; Leave of Court. 

(K) When the official assignee or the receiver in insolvency 
is a necessary party. 

(G) Suits against the official assignee or the receiver in insol- 

vency : Notice under section 80, C. P. Code. 

(H) Suits by or against official receiver or interim receiver of 

insolvent’s property. 

(I) Name in which to sue or be sued. 

A. Snifs hy or against the official assignee or the receiver in 
insolvency : — 

(/) Suits relating to the property oj the insolvent ; The official 
assignee or the receiver in insolvency has the power to insti- 
tute, defend or continue a suit relating to the property of the 
insolvent which has vested in him.^ A suit by the insol- 
vent in his own name after the insolvency in respect of 
such property is not maintainable ; and where such a suit 
is brought, the substitution of the official assignee (or 
receiver) at a later date will amount to addition of a 
new plaintiff within tho meaning of Section 22 of the 
Limitation Act.* 

Excepitions in the case oJ things in action" : The rule 
that every thing vested in an insolvent vests in the 
official assignee or receiver has been relaxed in the 
case of ‘things in action’ by the reluctance of the 
Courts to put a literal interpretation on the vesting 
clauses in tho insolvency statutes so far as rights of 
action are concerned, and certain exceptions to the 
rule have thereby been created. The said exceptions as 
deducible from the casts have been clearly summarised 
in Williams on Bankruptcy, 15th Edition, at pages 280 
to 283 as follows : — 

(a) A right of action in respect of a tort or breach of contract 
, resulting in injuries wholly to the person or feelings 

L P-t. Ins. Act, Sec. 68(l)(d); Prov. Ins. Act, Sec. 59(d); Maharana 
v. E, V. Datid. (1924) I. L. E. 46 All. 16 ; Abdul Rahman v. N^hal Cland, 
A. I. R. 1935 All, 675 (F.B.). 

2f Sayad Baud v. Mulna Makomedj (1926) 28 Bom. L* E« 554, 
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of the bankrupt does not pass to the trustee : Howard 
V. Groivther, (1841) 8 M. & W. 601 ; Beckham v. Drake^ 
(1849) 2 H. L. 0. 579 ; Wilson v. United Counties 
Banky (1920) A. C. 102. A right of action whether in 
respect of a tort or a breach of contract resulting in 
injuries wholly to the estate of the bankrupt passes 
to the trustee : Stanton v. Collier, (1854) 23 L.J.Q.B. 116. 

(5) A right of action, whether in respect of a tort or of a 
breach of contract resulting in injuries both to the es- 
tate and also to person or feelings of a bankrupt, will be 
split and will pass so far as it relates to the estate to the 
trustee and will remain so far as it relates to the person 
or feelings of the bankrupt in him. The trustee and the 
bankrupt can bring separate actions to recover their 
appropriate ’damages, or they can join as plaintiffs in 
the same action, in which case the damages will be 
assessed under two separate heads : Wilson v. United 
Counties Bank TMh, (1920) A. C.,102; and BeckMm 
V. Drake, 2 H. L. 0. 579, 629, 634, im' Parke B., and 
Hilda, C, J, 

(c) The right of action for a breach of contract, even if it 
relates to the personal labour of the bankrupt, will vest 
in the trustee, if there was such a breach as to vest a 
right of action in the bankrupt before his bankruptcy ; 
Beckham v. Drake, 2 H. L. C. 579 ; but if the contract 
is unexecuted at ' the date of bankruptcy, the right of 
action will not vest in the trustee, but remain in the 
bankrupt, who can sue in respect of it : Bailey, v. 
Thurston & Go. Ltd., (1903) 1 K. B. 137. 

(it) Effect oj insolvency of members of a Hindu ioini family : 
The adult members of a joint family may be adjudged 
insolvents. No minor member can be adjudged insol- 
vent.^ On the insolvency of an adult member, no other 
member is liable to be so adjudged unless he has rende- 
red himself personally liable for the debts.^ 

Under the Dayahhag School of Hindu Law, the 
father is the absolute owner of self-acquired as well a^ 

1. Sanyasi Charan v. Krisfmadkan, (1921-22) L. 11. 49 I. A. 108. 

2. Official Assignee of Madras y. Palaniappa Chelty, (1918) I. L. 11. 41 Mad. 

824, discussed in Nagasubramania v, Ndrashnhaeliariar, (1927) 1. L. li. 

50 Mad. 981, 986. 
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ancestral properties, and, npon his insolvency, the said 
properties vest in the official assignee or receiver. Upon 
the insolvency of any other member of the joint family, 
his separate property, if any, shall vest in the official 
assignee or receiver in insolvency. 

Under titc Mitakshara School of Hindu LaiL\ upon 
the insolvency of the father, or the manager other than 
the father, or any other coparcener, his separate pro- 
perty and his undivided interest in joint family property 
shall vest in the official assignee or receiver in insol- 
vency. As regards undivided property — 

{(i) Upon the insolveny of the father, the undivided son's 
interest in the joint family property shall not vest in 
the assignee or receiver in insolvency,^ but the right to 
exercise the insolvent’s power as father to sell the joint 
family properties for his own debts provided such debts 
were not incurred for immoral or illegal purposes, vests 
in the assignee or receiver. As the father's power of 
sale for his debts exists only so long as the joint family 
is undivided, the capacity of the assignee or receiver 
must be similarly limited.^ Thus if a suit is instituted 
by a son for partition, the assignee or receiver can no 
more sell the son’s share for the father's debts. But he 
may intervene in the partition suit and obtain a decree 
which he can execute again^st the son’s share, or he can 
institute a suit against the son for realising the debts 
due to the father's creditors and enforce the decree in 
such a suit by selling the son’s share.® While the family 
is undivided he can sue for partition.^ 

1. Sat Karahi v. Bchari Lai, (1924-25) L. It. 52 I, A. 22 (a pre-emption suit 

by Bon after the insolvency of his father), on appeal from Behari Lai v. 
Sat Narain, (1923) I. L. R. 3 Lah. 329 (F.B.) ; Balavenkataseetharam v. 
Oftleial Receiver, (1926) I. L. Ji. 49 Mad. 849 (F. B.) ; Oni Prakash 
V. Moti Ram (192G) I. L. R. 48 All 400; Pinnamameniv, Qarapati, 
A. I. R. 1927 Mad. 1 (F.B.) ; Gapala Krishnaya v. Oopalan, {1^28) I.L.R. 
51 Mad. 342 ; Allahabad Bank v. Dhagwan Das, (1926) I. L. R. 48 
A11.343. 

2. Sat Narain v. Sri Kishm Das, (1935-36) 10 C. W. N. 1382 (B.C.). 

3. Official Assignee, v. Ramachandra Aigar, (1928) T. L. R. 51 ,3Iad. 

417. 

4. Sat Narain v. Sri Kishen Das, supra. 
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(V) Upon the insolvency of a manager other than the father, 
while the family remains undivided, the right of such 
manager to alienate joint family property including the 
interests of minor coparceners for debts incurred for 
legal necessity vests in the assignee or receiver and 
becomes exercisable by him so as to bind the minors’ 
shares.^ In respect of a contract entered into by the 
Karta of a joint family and manager of a joint family 
business, the assignee or receiver in insolvency, upon 
the insolvency of snch Karta, cannot sae for damages 
for breach of the contract unless he has declared his 
election to take up the contract within a reasonable 
time arid (if the contract provided, cash against delivery) 
to have tendered cash before calling for delivery.® 

(c) Upon the insolvency of any other coparcener, the ofRcial 
assignee or the receiver must sue for partition and get 
possession of the divided share of the insolvent. 

{Hi) Effect of adjudication of a firm or members of a firm : 
Any two or more persons, being partners, or any person 
carrying on business under a partnership name, may 
take proceedings or bo proceeded against under the 
Insolvency Law in the name of the firm.® In the case 
of a firm in which one partner is an infant, an adjudica- 
tion order may be made against the firm other than the 
infant partner.^ Subject to contract between partners, 
a firm is dissolved by, amongst other grounds, the 
adjudication of a partner as an insolvent.^ 

When a partner- in a firm is adjudicated an insolvent 
he ceases to be a partner on the date on which the order of 

1. Offwial Receiver, Anantapar v. Eamachandrappa, (1929) I, L. R. 52 Mad. 

246, 24S, 251. 

2. Per Fletcher ,T., in Grey v. Lamond WaVcer, (1913) 40 Cal. 523, (ciise of a 

joint family consisting of grandfather and grandson). 

3. Sec. 99, P-t. Ins. Act. There is no corresponding section in thc Prov. Ins. 

Act. Rules framed under the latter Act, Sec. 79 (2) (c), regulating such 
procedure are : Calcutta Rules 19 to 27 ; Madras Rule 28 ; Bombay 
Rule 28 ; Allahabad Rules 22 to 30. 

4. Sec. 95, P-t. Ins. Act and Sec. 110, Prov. Ins. Act ; R. K. Banerjee, Official 

Receiver v. S, M. N. Ahmed, A. I. R. 1935 Rang. 327 ; Re : Sital 
Prasad, (1910) I. L. R. 43 Cal, 1157 ; Jaymohan Narain v. Giris Bahn, 
(1920) I. L. R. 42 All. 515. 

5. Sec. 42, Ind, Part. Act. 

24 
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adjodication is made, whether or not the firm is thereby 
dissolved. Where nnder a contract between the partners 
the firm is not dissolved by the adjndication of a partner 
as an insolvent, the estate of a partner so adjudicated is 
not liable for any act of the firm and the firm is not 
liable for any act of the insolvent, done after the date on 
which the order of adjndication is made.V But this rule 
does not affect the liability of any person who has after 
the adjudication represented himself or knowingly per- 
mitted himself to be represented as a partner of the insol- 
vent.* Where a firm is dissolved upon the insolvency of 
a partner, the assignee or receiver in insolvency becomes 
tenant-in-common (not co-partner) with the solvent 
partners of the partnership property.* 

(a) Suits for account : Upon the insolvency of a partner of a 

firm the assignee or receiver in insolvency can sue the 
solvent partners for account ‘not only of the assets as 
they stood at the time of dissolution of the firm, but also 
of the profits subsequently made by tho employment of 
the bankrupt’s capital in the partnership business^. 

(b) Suits for administration : Where a firm consists of two 

partners, and one partner dies and the other becomes 
insolvent, the assignee or the receiver in insolvency can 
maintain a suit for administration on behalf of himself 
and all other creditors of the deceased against his legal 
representatives (executors, administrators or legal heirs 
as the case may be) and for payment of what may be 
due to the surviving partner.® Similarly, a solvent 
partner can sue the assignee or receiver in insolvency 
for account. In such a suit the insolvent may be made 
a defendant for the purpose of discovery.® 

(c) Suits by solvent partners on joint contract made with the 

1. Sec. 34, Ind. Part. Act. Cf. Sec. 36(3), Eng. Part. Act, 1890. 

2. Sec. 47 (proviso) Ind. Part. Act. Cf. last proviso to Sec. 38 of the Eng. 

Part. Act, 1890. 

3. See Lindley on Partnership, ICth Edn., pp. 588, 784, 811, Wilson v. 

Greenwood^ (1818)1 Swanst. 471, 482; Fox v. Banbury, (1776)2 Cowp. 445. 

4. See Lindley on Partnership, 10th Edn. p. 784 ; Orawshay v. Collins^ 

(1806) 15 Ves. 218 ; Williams on Bankruptcy, 15th Mn. p. 205. 

5. Lindley on Partnership, 10th Edn. p. 784 ; Addis v. Knight, (1817) 2 

Mer. 117. 

6. Se^m^g on Partnership, 10th Edn. p. 588; Whitworth v. Davis, IV. 
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firm: It has been held in England that in snitB by 
solvent partners on joint contract made with the firm, 
the insolvent partner is not a necessary party. The 
assignee or receiver in insolvency also need not be 
joined, but his joinder is necessary where an act of the 
insolvent is sought to be impeached, e.g., as being in 
fraud of the partnership.^ The same principles seem to 
have been applied in India.^ 

(d) Suits hy creditors against the firm : As regards suits 
against a firm one or more of the members of which 
have become insolvent, there is no remedy by suit 
against the assignee or the receiver in insolvency in res- 
pect of the liabilities of the insolvent. For ‘the remedy 
is by proof against the bankrupt's estate, or, if the liabi- 
lity is secured, by proof against the estate and by action 
to enforce the security ; for any liability which is not 
provable, the remedy is by action.’® Suits for recovery 
of debts due from a firm one or more of the members of 
which have become insolvent need only be brought 
against the solvent partners.^ 

{iv) Effect of adjudication ordei' by two Courts ; When two 
orders of adjudication are passed by two different 
Courts, the adjudication order which is prior in time 
vests the property of the insolvent although the act of 
insolvency in respect of which the second order is passed 
is prior in time to tlie first.® 

(v) Effect of imolvency during pendency of a suit : 

(a) Effect of insolvency of a plaintiff : Order XXII, r. 8, C. P. 
Code provides : — 

“The Insolvency of a plaintiff in any suit which 

1. Lindley on Partnership, 10th Edn. p. 363 ; Heiibut v. Neville L. B. 5 O. P. 

478 (where the trustee and the solvent partner Joined as co-plaintiffs to 
recover the proceeds of bills of exchange which the other partner 
before his bankruptcy had indorsed to his own separate creditor in 
fraud of the other partner, in payment of a provable debt, the creditor 
having taken the bills with knowledge of the fraud.) 

2. Cf. Motilal y. Ohellabhai. (1892) I. L. B. 17 Bom. 6. 

3. Lindley on Partnership, 10th Edn. p. 363. 

4. Hawkins v. Bamshottom^ 6 Taunt. 178. 

6* official Assignee of Madras v. Official Assignee of\ Rangoon, (1919) 
I. L. B. 42 Mad. 121, followed in Bamlal v. Official Assignee of Galcutta, 
(1932) I. L. B. 59 Cal. 1161. 
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the assignee or receiver might maintain for the benefit 
of his creditors shall not canse the suit to abate unless 
such assignee or receiver declines to continue the suit or 
(unless for any special reason the Court otherwise 
directs) to give security for the costs thereof within such 
time as the Court may direct.*’ 

“Where the assignee or receiver neglects or refuses 
to continue the suit and to give such security within 
the time so ordered, the defendant may apply for 
the dismissal of the suit on the ground of the plaintiff ’s 
insolvency and the Court may make an order dismiss- 
ing the suit and awarding to the defendant the costs 
which he has incurred in defending the same to be 
proved as a debt against the plaintiff’s estate. 

If during the pendency of a suit the plaintifl* 
becomes insolvent and the right of action passes to the 
assignee or the receiver, the hatter alone can continue 
the suit^. The Insolvent has no right to continue the 
suit^. Where the assignee or the receiver in insol- 
vency declines to continue the suit or to give security, 
the suit will abate®. If a person brings a suit after 
obtaining leave to sue in fo 7 *ma pauperis and is there- 
after adjudged insolvent, the assignee or the receiver 
in insolvency can continue the suit just as the insolvent 
could have done>. Where the sole plaintiff in a re- 
presentative action becomes insolvent, the action will he 
dismissed, unless the assignee or the receiver in insol- 
vency elects to continue®. But in such events the rights 
of others of the same class remain unaffected ; they 
may take proceedings on their own acccount®. 

(b) of imolvency of a defendant: Section 18 of the 

Presidency Towns Insolvency Act provides that the 
Court may at any time after the making of an order of 

3. Jackson v. North Eastern liy. Go,, 5 Ch.. D. 844. 

2. Buran Sheriff v. Venkatarama, (1928) 109 I. 0. 589. 

3. Ajodhia Pershad v. Sari Ram, A. I. R. 1934 All. 1013 ; Mul Chand v. 

Downie & Go. Ltd., A. I. R. 1928 Lali. 596 ; Buran Sheriff v. Ven^ 
katarama, supra. 

4. Muhammad Zaki v. Municipal Board of Mainipuri, (1918) 47 I. C. 577. 

5. Wolff v. Van Boolen, (1906) 94 L. T. 502. 

6. Handford v. Stork, 2 S. & S. 196. 
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adjadicatioD, stay any suit or other proceeding pend- 
ing against the insolvent before any Judge or Judges 
of the Court, or in other Court subject to the superin- 
tendence of the Court. And any Court in which pro- 
ceedings are pending against a debtor may on proof 
that an order of adjudication has been made against 
him under the Act, either stay the proceedings or allow 
them to continue on such terms as it may think just. 

Under Section 18A of the Presidency Towns Insol- 
vency Act^, power is given to the Judge of a High 
Court sitting in insolvency to stay or annul anj" 
insolvency proceeding pending against the debtor in any 
Court subject to its superintendence. 

Section 29 of the Provincial Insolvency Act 
provides that any Court in which a suit or other 
proceeding is pending against a debtor shall ou proof 
that an order of adjudication has been made against him 
under the Act, either stay the proceeding or allow it 
to continue on such terms as such Court may impose^. 

The power to stay a suit or other proceeding is 

discretionery under both the Acts^. As a general rule 

no suit by a secured creditor to realise his security can, 

however, be stayed^. The insolvency of a defendant 

will cause a devolution of his estate on the official 

assignee or the receiver in insolvency®, and the question 
* 

whether the latter can come in to defend the suit will 

1. This is a new section. It was introduced into the Act by bee. 3 of the 

Insolvency Law (Amendment) Act, 1930, 

2. Note that under the P-t. Ins. Act, the power to stay suit or other proceed- 

ing pending against the insolvent is given to the Insolvency Court as 
well as to Court in which the suit or other proceeding is pending. 
Kaliaperumal v. Ramchandra, A. I. R. 1927 Mad. 693 (On the adjudi- 
cation of a defendant, the receiver is brought on the record, not 
because he is an essential party to the suit in the sense that his absence 
is fatal to the suit and if he is impleaded at a later date the suit will 
be regarded as filed on that date, but because of the provisiojis of 
Bectiou 29). 

3. Mahomed Haji Essach v. Abdul Rahiman, (1917) I. L. R. 41 Bom. 312 : 

Qovindasami v. Ranaveerapandian^ (1926) 97 I. C. 76.5. 

4. Ex parte Hirst (1879) 11 Ch. D. 278. bee also Sharp v. Me, Henry, (1887) 

55 L.T. 747. 

5. O. XXII, r. 10, C. P. Code. 
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depend upon the interest involved in the salt. Thus in 
a secnred creditor’s suit, on the insolvency of the 
mortgagor-defendant, the official assignee or the receiver 
rnnst be impleaded ^ Bat if the suit is in personam, 
sach as a money suit, no interest devolves on the 
assignee or the receiver in insolvency and he cannot 
claim to defend the suit^. Where there are two or more 
defendants who are jointly and severally liable to the 
plaintiff, it is not necessary to join the assignee or the 
receiver of the property of such of the defendants as 
have become insolvent in order to proceed against the 
solvent defendants*. 

B. Suits by or against the official assignee or the receiver in 
insolvency : Leave of Court : The official assignee or the receiver 
in insolvency may obtain leave to institrite, defend or continue 
a suit. The provision as to leave is intended solely for the pro- 
tection of the estate in matters of costs, and its absence is no 
defence to proceedings against third parties^. If the official assignee 
or receiver obtains the necessary leave to institute or defend or 
continue a suit,. he is entitled to be paid out of the estate all costs and 
expenses incurred by him in the litigation*. No leave is necessary 
to sue the official assignee, or the receiver in insolvency who is what 
is known in the old English Law as the assignee in bankruptcy 


1. Kala Chand v. Jagannath, (1922) L. R. 54 1. A. 190 ; Nrishinha v. 

Deb Frosanna, (1934-35) 39 C. W. N. 384, 387. 

2. Ghandmull v. Ranee Soondery, (1895) I. L. R. 22 Cal. 259 ; Jethalal v, 

Oangaram, (1915) 29 I.C. 30 ; Uttamehand v. Nago, A.LR. 1933 Nag. 6. 

3. Lloyd V. Dimmack, 7 Ch. D. 398. 

4. Cf. the observations of Rankin J. in Ijaduram v. NandeUaU (1920) I. L. R. 

47 Cal. 555, 557 (It seems to me to be settled now by the authorities, 
that those provisions which have come into our Insolvency Act from the 
English Act, and which require the leave of the Court, are administra- 
tive provisions only ; they are matters between the Court and the trus- 
tee ; they are matters which may give creditors personal rights of action 
against the Trustee ; they are not matters which can be set up when the 
Trustee as the person in whom the bankrupt’s property is vested is 
meeting the enemy in the gate and is at arm's length with the third 
party outside the bankruptcy altogether) ; Re Branson, Ex* p. Trustee, 
(1914) 2 K.B. 701 : Official Receiver v. Kanga, (1922) I.L.R. 45 Mad. 167. 

5. Cf. Bonibay Rules, 182, 183 : Madras Rule 133. 

6. Amrita Lai v. Narain, (1919) 30 O. L. J. 515, followed in Sant Prasad v. 

Sheodut, (1923) I. L. R. 2 Pat. 724 ; ML Mahrana v. E. V. David, 
(1924) I. L. R. 46 All. 16, 23. 
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C. Suits by creditors in the name of the official assignee or 
receiver in insolvency : “The proper coarse for creditors, if the 
trustee refuses to act, or to allow his name to be used, is for them 
to come to the Court and apply for leave to use the name of the trus- 
tee on giving him an indemnity against costs. On such application 
the Court will consider the nature of the proposed proceedings, 
and, if satisfied that there are prima facie grounds for allowing the 
creditors to proceed, will grant the application. But it is monstrous 
that any creditor, however small the amount of his debt, who is dis- 
satisfied with the conduct of the trustee, should be at liberty to 
launch a motion like this.^ 

D. Suits by or against the insolvent : The insolvent can 
institute or defend a suit in respect of his property and causes of 
action which do not vest in the official assignee or the receiver 
in insolvency but remain vested in the insolvent.^ Thus, an 
insolvent can maintain and carry on a suit for damages caused to 
his reputation and credit in his personal capacity. The principle 
applicable to the individuals is also applicable to persons carrying 
on business under a firm name^. 

E. Suits against the insolvent : Leave of Court : Under the 
Presidency Towns Insolvency Act and the Provincial Insolvency 
Act, one of the effects of an order of adjudication is a bar to the 
institution of any suit or proceeding for debt provable in insolvency 
without the leave of the Insolvency Court.* Leave is a condition 
precedent and cannot be granted after the suit is filed,* even 
where the suit was brought in ignorance of the fact of the adjudica- 
tion order* or where the original adjudication has itself been sub- 
sequently annulled^. A decree against the insolvent, no leave 


1. Per Cave J., in Ex parte Kearsley, Re Genese^ (1886) 17 Q. B. D. 1, 3. 

2. See heading, '‘Effect of an order of adjudication*', supra, 

3. Oassim, D, K. d Sons v. Abdul Rahman, (1930) I. L. R. 8. Rang 441. 

4. Sec. 17 P-t. Ins. Act and Sec. 28 (2) and (6) Prov. Ins. Act. Sec. 46 of the 

P-t. Ins. Act which deals with debts provable in insolvency does 
not apply to a secured creditor who wants to enforce his security : 
Rajendra Chandra v. Bipin Chandra, (1933)^1. L. R. 60 Cal. 1298. 

5. In re Dwarkadas Tejbhandas (1916) I. L. R. 40 Bom. 235) followed in 

Ohouse Khan v. Bala Subba Rowther, (1928) I. L. R. 51 Mad. 833, 835, 
838 ; Rowe d> Co. JAd. v. Tan Tkean Taik, (1924) I. L. R. 2 Rang. 
643, 647. 

6. Panna Lai Tassaduq Hussain v. Hiranand, ( 1927) I. L. R. 8 Lah. 593, 

dissenting from Haji Uman Sharif v. Jwala Prasad, (1924) 79 I, Q, 662. 

7. Ponhusami v. KcUiaperumal, (1928) 113 I. C. 550, 
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having been obtained, is not binding on the official assignee or the 
receiver in insolvency or the estate of the insolvent. 

F. When the official assignee or receiver in insolvency is a mcessary 
party : The following are illustrations of cases in which it has 
beeniheld that the official assignee or the receiver in insolvency 
is a necessary party ; 

(i) In suits by secured creditors to realise their security,' or 
in suits by creditors asking for declaration of lien 
against the estate of the insolvent 
(n) in suits for declaration that a property claimed by the 
insolvent does not belong to him 
(Hi) in suits by solvent partners on a joint contract. made by 
the firm where an act of the insolvent is sought to be 
impeached.^ 

G. Suits against the official assignee or receiver in insolvency : 
Notice under Section 80 G, P. Code : The official assignee or the 
receiver in insolvency is a public officer and therefore no suit 
can be instituted against him in respect of any act done by him 
in his capacity as such public officer without previous notice pres- 
cribed under Section 80 C. P. Code,® 

H. Suits hy or against interim receivers : At any time after 
the presentation of an insolvency petition and before an order of 
adjudication, the Court may appoint an interim receiver of the pro- 
perty of the debtor and the interim receiver shall thereupon have 
such of the powers conferable on a receiver appointed under the 


1. Kala Chand v. Jagannath, (1927) L. R. 54 I. A. 190. 

2. Tn the matter of L. W, Nasse, (1929) I. L. R. 7 Rang. 201 (Unless the 

official assignee is a party to the suit by creditors in which a decree is 
passed declaring a lien against the estate of the insolvent, he is not 
bound by it and he cannot be deemed to be party merely because he is 
given an opportunity to defend the suit and he elects not to do so) ; 
Dhanrajmal v. Offwial Assignee, A.I. R. 1931 Sind 44 (where the 
official assignee claimed the business debts for the general body of the 
creditors in preference to the right of the secured creditors under the 
doctrine of reputed ownership). 

3. Md. Umar y. Munshiram, 41 1. C. 802. 

4. Beillmt v. Nevill, (1870) L. R. 5 C. P. 478. 

f). Prasaddas v. K, S, Bonnerjee, (1930) I. L. R. 57 Cal. 1127 ; De Silva v. 
Govind, (1922) I. L. R. 44 Bom. 895 ; Mt Mahrana v. E, V, David, 
(1924) I. L. R.46 All. 16 ; Murari JM v. E. V, David, (1926) L L. R. 47 
Alb 291. 
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Code of Civil Procedare, 1908, as the Court may direct. ^ Under the 
Presidency Towns Insolvency Act (Sec. 16), the Court may 
appoint the official assignee as the interim receiver. Under Sec. 57 
of the Provincial Insolvency Act, any official receiver who has been 
appointed by the Local Government for the local limits of the 
jurisdiction of any Court having jurisdiction under the Act, shall be 
the receiver for the purpose of every order appointing a receiver or 
an receiver. 

On the appointment of an ad interim receiver, the debtor is not 
divested,® and at the stage when the ad interim receiver is appoint- 
ed no question arises as to the distribution of the property of the 
debtor amongst the creditors or as to preference amongst them.® 

The provisions relating to suits by or against a receiver appoint- 
ed under O. XL of the Civil Procedare Code are applicable to ad 
interim receiver under the Insolvency Statutes. 

1. Name in which to sue or he sued : 

(a) Official Assignee : The Official Assignee may sue or be 

sued by the name of “The official assignee of the pro- 
perty of an insolvent''.^ 

(b) Receiver in insolvency : The receiver in insolvency may 

sue or be sued by the name of “A. B„ Receiver in 

insolvency of the property of an 

insolvent.’^ 

(c) Official Receiver : The official receiver appointed under 

Section 57 of the Provincial Insolvency Act may sue or 
be sued by the name of “The Official Receiver and 

{oT ad interim receiver), of the property of 

, an insolvent.’' 

Joint Hindu Family : The subject of parties may be considered 
under the following heads : 

1. Suits between members of a joint Hindu family and third 

persons. 

2. Suits between members of a joint Hindu family interse, 

3. Effect of insolvency of a member of a joint Hindu family. 

1. Sec. 16 P-t. Ins. Act and Sec. 20 Prov. Ins. Act ; Subramania Aiyar v. 

Official Receiver^ A. I. R. 1926 Mad. 432. 

2. Kaliaperumal v. Ramchandra, A.I.B.> 1927 Mad. 693. 

3. Madhu Sardar v. Khitish, (1915) I. L. K. 42 Cal. 289, 292; 

4. Sec. 83, P-t, Ins. Act. 

25 
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1. Suits between members of a joint Hindu family and third 
persons : The members of a joint Hindu family may sue and be 
sued in respect of dealings between themselves and third parties. 
But the manager of a joint family as such may also sue and be sued 
alone as representing the family in respect of transactions entered 
into by him as manager of the family or in respect of joint family 
property.' In a suit by the manager of the family the defen- 
dants in order to safe-guard their interests, may however apply to 
bring the other members of the family on record.® But the other 
members of the family not being necessary parties their joinder, 
after the statutory period has expired, does not prevent the suit as 
originally constituted from being in time.® 

Where a transaction is entered into in the names of two or more 
managers, they must all join as plaintiffs^. . In a suit by or against 
a manager it is not necessary that the manager should be described 
as such in the pleadings®. It is a question of fact whether ho is the 
manager or not and it is not the form in which he sues (or is sued) 
which determines the question.® 

A decree passed against the manager in such a suit is binding 
on all the other members, if he acted in the former litigation either 
on behalf of the minors in their interest, or if they were majors, 
with their assent^. 


1. Madhgouda Babaji v. Kalappa^ (1934) I. L. R. 58 Bom. 348 ; Kishen Par- 

shad V. liar Narain, (1910-11) L. R. 38 I. A. 43 (case of loan transact- 
ions entered into by the plaintiffs who were managing members) ; Sheo 
Shankar v. Jaddo Kunwar, (1913-14) L. R. 41 I. A. 216 (case of a 
foreclosure suit against manager- mortgagor) ; TAngan-Gowda v. Basan- 
Oowda, (1926-27) L. R. 51 1. A. 122 (Decision in a suit by a managing 
member to establish a right to immovable property is binding on the 
other members, who in this case were minors). 

2. Madhgouda Babaji v. Kalappa, supra. 

3. Kishen Parshad v. JIar Narain, supra ; Ottravayya. v. Dattatrayay (1904) 

I. L. R. 28 Bom. 11, 18. 

4. Ramsebuk v. Ram hall, (1881) I. L. R. 6 Cal. 815 ; Imam-ud-din v. lAla- 

dhar, (1892) I L. R. 14 All. 524; distinguished and explained in Kishen 
Parshad v. Har Narain, (1910-11) L. R. 38 I. A. 45,. 53. (It is not com- 
petent to one only of two or more surviving partners to sue for a debt 
due to the firm). 

5. Madhgouda Babaji v. Kalappa, supra. 

6. Ramkriahan v. Oanga Ram, (1931) I. L. R. 12 Lah. 428. Of. Surendra 

V. Sambhunaih, (1928) I. L. R. 55 Cal. 210, 217. 

7. Lingangowda v. Basangowda, (1926-27) L. R. 54 1. A. 122. 
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On the death of the manager pending a suit or appeal to which 
he was a party, the coparcener succeeding him as manager may be 
substituted in his place and the suit proceeded with. It is not 
necessary to bring the legal representatives of the deceased manager 
on the record*. 

2. Suits between members of a joint Hindu family interse : 
In such suits e, suits for partition or joint possession, the general 
rule is that all the members of the family who are entitled to a 
share therein are necessary parties^. 

3. Effect of insolvency of a member or manager of a joint Hindu 
family ; See heading ‘Insolvents' under “Classes of Persons", 
supra. 

Mahant : See “Math" below. 

Math : It is necessary to consider two classes of suits : — 

1. Suits relating to the property of the Math. 

2. Suits relating to the personal property of the Mahant. 

1. Suits relating to the property of the Math: A math, like an 

idol, is a juridical person*. But the property of the math is vested 
in the Mahant as the owner thereof, although the nature of the 
ownership is an ownership in trust for the institution itself^. The 
expression “property of the math" means the property held by 
the Mahant in trust for the math. Though the ownership in the 
general case is with the spiritual head of the institution, still the 
property may in some cases be held on different conditions and 
subject to different incidents®*: Thus property belonging to a re- 
ligious institution may by the usage and custom of the institution 
vest in trustees other than the spiritual head®. When property is 
vested in the Mahant all suits respecting it have to be brought by. 


1. Aima Ram v. Banku Mah (1930) I. L. R. 11 Lah. 59S. 

2. Mitford on Pleading, p. 190 ; Ghudasama v. Partapsany, (1904) I. L. R. 

28 Bom. 209, 213, 214 ; Kali Kanta v. Oouri Prosad, (1890) 1. L. R. 17 
Cal. 906. 

3. Manohar v. Lakhmiram, (1888) I. L, R. 12 Bom. 247, 203 ; Thakardwara 

V. hhar Das, (1928) I. L. R 9 Lah. 588 ; Narasimhaswami v. Ven- 
katalingam, (1927) I. L. R. 50 Mad. 687 (F, B). 

4. Ram Prakash v. Anand, (1915-16) L. R. 43 I. A. 73, 76, followed and ex- 

plained in Satnam Singh v. Bawan, A. I. R. 1935 All. 198 ; Arunaehellam 
V. Venkataehalapathi^ (1918-19) L. R. 46 I. A. 204, 224 ; Vidyavaruthi v. 
Balusami, (1920-21) L. R. 48 I. A. 302, 309, 311, 319. 

5. Sammantha Pandara v. Sellappa, (1879) I. L. R. 2 Mad. 179. 

6. Arunaehellam v. Venkatachalapathi, supra at p. 224. 
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or against, and in the name of the Mahan t as each. A decree 
obtained against a Mahant is binding on his successors as they 
form a continuing representation of the property of the math*. 
This attribute of perpetual succession led Subrahmania Ayyar J., 
by some stretch of language, to characterise the head of a math 
as a “Corporation sole It should be noted that “succession to 
the office of a Mahant is not settled by an appeal to general cus- 
tomary law ; the usage of the particular math stands as the law 
therefor.^'® In the absence of a de jure Mahant, a de facto Mahant 
may sue or be sued in respect of the property of the math^. 

A suit for setting aside an improper alienation by a Mahant can 
be instituted under O. 1, r. 8 of the Code^, a suit for misfeasance, 
breach of trust or neglect of duty may be instituted, with the leave 
of the Court, by any person or persons* interested in the math 
under Secs. 14 and 18 of the Religious Endowments Act (XX of 
1863) in places where the said Act is still in force, and a suit may 
also be brought by the Advocate-General or two or more persons 
having an interest in the math and haying obtained the consent 
in writing of the Advocate-General, for one or more of the reliefs 
specified in Sec.- S2 of the Code except where the said section has 
not been abrogated by special enactments, e.g., the Madras Hindu 
Religious Endowinonts Act (II of 1927)®. 

2. Suits relating to the personal pro^^ierty of the Mahant : As 
regards the personal property of a Mahant, that is, property 
acquired with his own money or by his own exertions, the same 
does not pass to his natural relatives but passes on his death to 
his spiritual heir including his chela who is recognised as his 
spiritual son. The descent of such property from a guru to bis 
chela does not warrant the presumption that it is religious pro- 
perty^. Suits relating to the personal property of the Mahant 


1. Ouktbbhai v. SoJiangdasji, (1928) I. L. R. 52 Bora. 431. 

2. Vidyapurna v. Vidyanidhi, (1904) I. L. E. 27 Mad. 435, 457. 

3. llam Prakaah v. Anand, (1915-16) L. E. 43 I. A. 73, at p. 76. 

4. Mahadeo Prasad v. Karia, (1935) L. E. 62 I. A 47 ; Bamcharan v. 

Naurangi, (1933) L. E. 60 I. A. 124 (suit by de facto Mahant to recover 
property for the benefit of the math from trespassers). 

5. Venkataramana v. Kasiuriranga, (1917) I. L. E. 40 Mad. 212, 223. 

6. Of. Sec. 73 of the Act. 

7. Plarma Nund v. Nihal Ohand, (1937-38) L. E. 65 I. A. 252 ; but see Susil v. 

Oobtnd, A. I. E. 1934 Pat. 431. 
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ought to be instituted by or against the Mahant or his spiritual 
successor, as the case may be, in his personal capacity'. 

Minor: Every suit by a minor shall be instituted in his name 
by a person who in such suit shall be called the next friend of the 
minor*^. The next friend must preiiq|^n affidavit of fitness along 
with the plaint^. Where the defendant fll||,..minor, the Court shall 
appoint a proper person to be guardian for the suit for such minor*. 

Where a suit is brought on behalf of a minor, the title of the 
suit should run thus ; ‘‘A. a minor by his next friend B. against C.” 

Where a suit is brought against a minor and after a guardian 
ad litem of the minor is appointed, the title of the suit should run 
thus : “A. against B., a minor, by his guardian ad litem G/* 

Under Section 32 of the Presidency Small Causes Court Act XV 
of 1882, a minor ma^ sue in a Presidency Small Cause Court 
without a next friend when the amount claimed does not exceed 
Rs. 500/- and is due to him for wages or for work done by him 
as a servant. 

•% 

Where a suit is instituted on behalf of an alleged minor who is 
in fact a major^ it it appears that it was so instituted through a 
bona fide mistake of the next friend, the suit ought not to be 
dismissed but the plaint ought to be allowed to be amended^. 

Where a person tvho is in fact a minor sues as a major or without 
a next friend^ the defendant may apply for taking the plaint off 
the file with costs to be paid by the pleader or by other person by 
whom it was presented®. This rule, according to the Calcutta High 

1. See observations of Jenkins C. J., in Babajirao v. Laxmandas, (1904) 

I. L. R. 28 Bom. 215, 223. 

2. O. XXXII, r. 1, C. P. Code. 

3. Of. Cal. H. C. O. S. Rules. Ch. XIX. r. 1 ; Bom. H. C. O. S. Rules. Ch. 

XIX, r. 388 ; Mad. H. C. O. S. Rules, O. VIII. r. 2 ; Rang. H. C. O. S. 

Rules, Part II, Ch. I, r. 64. As to who may act as next friend, see O. 

XXXII, rr. 3 & 4, 0. P. Code. 

4. O. XXXII. r. 3, C. P. Code. Cf., Mad. H. 0. O. S. Rules. O. VIII, it. 3-9 ; 

Bom. H. 0. G. S. Rules, Oh. XIX, rr. 339-342, ; Rang. H. C. O. S. 

Rules, Ch. XIX, rr. 339-342 ; Rang. H. C. O. S. Rules, Part II, Ch. 

I, rr. 65-70. 

5. Taqui Jan v. Obaidulla, (1894) I.L.R. 21 Cal. 866 ; Ohasi v. Manga, A. I. 

R. 1932 Lah. 322 ; Shanmuga v. Narayana, (1917) I. L. R. 40 Mad. 743 ; 

Narayan v. Dulal, A. I. R. 1927 Cal. 477 ; Wali Mohammad w. hhak 

A/», (1932) I. L. R. 54 All. 57 ; Amriisaria v. Oamun, A. I. R. 1926 

Lah. 82. 

6. O. XXXII r. 2, 0. P. Code. 
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Courts applies where the fact of minority is apparent on the face of 
the plaint ; and if the fact of minority is to be established upon evi- 
dence taken, the suit ought to be dismissed. According to the Bom- 
bay High Court, ^ in either case, the Court should order the plaint 
to be taken off the lile. The difference between the practice of 
the two Courts lies in this that while an appeal lies from a decree 
dismissing a suit, no appeal lies from an order taking the plaint off 
the file. Where the defendant being aware of the plaintiff’s minori- 
ty, does not object, the decree is binding upon him.^ If the plaintiff 
had instituted the suit in ignorance of his minority and without 
an intention to deceive the Court, the practice is to allow sufficient 
time to enable the minor plaintiff to be represented by a next friend.^ 
But if he attains majority before the Court has decided that ho is 

a minor, there is no necessity to appoint a next friend.® 

% 

Where an adult person is sued as a minors the decree made in 
the suit is binding upon him if he had knowledge of the suit.® 

Where a person who was in fact a minor ivas sued as a major and 
remained unrepresented by a guardian-ad-litem, the decree against 
him is a nullity, even though the plaintiff may have been ignorant 
of the fact of the defendant’s minority.’ 

A minor for whom a disqualified person (i. e., one who cannot 


1. Beni Ram v. Ram Lai, (1886) I. L. Tl. 13 Cal. 189. 

2. Rattonhai v. Chabildas, (1889) I. L. R. 13 Bom. 7. 

3. Mt, FuH Bihi v. Kkokai, (1928) I.L.R. 55 Cal. 712 (Read the observations 
of Page J. at p. 718: The rule that a miiror should be represented by a next 
friend is intended for the benefit and protection of the defendants, but 
the ground upon which protection is afforded to a defendant in a suit 
instituted by a minor is removed when the defendant at all material 
times is aware, or has received notice, of the minority of the plaintiff, 
and yet elects to proceed to trial and taking his chance of obtaining a 
decree in his favour on the merits without raising an objection to or issue 
upon, the maintainability oi the suit ; and xu'cfers the objection for the 
first time on appeal when the trial has gone against him). 

4. Rarichan v. Manakklal, A. I. R. 1923 Mad. 553 ; sec also, Mt. Durga Devi 
V. Our Narain, A. I. R. 1924 Lih. 157 ; AH Ahmad v. Said Mian, (1924) 
I. L. R. 4 Lah. 390. 

5. Rarichan v. Manakklal, supra. 

6. Ramachari v. Duraisami, (1898) I. L. R. 21 Mad. 167 ; Hargobind v. 
Hukwn Ghand, (1923)1. L. R. 45 All. 603; Seshagiri v. Hanumantha, 
(1915) I. K R. 39 Mad. 1031. 

7. Puma Chandra v. Bijoy Ghand, (1912-13) 17 C. W. N. 549, followed in 
Mt. Chambi v. Tara Ghand, A. I. R. 1924 All. 832 ; Radhakisan v. Bhag- 
wandas, A. I. R. 1935 Nag. 235. 
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be a guardian under law or has an adverse interest against the 
minor) had been appointed as guardian-ad-/i7cm and a decree was 
passed against him, the minor cannot be deemed to have been 
a party to the suit, and the decree would not be binding 
upon him.^ 

It is the duty of the Court not only to appoint a gaardiau-rtc?-/t7m 
for the minor, but also to appoint a fit and proper person as such, 
so that there may be an efTective representation^. 

Where there is a certificated guardian in existence^ he must bo 
appointed guardian-arf-/j7em unless there are special reasons for 
not appointing him. Where at the instance of the plaintiff, 
an officer of the Court was appointed guardian-rf<i-/i76?//i for the 
minor defedant, while there was a certificated guardian for him, 
it was held that the decree was void against the minor, although 
the Court acted in ignorance of the existence of such certificated 
guardian^. 

Where a minor member of Joint Hindu family is added as a party in 
his individual capacity along with the manager^ and no proper giiar- 
dmn-additem is appointed for the minor, the decree cannot bind 
him^. 

But, mere want of a formal order of appointment, or want of 
notice to minor or guardian are mere irregularities and the decree 


1. ML Rashid-un-Nisa v. Muhammad Ismail Khan^ (1908-09) L. 11. 36 I. A. 
163. 

2. Ramehandra v. Joti Prasad, (1907) I. L. R. 29 All. 675 (appointment of 

step-mother, a pardanashin lady, who expressed her inability and 
suggested another person as fit to be the guardian) ; Bhagwan JJayal v. 
Param Sukh, (1915) I. L. R. 37 All. 179 (appointment of Amin of Court, 
without ascertaining if there were other fit persons, relations of the 
minor, to be guardian, and no costs of the Amin were ordered to be 
deposited and no action taken by the Amin). But see Lakhmikanta- 
raju V. Jagannatkaraju, A. I. R. 1924 Mad. 281 (where the father was 
unwilling to be guardian and neither uncle nor mother came forward 
to act as guardian and the Court appointed an olficer of Court as guar- 
dian, it was held that the appointment was not bad). 

3. Bhimaji v. Hussain Saheh, (1920) I. L. R. 43 Mad. 808. But it docs not 

matter if the certificated guardian is appointed or changed during the 
pendency of the suit. Sudarsana Rao v. Kameswara, (1935) I. L. R. 
58 Mad. 802 ; Samarendranaih v. Pyareecharan, (1925) I. li. R. 61 Cal. 
1023. 

4. Chandi Prasad v. Balaji Misir, A. 1. B. 1931 All. 136 (1). 
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made in the suit would be binding on the minor, unless it is shown 
that the minor was not efTectivelj represented and his interests had 
been prejudiced thereby^. 

When minor can sue and be sued : 

(ci) In contract : A minor is absolutely incompetent to con- 
tret,* and therefore a minor^s contract is not voidable 
at his option but is void*. Thus, in a suit by the mor- 
tgagee against a minor no decree can be passed on the 
mortgage either against the mortgagor personally or 
against the mortgaged property^. 

Under Sections 38 and 41, Specific Relief Act 1 of 
1877, the Court has a discretion to grant compensation 
in the case of a recision of contract or cancellation of 
an instrument. But such discretion is not to be exercised 
arbitrarily but in a sound and reasonable manner. It is 
well settled that where the alienee chose to advance any 
money to the minor with knowledge of the minority, 
it would be improper to order a refund®. It is equally 
well settled that where an innocent purchaser or alienee 
was induced to part with money to a minor by a mis-re- 
presentation as to his age an order for refund will be 


1. Mussammat Bihi Walian v. Barike Behari, (1902-03) L, II. 30 I. A. 182 ; 

Oirwotf Narayan v. Kamla Prasad^ (1933) I. L. R. 12 Pat. 117, (minor 
sued as major, but mother and guardian appeared, filed written state- 
ment on behalf of minor and contested suit. No formal appointment 
of mother as guardian-ad-litem : Held, decree binding) ; Aramita v. 
Aiidithrao, A. I. K. 1927 Bom. 613 (where notice was not sent to minor 
as required by O. 32, r. 3 (4), Heldy appointment of guardian was 
mere irregularity) ; see also Barodaprasad v. Sakanlal, I. L. R. (1937) 
1 Cal. 586; Munnu Lai v. GhulamlAbbas, (1909-10) L. R. 37 I. A. 77 
(appointment of guardian without affidavit required by O. XXXII 
r. 3 (3), Held, it was a mere irregularity). 

2. ^c. 11, Ind. Cont. Act, 1872. 

3. Mohori Bibi v. Dhurmodas (1903) L. R. 30 I. A. 114. A minor is not 

estopped from setting up his infancy even where he frandulently mis- 
represented his age : Qadigeppa v. Balongcwdat (1931) 1. L. R. 53 Bom. 
741. 

4. Saral Chand v. Mohun Bibi, (1898) I. L. B. 25 Cal. 371, 385. 

5. Mohori Bibi v. Dhurmodas, supra, Cf. Sardar Prasad v. Binaykrishna, 

(1931) I. L. K. 58 Cal. 224 (Fraudulent intention cannot be imputed 
by reason of a presumption of knowledge of law unless the person 
alleged to be fraudulent has such knowledge in fact)^ 



Oh. IX. ] 


Glasses of Persons 


201 


made almost as a matter of course.^ It has recently 
been held in a Madras case that the statatory discretion 
vested in the Courts of India by Section 41 of the Spe- 
cific Relief Act is of wider amplitude than the corres- 
ponding rule of equity administered in England. Once 
it is found that the requirements of the section are satis- 
fied and there exist circumstances which call for the 
exercise of the discretion, the Court is bound to afford 
relief without being hampered by reference to the limi- 
tations which surround the corresponding rule of equity 
as administered elsewhere. Thus, in a given case where 
a minor executed deeds of sale during his minority with- 
out making any mis- representation as to his age and the 
purchasers had no knowledge that the executant was a 
minor when the sales were made, a decree for setting 
aside the sale deed may be made on condition that the 
minor refunds to the purchasers the amount of the 
consideration money received by him®. 

There are difference of judicial opinion as to 
whether, having regard to Sections 38 and 41 of the 
Specific Relief Act, the Court has the power to order 
restitution or compensation where the minor does not 
sue as the plaintiff for the rescission of a contract or 
cancellation of an instrument, but is sued as a 
defendant, and restitution or compensation is claimed 
on the ground of fraudulent misrepresentation of age 
by the minors. According to the Full Bench decision 
of the Allahabad High Court, the equities under the 
said sections arise only where the minor as plaintiff 
sues for rescission of the contract or for cancellation of 
the instrument executed by him®. According to the 
earlier Full Bench decision of the Lahore High Court, 
the equities under the said sections are applicable both 
in suits by and against a minor*. The Madras High 
Court in two cases seem inclined to adopt the view of 
the Lahore Full Bench but in both these cases the 

1. Kamta Pirosad x. Sheo Oapalf (1904) 1. L. R. 26 All. 342 ; Appasamt v. 

Narayanctswami, (1930) I. L. R. 54 Mad. 112. 

2. HanumantJia v. Sitharamayya, I. L. R. (1939) Mad. 203. 

3. Ajudhia Prasad v. Ckandan Lal^ (1937) All. L. R. 764 (F. B.). 

4. Khan Out v. La^ Singh, (1928) I. L. B. 9 Lah. 701 (F. ».). 

26 
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minor was the plaintiff and it was not necessary to 
decide the qaestion as to whether in a suit against a 
minor the Court may order the minor to return the 
benefit or to pay compensation, and their Lordships 
did not therefore decide the question 

While a minor cannot be sued on a contract, he 
may as has already been pointed out, suo for rescission of 
a contract or for cancellation of an instrument exe- 
cuted by him. He may also sue to enforce a contract 
made in his favour. Thus, where a sale* or mortgage* 
or promissory note^ was executed in favour of a minor, 
it was held that suits could be instituted by the minor 
for recovery of possession of the property sold to him, 
or to recover the monies due to,, him under the mortgage 
or promissory note. A minor cannot, however, sue to 
enforce a contract in respect of which there are onerous 
obligations to be discharged by him. Thus, a lease to a 
minor was held not to be enforceable by him as it 
imposed upon him obligations to pay rent and to per- 
form covenants®, 

A Hindu minor on attaining majority may sue to 
have the sale by his natural guardian of his property 
set aside, when there was no legal necessity for the 
sale®. In such a suit the Court is required only to 

1. Appasami v. Narayanaswami, (1930) I. L R. 54 Mad. 112 ; Hanumantha 

V. Sitharamayya, I. L. R. (1939) Mad. 203 ; cf Ktmhibi v. Kalliani 
Amma^ A. I. R. 1939 Mad. 881, 883 (A Mahomedaii minor whose pro- 
perty has been made subject to a void mortgage by an unauthorised 
person is entitled to ignore that mortgage and the mortgagee is en- 
titled to claim no benefit thereunder in law as against the minor.) 

2. Ulfat Rai Qaiiri Shankar, (1911) 1, h. A\\. Munni Kunwar 

V. Madan Qopal, (1916) I. L. R. 38 All. 62 ; Munia v. Perumal, (1911) 
I. L. R. 37 Mad. 390 ; Walidad v. Janak, (1913) I. L. R. 35 All. 370 
(suit by minor against his vendor of property for return of purchase 
money when he was deprived of possession). 

3. Rayhavachariar v. Srinivasa, (I9l7) I. L. R. 40 Mad. 308 (F. B.) ; Zafar 

Ahsan v. Zuhaida Khatun, A. I. R. 1929 All. 604 ; Madhah v. Bai~ 
kuntha, (1919) 4 Pat. L. J. 682 ; Bari Mohan v. Mohini, (1917-18) 22 
C. W. N. 130. 

4. Rangaraju v. Madura, (1913) 24 M. L. J. 363. 

5. Pramila Bala v. Jogesher, (1918) 3 Fat. L. J. 518. 

6. Mon Mohon Chatierjee v. Bidhu Bhusan, (1938-39) 43 0, W. N. 295. 
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find whether the alienation is binding on the minor 
or not. Bat a guardian’s contract for sale or purchase 
made on behalf of the minor is not enforceable by or 
against the minor. This is because a contract for sale 
of immovable property is a contract of a purely 
personal nature, and as no personal liability can be 
imposed on the minor, the minor cannot be compelled to 
perform the contract; for the same reason he cannot 
take advantage of the contract and ask for specific 
performance. The purchaser’s remedy is to claim 
compensation against the guardian and not against the 
minor or his property except in the case where the 
guardian uses the noney obtained from the purchaser 
for the improvement of the minor’s estate, a case which 
stands on a separate footing*. 

Where a lender of money deals with the guardian 
in his or her personal capacity and gives the latter 
credit on that footing only, the remedy of the lender is 
against the guardian and guardian alone. No recourse 
is available against the minor or his estate, even if the 
debts are found to be proper and necessary for the 
minor’s estate. The creditor however can claim to be 
subrogated to the right of indemnity which the guardian 
might have in respect of monies whether of his own or 
borrowed from others, which he has applied for 
justifiable purposes of the estate, but this by its nature 
is a limited right, depending on the state of account 
between the guardian and the ward, and enforceable 
to the extent to which alone the guardian retains the 
indemnity unimpaired. In proper cases, and where the 
guardian is also impleaded as a party to the suit, the 
right of subrogation can apparently be worked out in 
the same suit. The best that the creditor can get in a 
suit in which he has sued the minor direct, without 
impleading the guardian as a party, is a mere declaration 
that he is entitled to subrogation but not a decree 
enforceable against the minor’s estate by process of 
execution*. 


]. Krishna Ghandra v. Sett Rishabka, A. I. R. 1939 Nag. 265. 

2. Margaret Lornie v. Abu Banker Sait, A. I. R. 1939 Mad. 414. 
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A person who has supplied ;the minor with neces- 
saries is entitled to re-imburse himself from the minor’s 
property ; and he can also claim interest on equitable 
grounds'. 

A minor’s estate is liable for a debt evidenced by a 
promissory note executed by his guardian in respect of 
debts proved to have been incurred for his benefit or 
a purpose binding on him, even if the promissory note 
does not disclose that the borrowing was on behalf of the 
minor.^ 

A minor may under certain circumstances sue to set 
aside a decree against him. Mere negligence, apart from 
fraud or collusion, of the next friend or guardian does 
not afford the basis of a suit to sot aside a decree against 
him®. 

(/^) In tort : Unlike in the case of contractual obligations, 
a minor can be sued for all wrongs of omission as well 
as commission in matters where he was old enough to 
knew better. Where, however, a particular intention, 
knowledge or state of mind is essential to constitute a 
wrong, the age and mental capacity of the person charg- 
ed may and should be taken into account as one of the 
circumstances to determine as a fact whether that inten- 
tion, knowledge or state of mind was present^. 

To sustain an action in tort against a minor the tort 
must be independent of any contract, for no person can 
evade the law® which confers immunity to a minor in 
respect of contractual obligations by instituting an 
action which in reality is ex contractu as an action ex 
delicto for the purpose of charging the minor®. Thus, 
where a minor obtained a loan by falsely representing 
his age, he cannot be made to pay the amount of the 
loan as damages for fraud “The cause of action in 


1. Rajratkna CheUiar v. Shaick Mahboob, (1939) M. W. N. 798. 

2. Pickamuthu Udavan v. Appavu Udayan, (1939) M. W« N. 909. 

3. Nana Namdeo v. Dalpat Supadu, (1939) 41 Bom. L. R. 1208 ; Krishnidas 
V. VMoba, I. L. R. 1939 Bora. 340 (F. B.). 

4* See Pollock on Torts, 14th Edn., pp. 48, 49. 

5. See Sec. 11. Ind. Cont. Act, 1872. 

6. Ajudhia Prasad v. Okandan Lai, (1937) All. L. R. 764 (F. B.). 

7. Leslie, v. Sheill, (1914) 3 K. B. 607. 
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such a case is in substance ex contractu and is so direct- 
ly connected with the contract of loan that the action 
would be an indirect way of enforcing that contract.^” 
There are, however, two cases where the minor can 
be sued in tort and held liable, although it may have 
some reference to a contract : 

(a) Where the minor commits a wrong of which a contract, 
or the obtaining of something under a contract, is the 
occasion, and only the occasion.® Thus, where a minor 
hired a horse for riding on the express condition that it 
was not to be used for jumping, and he allowed a friend 
of his to ride and use the horse for jumping several 
hedges and ditches, and the horse was seriously inju- 
red thereby, it was held that the minor hirer could be 
sued for damages, as the wrongful act complained of 
was a mere trespass and an independent tort, apart from 
any question of contract, just as if he had ridden the 
horse without hiring or leave®, 

(Jji) Where it is possible to trace the very property which was 
the subject of contract entered into by a minor by a 
fraudulent misrepresentation as to his age, he may be 
sued for making specific restitution of such property. 
Thus, where a minor had obtained the lease of a furnish- 
ed house by representing himself to be a mi juris and 
the lease was declared void, the lessor would be entitled 
to delivery of possession, and to an injunction restrain- 
ing the minor lessee from dealing with the furniture and 
effects. The lessee would not, however, be entitled to 
obtain damages for use and occupation, because to decree 
this claim would almost tantamount to enforcing the 
minor’s pecuniary liability under the contract which 
is void^. 

Mutwalli: A rautwalli’s right and liability to sue and be sued 
depends upon : 

(r/) his status under the Muhammadan law, in relation to (t) 
a public, and (ii) a private wakf ; 

1. Per Kennedy L. J., in Leslie v. Sheill, (1914) 3 C. B. 607, 621. 

2. Pollock on Torts, 14th Edn., p. 50. 

3. Bumard v. Haggis^ (1863) 14 C. B. N. B. 45. 

4. Lempriere v. Lange, (1879) 12 Ch. D. 675. 
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(b) his stains as a mutwalli appointed by a committee under 
the Religions Endowments Act, 1863. 

The stains of a mutwalli under the Muhammadan Law is as 
follows : 

(i) ?ri7/i regard to a ptihlic tvakf^ he is merely a manager. He 
has no legal estate or any right in the property, the 
rights being vested in the God Almighty. He is not a 
trustee as understood in the English system, ‘ although 
he stands in respect of his obligations in the position of 
a quasi trustee*. His position is more closely allied to 
a receiver or a manager appointed over the property 
than to a trustee in whom the property is absolutely 
vested.* 

The Mahomedan Law is strongly against attaching any right of 
inheritance to an endowment."^ A valid appointment of a mutwalli 
can be made only in one of three modes, (a) by the original 

author of the wakf ov by some person expressly authorised by him, 
or (h) by the executor of the author, or (c) lastly, by the Court, The 
ofiSce of mutwalli may become hereditary by custom. But any 
person claiming to be a mutwalli by heredity must show by strict 
proof of precedents that the mode of appointment was one which 
must be necessarily deemed to have been sanctioned by the author 
of the triist®. 

In the absence of any provision in the trust deed or any evidence 
of usage, the last incumbent can, on his death bed, nominate his 
successor without any judicial order, provided the person so appoint- 
ed is adult and possessed of understanding. Puberty and under- 
standing are essential in case of a valid appointment. Therefore, 
neither a minor nor a person of unsound mind can be appointed a 
mutwalli, but a minor can be a mutwalli where by virtue of some 
provision in the trust deed or otherwise the office devolves upon him. 
The kazi, however, is entitled to appoint somebody to discharge the 

1. Vidya Varuthi v. Balusami^ (1920-21) L. R. 48 I. A. 302. 315, followed in 

Mt Allah Rakhi v. Shah Mohammad, (1933-34) L. R. 61 L A. 50 ; Ahdur 

Rahim v. Narayan Das, (1922) L.R. 50 I.A. 84 ; Rukeya Banu v. Najira 
Banu, (1928) I. L. R. 55 Cal. 448, 461. 

2. Kishwar Jahan v. Zafar Mohammad Khan, (1933) I. L. R. 55 All. 164. 

.3. Muhammad Rustam AH v. Musktaq Husain, (1919-20) L. R. 47 I. A, 224, 
232. 

4. Sayad Abdula v. Sayad Zain, (1889) I. L. R. 13 Bom, 555. 

5. Phatmabi v. Haji A. Musa, (1915) I. L R. 38 Mad. 491. 
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duties during the minority of the inutwalli, who should get the office 
on attaining majority.^ Where the wakf is not in favour of the 
Musalman public but in favour of a particular sect or inhabitants of 
a particular locality or fraternity, the members of which are ascer- 
tainable, the congregation can appoint a mutwalli.^ A vacancy in 
the office of a mutwalli may be filled up by application to Court 
when it does not involve the removal of an existing inutwalli®. 

(ii) With regard to a private wakf^ (that is, a wakf for the 
family of the founder where the ultimate benefit is 
expressly or impliedly reserved for the poor or for any 
other purpose of a permanent character recognised by 
the Mussalman law as religious, pious or charitable)^, 
the estate does not vest in the Almighty but vests in the 
beneficiaries. The inutwalli is, practically speaking, 
the owner of the property, with one limitation, and 
that is, that he cannot make a transfer of the wakf 
property. He holds the property during his life and 
cannot be said to bo a mere manager or superintendent. 
After his death the mutwalliship will go to his legal 
heirs. The mutwalli in the case of a private wakf is 
not accountable to any outsider in respect of the 
income of the wakf property®. 

Suih hy or against mutivallis: Ordinarily it is the mutwalli in 
whom the right of suit relating to wakf property is vested. In the 
case of a public wakf, the mutwalli represents the wakf property 
and is entitled to appear in the courts on behalf of the property as 
the representative of God Almighty.® In the case of a private wakf, 
the mutwalli being practically the legal owner of the property, the 
right of suit is vested in him as such owner. In the case of both a 

1. Per Ameer Ali J., in Piran v. Abdool Karim, (1892) I.L R. 19 Cal. 203, 219, 

220 ; Prince Oholam Hossain v. Sycd Aliaf Hossain, (1933-34) 38 
C. W. N. 214, 224 ; Kanix Zohra v. Syed Muxtaba, (1923) I. L. R. 2 Pat. 
819 ; Syed Hasan Raxa v. Mir Hasan, (1917) I. L. R. 40 Mad. 941. 

2. Piran v. Abiool Karim, supra^ 222. 

3. Abdul Alim v. Abir Jan, (1928) I. L. R. 55 Cal. 1284. 

4. Cf. Sec. 3 of the Mussalman Wakf Validating Act (VI of 1913). 

5. Mohammad Qamar\. Md, Salamat Ali Khan, (1933) I. L. R. 55 All. 512. 

6. Wakf Banam etc. v. Ml, Raj Kali, A.I. R. 1938 All. 157 (In this case, 

their Tjordships Rennet and Ismail .TJ. held, on the analogy of an Idol 
under the Hindu Law and a monastery under the English law, that 
a wakf may be considered as a juristic person and a suit may be 
brought in the name of the wakf represented by the mutwalli). 
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public and a private wakf, if there are more matwallis than one, all 
must be impleaded, and only such of the matwallis as refuse to join 
as plaintiffs must be made defendants^. A decree obtained against 
some out of several matwallis is not binding on the wakf^. 

Suits hy a de Jacto mutwalli : A de facto mntwalli of a Mah- 
omedan religious trust is entitled to act on behalf of the trust and 
sue for recovery of rent of the property belonging to the trust, with- 
out being put to proof of his antecedents and the origin of his 
authority to manage the trust.* He may institute a suit for recovery 
of possession^ of wakf properties from one who may have wrong- 
fully acquired possession of it, if he has acted as de facto mutwalli 
for six years and has acquired an indefeasible right to hold the 
office of a mutwalli®. Under Sec. 2 (c) of the Mussalman Wakf Act, 
XLII of 1923, a mutwalli includes a person, save as otherwise pro- 
vided in the Act, who is for the time being administering any wakf 
property. 

Suits by a future mutwalli : A future mutwalli, that is to say, 
a person on whom the office of mutwalli will fall by descent, on the 
death of the existing mutwalli can bring a suit for setting aside an 
unauthorised alienation made by the existing mutwalli and to have 
the wakf property restored to the service of the mosque®. To such 
a suit the alienees are necessary parties. 

Suits for setting aside alienations nuide by the mutwalli : The 
right of a future mutwalli to bring a suit to set aside unauthorised 
alienations by the existing mutwalli has already been dealt with. 
A suit to set aside alienations by the mutwalli may also be brought 
under 0. 1, r. 8 of the Civil Procedure Code^. 


1. Mohammad Soleman v. Taaadduq^ A. I. B. 1935 Cal. 623, 625. 

2. Abdul V. Nagendra^ 65 I. C. 592. 

3. Abdul Rahim v. Ramxan^ A. 1. B. 1929 All. 518. 

4. Debendra v. Sheik Sefatulla, (1926-27) 31 C. W. N. 184, 191. 

5. Debendra y. Sheik Sefaiulla^ supra, at 191 (The office of mutwalli not being a 

heriditary one, a suit to oust the plaintifi from his office of mutwalli 
is regulated by Art. 120 of the Schedule to the Limitation Act, and if no 
suit has been brought to oust the plaintiff by reason of bis having held 
the office for over six years, he would acquire an indefeasible right to 
hold the office of mutwalli and would acquire a title for the purpose 
of litigation or anything connected with the endowment). 

6. Kaxi Hdsaan v. Sagun Balkrishna, (1900) I. L. B. 24 Bom. 170, 176. 

7. Ashraf Ali v. Mohammad Nurojjoma, (1918-19) 23 C. W. N. 115 (case of an 

unauthorised permanent lease granted by the mutwalli). CtZefaryab 
y, Bakhtawar, (1883) 1. L. B. 5 Alb 497, 
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Suits in cases where no mutwalli has been validly a^^pointed : 
Where there is no properly constituted mutwalli of the wakf pro- 
perty, a representative suit under Order I, rule 8 of the Code of 
Civil Procedure can be brought for the protection and preservation 
of the property*. 

Suits for removal of the mutwalli : In the case of a public wakf, 
a mutwalli may be removed (a) on proof of misfeasance or breach of 
trust, (b) if he is otherwise unfit to hold the office, though the found- 
er may have expressly directed that he should not be removed in 
any case, (c) if he is insolvent, (d) if he claims the wakf property as 
his private estate. A suit for his removal may be brought under 
Sec. 92 of the Code of Civil Procedure^ or under Sec. 14 of the 
Religious Endowments Act^. “The rule of Mahomedan Law that 
a mutwalli or superintendent of an endowment is removable for 
mismanagement does not apply to the case of a trustee who has an 
hereditary proprietory right vested in hiin^ As to parties to suits 
under Sec. 14 of the Religions Endowments Act, 18G3, see “Suits 
under Sec. 14 of the Religions Endowments Act*', pages 172—175. 
As to parties to suits under Sec. 92 C. P. Code, see “Suits under 
Section 92 of the Civil Procedure Code", pages 175—179. 

Parties to suits under Special Statutory Provisions relating to 
wakf or mutivalli : The following statutes have a bearing on the 
question of parties ; — 

(0 The Musalman Wakf Act XLII of 1923. 

(ii) The Bengal Wakf Act XIII of 1934. 

1. Mohammad Abid v. Haji Baksha, A. I. R. 1936 Oudh 133, 136 (suit for 

recovery of possession of property). 

2. Shah Najihuddin v. Amir Hasan, A. I. R. 1934 Pat. 443 (suit under Sec. 

92 C. P. Code, for removal of the mutwalli on the ground of misappro* 
priation and waste, and for framing of a scheme). Other suits under 
Sec. 92 : Faxla y, Zainulah Din, (1932) I. L. R. 13 Lah. 162 (Case where 
the mutwalli set up an adverse claim) ; Ahmad Shah v. Pir Atta Khan, 
(1934) 152 I. C. 323 (case where the mutwalli claimed the property as 
his private property) ; Neuax- Ahmad v. Hasamaddin, (1936) 162 1. 0. 
762 (case where the mutwalli set up an adverse title and was also guilty 
of misfeasance, breach of trust and negligence) ; Mahamed ally v. 
Akber ally, (1933-34) 38 C. W. N. 452 (P. C.) (where the mutwalli was in- 
solvent). 

3. Ml. Hussain Bibi v. Say ad Nur Hussain, (1927-28) 32 C. W. N. 769, 771 

(P. C.).. 

4. Oulam Hussain v. AH Ajan, (1868-69) 4 M. H. C. R. 44, referred to in Bam 

Charan v. Bakhal Das, (1914) I. L. R. 41 Cal. 19, 30. 

27 
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(m) The Bombay Wakf Act XLII of 1923 as amended by the 

Musalman Wakf (Bombay Amendment) Act XVIII of 

1935. 

(JrV) The United Provinces MnsaJman Wakf Act, XIII of 

1936. 

The Bengal Wakf Act XllI of 19S4 : The following are the 
relevant provisions in the Act : 

Sec. 70 (1). In every snit or proceeding in respect of any wakf 
property or of a mutwalli as such except a suit or proceeding for 
the recovery of rent by or on behalf of the mutwalli the Court 
shall issue notice to the Commissioner at the cost of the party ins- 
tituting such suit or proceeding. 

Sec. 70 (4)- In the absence of a notice under sub-section (1) any 
decree or order passed in the suit or proceeding shall be declared 
void, if the Commissioner, within one month of his coming to know 
of such suit or proceeding, applies to the Court in this behalf. 

Sec. 71. In any suit or proceeding in respect of a wakf or any 
wakf property by or against a stranger to the wakf or any other 
person the Commissioner may intervene and shall on his applica- 
tion be added as a party, and shall be entitled to conduct or defend 
such suit or proceeding on behalf of and in the interest of the 
wakf. 

Sec. 72. If there is no mutwalli or the mutwalli refuses or 
neglects to act in the matter within a reasonable time, the Com- 
missioner may in his own name institute a suit or proceeding in 
Court against a stranger to the wakf or any other person for the 
recovery of any wakf property wrongfully possessed, alienated or 
leased, to have any wakf property discharged or an encumbrance 
or obligation wrongfully created or to recover any money belong- 
ing to a wakf. 

Sec. 7S (I). A suit to obtain any of the reliefs mentioned in 
section 14 of the Religious Endowments Act, 1863, and in section 
92 of the Code of Civil Procedure, 1908, relating to any wakf may, 
notwithstanding anything to the contrary contained in those Acts, 
be instituted by the Commissioner without obtaining the leave or 
consent referred to in those Acts. 

Sec. 7Z (2). No suit to obtain any of the reliefs referred to in 
sub-section (1) relating to a wakf shall be instituted by any person 
or authority other than the Commissioner without the consent in 
writing of the Commissioner. 
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Sec. 58. Notwithstanding anything contained in any other law 
a matwalli may be liable to removal by a salt under sub-section 
(1) of section 73 on the ground that he has been fined more thon 
once under section 57. 

Pakka and Kaehba Adatias : 

These types of commercial agents are peculiar to Bombay. 

1. Pakka Adatias : — When an up-country constituent gives 
an order to buy, the adatia is his agent to ascertain the market 
price. Having done that if he accepts the order he is employed 
for reward and undertakes to produce the goods at the due date 
in return for the constituent’s cash and is liable to be sued by the 
constituent upon his failure to produce the goods at the dne date. 
Blit more than that his constituent has nothing whatever to do 
with the seller. He hasmo interest in the contract and the adatia 
can deal with it as he pleases. He is entitled to sue and is liable 
to be sued by the seller upon the contract. If he sells back the 
goods to the seller at a profit, his employer is not entitled to 
and cannot sue him for recovery of that profit nor of course will 
he be liable for any loss^. 

2. Kachlvt Adatias : — “When a cntcha adatia enters into tran- 
sactions under instructions from and on behalf of his up-country 
constituent with a third party, he makes privity of contract be- 
tween the third party and the constituent, so that each becomes 
liable to the other, but he also renders himself responsible on the 
contract to the third party. He does not ordinarily communicate 
the name of his constituent to the third party, but he informs the 
constituent of the name of the third party. The position, there- 
fore, as between himself and the third party is that he is agent 
for an unnamed principal with personal liability on himself. 
His remuneration consists solely of commission, and he is in no 
way interested in the profits or losses made by his constituent on 
the contracts entered into by him on his constituent’s behalf 2"*. 

Partners ; — 

Definition of the term : Persons who have entered into partner, 
ship with one another are called individually ‘partners’ and collect- 

1. Manila}, v. Radhakisson, (1921) I. L. B. 45 Bom. 386, 411. For incidents, 
see Bhagwandas v. Kanji, (1906) 1. L. B. 30 Bom. 205, followed in Bhag- 
wandas v. Burjorfi, (1917-18) L. B. 45 I. A. 29 ; Hukumckand v. Ahrahamy 
(1919) 21 Bom. L. B. 783. 

2. Sobhagmal v. Mntcundehand, (1925-26) L. B. 53 I. A. 241. 
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ively ‘a firm’ and the name under which their bueiness is carried on 
is called ‘the firm name’*. 

‘jPtr/w’ in the mercantile and legal sense : In the mercantile sense 
a firm is looked upon as a body distinct from the members compos* 
ing it. But in the legal sense the name of a firm is only ‘a conven- 
tional mode of designating the persons composing it*. In other 
words, for the purpose of determining legal rights, there is no such 
thing as firm known to the law^. This legal notion of a firm pre- 
vails in India^ ‘though the practical significance of the collective 
term receives a new emphasis in the Indian Partnership Act, 

EJfect of non-recognition of the firm in the mercantile sense: The 
consequences of the non-recognition of the firm in the mercantile 
sense have an important bearing on the determination of the ques- 
tion of parties to suits under this head. In this connection it is 
necessary to bear in mind the effect of 0. XXX of the C. P. Code 
and Sections 25 and 69 of the Indian Partnership Act, 1932. 

Order XX G. P, Gode^ effect 6/*— In the legal sense a firm can 
neither sue nor be sued otherwise than in the names of the partners 
composing it®. But under 0. XXX, r. 1 of the C. P. Code ‘any two 
or more persons claiming or being liable as partners and carrying on 
business in British India may sue or be sued in the name of the 
firm (if any) of which such persons were partners at the time of the 
accruing of the cause of action*. This rule merely provides a new 
procedure. It does not treat the firm as a juristic persmut, A suit 
by or against a firm is therefore really a suit by or against a group 
of individuals, and the name of the firm is the collective name of 
the individuals®. N or does the rule affect the law on the subject 
which is to the effect that partners may sue or be sued in their 
individual names^. 


1. Sec. 4 Ind. Part. Act, 1932. 

2. Ex parte Corbett, (1880) 14 Ch. D. 122, 126 ; cf. Seodayal Khemka v. Johar- 

mull, (1923) I. L. R. 50 Cal. 549, 558 ; Brojo Lai Saha v. Budk Nath 
Pyarilal <Sb Co., (1927) I L. R. 55 Cal. 551 ; Janki Nath v. Dkokar Mull, 
A. I. R. 1933 Pat. 376. Cf. Qhisulal v. Qumhhirmull, (1934-35) 39 
C. W. N. 606 at 613, 614. 

3. Ram Protah v. Oaurishankar, A. I. R. 1924 Bom. 109. 

4. Pollock & Mulla*s Ind. Part. Act, p. 16 ; Ohisulal v. Oumbhirmull, aupt'a 

at p. 613. 

5. Lindley on Partnership, 10th £dn., p. 151. 

6. BiH Kaxmi Begum v. Laehman Lai, (1930) I. L. R. 9 Pat. 717. 

7. Ramdas v. Ram Babu, A. I. R. 1936 Pat. 194. 
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Order XXX, r. 9 of the Code implies that suits between a firm 
and one or more of its partners and salts between firms having one 
or more partners in common may be institated in the firm name, 
provided the firms carry on basiness in British India. 

As to whether the Code authorises the ase of the firm name so 
as to make a partner both plaintiff and defendant is a question invol- 
ved in some obscurity. According to the Lahore High Court, such 
a suit is maintainable in certain circumstances ^ It is not easy to 
follow the ratio decidendi^ of the judgment of the said High Court 
which, in the case decided, was that of a single judge. Upon the 
facts of that case it appears that it was a suit by a firm against a 
partner in his individual capacity and not qua partner. That such 
suits, namely, suits by an individual in one capacity against himself 
in a different capacity, ane maintainable under certain circumstances 
admits of no doubt But this is upon a different principle which 
has nothing to do with the nature of suits which Order XXX, r, 9 
of the Code implies. There is however clear authority for the pro- 
position that the Code does not authorise the use of the firm name 
so as to make a partner both plaintiff and defendant'\ 

As a general rule, partners suing in their individual names 
ought all to join as co-plaintiffs^. If a partner refuses to join as 
plaintiff®, or if a firm has a cause of action, and one member has 


J. Chaudhri Faxl Din etc. v. Ohulam Rasul, A. I. K. 1936 Lah. 648 (suit by a 
firm doing commission agency business in the firm name against G. R., 
a partner of the firm who did transactions of this nature with the firm 
on his own behalf). 

2. Premji Jjudha v. Dosaa Doongersay, (1886) I. L. R. 10 Bom. 358 (In this 

case the plaintiff, as heir of his mother, sued a firm in which he was 
himself a partner to recover the amount of certain loans which he 
alleged his mother in her life time had made to tlie said firm). 

3. Pollock & Mulla's Ind. Part. Act, 1932, p. 16 (note) ; Qhisulal v. Oumbhir- 

mal, (1935) 1. L. R. 62 Cal. 510, 523 (which decides that no suit can be 
brought in the firm name against a partner in the firm), following 
Meyer & Go, v. Faber, (1923) 2 Ch, 422 ; Rustomji v. Seth Purshoitam- 
das, (1901) I. L. R. 25 Bom. 606, 612 (which decides that no suit between 
two houses of trade with a common partner is maintain able), followed 
in Kashinath v, Oaneah, (1902) I. L. R. 26 Bom. 739, 743 (where both 
the plaintiffs were partners in the defendant firm) ; Ohla Nagendrier 
v. Thoomathi, A. I. R. 1927 Mad. 1C96 (A suit can be maintained by those 
members of one firm who are not common to both against the members 
of the other firm). 

4. Trikha Ram v. Durga Prashad, A. I. R. 1934 Lah. 459. 

5. Btdli Mal V. Jhdbba, A. 1. R. 1925 Lah. 504. 
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improperly released it^, the other partners can maintain the suit, 
joining him as a defendant. One partner of a firm can bring a 
snit in the firm name even when the other partners refuse to sue. 
To sneh a snit the objecting partners are not necessary parties in 
the sense that they ought to have been named in the cause-title 
and served with summons of the suit. Such partners as refuse to 
sue are entitled to apply for indemnity against costs to which they 
may be subjected*. 

Section 25 of the Indian Partnership Act, 1932, effect o/— In 
India joint promises create a joint and several obligation in the 
absence of express agreement to the contrary®. As regards part- 
ners, their joint and several liability for all acts of the firm has 
been recognised by the Ind. Part. Act, Sec. 25^. In a suit in res- 
pect of any debts or obligations of a firm a decree can be passed 
against the individual partners who are parties to the suit. 

Section 69 of the Indian Partnership Act, effect of — Under Sec- 
tion 69 of the Indian Partnership Act, 1932, no member of a firm 
carrying on business in British India can enforce any right arising 
from a contract or conferred by the Act against any present or 
past member of it unless the firm is registered and the person 
suing is or has been shewn in the Register of Firms as a partner 
in the firm®. Neither can the firm enforce its rights against any 
third party unless the firm and its members are so registered®. A 
firm although unregistered may be sued by persons outside it but 
cannot plead a set off or institute any proceeding to enforce a right 
arising from a contract unles it is registered^. 

Suits for dissolution or® for accounts of a dissolved firm or for 
enforcement of any right or power to realise the property of a 
dissolved firm, and the powers of the official assignee, receiver of 
Court under the Insolvency Acts are exempt from the prohibition®. 

1. Lindley oh Partnership, 10th Edn., p. 349. 

2. Bhadreawar Goal Supply Go. v. Satis, (1935-36) 40 0. W. N. 824. 

3. Bee. 43 Ind. Contract Act. 

4 In England the liability of a partner is joint, in Scotland, as in India, 
joint and several). 

Bub-section (1) read with sub-section 4 (a) 

6. Sub-section (2). 

7. Sub-section (3) ; Cf Oulab Rai v. Shibba Mai, A. T. R. 1937 All. 674. 

8. 'Or* should be read as 'and/or’ : Gulab Rai v. Shibba Mai, supra. 

9. Sub-section 3 (a) and (b). 
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The prohibition also does not extend to any suit or claim of set 
off of a certain kind not exceeding Rs. 100/- in valued 

It shonld be noted that the Indian Partnership Act, 1932; came 
into force on the Ist October, 1932, but the operation of Sec. i>9 was 
suspended for a year. 

In several cases it has been held that Section 69 would apply to 
suits for enforcement of cUiiins accrued before commencement of 
the Act, if such suits are started after Sec. 69 begins to operate 
and that such suits are not saved by Sec. 74 (b), because that section 
deals only with proceedings pending at the time when the Act 
came into operation and not to future proceedings^. In some cases 
the opposite view has been taken. In a recent case which came 
up before the Madras High Court, the promissory note sued on was 
executed on the 12th of «March, 1931, and the suit on the note was 
filed in August, 1934. Pandrang Row J., held that Sec. 69, cl. (2) 
does not apply as the contract was entered into prior to the com- 
mencement of the Act and that* the suit is expressly saved from 
the operation of the bar imposed by Sec. 69 (2) and by Sec, 74 of 
the Act. Venkataramana Rao J., differed from the above view 
and held that Sec. 69 (2) is not controlled by Sec. 74 (b) and that 
the subsequent registration of the firm is not enough to validate 
the original institution of the suit in as much as the condition re- 
garding registration of the firm is a condition precedent to the 
institution of the suit. On account of this difference of opinion, 
the matter was referred to a third Judge, and Varadachariar J., to 
whom the matter was referred, held that even on the footing that 
Sec. 69 applies to contracts entered into before the Act came into 
force and to causes of action which accrued before that date, the 


1. Sub- section 4 (b) ; Nidhu Gharan v. Jogindra, (1937-38) 42 0. W. N* 

841. 

2. Surendra v. Monohar^ (1934-35) 39 0. W. N. 07, 99, followed in Dasanta 

Kumar v. Ijala Durgadas, (1934-35) 39 C. W. N. 1039, followed in Ram 
Sundar v. Madhu Sudan, (1935*36) 40 C. W. N. 1180 ; Shaxad Khan v. 
Darbar Babu, (1936) I. L. R. 15 Pat. 810 ; Sundararaja v. Mannarsami, 
A. I. R. 1937 Mad. 528 ; Parinchu v. Ravi Varma, A. I. R. 1937 Mad. 
419 ; Danmal Parskottam Dass v. Babu Ram, 1935 A. L. J. 1245 (Sec. 
74 is intended to apply to substantive rights and not to matters of 
procedure and the procedure laid down by Sec. 69 must be followed 
in a suit which is filed after let October. 1933) ; Patel v. Husseinhliani^ 
I. L. R. 1937 Bom. 628 (Sec. 69 is applicable to a firm in existence as 
well as to a dissolved firm). 
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saving words fonnd in Sec. 74 have the effect of exempting a suit 
of this nature from the operation of Sec, 69^. 

The question was considered by a Full Bench of the Rangoon . 
High Court which held, it is submitted, rightly, that Sec. 74 (b) ex- 
tends the saving clause to any legal proceeding or remedy in res- 
pect of any right mentioned in sub-section (a) and which has accrued 
before the commencement of the Act. It would be wrong to say 
that section 74 (b) saves only suits which are pending at the time 
when the Act came into force. It saves a remedy, which connotes 
the right to institute a suit as well. Hence, when a suit has been 
instituted after Ist October, 1933, by a firm not registered under the 
Partnership Act for recovery of a debt accruing before that date, the 
suit is not barred by Sec. 69 of the Act but is saved by the provisions 
of Sec. 74 (b)*-*. This Full Bench case has since been followed by a 
division Bench of the Bombay High Court®. 

Even on the footing that Sec. 69 would apply to suits for enforce- 
ment of claims accrued before the commencement of the Act, there 
are difference of opinion on the question whether a suit previously 
filed by an unregistered firm may be validated by subsequent regis- 
tration. According to some decisions, the registration of the firm 
before suit is a condition precedent and any suit by an unregistered 
firm must be dismissed^. According to other decisions, the suit pre- 
viously filed may be validated by subsequent registration, although 
for purposes of limitation the suit will be treated as filed on the date 
of registration.® 

In any case, the dismissal of a suit by an unregistered firm is no 
bar to a fresh suit after registration if it is within time®. Again the 
dismissal of such a suit cannot operate as res judicata against the 
assignee of that firm which is a registered firm^. 


1. Qirdharilal Son <& Oo, v. Kappini Oowder^ (1938) 2 M. L. J. 44. 

2. Soonoiratn Ramniranjandas y. Junjilal, A. I. R.* 1938 Bang. 273 (F. B.). 

3. Bivappa v. Babu Sidappa, A. I. B. 1939 Bom. 61. 

4. Subramania Mudaliar y. East Asiatic Co. Ltd., 1936 Mad. 991, 

followed in Ohhagan Lai v. Firm Mangal Sain, etc., A. I. B. 1938 Lah. 
767. 

5. Badkaeharan v. Motital, (1930-37) 41 O. W. N. 534 ; Suga Kuer v. Brijraj, 

A. 1. B. 1937 Fat. 526 ; Varadarajulu Naidu v. Rajantanika, A. I. B. 1937 
Mad. 767. 

6. Krishan Lai v. Abdul Ohafur, (1935) I. L. B. 17 Lah. 275 (Sec. 69 (2) appliesi 

to a promissory note executed on behalf of a firm). 

7. Mohan Sing Kishen Qhand v. Janki Doss, A. I. B. 1937 Lah, 241, 
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Subject to the above rules the question of parties to suits relating 
to partnership may be considered under the following heads : — 

1. Suits between partners 

A. during the continuance of the partnership. 

B. after dissolution of the partnership. 

G. where there is a minor who is admitted to the benefits of 
the partnership. 

2. Suits between persons who have agreed to become partners : 

3. Suits by persons induced by fraud to become partners : — 

4. Suits between partners and non-partners : — 

A. where no change in the firm has occurred. 

B. where a change in the firm has occurred. 

C. where there is a secret or dormant partner. 

D. where there is a nominal partner. 

E. where there is a sub-partner. 

F. where there are minors who are admitted to the benefits 

of the partnership. 

G. where a member of a Hindu joint family representing the 

family is a partner. 

H. where the firm is dissolved. 

5. Suits by and against persons holding themselves out as 
partners : — 

6. Suits by and against persons carrying on business in names 
other than their own. 

1. Suits between partners : 

A. During continuance of the partnership: A partner, during 
the continuance of the partnership, can sue his co-partners for general 
accounts of the partnership and dissolution. He may as well ask 
for the granting of an injunction or the appointment of a receiver 
which materially affects all the partners. In exceptional cases, he 
may sue for accounts without asking for dissolution and winding up 
of the affairs of the partnership^. In proper cases he may sue . all 
or some of his co-partners, as the case may be, without asking for 
general accounts or dissolution.^ 

(i) Suits for accounts and for dissolution : The question as to 
who among the partners is competent to sue for dissolution 

1. Kasaa Mai v. Gopi, (1836) I. L. R. 9 All. 120. followed in Krishnaswami v. 

Jayalakshmi^ (1931) I. L. R. 54 Mad. 671 ; Damodara v. Subraya Pat, 
(1917) 33 M. L. J. 509 ; Shib Bam v. Ohinta Har, A.I.R. 1933 Lah. 1032 ; 
Dropadi v. JBankey Lai, I. L. R. (1939) All. 577. 

2. Chhagalal v. Jagiiwandas, A. 1. R. 1940 Bom. 54. 

28 
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' will depend upon the grounds upon which dissolution is 
^ sought. Thus, if a partner has become of unsound mind the 
suit may be brought either (a) by any other sane partners 
or (b) by the next friend of the insane partner. If a partner 
has become in any way permanently incapable of perfor- 
ming his duties as partner, the suit can only be brought by 
one or more of his co-partners, and so on^. 

As to joinder of parties in a suit for general accounts of the 
dealings and transactions of the firm and for its dissolution, 
the rule is that all the members, however numerous, must 
be parties*. In other words, the suit cannot proceed in the 
absence of one of the partners, or, in the event of his death 
/jendenie lite^ in the absence of his legal representatives*. 

It is not sufficient for one to siie en behalf of the others'^, 
specially if the interest of each partner is in conflict with 
that of the other®. ‘But if the partners are numerous, and it 
c«an be shewn that they are divisible into classes, and that all 
the individuals in each class have the same interest, then 
although the interest in each class conflicts with that of 
every other class, there seems to be no reason why, if such 
class is represented by one or two of the individuals com- 
posing it, a decree for a dissolution should not be made.’® 
This is an exception to the rule that to every suit for a 
dissolution all the partners must individually be parties. 

‘If a partner has by virtue of an agreement between him- 
self and his co-partners a right to assign his share in the part- 
nership and to make the assignee a partner, the assignee will, 
by virtue of the agreement, acquire the rights of the assignor, 
and will therefore be entitled to an account from the other 
partners.’^ 

1. Sec 44, Ind. Part. Act, 1932. 

2. Lindley on Partnership, 10th Edn., p. 552 ; Evans v. Stokes, 1 Keen 24 ; 

Richardson v. Hastings, (1843-44) 7 Beav. 301, 307 ; Long v. Yonge, 
(1830) 2 Sim. 369 ; Paras Das v. Prem Ghand, A. I. R. 1935 Pat. 456 ; 
Trikha Ram v. Durga Prashad, A. I. R. 1934 Lah 459. 

3. Putin Behari v. Mahendra, (1921) 34 C. L. J. 405. 

4. Richardson v. Hastings, supra ; Harvey v. lUgnold, 8 Beav. 343. 

. 5. Van Sandau v. Moore, 1 Russ. 441. 

.6. Lindley on Partnership, 10th Edn., i)p. 554, 555. Of. Wallworth v. Holt, 4 
M. & Cr. 619. 

7. Lindley on Partnership, 10th £kln., p. 588 ; Redmayne v. Forster, (1866) 
2 Eq. 467 (foreclosure action by an equitable mortgagee of a share in a 
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In the absence of any such agreement, the assignee of a 
partner’s share cannot ordinarily require any accounts of 
the partnership transactions before dissolution'. A receiver 
appointed at the instance of an assignee of the share of a 
partner cannot, any more than the assignee himself, sue the 
other partners for accounts before dissolution^. 

Where some parties form a partnership and the whole firm 
as a unit carries on dealings with another person in a sort 
. of superior partnership, to an internal suit between the mem- 
bers of the partnership business for dissolution and accounts, 
that other person is not a necessary party®. 

In a suit for dissolution as between partners, neither a sub- 
partner nor an assignee of a partner’s interest^ is a necessary 
party. A suit Ijy a sub-partner for an account of the 
partnership is maintainable against his partner and he must 
accept the account in the main partnership as settled between 
the partners of that partnership unless mala fides or mistake 
has been shown®. 

(Ji) Suit for an account without a claim for dissolution : Suits 
for accounts between partners may be of two kinds, one for 
a general account of the dealings and transactions of the firm 
with a view to the winding up of the partnership, and 
another, for a more limited account directed to some parti- 
cular transaction as to which a dispute has arisen®. There 
is no rule of law now in force that a partial account can be 
ordered only under exceptional circumstances^. 

milling partnership in a case where the articles of partnership einpo- 
wored any partner to sell or dispose of his shares). 

1. Dhmiaji v. Qulah Ghand, A. I. R. 1925 Bom. 347 ; Muthia Chetty v, 
Vcerappa Chetty, (1929) I. L. R. 52 Mad. 509 ; Oowa Petha v. N. II. 
Moos, (1931) T. L. R. 10 Pat. 792. 

2.. Gowa Petha v. N. IL Moos, supra. 

3. Sathappa Cketti v. Subrahmanyan, (1926-27) 31 C. W.N. 857 (P. C.) 

4. Chidambaran Chetty v. Karuthan, (1916) 34 £. C. 543. 

5. Gidasingh v. Bicehand, (1921) 69 I. C. 967. 

6. Binjraj v. Kisanlal, A. I. R. 1933 Nag. 127, 129. 

7. Karrivenkata Reddi v. K. Narasayya, (1909) I. L. R. 32 Mad. 76, followed 

in Binjraj v. Kisanlal, supra, and explained in Santhana Krishna 
Naidu V. Gkellappa Aiyar, A. 1. R. 1927 Mad. 650 ; Firm of Rat Baha- 
dur Harji Mela v. Firm of Kirparam Brij Lai, (1922) I. L. R. 2 Lali. 351 
(suit by a partner excluded from the annual profits of a concern for an 
account and for his share of the profits). 
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Liadley has referred to the following three classes of cases 
.. in which actions for an accoant without a dissolution are 
more frequently common^ : 

(а) Where one partner has sought to withhold from his co- 

partner the profit arising from some private transaction. 

(б) Where the partnership is for a term of years still unexpir- 

ed, and one partner has sought to exclude or expel his 
co-partner or to drive him to a dissslution. 

(c) Where partnership has proved a failure, and the partners 
are too numerous to be made parties to his action and a 
limited account will result in justice to them all. 

(iw) Suit in which neither account nor dissolution is asked fori 
The question of parties in such suits will depend upon the 
nature of the right the plaintiff seeks to enforce. Thus, in a 
suit for obtaining payment of a certain aliquot proportion of 
a certain ascertained sum, the persons entitled to other ali- 
quot shares of the fund are not necessary parties^. If one 
partner had agreed separately with such of his co-partners 
that each should be interested in the profit and loss in a 
certain proportion, he may sue any of his co-partners to 
obtain payment of the proportion of the loss without making 
the others parties.* Suits for contribution are an important 
class of cases under this head. In a recent case the Judicial 
Committee Irave pointed out that between partners any right 
to contribution has reference prima facie at least to the ulti- 
mate balance appearing as the result of a general account. 
Relying on this dictum of the Judicial Committee, the 
Madras High Court in a recent case has pointed out that a 
partner can sue his co-partners for contribution if the right 
to contribution is in respect of a matter not involved in the 
general account*. This seems to be the correct principle 


1. Lindley on Partnership, 10th Edn., p. 590. 

2. Smith V. Snow^ (1809) 3 Madd. 10. 

3. UilU V. 1 Ph. 594 (for this would constitute as so many separate 

contracts). 

4. Arunachalam Chettiar v. Commissioner of Tneome Tax, (1936) L. R. 63 

I. A. 233. 

5. Ohokalihgam Chettiar v. Mayappa Chettier, (1938) 2 M. L. J. 287, 315, 

referring to SedgwieJev, Daniell, {ld!Sl)2 H. & N. 319 and Damodara 
V. Subraya, (1917) 33 M. L. J. 509. For partners’ liability to contribute 
towards iosies, see Sec. 13, Ind. Part. Act, 1932, 
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and it can be stated in a more general form : One partner 
has not a right of action against another for the balance 
owing to him until after final settlement of accounts ; but 
a partner may have a right of action against another for a 
debt which is independent of the partnership account^. In 
some of the decisions this principle has not been kept strict- 
ly in view^. In case of a promissory note executed by some 
of a number of partners for better securing payment of 
a debt owing by them and by their co-partners, it was 
held by the Madras High Coart that one of the makers 
of the note who was compelled to pay the whole amount 
was entitled to sue each of the other makers of the note 
for his proportion of the sum so paid and it was pointed 
out that his right to sue the other partners who did not 
join in making the note has not been established in the 
English cases in the absence of special circumstances^. Suit 
by one partner against another for damages for breach 
of certain covenants in the partnership deed is not 
maintainable^. 

B. After dissolution of the partnership : After dissolution of a 
partnership, any partner or his legal representatives, as the case may 
be, can sue the other partners including the legal representatives of 
a deceased partner^ for the taking of partnership accounts and 
winding up of the affairs of the partnership®. Even where the siirvH 
ving partners alienate any property, the proper remedy of the perso- 
nal representative of the deceased partner is to ask for the taking of a 
general partnership account and not to sue for his share in the alien- 
ated property If upon taking the partnership account the sur- 
viving partners are to get any sum out of the estate of the deceased 


1. Hals.. 2nd. Edn. Vol. 24. p. 480, followed in QhisulaX v. QumbhirmcU, 

(1935-36) 39 C. W. N. 606, 613 ; Durga Prasanno v. Baghu Nath, (1899) 
I. L. K. 26 Cal. 254, 258 ; Thirunavukkarasu v.'' Muthukrishnan, (1931) 
M. W. N. 467. 

2. Of. Ellappa Mudaliar v. Swaminatha Mtidaltar, A. I. K- 1933 Mad. 755. 

3. Damodara v. Subraya, (1913) 33 M. L. J. 509. 

4. Santhana Krishna Naidu v. Chellappa Aiyar, A. I. B. 1927 Mad. 650. 

5. For limit of the liability of the legal representatives to render accounts, 

see Kumeda Okarun v. Asutosh^ (1912-13) 17 C. W. N. 5. 

6. Qopal Cketty v. Vijayraghavachariar, (1922) I. L. R. 45 Mad. 378 ; Bama^ 

swami v. Mutkukaruppan, A.I.R. 1925 Mad. 737. 

7. Sugan Ohand v. Lukke^ A* 1. R. 1938 Nag, 182, 
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partner, they may as creditors bring an action for administration of 
his estate^. 

If a partner without the consent of his co-partner assigns his 
share to an outsider after dissolution of the firm, the assignee can 
bring an action for the winding up of the partnership affairs for the 
purpose of ascertaining and receiving the assignor’s share in 
the partnership. To such a suit the assigning partner who is under 
liability to render accounts in a necessary party*. Although the 
assignee of a share in a partnership is not, during the continuance of 
a partnership, a necessary party, to an action by one partner against 
the other partners for an account, he may become so after dissolution 
of the partnership®. 

Where a firm is dissolved upon the insolvency of a partner, the 
assignee or the receiver in insolvency, as fhe case may be, can sue 
and be sued by the solvent partner for account 

C. Where there is a minor who is admitted to the benefits of a 
partnership : In England a minor may be a partner®, although, 
generally speaking, he incurs no liability and cannot be sued for 
debts of the firm during his minority. In British India, a minor 
cannot be a partner®, but with the consent of all the partners for the 
time being, he may be admitted to the benefits of a partnership^. 
He is not entitled to sue the partners for an account or payment 
of the share of the property or profits of the firm*. At any time 
within six months of his attaining majority, or of his obtaining 
knowledge that he had been admitted to the benefits of the 
partnership, whichever date is later, such person may give public 
notice that he has elected to become or that he has elected not to 
become a partner in the firm. If he fails to give such notice he shall 
become a partner in the firm on the expiry of the said six months®. 
Where such person elects not to become a partner he shall be entitled 


1. Robinson v. Alexander, 2 01. Fin. 717. 

2. Lindley on Partnership, 10th Efln., p. 552. 

3. Hals., 2n(l Kdn. Vol. 24, Art. 903, p. 473. 

4. Lindley on Partnership, 10th Edn. p; 583. 

5. In Re. A. and M., (1920) 1 Ch. 274 (where the only two partners were 

infants). 

6. Sanyasi Charan v. Krishnadhanj (1922) L. It. 49 I. A. 108. 

7. Sec. 30(1). Ind. Part. Act, 1932. 

8. Sec. 30(4), Ind. Part. Act, 1932. 

9. Sec. 30(.5), Ind. Part. Act, 1932. 
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to sae the partners for the purpose of his share of the property and 
profits'. 

2. Suits betiveen persons who have agreed to become partners i If 
a person agrees to become a partner he is liable to be sued for 
damages for breach of the agreement^. If a member of a firm 
agrees to introduce a stranger into the firm, the latter may sue the 
former for damages for breach of the agreement^. To such a suit 
the other members are not necessary parties. Where by the Articles 
of partnership between two partners there is a covenant that they 
and their respective executors and administrators would continue 
partners for twenty-one years, determinable upon the death of both 
partners unless their respective representatives should agree to con- 
tinue the business for the residue of the term, and there being no 
provision in the Articles for the case of the death of either partner 
during the term, and one of the partners died during the term, and his 
executors and administrators refused to be concerned in the business 
with the surviving partner and called for an immediate dissolution, 
it was held that the executors repudiating the partnership were 
entitled to a dissolution ; but that such relief would be given to them 
in equity, subject to any legal right which the surviving partner had, 
to recover damages against the executors of the deceased partner 
for a breach of the covenants contained in the articles^. 

3. Suits by persons induced by fraud to become partners : If a 
person has been induced by fraud to become a partner and if the 
fraud was committed by the other partner, the person defrauded may 
either affirm or rescind the contract, but in any case he is entitled 

1. Sec. 30(7), Ind. Part Act. 1932. 

2. Andrews v. GarsUn, 10 C. B.N.S, 444. (The defence in this case was that the 

plaintiff carried on trade in partnership with one S. and he acted with 
fraud and dishonesty with his said partner, which fraudulent and dis- 
honest acts were unknown to the defendant at the time of his entering 
into the agreement— wherefore the defendant declined to carry into effect 
the said agreement. Heldj that this i»lea afforded no answer to the 
action). 

3. McNeill v. Reid, (1833) 9 Bing. 68. (The defence in this case was that the 

plaintiff was aware of the fact that persons were already in partnership 
with the defendant, consequently the defendant could not, without 
tlic consent of such persons, force a stranger into the firm, Held : 
This is no answer in the mouth of the defendant, for he should have 
secured the consent of his partners ])eforc he ventured to enter into such 
a contract). 

4. Dawns v. Gollinsj (1849) 6 Hare 418. 
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to damages for any loss which he may have snstained by reason of 
the frand^. But if the fraud has been committed by a third person, 
then the person defrauded cannot rescind the contract ; he can only 
sue the person who defrauded him for damages’. 

4. Suits between partners and non-partners : 

(A) Where no change in the firm has occurred : As already 
pointed oat, as a general rale, in salts by partners, all partners mast 
join as plaintifPs and those who refase to join as co-plaintiffs mast 
be joined as co-defendants. Any partner may sae in the name of 
the firm or in the name of himself and his co-partners withoat their 
consent^, and any partner may defend an action broaght against the 
firm without the consent of his co-partners^ provided he indemnifies 
the firm against the consequences of his so doing. In suits by non- 
partners against partners, all the partners, however, need not be 
joined as defendants, in as much as in India, the liability of the 
partners for all acts of the firm is joint and several®. But this 
general rale has its exceptions, or apparent exceptions, and they 
relate to suits ex contractu, ex delicto, and suits for enforcement of 
equitable rights. We may deal under this head with two classes of 
cases : (1) Sui.ts ex contractu ; (2) Suits ex delicto . 

(1) Suits ex contractu : The subject can be classified under two 
sub-heads : 

(a) Negotiable instruments. 

(b) Other contracts. 

(a) Negotiable instruments \ Suits by the firm : — If a promissory 
note is executed in favour of a firm in the firm name, the 
persons composing the firm when the note was executed 
ought to be plaintifis®. But if a promissory note is executed 
in favour of one of the partners only, such one is the proper 
person to sue on the note^. The indorsee from such person 

1. Bindley on Partnerdhip, 10th Edn., pp. 573-575. For effect of rescission, 

read Sec. 52, lud. Part. Act. 1932 ; cf. Small v. AtUcood, Younge 507 ; 
MeConnel v. Wright, (1903) 1 Ch. 546. 

2. Bindley on Partnership, 10th Edn., p. 573. 

3. Whitehead v. Hughes, 2 Cr. & M. 318 ; Bhadreswar Goal Supply Co, v. 

1935-36) 40 O. W. N. 824. 

4. Goodman v. De Beauvoir, 12 Jur. 989 and 1037. 

5. Sec. 25, Ind. Part. Act. 1932. 

6. Bindley on Partnership, 10th Edn., p. 348. 

?• Ohettyar, K. S, V. {Firm) v. Mahoo, A. T. R. 1934 Rang. 280 ; Baicden v. 
Howell, 3 Man. & 638. 
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is also entitled in his own name to receive or recover the 
amount due thereon. But although the person in whose 
favour a promissory note is executed is the proper person to 
sue on the note, a suit brought in the name of the firm of 
which such person is a member will not be thrown out^. 

If the only or last endorsement upon a bill or note is an 
indorsement in blank, any lawful holder of the bill or 
note may sue upon it, unless he has obtained the bill by 
fraud, or unless the bill or note has come to his hands with 
a conditional right ouly^. Since the proper persons to sue 
upon a bill of exchange or a promissory note are only those 
named in the instrument as drawers, payees or indorsees, 
they are entitled to do so, notwithstanding the fact that some 
of them are not iuifact partners. Thus, in a case where a 
bill of exchange was drawn by the name, style and firm of 
O, & H., and G. alone as the drawer and payee of the bill 
sued the acceptor, it appeared that G. traded in the firm 
name of G. & H. and that a man of the name of H. was 
employed as the clerk of G. but was held out to the world as 
partner— that H, ought to have been joined as a co- 
plaintifT, in that he was to be considered in all respects a 
partner as between himself and the rest of the world®. 

But if the name of a person is mentioned in the note as 
promisee by mistake, the person intended as the real promisee 
of the note can maintain a suit on the note and it is not 
necessary for him to bring a suit for rectification of the 
instrument before bringing a suit on the note"^. This is dis- 
tinguishable from the class of c:ises where what is sought 
to be proved is not that the parties intended that the benefit 
of the pro-note should accrue to a person not named in the 
pro-note, but that, by the jiromisee named in the pro-note. 


1. Brojo Lai v. Budk Nathj (1928) I. L. R. 55 Cal. 551, 558, followed in Sewa 

Ram V. Hoti Lai, (1931) I. L. R. 53 All. 5. The view taken in that case 
that a suit on a promissory note can be maintained by the true owner 
and not merely by the holder of the note has been dissented from in 
HarMshore v. Oura Mia, (1931) I. L. R. 58 Cal. 752. 

2. Sec. 54 Neg. Inst. Act ; Law v. Parnell, 7 C. B. (N. S.) 282. 

3. Guidon v. Robson, 2 Camp. 302. 

4. G opal Row Y. Veerappan, (1912) 13 I. C. 95 (Mad.)) a case where the 

plaintiffs father was dead and his name was inserted by mistake, the 
parties intending all the time that the plaintiff was to be the promisee. 

29 
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the real promisee was intended.^ Thas the holder of a 
promissory note, though merely a benamdar, can maintain a 
suit thereon^. A suit by the true owner is not maintainable, 
even if the holder be a party thereto and he admits that he 
is merely a benamdar of the plaintiff. The true owner may 
however bring a suit on the consideration.^ 

(ft) Negotiable imtruments : Suits against the firm : In this 
connection the distinction between trading and non-trading 
firms should be borne in mind. A firm is a trading firm if 
its business consists in buying and selling which are of a 
commercial nature. The business of a non-trading firm is 
not of a commercial nature, e. g., where it is a professional 
business, or even the business of a farmer or a quarry 
worker where there is no buycng or selling of goods, or 
an aucbioner^. Any partner in a trading firm has an 
implied authority to borrow money and for that purpose “to 
draw, make, sign, indorse, accept, transfer, negotiate and 
procure to be discounted, promissory notes, bills of exchange, 
cheques and other negotiable paper, in the name and on 
account of the partnership This authority is subject to two 
limitations : *His acts beyond the business will not bind the 
firm. Neither will his acts done in violation of his duty to 
the firm bind it, when the other party to the transaction is 
cognizant of, or co-operates in such breach of duty^*^. 

In case of trading partnerships^ the drawing of a bill by 
one partner in the recognised trading name binds 
even the secret partners who were not known or named 

1. Siihha Narayan Vathiayar v. Ramaswami, (1907) I. L. R. 30 Mad 88, 

referred to in Oopal Row v. Veerappan, (1912) 13 I. C. 95 (Mad.). 

2. Raghubir Mahto v. Ramasray, A. I. R. 1939 Pat. 347. 

3. Harhishore v. Oura Miya, ((1931) I.L.R. 58 Cal. 752. disBenting from Brojo 

Lai Saha v. Budhnath, (1928) I. L. R. 55 Cal. 551 ; Cf. Surajman 
Prasad v. Sadanand, (1912) I. L. R. 11. Pat. 616. 

4. Saremal Punamehand, v. Panamehand, (1924) I. L. R. 48 Bom. 176, 182, 

and the English cases cited. 

5. Bank of Australasia v. Briellat, (1847) 6 Moo. P.C. 152, 193, 194, followed in 

Saremal Punamehand v. Punamehand, supra ; Ram Chandra v. Kasem 
Khan, (1923-24) 28 C. W. N. 824 ; Moti Lai v. Unao Commercial Bank, 
(1930) I. L. R. 52 All. 851 ; Bunarsee Dass v. Qholam Hossein, 13 Moo. 
1. A. 358 (case of a transaction not within the scope of the partnership) ; 
Kirk V. Blurton, (1841) 9 M. A W. 284 ; Maung Pe Thaung v. Toungo 
Timber Qo» (1932) L L. R. 10 Rang. 204. 
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at the time, unless however it were known to the holder 
of the bill at the time he received it that the transac- 
tion was the private affair of a single partner' ; and 
'it is immaterial that the act of the partner is in fraud 
of or inconsistent with an agreement with the other 
partners, provided it is done ostensiblj on behalf of the 
firm and within the scope of his authority as a partner’^. 
If a person dealing with an individual partner has reason 
to think that what is done in the partnership name is 
done for private purposes, he is put upon enquiry to 
ascertain the extent of the partner's authority®. 

The implied authority of one partner, to bind another 
by signing bills of exchange and promissory notes in their 
joint names may be rebutted by express notice to the 
party taking such security from one of them and the 
other would not be liable for it though it was represented 
to the holder by the partner signing such security that 
the money advanced on it was realised for the purpose of 
being applied to the payment of partnership debts and 
that it was in fact so applied®. 

In no case, the firm would be liable if the promissory 
note or bill of exchange mentions nowhere in it the name 
of the firm®. No person is liable on a negotiable instru- 
ment unless his name appears upon the instrument in 

1. Motilal V. Unao OommercM Bank, (1930) I. L. B. 52 All. 531 ; Beckham 

V. Drake, (1847) 11 M. W. 315 ; Ram Ghandra v. Kasam Khan, (1923- 
24) 28 C. W. N. 824. 

2. Ohitty on Contracts, 19th Edn., 476 ; Hambro v, Bumand, (1904) 2 K. B. 

10 . 

3. Re Riches db MarahalVa Trust Deed, (1865) 4 Da G. J. <& Sm. 581 (In this 

case a partner drew bills in the name of a partnership firm and 
obtained acceptances to them from various persons by fraudulent 
misrepresentation and then indorsed the bills, so accepted, with the 
name of the firm and again indorsed them over to himself, Held : 
the partner's private bankers who discounted the bills, having full 
notice of the fact that their customer was using partnership property 
for his private purposes, cannot be allowed to prove in bankruptcy, for 
the loss they have sustained and on the fraudulent acceptance against 
the estate of the surviving partners). Of. Kirk v. Blurton, (1841) 9 M. & 

W. 284. 

4 . Qallway {Lord) v. Mathew db Smithson, (1808) 10 East. 264. 

5. Kwfmg V. C. A. M. A. L, Firm, (1933) 144 I. C. 866 (Bang). 
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sach a ^ay that upon a fair interpretation of the instru- 
ment his name is the real name of the person liable on 
the bill ; and it is not open to the plaintiff to make any 
partner other than the signatory liable on the plea that 
the signatory was acting for an undisclosed principal. 
But although a partner whose name does not appear on 
the bill or note may not be sued thereon, he will be liable 
in an action on the debt, if he agreed to make himself 
liable for the debt or if his partner who was a party to 
the instrument borrowed for the benefit of the joint 
trade. But the indorsee of the note cannot recover 
against the partner not executing the note*. 

hi case of noyi-trading partnerships^ one partner cannot 
bind his co-partner by bills except by express authority or 
by evidence that such power is usually vested in such 
]>artner. Therefore, a solicitor, a partner with another, 
cannot without express authority of his co-partner, bind 
the latter by a bill or note*. The rule is the same in the 
case of partners carrying on business as brokers*. So in 
the case of a mining* or farming® concern, bills accepted 
by one partner without express authority of his co-part- 
ners do not bind the firm. This rule is applicable to the 
business of auctioneers, but if the partnership articles 
provide for purchases and sales of goods and property 
and also the drawing and accepting of bills in the course 
of the partnership business, the firm of auctioneers will 
be liable on a bill accepted by a partner in respect of 
a partnership transaction.^ 


1. Sadusuk Janki Das v. Maharaja Sir Kishan Per shad, (1918-19) L. R. 46 

I. A. 33; Somasundaram y. Krishnamurti, (1907) 17 M. L. J. 126; 
cf. Brojo Lai y, Budh Nath (1923)1. L. R. 55 Cal. 551, 559, dissented 
from in Harkishore v. Oura Mia, (1930-31) 35 C. W. N. 53, 57. 

2. Dickinson v. Valpy, (1829) 10 B & O. 128, 136, 137, followed in Garland v. 

Jacomh, (1873) L. R. 8 Eq. 216, 219. 

3. Hedley v. Bainhridge, (1842) 3 Q. B. 316 ; Forster v. Maekrethf (1867) L. R. 

2 Ex. 163. 

4. Yates v. Dalton, (1858) 28 L. J. Exch. 69. 

5. Dickinson v. Valpy, (1829) 10 B. & C. 128, 136, 137 ; Cf. Brown v, Kidger, 

(1858) 3 H. & N. 853, 859. 

6. Oreenclade y. Dower, {1828) I h. ii C. 

7. Wheatley v.- Smithers, (1907) 2 K. B. 684 C. A. 
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If a member of a non-mercantile firm has assented to a 
bill being drawn by his partner in the firm’s name, pay- 
able to the order of the firm, he impliedly authorises its 
endorsement as if the business of the firm required the 
drawing and indorsing the bills. ^ 

(&) Other Cofitracts : Suits by the firm : Where a contract is 
made by a partner in his own name, the firm may sue upon 
it, provided it can show that the contract is for and on 
behalf, and for the benefit, of the firm. It makes no differ- 
ence if the partner entering into the contract has for the 
purposes of the agreement provided money out of his own 
pocket^. In such a case, the partner with whom the con- 
tract has been personally made is also entitled to sue upon 
that contract in his own name without joining the co- 
partners as plaintiffs, although in such a suit the benefit 
of the contract would result to the partnership firm. This 
right to sue is based upon the well-recognised rule that an 
agent having an interest in the contract which he has en- 
tered into on behalf of the principal is entitled to sue in 
his own name.^ 

(fj) Other Contracts : Suits against the Jinn : As a general 
rule, all partners are liable for acts done and obligations 
incurred by one partner in the course of his business and 
within the scope of his authority/ Thus if goods are sup- 
plied to the partnership at the request of one of the part- 
ners acting within the scope of his authority, express or 

1. Qarland v. Jacomb, (1873) L. It. 8 Eq. 216, 219, referring to Lewis v Reilly^ 

1 Q. B. 349. 

2. Mdkhanlal v. Basudharanjan^ (1934) I. L. R. 61 Cal. 504. Note : The old 

English rule relating to contracts under seal, namely, the person or 
persons with whom such contracts arc expressly entered into are alone 
entitled to sue upon them, does not apply to India : Beekham v. Drake, 
(1841) 9 M. & W. 79 ; Ghinnaramanuja v. Padmetnahha^ (1896) 
I. L. R. 19 Mad. 471, 476 ; cf. Birachand v. Jayagopal, (1925) I. L R. 
49 Bom. 245, 258. 

3. Agaeis v. Farbest (1861) 14 Moore P. 0. 160. followed in Kapurji v. Pan- 

naji, (1929) I. L. R. 53 Bom. 110 ; Coorla Spinning v. VallabMas, A. I. 
R. 1925 Bom. 547, following Williams v. Millington, (1788) 1 Hy. BL 
81 \ Durga Prasad v. Cawnpore Flour Mills, A. I, R. 1929 Oudh 417, 

(• Secs. 18 and 19, Ind. Part. Act, 1932. Note that Sec. 19 is subject to the 
proviflons of Bee. 22 of the Act. 
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implied, all the partners are liable for the value of them.^, 
notwithstanding any misapplication of the goods by that 
partner.^ Any person dealing with the firm is entitled 
to presume that a partner has the usual implied authority 
and to bind the firm notwithstanding any restriction agreed 
on among partners, unless he has notice of that restric- 
tion^. A partner has authority in an emergency to bind 
the firm, e, g., he may borrow money on the firm's credit 
to enable the business to be carried on*. 

The other partners are not liable for acts done and obli- 
gations incurred by one partner without authority unless 
they have ratified the unauthorised acts of their co-partner or 
have by words or conduct induced third persons to believe 
that the acts done and obligations ^incurred by their co- 
partner to such third persons were within the scope of his 
authority.® As regards the liability of partners in respect of 
contracts not binding on them but of which they have had 
the benefit, the rule is that the use of the money borrowed by 
a partner in his own name by the firm is at the most, evidence, 
but not conclusive, to show that the borrowing was in fact 
on account of the firm.® The ultimate tost of the liability of 
the firm would be, Did the firm by one of its partners or 
otherwise enter into the contract ? If the contract of loan 
is with one partner and not with the firm, as a general rule, 
the lender has no right to make the firm liable although the 
money borrowed was applied for its benefit.^ ‘Where, how- 


1. Qlenester v. Hunter , (1831) 5 C. &. P. 62 ; Barton v. Hanson, 2 Camp. 

97 ; Karmalt Abdulla v. Karim ji Jitoanji, (1915) I. L. K. 39 Bom. 261, 
276 (P. C.). 

2. Bond V. Gibson, (1801) 1 Camp. 185 ; Sec. 27, Ind. Part. Act, 1932. 

3. Sec. 20, Ind. Part. Act. 

4. Sec. 21, Ind. Part. Act. Note that the words of this section are much too 

comprehensive to allow any limitations on the partner's authority in 
an emergency. 

5. Cf. Sec. 237, Ind. Cent. Act. The personal liability of a partner who gave 

the creditor reasonable cause to believe that the acting partner had 
authority, is in the nature of an individual estoppel and not peculiar to 
the law of partnership. Query : Will this estoppel prevail against 
Sec. 22 of the Ind. Part. Act 1932 ? 

6. Ram Ohandra Sahu v. Kasem Khan, (1923-24) 28 C. W. N. 824. 

7. Bevan v. I^ewis, 1 Sim. 378 ; SmUh v. Graven, 1 Cr. & J. 500 ; Riekeite v. 

Bennett, 4 0. B. 686. Cf. Gordkandae v. Raghubirdasjif (1932) 34 Bom. 
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ever, money borrowed by a partner in the firm name but 
without authority of his co-partners has been applied in 
paying off debts of the firm, the lender is entitled in equity 
to repayment by the firm of the amount which he can show 
to have been so applied even though he knew that the money 
was borrowed without authority ; and the same rule applies 
of money bona fide borrowed and applied for any other legi- 
timate purposes of this firm. This doctrine is founded partly 
on the right of the lender to stand in equity in the place of 
those creditors of the firm whose claims have been paid off 
by his money ; and partly on the right of the borrowing 
partner to be indemnified by the firm against liabilities bona 
fide incurred by him for the legitimate purpose of reliev- 
ing the firm of it^ debts or carrying on its business.^ 

In order to bind a firm, an act or instrument done or 
executed by a partner or other person on behalf of a firm 
shall be done or executed in the firm name or in any other 
manner expressing or implying an intention to bind the 
firm.^ This rule of course does not affect any provision of 
law relating to the execution or registration of deeds or docu- 
ments, or relating to negotiable instruments which are 


L. B. 1137 (case of a non- trading partnership) ; Kasam v. Narayan, 
A. I. B. 1930 Nag. 42 ; Kush Kanta v. • Chandra Kanta^ (1923-24) 28. 

O.W,N. 1041, 1043, 1045. Cf. See. 22. Ind. Part. Act, 1932. 

1. Sec. 22, Ind. Part. Act, 1932, which is new. Of. Sec. 6 of the Eng. Part. 

Act, 1890, to which there is a proviso^ that the section shall not affect 
any general rule of law relating to the execution of deeds or negotiable 
instruments which has been omitted from the Indian Act. 

2. This result does not follow from Sec. 6 of the Eng. Part. Act, 1890, which 

runs as follows : — 

“An act or instrument relating to the business of the firm and done 
or executed in the firm-name or in any other manner showing an 
intention to bind the firm, by any person thereto authorised, whe- 
ther a partner or not, is binding on the firm and all the partners, 
Provided that this section shall not affect any general rule of law 
relating to the execution of deeds or negotiable instruments.’' 

In the words of the Special Committee on the Indian Partnership bill, 
“The English model says that certain acts if done in a certain way bind 
the firm. Clause 22 of the Indian Bill says that those acts do not bind 
the firm unless they are done in a certain way.” The verbal variations 
in See. 22 of the Ind. Part. Act are not merely variations in form but in 
substance* 



282 


Pa/rties 


[ Pt. IL 

governed by the Negotiable Instraments Act, but its effect 
would be that an instrument, other than a negotiable instru- 
ment, to be binding on the firm must purport to be the deed 
of all the partners or must imply an intention to bind the 
firm, although it was executed by only one of the partners. 
A deed will not be binding on the firm if it does not express 
or imply an intention to bind the firm. 

Thus, a mortgage ^ or lease ^ or any other contract ^ exe- 
cuted by a partner will bind the firm, only if it appears, 
either expressly or by implication, from the deed itself, that 
it was executed for, or on behalf of the partnership, or for 
partnership purposes. 

There is much scope for judicial interpretation of section 
22 of the Indian Partnership Act, lp32, as it is worded, and 
judicial determination of its effect on the liability of partners 
on grounds of individual estoppel arising out of ratification of 
unauthorised acts or inducing third parties to believe that the 
partner dealing with them had authority to incur the obliga- 
tions on behalf of the firm. It will be a matter for judicial 
determination if oral evidence would be admissible to show 
that the party liable on the contract contracted for himself 
and as the agent of his copartners and that such persons are 
liable to be sued on the contract although there is no 
allusion to them at all in the deed, and the deed is not 
in such form as to express or imply an intention to bind the 
firm. 

(2) Suits ex delicto : 

hi suits hy partners fur torts, the general rule is, that all partners 
ought to join where a joint damage accrues to them. In other words, 

1. Cf. Juggeemundas v. Bamdas, (1841) 2 M. I. A. 487 *, Asan Kani v. Soma^ 

aundaram, (1908) I. L. B. 31 Mad. 206. Cf. Jafferali v. Standard Bank 
of S. Africa, (1928; 47 C. L. J. 292. (These and the two following cases 
were decided before the Ind. Fart. Act, 1932, was enacted, but the 
facts of these cases fall within the requirements of Sec. 22 of the 
‘ Act). 

2. Cf. Chinnaramanuia v. Padmanabha, (1896) I. L. B. 19 Mad. 471, 476. 

3. Mathura Nath v. Bageatcari, (1927) 46 0. L. J. 362, 366 (case decided under 

Sec. 251 read with tSec. 231 of the Ind. Cont. Act. In this case a certain 
elephant was hired by a partner for the purpose of employing him in 
the partnciship business. The other partner who was undisclosed was 
held liable.) 
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where the iaterest ie joint, all may join in the action'. As illastra- 
tion of this doctrine we may consider saits for libel. If the libel is 
on the firm the snit can be brought by the firm. It may well be that 
a statement is a libel both on a firm and on an individual partner of 
a firm ; for example, where it is alleged that one of the partners in 
the firm is insolvent. In such a case the partner and the firm have 
separate causes of action which may be properly joined.^ If one 
partner is libelled and the libel cannot bo imputed to the firm, the 
suit for the libel shonld be brought in the name in the individual 
partner who is aggrieved.^ 

In mils agaimt partners for torts^ the general rule governing 
the liability of a firm for a wrongful act of a partner is contained 
in section 26 of the Indian Partnership Act, 1932, which runs as fol- 
lows : — , 

‘•Where, by the wrongful act or omission of a partner acting in 
the ordinary course of the business of a firm, or with the authority 
of his partners, loss or injury is caused to any third party, or any 
penalty is incurred, the firm is liaide therefor to the same extent 
as the partner.*' 

This section is based upon the principle of agency according to 
which everyone is answerable for the acts or defaults of his servants 
and agents in the course of their employments. A firm will be 
liable if the tort complained of is imputable to a firm and a suit in 
respect of it may be brought against all or any of its partners. It 
follows that if a wrong is extraneous to the partnership business the 
other partners are not liable. In one case the Bombay High Court 
held that if one partner maliciously prosecutes a person the other 
members of the firm are not liable in damages unless all the mem- 
bers are in some way or other privy to the malicious prosecution.^ 
But although the decision may be correct upon the particular facts 
of that case, it must not be supposed to lay down the general test. 
If a malicious prosecution is started by a partner and if the prose- 
cutor was acting in the interest of the firm and not merely for his 
private purposes, then, however perverse or erroneous that prosecu- 
tion may be, the other partners are liable whether at the time they 
knew anything about the prosecution or not.® 

1. Forster v. Lawson, (1826) 3 Bing. 452. 

2. O. II, r. 3, C. P. Code ; Forster v. Lawson, supra. 

3. Solomons y. Medex, 1 Stark. 191. 

4. Ahmedbhai v. Framji, (1904) I. L. E, 28 Bom. 226. 

5. See Pollock & Mullah’s Ind. Part. Act, Ist Edn„ p. 71 (foot-note), relying 

on Oilixens Life Assurance Oo, V. Broicn, (1904) A. 0* 423, 

30 
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A person who holds himself out as a partner in a firm is not 
liable for tort committed by an actaal partner of that firm.^ 

B. WJiere a change in the firm has occurred : A change in the 
members of a firm may take place by reason of either the intro- 
duction of a new partner, or the retirement, death or bankruptcy 
of an old one. 

(/) Bg retirement : The word “retire’* is properly confined to 
cases where a partner withdraws from a firm and the re- 
maining partners continue to carry on the business of the 
firm without dissolution of partnership as between them. 
It does not cover the case where a partner withdraws from 
a firm by dissolving it, which should properly be referred 
to as a dissolution and not as a retirement^. 

A retiring partner is liable to a&y third party for acts of 
the firm done before his retirement. But such liability may 
be discharged by an agreement made by him with such 
third party and the partners of the reconstituted firm, 
and such agreement may be implied by a course of dealing 
between such third party and the reconstituted firm after 
he had. knowledge of the retirement®. 

Notwithstanding the retirement of a partner from a* firm, 
he and the partners continue to be liable as partners to third 
parties for any act done by any of them which would 
have been an act of the firm if done before the retirement 
until public notice is given of the retirement.* 

A retired partner is however not liable to any third party 
who deals with the firm without knowing that he w*as a 
partner®. 

‘The retirement of a partner in no way affects his rights 
against or obligations to strangers in respect of past trans- 
actions. Subject, thereto, a retired partner ought to join 
as a defendant, in every action to which, had he not retired, 

1. Smith V. Belley, (1891) 2 K. B. 403. 

2. Note of Special Committee under See. 32, Ind. Fart. Act, 1932. 

3. Sec. 32 (2), Ihd. Part. Act, 1932. 

4. Sec. 32 (3), Ind. Part. Act, 1932 (It is not necessary to give separate 

notices, as under the English law, to old customers). Notices under 
Sec. 32 (1) may be given by the retired partner or by any partner of 
the reconstituted firm. 

5. Proviso to Sec. 32 (3), Ind. Part. Act, 1932. 
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he would have been a necessary party. This rule holds 
good even where a contract is entered into before 
and the breach of it occurs after the retirement of a 
partner^. 

(it) By introduction of a new partner : An incoming partner 
is not liable for any act of the firm done before he be- 
came a partner^.. He is liable for the future debts of the 
firm®. The new firm, including the new partner, may 
agree to assume liability to pay the existing debts of the 
old firm and the creditors of the old firm may agree to 
accept the new firm as their debtor and discharge the old 
one^. Tf there is any such agreement, the incoming part- 
ner will be bound by it, but his liabilities in respect of 
the old debts wil?» attach by virtue of the new agreement, 
and not by reason of his having become a partner.’® ‘It 
must be borne in mind, that even if an incoming partner 
agrees with his co-partners that the debts of the old shall 
be taken by the new firm, this, although valid and binding 
between the partners, is, as regards strangers, ree inter alion 
acta, and does not confer upon them any right to fix the 
old debts on the new partners®/ 

‘If on the introduction of a new partner or the retirement 
of an old partner the debts due to the old firm are assigned 
to the new firm, the new firm can sue in respect of them, 
either in its mercantile name or in the names of its mem- 
bers^. 

(Hi) By death : Subject to contract between the partner, a 
firm is dissolved, amongst other grounds, by the death of 
a partner®. This rule shall apply even where the part- 
nership is for a period fixed^. 

Where under a contract between the partners the firm is not 
dissolved by the death of a partner, the estate of a deceased 

1. Lindley on Partnership, 10th Edn., p. 360, 

2. Sec. 31 (2), Ind. Part. Act, 1932. 

3. Sec. 25, Ind. Part. Act, 1932. 

4. JRolfe v. Floiver, (1865) L. R. 1 P. C. 27 ; Ex parte Whitmore, 3 Dcac. 365, 

5. Lindley on Partnership, 10th Edn., p. 268. 

6. Lindley on Partnership, lOth Edn., p. 268 ; Russa Engineering Works 

V. Kanara Transport Co., (1926) 1. L. R. 49 Mad. 930. 

7. Lindley on Partnership, 10th Edn., p. 359. 

8. Sec. 42, Ind. Part. Act, 1932. 

9. Sayyad Abdul Hawk v. Yikuntam, A. I. R. 1927 Mad. 491. 
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partner is not liable for any act of the firm done after his 
deaths 

The rule that “where a firm constituted for a fixed term 
continues to carry on business after the expiry of that term, 
the mutual rights and duties of partners remain the same 
as they were before the expiry of that term so far as they 
may be consistent with the incidents of partnership at will", 
has been substantially acted upon in the case of a partner- 
ship business being continued by the surviving partners 
after the death of a member of the original firm^. 

(ii;) By imolvency : Sec. 34 of the Indian Partnership Act 
provides as follows : 

"(1) Where a partner ill a firm is^ adjudicated an insolvent he 
ceases to be a partner on the date on which the order of adjudication 
is made, whether or not the firm is thereby dissolved.’* 

‘•(2) Where under a contract between the partners the firm is 
not dissolved by the adjudication of a partner as an insolvent, the 
estate of a partner so adjudicated is not liable for any act of the firm 
and the firm is not liable for any act of the insolvent done after the 
date on which the order of adjudication is made.’* 

See “Insolvent*^ under “Classes of Persons", pp. 185, 188. 

C. Where there is a secret or dormant partner : “Dormant part- 
ners may join as plaintiffs in an action on a contract entered into 
on behalf of the firm of which they are members. But a dormant 
partner never need be joined as a co-plaintiff in an action 
on a contract entered into with the firm or with one of its 
members"®. 

“Dormant partners are liable on all contracts entered into on 
behalf of the firm to which they belong, and whether such a 
contract is written or unwritten, express or implied, it is clear 
that a dormant partner may be sued upon it. Dormant partners, 
moreover, ought to be made co-defendants in an action on a con- 
tract binding the firm'’^. 

The estate of a partner who, ’ not having been known to the 
person dealing with the firm to be a partner, retires from the firm, 


1. Sec. 35, Ind. Part. Act, 1932. Of. Bee. 45. 

2. King Chucks (1653) 17 Beav. 325 ; Lindley on Partnership, 10th Edii., 

p. 486 ; Pollock & Mulla’s Partnership Act, p. 50. 

3. Lindley on Partnership, lOth Edn., pp. 349, 350. 

4. Lindley on Partnership, 10th Edn., pp. 354, 355, 239. 



dh* iX. ] CioAsses of Petson^ 287 

is not liable for acts done after the date on which he ceases to be 
a partner^. 

D. Where there is a nominal partner : In England the posi- 

tion of nominal partners is stated thus : ‘^Nominal partners, that 
is, persons who are not entitled to share the profits of the firm, 
bat whose names appear and are nsed as if they were, never need 
join as plaintiffs in an action on an ordinary contract not under 
seal. If a partner retires, and leaves his name in the firm, it is 
not necessary that he should be a co-plaintiff in an action brought 
by the continuing partners in respect of what has happened since 
the retirement. But i£ a nominal partner's name is on a bill of 
exchange or promissory note, he ought to be a party to the action 
brought upon it ; and the same rule applies to actions on contracts 
under seal”*. ' 

It has already been pointed out that the old English rule relating 
to contracts under seal, namely, the person or persons with whom 
such contracts are expressly entered into are alone entitled to sue 
upon them, does not apply to India. Subject to this exception the 
English rule above set forth shall apply to India. 

E. Where there is a sub-partmr : “A sub-partnership is as it 
Were, a partnership within a partnership. If several persons are 
partners and one of them agrees to share the profits derived by him 
with a stranger, this agreement does not make the stranger a partner 
in the original firm. The result of such an agreement is to consti- 
tute what is called a sub-partnership”®. 

A sub-partner is not liable to be sued by the creditors of the 
firm by reason only of his participation in the profits thereof^. 

F. Where there arc minors who are admitted to the benefits of the 
partnership : Where a minor is admitted to the benefits of a part- 
nership, his share is liable for the acts of the firm, but be is not 
personally liable for any such acts®. Where such minor on attain- 
ing majority becomes a partner under circumstances specified in 

1. Proviso to Sec. 45, lad. Part. Act, 1932. 

2. Lindley on Partnership, 10th Edn., p. 350. 

3. Lindloy on Partnership, lOth Edn.. p. 66. 

4. Lindley on Partnership, 10th Edn., pp. 66, 67. 

5. Sec. 30 (3), Ind. Part. Act, 1932 ; Jjaehmi Narain v. Beni Ram, (1931) 1. L. 

B. 53 All. 479 (The section applies where a minor is admitted to the 
benefits of a subsisting partnership) *, c£. Jafferdli v. Standard Bank of 
A/rica. A.I.It. 1928 P. 0. 135. 
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Sec. 30(5), Ind. Part. Act, 1932, be becomes personally liable to third 
parties for all acts of the firm done since he was admitted to the 
benefits of the partnership 

Q. Wfwre a member of a Hindu joint family representing the 
family is a partner : A Karta of a Hindu joint family may enter 
into a partnership with strangers, acting for the joint family and 
employing the joint family assets^. The Karta is accountable to the 
family but the partnership is exclusively between him and the 
stranger partners. If the Karta died, the partnership would be dis- 
solved on his death. The surviving members of the family cannot 
claim to continue as partners^. 

Where on a dissolution the managing member partner has entered 
into an arrangement prejudicial to the interests of his family, the 
junior coparceners in that family may vtake steps to protect the 
interests of their family and for the realisation of what represents 
the share of their managing member in the assets of the dissolved 
partnership^, 

H. Where the firm is dissolved : Section 45, Ind, Part. Act, 1932, 
provides — 

*'(1) Notwitlistaiiding the dissolution of a firm, the partners 
eontihiie to be liable as such to third parties for any act done by 
any of them which would have been an act of the firm if done before 
the dissolution, until public notice is given of the dissolution : 
Provided that the estate of a partner who dies, or who is adjudicated 
an insolvent, or of a ijartner who, not having been known to the 
person dealing with the firm to be a partner, retires from the firm, 
is not liable under this section for acts done after the date on which 
he ceases to be a partner.” 

"(2) Notices under sub-secUon (1) may be given by any partner.” 

Where there has been dissolution to the knowledge of the plain- 
tiff, he cannot make an outgoing partner liable unless he served the 
writ of summons upon him®. 

**(1) Notwithstanding anything contained in section 45 of the 
Indian Contract Act, 1872, where two or more persons may sue or 
be sued in the name of a firm under the foregoing provisions and 
any of such persons dies, whether before the institution or during the 

1. Bee. 30 (6), Ind. Part. Act, 1932. 

2. Banded v. Lachmichandy (1861) 1 Bom. H. C. app. li. 

3. Sokkanadha v. Sokkanadhay (1905) I. L. B. 28 Mad. 344. 

4. Venkataramana v. Varahalu, A.I.B. 1940 Mad. 308. 

5. O. XXX, r. 3 (Proviao)i C. P. Code. 
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pendency of any suit, it shall not be necessary to join the legal 
representative of the deceased as a party to the suit. 

(2) Nothing in sub-rule (I) shall limit or otherwise affect any 
right which the legal representative of the deceased may have — 

(a) to apply to be made a party to the suit, or 

(b) to enforce any claim against the survivor or sur- 
vivors.'*^ 

Section 47, Ind. Part. Act, 1932, provides — 

After the dissolution of a firm the authority of such partner 
to bind the firm, and the other mutual rights and obligations of the 
partners, continue notwithstanding the dissolution, so far ns may 
be necessary to wind up the affairs of the firm* and to complete 
transactions begun but unfinished at the time of the dissolution, but 
not otherwise : 

Provided that#tlic firm is in no case bound by the acts of a 
partner who has been adjudicated insolvent ; but this proviso does 
not affect the liability of any person who has after the adjudication 
represented himself or knowingly pcrmitte<l himself to be rejn*esented 
as a partner of the insolvent.** 

5. Suits hy and against persons holding themselves out as part^ 
ners : The liability of a person as partner by holding out is pro- 
vided for in Section 28 of the Ind. Part. Act, 1932, thus : — 

“(1) Any one >vho by words spoken or written or by cx^nduet 
represents himself, or knowingly permits himself to be represented, 
to be a partner in a firm, is liable ns a partner in that firm to any 
one who has on the faith of any such representation given credit to 
the firm, whether the person representing himself or represented to 
be a partner, does or docs not know that the representation has 
reached the person so giving credit. 

(2) Where after a partner’s death the business is continued in 
the old firm name, the continued use of that name or of the deceased 
partner's name as a part thereof shall not of itself make his legal 
representative or his estate liable for any act of the firm done after 
his death.” 

The above rule is neither more nor less than a special application 
ot the principle of estoppel.^ 

frequently happens that after a dissolution of partnership, 
one or more of the partners continue to carry on the business of the 


1. O. XXX, r. 4, 0. P. Code. 

2. Babu alias Oobindoss v. Ookuldoss, A. I. R. 1930 Mad. 393 (disposal of 

partnership property by surviving partners for purposes of winding up 
held to give a good title to the purchaser). 

3. MoUwo, March db Co, v. Court of Wards, (1872) L. R. 4 P. C. 436 ; 

Porter v. Incell^ (1905-06) 10 O. W, N. 313, 320, 
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late firm under the old name. In applying the doctrine of holding 
out to the retiring partner in such cases, it must be remembered 
that a person who deals with a firm after a change in its constitu- 
tion is entitled to treat all apparent members of the old firm and all 
persons whom he knows to have been members of the old firms 
as continuing to be members until he has notice to the contrary.^ 

*‘The usual ground upon which it is sought to hold a partner, 
who has retired and given notice of his retirement, liable under the 
doctrine of holding out, is that he has allowed or suffered his former 
partners to continue to use the old firm name/’^ 

6. SiiitB hy or against persons carrying on business in names 
other than tlmr own : Any person carrying on business in a name 
or style other than his own name, may be sued in such name or 
style as if it were a firm name,^ but he cdhnot sue in that name.^ 
On the death of such a person the suit must be brought against 
his legal representatives,^ and not against him in his trade name/ 

Receiver : Receivers as parties to suits may generally bo 
divided into three classes : 

I. Receivers appointed out of Court. 

II.. Receivers appointed by Court. 

III. Receivers in Insolvency proceedings. 

I, Receivers appointed out of Court : Receivers may be ap- 
pointed of property by agreement between persons interested in 
such property or by virtue of any statutory power enabling a 
person to appoint a receiver. Common instances of such receivers 
are — 

(a) Where co-sharers of properties appoint a receiver to 

manage the properties and to institute and defend suits 
in connection therewith. 

(b) Where a mortgagee appoints a receiver by reason of a 

power expressed in the mortgage deed, or where regis- 
tered debenture-holders appoint a receiver of the assets 


1. Lindley on Partnership, 10th Edn., p. 73 ; cf. Sec. 32, I nd. Part. Act, 

1932. 

2. Lindley on Partnership, 10th Edn., p. 278. 

a O. XXX, r. 10. C. P. Code (O.XLVIIIA, r. 11, B.S.C ). 

4. Bhagvan v. HiraJh A. I. B. 1932 Bom. 516 ; Samrathrai v. Kasiurhhai^ 

AJ.B. 1930 Bom! 216.. 

5. Habib Bax v. Samuel Fiix db Oo., A. I. B. 1926 All. 161 (2). 

6. Uaribandhu v. Harimokan, (1930) 1. 1^. B. 57 Cal. 931, 
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of the company by reason of a power expressed in the 
deed.' 

(c) Where a mortgagee appoints a receiver under Sec. 69A 
of the T. P. Act, 1882, as amended by Act XX of 1929.* 
The right of suit of a receiver appointed by agreement between 
persons will depend upon the terms of his appointment. A receiver 
which a mortgagee can appoint under Sec. 69A of the T. P. Act 
shall have “power to demand and recover the income of which he is 
appointed receiver, by suit, execution or ^otherwise, in the name 
either of the mortgagor or of the mortgagee to the full extent of the 
interest which the mortgagor could dispose of etc.** In suits by or 
against receivers appointed out of Court, no leave of Court is neces- 
sary, and in suits against such receivers there is no necessity for any 
notice under Sec. 80, C. P* Code. 

II. Receivers appointed hy Court : The powers of a receiver 
appointed by Court are limited by the terms of his appointment. 
If there is no evidence as to the terms under which ho was appoint- 
ed, it may be presumed that he was appointed undet Order XL, r. 1, 
C.P.Code, in terms of Form No. 9 given in App. F., which is the 
form in use in the Mofussil.* The subject of receiver appointed 
by Court as a party to suits may be considered under the foilwing 
six heads : — 

(a) When Receiver may sue. 

1. Cf. Sec. 118, Ind. Companies Act, 1913. A receiver so apixjintcd shall 

have |K>wcr to take possession of, collect and get in the property charged 
by the debentures, and for that purpose to take all proceedings in the 
name of the Company or otherwise as may seem expedient : Palmer's 
Company Law, 13th Edn., page 312. 

2. Under Sec. 69A, T. P. Act, 1832, the power to appoint a receiver is implied 

not only in the case of English mortgages, but also in the case of 
mortgages referred to in clauses (b) and (c) of that section. A receiver 
can be appointed under the Trustees and the Mortgagees Powers Act 
XXVIII of 1866 in case of English mortgages, but Sec. 69 of the T. P. 
Act, 1882, as it stands after the amendment, has virtually repealed 
> Act XXVIII of 1866 in its application to mortgages. 

: 3. JcMar Ali v. Monmohanj (1928) I. L, B. 55 Cal. 1216, 1220. Note : A 
different Form has been substituted in place of the Form given in the 
Code by the Rules framed by the Madras High Court under Sec. 122 
C. P. Code. For special Forms of order appointing Receiver by the Cal- 
cutta, Madras and Rangoon High Courts (Original Side) see Form No. 
1 App. F. (Calcutta High Court O. S. Rules) read with rules 5 and 7 of 
Chap. XXI, Form No. XL (Madras High Court O. S. Rules) read yfitb 

31 
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(b) When Receiver may be sued. 

(c) When Reoiever is a necessary or proper party to 
snits. 

(d) Suite by or against Receivers : Leave of Court — 

(e) Snits 'against Receivers : Notice under Sec. 80 

C. P. Code— 

(f) Abatement of Suits. 

(a) When "Receiver may sue : A Court may authorise a receiver 
to sue in his own .name,^ and a receiver who is authorised 
to sue though not expressly in his own name, may do so by 
virtue of his appointment with full powers under O. XL, 
r. 1 of the C. P. Code.* Where a receiver obtained permis- 
sion to bring a suit on behalf of the parties interested in the 
estate, but brought the suit in his own name, it was held 
that the error was only of form dnly.* ‘^From the point of 
view of convenience the rule allowing a receiver to sue in 
his own name is the preferable one. Thus, for instance, a 
receiver may be appointed in a suit in which there is a 
dispute as to the title of the property, and if the receiver 
was compelled to sue in the name of the true owner, be 
could not dQ so, because the question of true ownership is 
the subject matter of the litigation. He could not very well 
sue in the name of both the contesting parties as one of 
them admittedly has no title ; nor could he sue in the name 
of the party at whose instance he was appointed, 
because the order of the appointment of a receiver 
gives no advantage to the party applying for it and at 
whose instance it is made over other claimants of the 
property.*"^ 

(b) "When Receiver may he sued : The receiver alone is to be 
sued in the following cases : — 

Order XX, r« 13. Form No. 10 (Rangoon High Court O. S. Rules) read 
with rules 203 and 206. 

1. Aekut Sitaram v. Shivajirao, A.I. R. 1937 Bom. 244. 

2. Jagai Tarini v. Naba OopcU, (1907) I. L. R. 34 Cal. 305, 313, 316, 317, 318, 

followed in Jabhar AH v. Monmolian, (1928) I. L. R. 55 Cal. 1216 at p. 
1220. Of. Haji Oassim v. K. B. DuU, (1914-15) 19 C. W. N. 45 ; Achut 
Siiaram v. Shivajtrao, A. 1. R. 1937 Bom. 244. 

3. Juggunnaik Pershad v. C. S, Hogg, (1869) 12 Suth. W. R. 117, referred to in 

JagtU Tarini v. Naba Qopal, supra at p. 313 ; Jdbbar AH v. Monmohan, 
supra, 

4« Pbt Mookeijee and Holmwood J.J., in Jagat Tarini v. N<sba Oopal^ supra. 
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(1) Where he has made a contract in his own name or entered 
into a contract in his own name.^ 

(ii) In respect of any act purported to be done by him in 
his ofBcial capacity.^ 

A receiver can be sued even after his discharge.’ 

(c) Wlien Receiver is a necessary or i^roper party to suits : The 
following test is to be applied to determine whether a recei- 
ver is or is not a necessary party to a litigation. The appoint- 
ment of a receiver does not of itself debar a creditor of the 
person over whose estate the receiver has been appointed 
from sning for his claim provided that snch snit does not in 
any way interfere with the possession or jurisdiction of the 
Court appointing the receiver. But if the object of the suit 
is to affect a property lawfully in charge of a receiver, he is 
not only a proper but a necessary party to such a suit, and that 
by way of addition to and not substitution for the parties 
primarily responsible^. 

Illustrations : — 

{%) A. sued for recovery of money alleged to be due on account of the price 
of jute sold to D. H. the eldest son of D. was appointed receiver of the assets left 
by his father. A. therefore prayed for a decree against the estate of D. in the 
hands of the receiver. Beldf the receiver is a necessary party to the suit : 
Banku Behari v. Harendra, (1910-1911) 15 C. W. N. 54. 

(ii) A. sued the beneficial owners for declaration of title to property. Heldy 
ill a suit for declaration of title when the beneficial owner has been made a party, 
it is not necessary to join the receiver : Rodger v. Ashutosh, (1901-02) 6 C. W. N. 
829. 

{Hi) A. filed a suit against the heirs of a deceased person, whose estate was 
in the hands of a receiver. The receiver had nothing to do with the satisfaction 
of the claim. Ileldt the receiver was not a necessary party to the suit. The 
plaintiff could get a decree against the representatives and if he wished to execute 
the decree against the estate, he should go to the Court which appointed the receiv- 
er for permission to attach the estate in the hands of the receiver : Mooe v. 
Abdul Husain^ A. I. B. 1925 Bom. 523. 

1. Rodger v. Ashutoah, (1901-02) 6 C. W. N. 629. 

2. Of. Sec. 80, C. P. Code. 

3. Harihar v. Jaharuddin, (1921-22) 26 C. W. N. 992 ; Radharani v. Purna 

Chandra, (1929-30) 34 O. W. N. 671; Dinshaw v. Amrit Lal,{W6l) 
I.L. R. lOPat. 379. 

4. Jotindra V. Sarfaraj Mia, (1909-10) 14 O. W. N. 653,658 ; SSohra Bibi y. 

Zebeda Khatun, (1910) 12 C. L. J. 368, 371 (suit by a partuer against the 
legal representatives of a deceased partner for ascertainment^ and 
distribution of assets of the partnership in the hands of a receiver). 
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: (ivj A receiver,: in pursuance of the directions of the lOpijrt, borrowed 
Bs. 5,000/- from B. on mortgage of a certain press. In execution of his mortgage 
decree, S purchased the property at a court-sale. P, a joint owner, of ^the press, 
brought a suit for a declaration that the sale that had ^keh place in execution 
of the mortgage decree was not binding in as much as the mortgagee had wrong- 
fully and fraudulently caused to be sold propertied which were not included with- 
in the mortgage. Held, the receiver who was himself the mortgagor, was .vijbally 
interested in the sale that took place apd . it was certainly desirable, if not essen- 
tial, that he should have been made a party : Sarada Churn v. Prativd Sundarij 
(1935-30) 40 C: W. N. 428. 423. ' ^ ' 

(d) Sttils by or against Receivers : Leave of Court 

(1) When leave to sue necessary : As a general rule, a 
receiver can neither sue nor be sued without the leave of 

. the Court. ^ In India there is no statutory provision which 
requires a party to take the leave of the Court to sue a 
. , p receiver, and grant of such lodve is made not in the 
exercise of any power conferred by statute but in the exercise 
of Courtis inherent powers®. 

(2) When leave to defend necessary : When a suit is 
brought against the receiver with the leave of the Court, the 
receiver may or may not defend the suit according as 

, he has or has not a good or valid defence* When he wants to 

defend, it is wise for him to obtain sanction to defend, other- 
wise, if he be unsuccessful the Court may refuse to allow him 
his costs of the action. * 

(3) When no leave to sue the Receiver necessary : No leave 
of Court is necessary to sue a receiver — 

(i) If there is ainy statutory right of auing such ; a 
receiver^. 

(n) According to the Patna High Court, if the receiver 
has already been discharged and is no longer an oQicer 
of the Court.® 


1. Miller v. Ram Ranjan, (1884) I. L. K. 10 Cal. 1014, followed in Dunne v. 

Kumar Chandra, (1903) I. L. R. 30 Cal. 593, 598 ; Fink v. Corpora^ 
tion of Calcutta, (1903) I. L. R. 30 Cal. 721, 724. 

2. Braja Bhusan v. Sria Chandra, (1919) 4. F. L. J. 20, 28. 

3. See Kerr on Receivers, 10th Edn., pp. 253, 254. 

4. Kuppuswamy Ayyar, Receiver v. Suppan, (1907) I. L. B. 30 Mad. 505 (suit 

under Sec. 85 Madras Rent Recovery Act, VIII of 1865) ; Kelu Aekan v. 
Thandavan, A.I.R. 1933 Mad. 340 (suit under O. XXI, r. 63, C. P.Code.). 

5. Dinahavjy. Amrit ImI, (1931) I. L. R. 10 Pat. 379 ; cmitra, Radharani v. 

Purna Chandra, (1929-30) 34 C. W. N. (171. 672. 
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‘ (4) When Receiver need. not obtain leave to sue r 

(i) In all aaits for ront institoted in any of the Mofnss- 
il Coarts of the Madras Presidency, it is not necessary for 
the receiver appointed by any Of these Courts to obtain 
leave to sue 

(li) In all suits for rent where a receiver of immov- 
able property is appointed by any of the High Courts of 
. Calcutta, Madras and Rangoon, it is not necessary for 
the receiver to obtain leave to sue, whether the suit is 
instituted on the original side of any of these Courts 
or in any Mofussil Court under any of the said High 
Courts*. ' 

(5) Leave when to he obtained : It was at one time 
held by the Calcutta High Court that the leave of the 

r 

Court was a condition precedent to the institution of a suit 
against a receiver*, but subsequently this view has been 
dissented from and it has been held thUt the defect of 
obtaining leave prior to the institution of the suit can be 
. cured by subsequent leave*. 

. (6) Effect of want of leave : If a suit is instituted 
against a receiver without sanction previously obtained 
(where such sanction is necessary) and no such leave is 
subsequently obtained, the proceedings initiated must bo 
invalid.® If the object of the suit is to interfere with the 
possession of the receiver, the party suing without the 
leave, of the . Court is guilty of contempt of Court, but in a 
prbper case, the Court may grant the plaintiff leave to pro- 

. i. , Sec Form of . Order under the Rules framed by the Madras. High Court 
under Sec. 122 of the C. P. Code, substituting Form No. 9, App. F., 

^ ^ Sch. I , C. P. Code. 

2. See, Rules 5 and 7 of Chap. XXI of the Cab High Court O. S. Rules, 

Order XX, r. 13 of the Mad. High Coart O. S. Rules, Rules 203 

and 206 of the Rang. High Court O B. Rules. Note the difference 
between the above Calcutta and Rangoon Rules and Form I, App. F., 
und Form 10 prescribod respectively under the said Rules. . 

3. Pramatha Nath v. Khetra Nath, (1905) I. L. R. 32 Cal. 270. 

4. Banku Behari v. Harendra, {1910r 11) 15 C. W. N. 54 ; v. 

Apwrfta, (1910-11) 15 O. W. N. 925 ; of Burdwan y. Apurba, 

(1910-11) 15.' C, . W. N. 872 .; RustomJeBW, Frederic, (1919) 1, L. R. 46 
. Cal. 352 ; Srihari v.’ Satya Charan, A. I. R.i 1926 Cal. 1040 ; Karooth 
alias Lakshmiamma v. Manavikraman, (1920) If L. R.. 43 Mad. 793. 

5. Srihari v. 8aiya Charon, A. I. R. (1926) Cab, 104(\ . 
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ceed with the suit. In a case where there are joint recei- 
vers with power to bring and defend suits, a suit by one 
against the other without leave specially obtained from the 
Court is not liable to dismissal^. 

(7) Ejfect of want of objection that no leave obtained : 
As a general rule, a suit instituted without leave, where 
leave is necessary, is liable to be dismissed even though 
no objection is taken as to want of such leave^. But it 
may well be that the Court may not be appraised of want 
of leave because no objection as to want of leave is taken 
in the written statement or at the commencement of the 
hearing. In a Madras case, it was held that a suit against 
a receiver without leave of tho Court should be dismissed 
and not remanded to the lower Court for obtaining the 
necessary leave, specially when such an objection was 
taken by the defendant in his written statement and was 
disregarded by the plaintiff^. But in a Calcutta case, where 
no objection was taken as to want of leave until the close 
of hearing, it was held that the plea had been waived^. 
But in a still later case, where a suit was instituted against 
a receiver without the leave of the Court and no objection 
was taken as to want of such leave, and a decree was made 
against the receiver, on appeal, the Calcutta High Court 
remitted the case to the trial Court for a retrial of the 
suit on the plaintiffs obtaining the sanction of the proper 
Court to continue the suit against the receiver®. 

(e) Suits against Receivers : Notice under Sec. 80 ^ G. P. Code ; 
Receiver appointed by Court is a public officer and is en- 
titled to notice under Sec, 80 of the Civil Procedure Code 
if the suit against him is in respect of acts done in his 
official capacity. 

Illustrations : 

(i) A receiver of certain mortgaged properties \ras sued after his discharge 
for accounts on allegations of misappropriation, improper collections, etc. Held, 
the acts complained of were done by the said receiver in his official capacity 

1. Satya Kripal v. Satya Bhupal, (1913-14) 18 C. W. N. 546. 

2. Dunne v. Kumar Chandra, (1903) I. L. K, 30 Cal. 593, 597. 

3. Venkatasubbramiuh v. Nambura Ramiah, (1914) 24 1. C. 62'^. 

4. Satya Kripal v. Satya Bhupal, supra ; cf. Sanyasiah v. Atehanna, (1922) 

42 M. L. J. 339. 

5. Srihari v. Satya Charan, A. I. R. 1926 Cal. 1040. 
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and he is entitled to noUce under Sec. 80, G. P. Code even though he had been 
discharged : Per Rankin C. J. in Badharani v. Purn% (1920-30) 34 C. W. N. 
671. 

(ii) A. sued, without notice under Sec. 80, C. P. Code, a common manager 
appointed under Sec. 95 of the Bengal Tenancy Act on a mortgage executed by 
the predecessor of the said common manager. Objection was taken that no 
notice under Sec. 80. C. P. Code had been given. Ihld^ by the Judicial Committe, 
that no notice was necessary on the grounds, (a) that there is no dispute as to 
the validity of the mortgage or as to the amount due under it, (b) that the mort- 
gage was not executed by the manager-defendant and that omission to pay the 
amount of the mortgage was not an illegal omission and cannot be said to be 
an act purporting to be done by the common manager in his official capacity : 
Bevati v. Jatindra, (1933-34) L. R. 61 1. A. 171. 

(iii) A. B. sued a receiver for recovery of arrears of rent and cesses with 
damages. One of the objections of the defendant in his written statement was 
that the suit was not maintainable because no notice under Sec. SO, C. P. Code 
had been served upon him. Heldj the omission of the receiver to pay rent is 
not an act purporting to have been done by him in his official capacity ; Puma 
Chandra v. Official Assignee, (1937 j 63 0. L. J. 561. 

(f) Abatement of suit : 

Where a receiver ceases to hold the office'pending a suit, 
filed by him, the suit does not abate, but can be continued 
by his successor in office', or by the person who has been 
ascertained to be entitled to the property*. If during the 
pendency of a suit the receiver is discharged and the party 
on whom the interest devolved did not apply to carry on 
the proceedings and a decree is made in favour of the re- 
ceiver, the decree would not on that account be a bad decree 
but would enure for the benefit of the party on whom the 
interest devolved, such party not having applied for carry- 
ing on the proceedings*. 

III. Receivers in Insolvency proceedings : See heading 
‘Insolvent’. 

Trade Unions^ : A Trade Union registered under the Indian 
Trade Unions Act, 1926, is a body corporate and may sue or be 

1. Akula Paradesi v. Dhelli Jagannadha, (1903) I. L. R. 28 Mad. 157 (where 

during the pendency of a suit a receiver was replaced by another 
receiver). 

2. Maeleod v. Kissan, (1906) I. L. R. 30 Bom. 250, 257 (case under Sec. 372 

of the C. P. Code of 1882, now O. XXII, r. 10). 

3. Bepin Behari v. A*. <S. Bonnerjee, (1921-22) 26 C. W. N. 361 ; Bai Charan 

v. Biswa Nath, (1914) 20 O. L. J. 107. 

4. For definition, see S. 2 (L). 
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sued by its registered name^ The change in the name of a regis- 
tered Trade Union shall not affect any rights or obligations of the 
Trade Union or render defective any legal proceeding which might 
have been continued or commenced by or against it by its new 
name. Similarly, on amalgamation of two or more registered Trade 
Unions shall not prejudice any right of any such Trade Unions or 
any right of a creditor of any of them*. 

No registered Trade Union or any officer or member thereof 
can be sued in any Civil Court in respect of any act done in con- 
templation or furtherance of a trade dispute to which a member 
of the Trade Union is a party on the ground only that such act 
induces some other person to break a contract of employment, or 
that it is in interference with the trade, business or employment 
of some other person or with the right of some other person to 
dispose of his capital or of his labour as he wills*. 

A registered Trade Union shall not be liable in any suit or 
other legal proceeding in any Civil Court in respect of any. tortious 
act done in contemplation or furtherance of a trade dispute by an 
agent of the Trade Union if it is proved that such person acted 
without knowledge of or contarry to express instructions given by, 
the executive of the Trade Union^. 

No Civil Court shall entertain any legal proceeding instituted 
for the express purpose of enforcing or recovering damages for the 
breach of any agreement concerning the conditions on which any 
members of a Trade Union^shall or shall not sell their goods, trans- 


1. Sec. 13, T. U. Act, 1926. A suit by a Trade Union th;rough its vice-presi- 

dents who were named was held bad ; N. Wl Ry, Administration v. JV. W» 
Ry. Union, A. I. R. 1933Lah. 203. In England, under the Trade Union 
Act, 1871, the property of registered Trade Unions should be vested in 
trustees (Sec. 8) who arc authorised to sue or be sued in any action con- 
cerning the property right or claim to property of the Trade Unions (Sec. 
9). In 1901, it was held in Taff Vale Ry. v. Amalgamated Society of 
Railway Servants, (l^\) A. C. 426 that there was nothing to prevent a 
registered trade union from being plaintiff or defendant in an action of 
contract. But in contracts affecting the property of the registered Trade 
Union, the trustees are the proper plaintiffs or defendants : Carle v. Lester, 
(1893) 9 T. L. R. 480. 

2. Sec. 26, T. U. Act, 1926. 

3. Sec. 18 (1), T. U. Act, 1926. 

4. Sec. 18(2), T. U. Act, 1926. This section however, does not afford im- 

munity to trade union or to an officer thereof for an act of deliberate 
trespass : Dalmia Cement Ltd, v. Naraindas, A. I. R. 1939 Siiid 256, 
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act business, work, employ or be employed. This rule qualifies 
the enforcement of an agreement in restraint of trade between the 
members*. 

Once a Trade Union is registered under the T. U. Act, 1926, its 
registration under any of the Acts specified in Section 14 shall be 
void*. 

The T. U. Act does not provide if the Trade Union can sue or be 
sued in the corporate name after dissolution or after its registrar- 
tion is cancelled and it also does not provide for the effect of 
dissolution or cancellation of registration on pending suits or pro- 
ceedings. 

After the cancellation of the registration of a Trade Union, it 
ceases to be a corporate body and its status becomes that of an un- 
incorporated association, so that no suit can be instituted or con- 
tinued by or against the said trade union in its corporate name. 
The suit can only be by or against the individual members com- 
posing the Trade Union, or, if the number of members is numerous, 
then recourse may be had to O. I, r. 8, C. P. Code. But if the Trade 
Union is dissolved and no proceeding is taken under Section 371, 
Indian Companies Act, 1913, then it seems that in the absence of 
any provision in the Indian Trade Unions Act or the Civil Pro- 
cedure Code as regards its corporate existence for the purpose of 
winding up as in the case of a partnership, the same rule would 
apply-*. 

Trustees^ : The subject of parties may be considered under two 
heads : — 

1. Suits in respect of public trusts. 

3. Suits in respect of private trusts. 

1. Sec. 19 and Proviso^ T. U. Act, 1926. 

2. Sec. 14. T. U. Act, 1926. 

3. Whether a Trade Union consisting of more than 7 members is an unregis- 
tered company within the meaning of Sec. 270, Ind.Comp. Act, 1913, has, it 
seems, not been the subject of any judicial decision. But the section says 
that an unregistered company **shall include any partnership, associa- 
tion or company consisting of more than 7 members,’’ and a Trade Union 
consisting of more than 7 members seems to fall under this definition. 
This section is very similar to Sec. 337 of the Eng. Comp. Act, 1929. 
Examples of unregistered companies which have been ordered to be 
wound up are to be found in Palmer’s Coy. Law, 13th Edn., at pp. 415, 
416. But a Trade Union does not appear as a case where a winding up 
order has been made. 

For definition of Trust’, see Sec. 3, Ind. Trusts Act, 1682. In India 

32 


4 . 
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1. Suits in resjject of puhlic trusts: Public trusts may be 
religious or charitable or partly religious and partly charitable. 
In the case of any alleged breach of any express or constructive 
trust created for public purposes of a charitable or religious nature, 
or where the direction of the Court is deemed necessary for the 
administration of any such trust, the Advocate-General or two or 
more persons having an interest in the trust and having obtained 
the consent in writing of the Advocate-General may institute a 
suit and ask for one or more of the reliefs specified in Sec. 92 of 
the 0. P. Code. Suits under the said Section may be instituted 
except in places, such as Madras, where the said section has been 
abrogated by special local legislation. Under Section 6 of the 
Chritable and Religious Trusts Act (XIV of 1920) a suit may be 
instituted under Section 92 C. P. Code, without the previous con- 
sent of the Advocate-General. In case of public religious endow- 
ments, suits may be instituted under Section 14 of the Religious 
Endowments Act, 1863'. For parties to suits relating to adminis- 
tration of wakfs, see the following enactments : 

(i) Religious Endowments Act, XX of 1863. 

(ii) Charitable Endowments Act, VI of 1890. 

(m) The Civil Procedure Code, 1908. 

(iv) Official Trusts Act, II of 1913. 

(v) Charitable and Religious Trusts Act, XIV of 1920. 

(vi) Mussalinan Wakf Act, XLII of 1923. 

(viz) Bengal Wakf Act, 1934, Bengal Act XIII of 1934. 

{viii) Mussulman Wakf (Bombay Amendment) Act, 1935 ; 
Bombay Act, XVIII of 1934. 

{ix) United Provinces Muslim Wakf Act, 1936, U. P. Act 
XIII of 1936. 

Joinder of trustees : See O. XXI, rr. 1 and 2, C. P. Code. 

the term 'trust* is used in a very wide sense and includes wakfs created 
for public purposes of a charitable or religious nature: Syed AH 
Hussain v. Akktari Begum^ (1931) I. L. R. 10 Pat. 506 ; and the prin- 
ciples and rules of English law are applicable to public and charitable 
trusts in so far as they arc not inconsistent with the rules and i^ractice 
of the Courts in India : In re Sabziis, Ooregaonkar S Senjit, I. L. R. 
(1937) Bom. 8*13. Ti'ust may be express or constructive. For instances 
of constructive trusts, see Secs. 80— 95, Ind. Trusts Act, 1882. Inter- 
meddlers may constitute themselves as de facto trustees or trustees 
de son tort. 

1. See pages 172-175. 
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2, Suits in respect of private trusts • The parties to such suits 
may be considered under two heads : 

A. Where the property is vested in the Official Trustee. 

B. In other cases. 

A. Where the property is vested iti the Official Trustee: 
Official Trustee must act as the sole trustee and it is not lawful 
to appoint him to be trustee along with any other person^. The 
Official Trustee shall be a corporation sole by the name of the 
Official Trustee of the Presidency for which he is appointed, and as 
such Official Trustee, shall have perpetual succession and a common 
seal and may sue and be sued in his corporate name^. His rights, 
powers, privileges and his duties and liabilities are the same as 
any other trustee acting in the same capacity® and accordingly 
the principles of joinder* of parties discussed under sub-head ‘B* 
below equally apply to him. If, however, in any suit relief is 
claimed against him personally, section 80 of the C. P. Code, 
IMS, shall apply 

B. In other cases : The parties to suits under this head may be 
considered with reference to the following classes of suits : 

1. Suits between trustees and third parties. 

2. Suits between trustees and beneficiaries. 

A, Suits between beneficiaries and third parties. 

4. Suits between trustees. 

5. Suits by or against trustees de son tort, 

1. Siiits between trustees and third parties : In all suits concern- 
ing property vested in a trustee, where the contention is between 
persons beneficially interested in such property and a third person, 
the rule is that the trustee shall represent the persons so interested, 
and it shall not ordinarily bo necessary to make them parties to the 
suit, but the Court may, if it thinks fit, order them or any of them to 
be made parties®. Beneficiaries whose interests are affected and 
whose presence becomes necessary for the proper determination of 
the points involved in the suit ought to be added as defendants. 
Thus, the beneficiaries, either all or some, as the case may be, ought 
to be added in any of the following cases : 


1. See. 7 (7), The Official Trustees Act, 1913. 


2. 

Sec. 6, 

—do.— 

3. 

Sec. 7 (2), 

— do. — 

4. 

Sec. I6r 

—do. — 

5. 

0 . xxxr, X 

. 1, C. P. Code, 



^52 Parties [ Ft. 11. 

(a) Where the dispute involves a breach of trust 

( 2 ») Where the beneficiaries themselves are the accounting 
parties*. 

{c) Where there is a difference of opinion as regards any parti- 
cular course to be adopted with reference to the trust pro- 
perty among the trustees and beneficiaries,* or among the 
beneficiaries inter ae. 

(d) Generally, where the interests of the beneficiaries are parti- 
cularly affected.^ 

Where there are several trustees^ all the trustees should ordinarily 
be 00-plaintiffs and only such of them as are unwilling to be joined 
as co-plaintiffs, or have done some act precluding them from being 
piaintifiPs,* should be added as defendants. Similarly in suits against 
trustees all the trustees except those who reside outside British India 
must be joined as defendants.* 

Where one of several trustees dies^ disclaims^ oris discharged^ the 
surviving trustees may sue or be sued unless the instrument of 
trust expressly declares otherwise. ^ If the trust deed expressly 
requires a minimum number of trustees to exercise authority and 
the number of continuing or surviving trustees falls short of that 
minimum the surviving trustees cannot sue or be sued unless trustee 
or trustees is or are appointed to make up the deficiency.® 

1. Gas Light & Coke Co. (Ltd.) v. Towsct (1887) 35 Ch. D. 519 (suit against 

trustees where plaintifl claimed specific performance of a contract to 
renew lease granted under a power, and the questions were whether the 
covenant to renew was ultra vires and whether the rent proposed was 
the best rent available). 

2. May v. Newton, (1887) 34 Ch. D. 347. 

3. Batter v. Butler^ (1877) 7 Ch. D. 116 (suit by tnistee against others claim- 

ing realisation of certain alleged improper investments, where benefici- 
aries have a right to elect to retain the same). 

4. Merry v. Pownall, (1898) 1 Ch. 306 (suit by trustee in bankruptcy of settlor 

claiming to set aside certain limitations in the settlement). 

5. Kokilasari Dasi v. Mohunt Budranand, (1907) 5 C. L. J. 527. Cf. Sec. 48, 

Ind. Trust Act, 1882 ; Vedakannu Nadar v. Nanguneri Taluk, A. I. R. 
1938 Mad. 982 ; Ram Qhulam v. Shyam Sarup, (1934) I. L. R. 
55 All. 687 (If all the trustees are not impleaded, no decree can be made 
against any of the trustees). 

6. O. XXXI, r. 2, C. P. Code. 

7. Cf. Sec. 76 (effect of death or discharge) and Sec. 10 (effect of disclaimer), 

Ind. Trusts Act, 1882. 

S. Sec. 44, Ind. Trusts Act, 1882. Cf. Ragkavaehariar v. Ckakrapani Naidu, 
(1932) M. W. N. 297. 
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Where, however, the salt inclades a claim for which the deceased 
trustee was personally liable his legal representatives should be 
included along with the other trustees. 

Where a trustee is a minor, subject to the limitations on the right 
of suit of a minor and his liability to be sued,^ he can only sue by a 
next friend or be sued by a guardian ad litem^. Instances of 
trustees who are minors are however rare. 

Where a trustee is adjudged insolvent, he may sue or be sued in 
respect of property held by him upon trust for others, in as much 
as such property is not divisible among his creditors and does not 
pass to the Official Assignee or Receiver.^ But where (a) the insol- 
vent himself has a beneficial interest, that is to say, where he holds 
the property on trust for himself and others,* and (b) where a 
trustee has a claim personally against his co-trustees,^ the benefi- 
ciary,® or a third party, ^ such interest or claim vests in the Official 
Assignee or Receiver, and they are the proper persons to institute 
suits in respect of them. 

2. Suits between trustees and beneficiaries : 

(i) Suits by beneficiaries : 

The cases in which the beneficiaries may sue the trustees, will be 
found in Secs. 23, 57 and 59-62, Indian Trust Act, 1882. As 
to right of suit, there is no difference between a beneficiary 
Tinder a voluntary trust and one under a trust for valuable 
consideration,® 

The assignee® of a beneficial interest (except that of a married 
woman^® during marriage)under a valid contract acquires all 
the rights of the assignor and may sue the trustees in proper 
cases. There cannot, however, be an assignment of a mere 
right to sue.^ ^ 

Whether all the beneficiaries or some only should join in 


1. See, heading “Minor**, pp. 197-205. 

2. Sec. 10, Ind. Trusts Act, 1882, read with O. XXXI, rr. 1 and 3, C. P. Code. 

3. Cf. Sec. 52 (1) (a), P-t Ins. Act. and Sec. 28 (2), Prov. Ins. A(5t. 

4. St, Thomas 's Hospital v. Richardson, (1910) 1 K. B. 271, 278, 279. 

5. Sec. 27, Ind. Trusts Act. 1882. 

6. Secs. 32 & 33, Ind. Trusts Act, 1882. 

7. Sec. 33, Ind. Trusts Act, 1882. 

8. Re Flavell, Murray v. Flavell, (1883) 25 Ch. D. 89 

9. Sec. 69, Ind. Trust Act, 18^. 

10. Sec. 58, Ind. lYust Act, 1882. 

11. Hill V. Boyle, 4 L. R. Eq. 260 ; Transfer of Property Act, Sec. 6(o). 
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the suit as co-plaintiffs will depend upon the facts of each 
case. Where the claim affects the interest of a particular 
beneficiary and not the interest of the others, the benefi- 
ciary whose interest is affected alone can sue without adding 
the other beneficiaries <as parties. 

In a suit by a beneficiary even where the relief is asked 
for against one or more of the trustees, it is necessary to join 
all the trustees except those who reside outside British India 
as co-defendants.^ 

Where one of several trustees dies pending a suit which 
does not seek to charge them personally in that character, 
his representatives are not necessary parties, for the trustee- 
ship survives.^ 

In a suit for a general account aguinst a surviving trustee, 
it is not ordinarily necessary for plaintiff to make the re- 
presentative of a deceased trustee a party. But such re- 
presentative may be added if there are special circumstances 
rendering it advisable that he should be added.® 

Where all the trustees are dead, a suit for breach of 
trust against the representatives of one who was not the last 
surviving trustee is not maintainable, unless the representa- 
tives of the last surviving trustee are added, or new trustees 
are appoinied and added, as defendants.^ 

In suits against trustees for breach of trust and 
accounts oven third parties may bo impleaded as defendants, 
such as their agents whore they had assisted in the fraudu- 
lent acts of the trustees.® 

(ii) Stills hy tnisiees : 

(a) In a suit by the trustees on behalf of the trust all of them 
should be parties to the suit , but when the suit is for a 
personal claim® for reimbursement by any of them, the 
other trustees are not necessary parties. 

(b) So also, in tho case of the defendants, unless relief is 

1. O. XXXr, r. 2, C.P.Code {Proviso), 

2. London Qas Light Co, v. Spottiswoode, (1851) 14 Beav. 204. 

3. Cf. Re Harrison, Smith v. Allen, (1891) 2 Ch. 349. 

4. Re Jordan, Uayivard v. Hamilton, (1904) 1 Ch. 260. 

5. Ramanathan v. Annamalai, (1934) I, L. II. 57 Mad. 1031 (In this case the 

beneficiary was a minor). 

6. Ab to instances of personal clain>) See Sec. 33, Ind, Trusts] Act, 1882. 
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claimed in the suit against all the beneficiaries^ all of 
them need not be joined as defendants, and it would be 
sufficient to add such of them only against whom the relief 
is sought. 2 

3. SuUh between beneficiaries and third parties: The subject 
may be considered under two heads : 

(i) Where the trustees inust he joined : As a general rule, the 
trustees sufficiently represent the beneficiaries in all legal 
proceedings. But where the trustees refuse to join in an action 
or are unable to join (as where their acts and conduct with 
reference to the estate are impeached), a beneficiary may 
himself sue®, (a) by making the trustees defendants in addi- 
tion to any other necessary or proper parties, or (b) sue in 
the names of the* trustees by offering them a proper in- 
demnity and obtaining their consent*. 

If the trustees refuse to allow their names under any cir- 
cumstances to be used, the beneficiary may oblige the trus- 
tees, on giving them a proper indemnity, to lend their 
names. 

In England, the cestuis qiie trust may apply in the matter 
of the trust for leave to sue in the names of the trustees 
and then bring an action in such form after obtaining 
the said leave®. In India, it seems, that the beneficiary 

1. e. g., matter of final settlement of accounts. 

2. e. g., when possession of any property in the hands of a beneficiary is 

sought to be obtained on behalf of the trust, or when a re-imbursement 
is claimed against any particular beneficiary under Sec. 32, Ind. Trusts 
Act, 1882, 

3. llowdon V. Yorkshire Miners* Assoeialion, (1903) 1 K. B. 308 (action by 

a single member of the union where the trustees of the union refused 
to take legal i^rocecdings to restrain the union from a proposed mis- 
applicatin of the funds) ; Meldrum v Scorer, (1887) 56 L. T. 471 (In 
order to guard against a multitude of actions, all the other cesiuis que 
trust must be made defendants to the action). In case of improper 
alienation by the trustee of trust property, the beneficiary may sue 
the alienee by joining the trustee as a defendant. 

4. Oandy v. Qandy, (1885) 30 Ch. D. 57 (The trustees cannot be compelled to 

sue, but they may be willing, when they know that a convenant with 
them cannot be enforced without their being plaintiffs, to allow their 
names to be used, on receiving a pi^opcr indemnity). 

5. Bee Annual Practice, 1938, p. 247 (note under O. XVI, r. 8, 11. S. C ). Bee 

Doe d* Prosser v. King, (1834) 2 Dowl. 580 (where ui)on the facts, the 
Court refused to grant any leave). 



2S6 Parties [ It. 

has to file a suit in the first instance to compel the trastees 
to lend their names 

Formerly, in England, the Equity Courts held that the 
mere refusal by the trustee to sue did not entitle the cestui 
que trust to maintain a suit in his own name^. To justify 
such a course special circumstances must be shown tending 
to disqualify the trustee from suing^. But under the 
present practice no such distinction is made.^ 

Between the two courses open to the beneficiary, the first, 
namely, the institution of the suit in the name of the be- 
neficiary by making the trustees as defendants in addition 
to other necessary defendants, is the more convenient. 

(ii) Wtwre the trustees need not he joined: A beneficiary may 
sue a wrong-doer without joining** any of the trustees in 
respect of property which is in the actual possession of 
the beneficiary, the maintainability of such a suit depending 
upon the fact that as against a wrong-doer possession is 
title®. 

4. Suits between trustees : If co-trustees commit a breach of 
trust, if one be less guilty than another and has had to refund the loss, 
the former may sue to compel the latter, or his legal representative to 
the extent of the assets he has received, to make good such loss ; and, 
if all be equally guilty, any one or more of the trustees who has 
not been guilty of fraud and who has had to refund the loss may sue 
the others to contribute®. Any trustee may sue his co-trustees (a) 


1. Sec. 61, Ind. Trusts Act, 1882. 

2. Sharpe v. San Paulo Uy, Go , L. R. 8 Ch. 597, 609. 

3. Beningfield v. Baxter, 12 App. Cas. 167. See Lewin on Trusts, 13th Edn., 

p. 873. 

4. See Annual Practice, 1938, p. 247. 

5. Healey v. Healey, (1915) 1 K. B. 938 (action of detinue by a married 

woman who had the beneficial use of certain chattels under a settle- 
ment against her husband without the joinder of trustees). For the 
doctrine that as against a wrong- doer possession is title, see The 
Winkfield, (1902) P. 42. Cf. Baker y. Fur Icng, (1891) 2 Ch. 172 (Where 
it was held that the possession of the chattels by a resiui que trust 
in accordance with the provisions of the trust instrument was in law 
the possession of the trustees who could maintain an action against 
a wrong-doer for the conversion of the chattels). 

6. Bee. 27, Ind. Trusts Act, 1882. . 
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for declaration of his title as trustee when that is denied,' (b) for 
joint possession and management when he is wrongfhlly kept out,^ 
(c) for inspection of papers, documents, accounts, etc, in the hands of 
his co-trustees, (d) for accounts when he alleges breach of trust 
against them®, or (e) for compelling them to do or to refrain from 
doing some act in relation to the trnst.^ In some cases it may be 
found expedient and even necessary to add the beneficiaries as par- 
ties, e. g., where the beneficiaries have a right to elect to retain 
investments, improperly made, on an action by one trustee against 
the others claiming realization of the investments, the beneficiaries 
ought to be added as parties®. 

5. Suits hy or against trustees de son tort^ : As a general rule, 
trustee de son tort has no locus standi to maintain an action on behalf 
of the trust even though it is instituted for the benefit of the trust^. 
In some cases by way of exceptions to the general rule, it has been 
held that he can sue. Thus in a Calcutta case, a de facto shobait who 
has been recognised by the parties concerned was hejd entitled to 
sue.® In a Patna case, a de facto manager of debutter properties who 
was recognised by the persons interested in the endowment was held 
entitled to sue a lessee for possession, although his appointment was 
not made in accordance with the provisions of the deed of endow- 
ment®. A trustee de son tort where he has perfected his title to 
trusteeship by adverse possession is entitled to sue'®. He is entitled 
to sue a wrong doer who has deprived him of his possession,' * 
because as against a wrong-doer possession is title. 

1. Appanna Poricha v. Narasing Porieha, (1922) I. L. R. 45 Mad. 113 (F. B.). 

2. Meenakshi Achi v. Soma Sufidaram Pillai^ (1921) I. L. R. 44 Mad. 205, 214 

(case of publications). 

3. Jamnadas v. Damodardas, A. I. R. 1927 Bom. 424 *, Narayan Thirumupu 

V. Mootha Podunalf A. I. R. 1930 Mad. 295. 

4. Re Chertsay Market,, 6 Price 261, 279. 

5. Butler v. Butler, 7 Ch. P. 116. 

G. If one, not being a trustee and not haying authority from a trustee, takes 
upon himself to intermeddle with trust matters or to do acts characteris- 
tic of the office of trustee, he may tliereby make himself what is called 
in law a trustee of his own wrong, e., a trustee de son tort : Mara v. 
Browne, (1896) 1 Ch, 199. 

7. Vedakanna Nadar v. Nanguneri, A. I. R. 1938 Mad. 982, 

8. Hari Mohon Modak y. Bameshwar, (1920) 641.0.737, referred to in 

Vededcanna Nadar v. Nanguneri, supra, at p. 989* 

9. Radha Krishnaji v. Rameshwar Prashad, A. I. R. 1934 Pat. 584. 

10. Obiier dictum in Brahmayya v. Madhuram, A. I. R. 1926 Mad. 496. 

11. Kasi Ohetty v. Dainasi Kamani Naiaraja, (1913) M. W. N. 181 ; cf. iVara- 

yana Row v. Dharmachar, (1903) 1. 1#. B. 2.6 Mad 514, 

33 
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In BuilB Toy a trustee de son iorl, the de jure iruBiees, if any, and 
the beneficiaries whose rights are likely to be affected ought to be 
added as defendants. 

A trustee de son tort is liable to account as a trustee dejure and 
must be held answerable for all the rents and profits he has recei- 
ved*. In such suits he may claim indemnity for expenses incurred 
for the benefit of the estate^. In a suit against a trustee de son tort 
for breaches of trust, the dejure trustees who have partcipated in 
such breaches or have allowed through negligence the committal of 
such breaches may be joined. A beneficiary or a creditor may file 
a suit for administration against trustee de son tort. Such a suit 
may be properly framed under O. I. r. 8, of the 0. P, Code. 

Unincorporated Associations : An unincorporated association is a 
society of persons associated together for the promotion of a com- 
mon purpose. Such associations may be formed with a view to 
profit or for any purpose except the acquisition of gain. Societies 
formed with a view to profit are of two kinds : (1) Firms, (2) Other 
unincorporated companies. The fundamental difference between a 
firm and other unincorporated companies formed for gain is that the 
individuals composing a partnership are bound together by the ties 
of friendship and mutual confidence and are not at liberty without 
the consent of all to retire or to take any new persons as partners ; 
whilst a company consists of individuals not necessarily acquainted 
with each other, so that it is a matter of comparative indifference 
whether changes are effected or not.* 

Unincorporated companies having gain for their object must be 
registered under the Indian Companies Act, if in the case of Bank- 
ing Companies they consist of more than 10 members, and in the case 
of other Companies of more than 20 members. 

Parties to suits as regards unincorporated associations are dealt 
with under the following heads : 

1 . Societies-registered. 

2. Partners. 

3. Clubs. 

(1) Societies— registered : 

(a) Suits hy or against registered societies may be instituted 

1. Hennessey v. Bray, (1863) 33 Beav. 96. 

2. Alikan Sahib v. Soran Bivi Saiba, (1913) I. L. R. 38 Mad. 260 ; 

Narayananan v. LakskManam, (1915) I. L. B. 39 Mad. 456. 

3. Lindley on Partnership, 10th £dn., p. 23. 



Classes of Persmis 


259 


Ch. IX. ] 


in the name of the president, chairman, principal, secretary, 
or trustees as shall be determined by the rules and regula- 
tions of the society ; and in default of such determination in 
the name of such person as shall be appointed by the 
governing body^ for the occasion.^ 

A person having a claim against the society may sue any 
of the above persons, if on application to the governing body 
some other officer or person be not nominated to be the 
defendant.^ 

No abatement or discontinuance of any suit or proceedings 
by or against the society shall result by reason of the person 
by or against whom such suit or proceedings shall have been 
brought or continued, dying or ceasing to fill the character 
in the name whereof he shall have sued or been sued, but 
the same shall be continued in the name of or against the 
successor of such person.^ 

(b) Suits hetiveen members of a society : Suits against any mem- 
ber may be instituted by the society for the recovery of any 
penalty^ duly inflicted on him, and so also for any arrears 
of subscription due from him according to the rules, or for 
any damages in respect of any unlawful detention of or 
injury or destruction to any property of the society caused 
by him, as if such member were a stranger.® 

C^) Partners : See ‘Partners*, pp 211-240 

(H) Clubs : “Clubs” are of two varieties ; 

(a) Members’ Clubs. 

(b) Proprietory Clubs. 

The discussion is confined to Members’ clubs. 

Members* Ctubs : “Members’ Clubs” are associations of a 
peculiar nature. They are societies, the members of which 
are perpetually changing. They are not partnerships ; they 
are not associations for gain , and the feature which distin. 
giiishes them from other societies is that no member as such 

1. As to who constitute the governing body, see Sec. 16, Societies Registra- 

tion Act, 1860, and as to vesting of property in it, see Sec. 5, (Ibid). 

2. Sec. 6, (Ibid). 

3. Sec. 6, proviso^ {Ibid), 

4. Sec. 7, (Ibid). 

5# Sec. 9, {Ibid). 

6. Sec. 10, {Ibid), 
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becomes liable to pay to the fands of the society or to any 
one else any money beyond the subscriptions required by 
the rules of the club to be paid so long as he remains a 
member. It is upon this fundamental condition, not usually 
expressed but understood by every one that clubs are form- 
ed ; and this distinguishing feature has been often judicially 
recognised. It has been so recognised inactions by credit- 
ors and in winding up proceedings.^ 

A club is not a legal person nor a corporate body of any 
sort and cannot therefore sue or be sued in the club name,^ 
A suit by a club through or represented by its secretary 
is not maintainable even though there was an arrange- 
ment that the secretary should sue.^ The suit must be 
brought by all the members or by one or more of such 
members as a representative suit under O. 1, r. 8 of the 
C. P. Code.** The trustees, if any, of an unincorporated 
association have no more right to sue on behalf of the 
association without a representation order than an ordi- 
nary member.® 

The enforcememt of liability against a members’ club 
present real difliculties. The question whether a contract 
made by or with an unincorporated association will bind 
all the members or only some members of tho association 
is one that turns on the general law of principal and 
agent®. No member of a club is liable to creditors for the 
debts of the club except so far as by contract or dealing 
he may have made himself personally liable^. 

1. Per Lord Liiidley ia Wise v. Perpetual Irustee Co., (1903) A. C. 139. 

2. Ham Sarup v. Arya Sarnaj, (1925) I. L. R. 47 All. 342, followed in Bkag- 

wan Das v Pinjrapole Pashu Anutfialaya, A. I. li. 1927 All. 789 ; 
London Assocn. for Protection of Trade v OreenlandSt (1916) 2 A. C. 15, 
20, 38. 

3. Michael Briggs, (1890) I. L. R. 14 Mad. 362; cf. Muhammadan Asso- 
. ciation of Meerut v. Bakhshi Ram, (1883) 1. L. R. 6 All. 281. 

4. Mahomed Nathubhai v. Ilusen, (1898) 1. L. R. 22 Bom. 729 ; Aimaram v. 

(1922) I. L. R. 46 Bom. 132. 

5. Jdrroi v. Aekerley, (1915) 85 L. J. Ch. 135. 

6. Chitty on Contracts, 19th Edn., p. 484. 

7. Per Lord St. Leonards in Re SU James' Club (1852) 2 De G« M. & G. 

383 (That is mere common sense ; for if a member paying his annual 
subscription and paying for the articles which he orders in the club 
was also liable to pay the persons who supplied the club with tho^e 
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Even membership of the committee of a dab does not 
in itself involve personal liability. Thus, in an action by 
a tradesman against a member of the committee of a club 
to which he has supplied goods, it was held that mere 
membership of the committee would not make the defen- 
dant liable and the fact that he acted on the committee did 
not make him liable for the goods which were ordered when 
he was not present.^ 

A creditor may sue individually the members who actual- 
ly authorised the order. Thus, where the members of a 
club authorized the secretaries to order coals for them, the 
contract so made was held to have been made on their 
credit^. 

The question is not whether the defendants by their 
course of dealings have held themselves out as personally 
responsible to the plaintiff, but whether they had indivi- 
dually authorized the making of the contract^. But a 
member may make himself liable by ratifying the order 
given by another member of the club for the benefit of 
all, although the member who ordered the goods was the 
debtor in the plaintiff’s books*. 

The Secretary of a club cannot be sued personally upon 
a contract entered into by him on behalf of the club unless 
he has expressly accepted personal liability®. ’J’he question 
as to whether the secretary is personally liable upon a 
contract or not will depend upon the construction of the 
contract itself. Thus, where the secretary executed a pro- 

articles who would belong to a club ?), referred to iu Wise v. Perpetual 
Trustee Go., (1903) A. C. 139. 

1. Per Wright J., in Draper v. Manv&'s (Earl)y (1892) 9 T. L. R. 73 ; cf. Wylie 

V. Carlyon, (1921) 66 Sol. Jo. (W. R) 6 (where debentures were issued 
by the committee iu favour of a member of the club who had ad- 
vanced to the club a sum of £10,000). 

2. Cockerell v. Aucompte, (1857) 2 O. B. N. S. 440. 

3. Todd V. Emly, (1841) 8 M. & W. 505. Cf. Lascelles v. Rathhun (1919) 

35 T. L. R. 347 (where the defendant, the commanding officer, was 
held not liable for the goods supplied to the officers' mess, as he had 
not given or authorised the order). 

4. Delauney v. Strickland, (1818) 2 Stark. 416 N. P., considered in Royal 

AlberUHall Gorpn. v. Winchilsea^ (1891) 7 T. L. R. 362, C. A. ; cf. 
Harper v. Granville- Smith, (1891) 7 T. L. R. 214. 

5. N. W. P. Club V. Sadullah, (1898) I. L. R. 20 All. 497. 
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missory note in his capacity as secretary of a club, he will 
not be personally liable in a suit upon the note^. But 
if it is sought to make the secretary and the other members 
of the club liable for the debt on the basis that they author- 
ised the loan then the suit has got to be brought on the origin- 
al consideration^ and not on the note. In a case where the 
secrets^ry represented to the creditor that he had been duly 
authorized by the members of the committee to make the 
promissory note and on the faith of the representation the 
creditor lent money to the secretary on a promissory note 
executed by him in his capacity as the secretary, the credit*' 
or may bring a suit on the original consideration impleading 
the secretary and the members of the committee who actu- 
ally authorized the loan, and in that suit plaintiff should 

ft 

claim judgment against the said members including the 
secretary and also claim, in the alternative, damages 
against the secretary for misrepresentation as to his author- 
ity 3. 

It is not always easy to ascertain the names of the indivi- 
dual members who are personally liable. In such cases, the 
procedure frequently followed is for the plaintiff to bring 
a representative suit under O, I, r. 8, 0. P. Code which is 
substantially the same as O. XVI, r, 9, R. S. C. But there are 
difficulties in the way of a representative suit against a 
tluctuating body. It often happens that the members of a 
club at the time of the institution of the suit are not those 
who authorized the acts giving rise to their personal liability. 
The foundation of a representative suit is that there must be 
^^dentity of position as between the representing and the 
represented defendants'^ i, e., “unless all the persons so to be 
represented by the named defendants stood in the same posi- 
tion uis-a-vis the plaintiff as the named defendants, they 
would not be really represented by them, and therefore could 
not come within the meaning of the rule. All the defen- 
dants by representation must have the same interest in the 
cause ; otherwise no representation order can be made.*’ Thus, 

1. Of. Sadasuk Janki Das v. Maharaja Sir Kishan Pershad, (1918-19) 46 I. A. 

33. 

2. Of. SJianmuganatka v. Srinivasa^ (1917) I. L. R. 40 Mad. 727. 

3. Of. See. 235, Ind. Cont. Act, 1872 ; Venkatacharyulu v. Banikrishna, 

A. I. R. 1930 Mad. 439. 
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in a case where an action was commenced in 193G for goods 
supplied in 1921 to the Chilton Collieries Lodge of the Dur- 
ham Miners* Association, an unincorporated association, the 
plaintiff issued a writ against the Chairman, Treasurer, 
Financial Secretary and General Secretary of the Lodge, and 
obtained an order under R. S. C., O, XVI, r. 9 that the four 
named defendants should be sued as representing all the 
members of the association, it was held by the Court of 
Appeal that the membership of the association had fluctuat- 
ed considerably and that at the time of the issue of the 
writ, out of 841 members only 19 were members at the time 
when the goods were ordered, and that some of the members 
were infants who had no voting power in the association and 
as such the reprerfentation order should not have been made. 
Greer L, J. observed as follows : “It is indisputable that 
only the persons who as members of the Lodge had authori. 
zed the orders given by the secretaries in 1921 could be made 
liable in an action for goods sold and delivered. The state- 
ment of claim asks for two declarations, (i) that the present 
members of the Lodge, i. e., the 841 individuals who were by 
representation made defendants to the action by the registrar’s 
order, are liable to pay the sum of £135/18/- as the balance 
of the price of goods ordered by the 1921 secretaries on their 
behalf and with their authority, and (ii) a declaration that 
the defendants are entitled to resort to the fund of the Lodge, 
i, e., the funds of the 841 members for payment of the sum 
so claimed to be due from these members. It is plain that 
all the defendants by representation have not the same 
interest in the cause. The majority of these defendants 
named, if they had been named as defendants would have 
been entitled to prove that the goods were not ordered by 
them or with their authority as they were not the members 
of the Lodge in 1921, others might have been able successfully 
to plead the Statute of Limitation by proving that they had 
no part or lot in the payments that were made from time to 
time, while others may have no answer to the claim”*. 


1. Barker v. Allanaon, (1937) 1 All. E,R. 75, 78, 79, following London Associate 
ion for Protection of Trade v. Qreenlands Ltd, (1916) 2 A. C. 15 and 
distg. Ideal Films, Lid, v. Richards, (1927) 1 K. B. 374. Read the 
observations of Lord Blanesbargh in Kumaravelu v. T, P, Ram* 
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It is clear from the jndgment in the above case that a 
representation order cannot be made in the case of a claim 
where all the members of the unincorporated body at the 
time of the institntion of the snit are not liable. There were 
other objections also raised in the above case, viz., that some 
of the members might have pleaded the Statute of Limita- 
tion , whilst to some a defence of infancy was open. But 
the first proposition by itself is a good ground for refusal 
of a representation order. 

In an earlier case,^ where an action was brought by an 
architect for money due for professional services rendered to 
an unincorporated religious society and as representatives of 
that society four persons were impleaded as defendants, and 
after a defence was delivered, the plaintiff with a view to 
bind the society and its property took out a summons under 
O.XVI, r. 9, R. S. C., asking that the writ and all the sub- 
sequent proceedings be amended by describing the defen- 
dants as being ^^sued on their own behalf and on behalf of 
ali other members of the society** and further asking that 
the abovenamed defendants be directed to defend the action 
“on behalf of or for the benefit of all persons so interested”, 
Vaughan L. J., and Buckley L. J. refused the application on 
the grounds — (a) that it was not shown that the defendants 
were the proper persons to defend on behalf of the absent 
parties, and (b) that the society ’s property could not be pro- 
ceeded against otherwise than in the presence of all the 
members of the society. “It is simply an action of debt” 
Buckley L. J. observed, “against a large number of indivi- 
duals and no judgment could be obtained which could be 
representative against all of them. There could only be a 
judgment against each of them.” Kennedy L. J. observed, 
“Day by day, if this is a large body, one member is going 
out and another coming in. The body is continually chang- 
ing, and to give a judgment against all the members for debt 
would be to include the case of an incoming member, who 
would be made liable though he was not a member at the 

aswamif (1933) L. R. 60 I. A. 278 as to the conditions of a representative 
suit 

1. Walker v. Sur, (1914) 2 K. B, 930, ezpd. in Andiappan v. Subbayya^ 
A. L B. 1932 Mad. X63. 



Ch. IX. i classes of Persons 265 

date of the contract and in the case of an outgoing member 
you would have to take the state of things at the date of the 
judgment. A judgment could not very well be given against 
one who had ceased to be a member, and yet they are all 
supposed to be those persons who are said to be represented. 
If this order stands, they would, I suppose, be anybody who 
at the date — I do not know whether it would be at the date 
of the commencement of the action or of the judgment — is a 
member of the society.” 

Applying the principles of the case of Walker v. Sur, the 
Madras High Court held that where a suit under 0. I, r. 8 of 
the C. P. Code is brought against persons who are managers 
appointed of a certain community and invested with powers 
of borrowing and (fealing with common property and where 
the suit is based on a promissory note executed by these 
persons and alleged to be for the purposes of the community, 
O. I, r. 8, C. P. Code can be applied in as much as these 
persons are fit persona to represent the society and there is 
no difficulty with regard to proceeding against the property 
because these persons represent the others with respect to 
the property. ‘ 

The case of Walker v. Sur has also been considered in a 
recent Madras case^, and it has been held that the procedure 
pertaining to representative suits is inapplicable to actions 
of debt, to money claims or to liabilities in contract or in 
tort ; but representative suit will lie as much in respect of a 
declaration as injunction. In this case the defendants were 
sued under O. 1, r. 8 of C. P. Code as representing a large 
number of villagers. In the plaint it was alleged that the 
said villagers combined in order to deny the plaintifE’s title 
and to take unlawful possession of the land. The plaintiff 
sued for a declaration of title, for possession, injunction and 
mesne profits. The defence was that the right of the whole 
community extended to the whole land and the right of each 
member was similar to the right of every other. Upon these 
facts. Venkatta Subba Rao and Abdul Rahaman J.J. held that 

1. Per Curgenven J., in Andiappan v. Subbayya, A.I.R. 1932 Mad. 163, follow- 

ing iSaAifr v. Hamid, (1913) I. L R. 36 Mad. 414; and Ideal 

Films Ltd. V. Richards, (1927) 1 K. B. 374. 

2. Ratnaswami v. Prince of ArcoVs Endowments, I. L.R (1938) Mad. 1094, fol- 

lowing Hardie A Lane Ltd. v. OhUiern, (1928) 1 K. B. 663. 

34 
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there could not be any decree for mesne profits against the 
150 odd villagers in as much as no villager was in occupation 
of more than a fractional share of the whole land ; bot as re- 
gards the plaintiff's claim for declaration and possession, the 
plaintiff was entitled to the same, because — (a) the facts 
were common giving rise to the same liability with regard to 
each member, (b) there could be no difficulty in executing the 
decree against the person either on the record or absent ; the 
liability of one individual did not differ from the liability of 
another, and (c) that the absent members had no defences 
separate and distinct from those of the named defendants and 
of each other. 

It is sabmitted that each of the two principles laid down 
in the above case, namely, (a) that a representative snit will 
not lie in respect of a money claim, (b) that such suit will 
lie in respect of a declaration or injunction, are somewhat too 
wide. As has been pointed out by the Court of Appeal in 
Barker's case^, that a representation order cannot be made in 
respect of a money claim only when all the members of an 
unincorporated body are not liable and that although the 
relief claimed may be a declaration, if the cause of action on 
which the Court will base its declaration is a claim for the 
price of goods sold, the Court will not make any representa- 
tion order unless all the members of the unincorporated 
body are liable. It is clear that the general propositions 
laid down in the Madras case are not without qualifica- 
tions. 

In Barker's case, Scott L. J. referred to a wholly different 
type of cases as regards the liability of the members of an 
unincorporated association urhose rules might authorize the 
officers of the Lodge in their discretion, instead of granting 
money allowances to the members, with a further provision 
that the cost of paying for the goods should be a charge on 
the Lodge funds and defrayed by the members for the time 
being when money was wanted for such payments irrespect- 
ive of the question whether they had been members or not 
at the time when the goods were bought. In such cases, his 
Lordship pointed out that different considerations would 
arise. 


1. Barker v. Manson, (1937) 1 All E. R. 75. 
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Suits between members or between a member and the club ; 
The plaintiff member of the committee is entitled to con- 
tribution against any other member of the committee who 
authorized or assented to and ratified the act of the com- 
mittee in incurring a loan and which was recovered from the 
plaintiff^. But it has been held that the members of a club 
are not personally liable to indemnify the trustees of a club 
where there is no role imposing such liability upon them.® 
Relations between a member and the club are governed by 
the rules of the club. Thus, a member may invoke the aid 
of the Court to restrain the Committee from contravening 
the rules or to prevent the rules being altered®. Even where 
the rules provide for the expulsion of a member, the expelled 
member may sue for an injunction restraining the committee 
from excluding him from the club and will succeed in such 
suit if he shows either that the rules are contrary to natural 
justice, or that what has been done was contrary to the rules 
or that there had been malafides or malice in arriving at the 
decisions.* 


1. Mountcashell ( Karl) v Barber^ (1853) 14 0. B. 53. 

2. Wise V. Perpetual Trustee (7j., (1903) A. O. 139, 

3. Harrington v. SendalL (1903) 1 Ch. 921 (In this case, the annual subscrip- 

tion prescribed by the rules of the club which contained no provision for 
amendment or alteration thereof was increased by a resolution passed 
by a majority of members present at a general meeting. A member 
who refused to pay the increased subscription was expelled, and in his 
action the Court interfered by injunction restraining the expulsion). 

4. O/l Dawkins v. Antrohus, (1881) 17 Oh. D. 615 ; Young v. Ladies* Imperial 

Club, (1920) 2 K. B. 523 ; Richardson- Gardner v. Freemantle, (1870) 24 
T. 81 ; Ambalal v. Phiro%, A. L B. 1939 Bom. 35. 
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CHAPTER X 

CAUSES OF ACTION. 

The subject of this Chapter is considered under the following 
heads : 

1. Cause of action— what is — 

2. Cause of action in contract and in tort. 

3. Concurrent or alternative causes of action. 

4. Joinder of causes of action. 

5. Splitting up of cause of action. 

6. Cause of action and place of suing. 

7. Cause of action not arising before suit, effect of — 

8. Cause of action and limitation. 

1. Cause of action — ivliat is — The words “cause of action" have 
never been dehned by the Indian Legislature. In England the 
words came to connote a definite meaning. Lord Esher M. R. 
quoted with approval the definition of that expression given in the 
earlier case of Cooke v. Gill^^ as “every fact which it would be 
necessary for the plaintiff to prove, if traversed, in order to support 
his right to the judgment of the Court, but it does not comprise 
every piece of evidence which is necessary to prove each fact but 
every fact which is necessary to be proved”.^ The facts to be 
proved ( facta porhancla ) must be alleged {allegata probanda)^ but 
the evidence by which the^ said facts are to be proved {facta pro- 
bantin) must not be pleaded*. 

1. (1873) L. R. 8 0. P. 107. 

2. Read v. Brown, (1888) 22 Q. B. D. 128, 131 C. A., folld. in Murti 

V. Bhnla Ranif (18.)4) I. L. R. 16 All. 165 (F. B.) ; Samarendra 
V. Pyareecharan, (1934) I. L. R. 61 Cal. 1023; Engineering Supplies 
Ltd. V. Dhandhania db Co,, (1)31) I. L. R. 58 C.il. 539 ; Guard- 
ian Assurance Go. Ltd. v. Thakur Shiva Mawpil. I L. R. (1937) All 234 ; 
Official Receiver of the Estate of Mohandas Ghatandas v. Naraindas 
Loiaram, A. I. R. 1926 Bind 31; Rani Arnrit Kunwar f Maharaja) 
Our Charan Singh, A. I. R. 1934 All. 226 ; Beni Madhab Sikdar v. 
Sarat Chandra^ A. I. R. 1937 Cal. 643 ; Sheo Kumar v. Bechan Singh, 
A.l.R. 1940 Pat. 76. 

3. O. VI. rr. 2, 10, 11, 12, O.P.Code; Phillips v. PAiWips, (1878) 4 Q. B. 

D. 127, 133 ; Guardian Assurance Go. Ltd., v. Thakur Shiva 
Mangal, supra ; JVilliam Charles v. W, db T. Avery Ltd., (1933-34) 
38 0. W. N. 938 ; Ramprasad Chimanlal v. Haxarimull, (1931) 
I. L. R. 58 Cal. 418 (where Loit- Williams J. condemned the practice 
of including in the pleading either directly or indirectly by reference 
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Prior to 1882^ the Courts in India accepted the definition of the 
the expression ‘cause of action^ as given by the English Courts. 

The Civil Procedure Code of SfecWon i 7, merely said that 
suits might be instituted within the local limits of whose jurisdic- 
tion the cause of action arose. It was not, however, clear whether 
it meant a place where the whole of the cause of action or only a 
part of it had arisen. Accordingly, the Amending Act VII of 1888 
added the following Explanation III to Section 17 of the Code of 
1882 

“In suits arising out of a contract the cause of action 
arises within the meaning of this section at any of the follow- 
ing places, namely : — 

(i) the place where the contract was made ; 

(n) the place where the contract was to be performed or per- 
formance thereof completed ; 

(iii) the place where in performance of the contract any money 
to which the suit relates was expressly or impliedly 
payable."^ 

In some cases it was held that in cases of contract the three 
categories specified in the Explanation were exhaustive. In other 
cases, the Courts still interpreted the words ‘cause of action’ in 
the light of the English definition. 

From Section 20 of the Code of 1908^ the old categories have 
been deleted and the words “the cause of action, wholly or in part, 
arises*' have been substituted. 

The reason for, and the effect of, the omission of the Explana- 
tion from the Code of 1908 have been canvassed in several cases. 
In 19:24 a Division Bench of the Rangoon High Conrt^ held that 
the framers of the Code of 1908 omitted the said Explanation 
merely because they considered it necessary to mention the particular 
instances enumerated in the Explanation in as much as they had 
enunciated the general rules based on that Explanation. After 
alluding to the sense in which the words ‘cause of action* have 
been used in O. If, rule 2, and 0. IX, rule 9, of the Code*, the said 
High Court proceeded to consider if the words ‘cause of action* 


to some document annexed, the evidence by which material facts are 
to be proved) ; Thakur Prasad v. Mohammed Musa^ A. I. R. 192 ) 
Pat. 410. 

1. Jupiter General Insurance Go, Lid. v. Abdul AxiXy (1923) I. L. H. 1 Rang. 
231 ; cf. Salig Ram v. Chaha Mai, (1912) I. L. B. 34 All. 49, 53, 
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as need in Section 20 were intended to be as wide in meanin^f, as 
they must be, if the definition in Read v. Brown^ is to be applied 
to them, and came to the conclusion that “for the purpose of Section 
20 of the Code, the words ‘cause of action/ so far as suits on con- 
tracts are concerned, include the making of the contract and the 
performance or completion of performance of the contract and the 
payment of money under the contract, and that in cases based on 
contract of insurance, they do not include the loss or damage of 
the property insured, which in the words of Holloway J., in 
DeSoiiza v. Coles^ is merely a cause of the cause, and is not even 
proximate cause, since the real cause of action is the failure to pay 
the money due under the contract and the primary cause of that 
cause is the contract itself, the loss or destruction of the property 
being only a secondary cause which is purely accidental being due 
merely to the nature of the particular kind of contract under con- 
sideration**. 

In a recent case, the Allahabad High Court has held that sec- 
tion 20 of the Code must be interpreted as it is*. According to the 
said High Court the result of the deletion of the Explanation intro- 
duced by the Amending Act of 1888 is to restore the position as in 
1882 and the Courts are now free to interpret section 20 in the 
light of the words used there irrespective of the categories specified 
previously. Therefore the words ‘cause of action’ should be un- 
derstood to mean as defined/n the English Courts and accepted in 
India. Thus, in a case of insurance against burglary it was held 
that burglary was part of the cause of action, and the Court within 
the local limits of whose jurisdiction the burglary was committed 
would have jurisdiction to entertain the suit. In the case of a life 
assurance the death of the assured is part of the cause of action^. 

Save and except the Rangoon High Court, all the other High 
Courts in India have applied the words ‘cause of action* in the 
light of the English definition ; and the Judicial Committee have 
also in a case arising under section 103 of the Code of 1882, cor- 
responding to O. IX, rule 9 of the present Code, by defining ‘cause of 

1. (1888) 22 Q. B. D. 128. 

2. (1866-68) 3 Mad. H. 0. R. 384. 

3. Guardian Assurance Co, Ltd., y. ^Thakur Shiva Mangal, l.L. Id,, {1^67) 

Alb 234. 

4. Light of Asia Insurance Co, Ltd., v. Bai Chanchal, (1932) A. I. R. Bom. 

. 392. 
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action' as the ‘‘media npon which the plaintiff asks the Court to 
arrive at a conclusion in his favour*', lent its support to the accept- 
ance of the English definition in India^. 

The cause of action has no relation whatever to the defence which 
may be set up by the defendant, nor does it depend npon the cha- 
racter of the relief prayed for by the plaintiff. It refers entirely 
to the grounds set forth in the plaint^. 

Esio 2 )pel is a rule of evidence and is not a cause of action and 
cannot be properly set out in a plaint®. It may, if established, 
assist a plaintiff in enforcing a cause of action by preventing a 
defendant from denying the existence of some fact essential to es- 
tablish the cause of action, or by preventing a defendant from assert- 
ing the existence of some facts the existence of which would destroy 
the cause of action. On ^he other hand, waiver is contractual and 
may comtitute a cause of action. It is an agreement to release 
or not to assert a right. Thus, if an agent, with authority to make 
such an agreement on behalf of his principal, agrees to waive his 
principal’s rights, then (subject to any other questions such as con- 
sideration) the principal will be bound, but he will be bound by 
contract and not by estoppel^. 

2. Cause of action in contract and in tort : — Personal causes of 
action may arise out of contract or out of wrongs independent of 
contract. An action of tort is an action based on facts which con- 
stitute a breach of doty on the part of the tort-feasor, whether the 
relationship out of which the duty arises results from a contract or 
not; if, however, the relationship does not give rise to the doty 
which is broken, but it is necessary to refer to the contract in order 
to establish such duty, then the action is said to bo founded on 
contract.® The rule has been laid down clearly in a recent case by 

1. Mt Chand Kour v. Partab Singh, (1887-88) L. R. 15 I. A. 156 ; ShMumar 

V. Bombay Life Assurance Co. Lid., A. 1. R. 1934 Bind. 76 ; cf. Bengal 
Provident and Insurance Co. v. Kamini Kumar, (1917-18) 22 O. W. N. 
517. 

2. Mt. Chand Kour v. Partab Singh, supra ; Mahomed Haji Hdmed v. Jute 

and Ounny Brokers Ltd., A. I. R. 1932 Bom. 42 (Clause 12 of the 
Letters Patent is also confined to the cause of action or causes of action 
set forth in the plaint). 

3. Banumal v. Ncwandmal, A. I. R. 1921 Bind. 159 (F. B.) 

4. Dawson's Bank Ltd. v. Nippon Menkwa Kabushihi Kaish, (1934-35) L. R. 

62 I. A. 100. 

5. Halsbury, 2nd Edn., Vol. 32, p. 160, Art. 227. 
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Greer L. J., thus : **Where the breach of duty arises out of an obliga- 
tion undertaken by a contract, the action is founded on contract ; 
but where that which is complained of arises out of a liability inde- 
pendent of the personal obligation undertaken by a contract, an 
action brought in respect of this is founded on tort even though 
there may have been a contract between the parties/*^ 

Illustrations : — 

(<*) Cause of action in Contract : — 

(i) Where a plain tiff, at the request of defendant, hired defendant’s hackney 
carriage to convey her and her luggage and the defendant promised to convey 
her and her luggage safely and securely, but the defendant, not regarding his 
duty, so carelessly and negligently behaved and conducted himself that the 
plaintiff's luggage was lost ; it was held, the cause of action was in contract and 
not in tort * 

(tV) Where an architect had undertaken to Supervise the erection of the 
plaintiff’s house, and an action was brought against him for not using due care 
and skill in supervising the erection of the house, it was held that the action was 
founded on contract.* 

{Hi) Where the plaintiff caused to be delivered to the defendants, as common 
carriers of goods for hire, a parcel of goods to be carried from one place to another 
for reward, but the defendants did not safely and securely carry and deliver the 
same but so carelessly conducted themselves that it was lost, it was held that the 
action was founded on contract.'* 

(f>) Where the plaintiff sued defendants, a firm of stock-brokers, claiming 
damages for breach of his instructions as to the purchase of certain shares 
whereby he sustained loss, it was held that the action was founded on contract 
and not in tort.* 

(6) Cause of action in "Tort : — 

(») Where the plaintiff claimed the return of a picture or its value, and 
damages for its wrongful detention, it was held that the action was founded 
on tort.* 

(n) Where an action was brought by a railway passenger against the com- 
pany caused by the negligence or misfeasance of a servant of the company, it was 
held that the action was founded upon tort and not upon the contract even though 
the passenger had taken a ticket.’ 

1. Jarvis v. Moy, Davies df Co., (1936) 1 K. B. 399. 

2. Baylis v. LintoU, (1873) L. R. 8 C. P. 345, appld. in Bryant v. Herbert, 

(1878) 3 C. P. D. 189. 

3. Steljes v. Ingram, (1903) 19 T. L. R. 534. 

4. Fleming v. Manchester Jb Sheffield By, Go., (1878) 4 Q. B. D. 81. 

5. Jarvis v. Moy, Davies db Co., supra, refd, Oroom v. Croker, (1938) 2 All 

E. R. 394. 

6. Bryant v. Herbert, (1878) 3 O. P. D. 189, appld. Steljes v. Ingram, supra. 

7. Taylor v. Manchester, Sheffield & Lincolnshire By. Co., (1895) 1 Q. B. 134, 

appld. Lyles v. Southend-on-Sea Oorpn., (1905) 2 K. B. 1. 
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ftii/ Where the plain tii!, vendor of goods, delivered them to defendants, 
a railway company, as carriers for reward, the goods being consigned to the 
intending purchasers, and before the goods had been delivered to the consignees 
or claimed by them from the defendants, plaintiff discovered that the 
consignees were insolvent, and as unpaid vendor, gave notice to defendants not to 
deliver the goods to the consignees but to hold them to the plaintiff’s order, and 
before the goods were delivered to the consignees, plaintiff required the defendants 
to re-delivcr them to him, but the defendants refused to do so and delivered them 
to the consignees, who absconded without paying for the goods, in an action for 
damages against the defendants, it was held that the action was founded in tort 
and not on contract'. 

fiv) Where plaintiff, a dealer, bought a hydraulic press from the defendant, 
an auctioneer, at a sale under conditions of sale requiring payment before delivery, 
and time was allowed for payment, and payment was tendered within the time 
allowc<l, but defendant refused to deliver the press, having contracted to resell it 
and if in fact reselling it siibscqpent to the tender, in an action for damages it 
was held that the action was for wrongful conversion subsequent to and indepen- 
dent of the contract passing the property, and it w’as, therefore, an action of tort*. 

3. Concurrent or alternative causes of action : In personal 
actions, it is often the case, that the same wrong is both a breach of 
contract and a tort. Thus where a person voluntarily binds him- 
self by a contract to perform some duty which already lies upon him 
independent of any contract, the breach of such a contract is also a 
tort. In such cases the plaintifl may sue either in contract or in tort. 
“He must however make his choice of remedies and cannot have a 
double compensation for the same matter, first, as a breach of con- 
tract, and then as tort ; at the same time the rule that the defendant’s 
liability^ must not be increased by varying the form of the claim is 
not here applicable, since the j)laintifr may rely on the tort notwith- 
standing the existence of doubt whether there be any contract, or if 
there be, whether the plaintiff can sue on it'*^. 

Where a person has the option to sue either in tort or in contract, 
if he should select the former mode of redress, he may no doubt 
recover exemplary damages ; but if he should choose to seek redress 
in the form of an action for breach of contract, he lets in all the con- 
sequences of that form of action. One of these consequences is that 
he is to be paid adequate compensation in money for the loss of that 
which he would have received had his contract been kept and do 
more*. 

1. Pontifex v. Midland Ry. Co., 11877) 3 Q. B. D. 23. 

2. Gohen v. Foster, (1892) 61 L, J. Q. B. 643. 

3. galmond on Tort, 9th Kdn., p. 10 ; Mulsing Dowlatram (Firm) v. Fateh- 
ehand, A. I. B. 1936 Sind. 229. 

Per Lord Atkinson, in Addis v. Gramophone Go, Ltd,, (1909) A. 0. 488. 

35 


4. 
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Illuairationa : 

(i) Where a phyBician harms his patient by negligently administering a 
deleterious drug, he is guilty of both a breach of contract and a tort. '*It is breach 
of contract, because the physician has impliedly promised to use due care and 
skill in the treatment of his patient, and it is also a tort because, apart from con- 
tract altogether, no one has a right to do another physical harm by giving him 
poison.* 

(ii) Where the plaintiff employed the defendant, a dentist, for reward, to ex- 
tract a tooth by his painless process, but the tooth was so unskilfully exti*acted 
that portions of it were left in the plaintiffs jaw whereby illness, pain and sufTcring 
were caused to the plaintiff, in an action for damages, it was held that the action 
could lie in tort for negligence as well as in contract for breach of the under- 
taking*. 

(Hi) Where the plaintiff, a young child, just about the age up to which child- 
ren were entitled to pass free, travelled with his mother who took a ticket for 
herself only, in an action for harm suffered in an accident caused through the 
negligence of the defendants, it was held that the company was liable cither on an 
entire contract to carry the mother and the child (enuring, it seems, for the bene- 
fit of both so that the action was properly brought by the child) or independently 
of contract, because the child was accepted as a passenger and thus cast a duty 
on the company to carry him safely*. 

We have dealt with cases where there may be two causes of 
action with a common plaintiff. There are cases where the con- 
tractual doty may be owed to one person, and a duty independently 
of contract to another. 

Thus where a surgeon is employed by the father for reward to 
operate upon his child, he owes a contractual duty to the father to 
nse doe care and skill. If he fails in that duty, he is also liable for 
tort against the child^. 


1. Pollock on Tort, 14th £dn., pp. 433, 434. 

2. Edwards v. Malian, (1908) 1 K. B. 1002. 

3. Austin V. Great Western By, Go,, (1867) L. R. 2 Q. B. 442, 445, 447, consd. 

in Foulkes v. Metro, Dist, By, Co,, (1880) 48 L. J. C. P. 555. Both 
cases are referred to in Skiam Narain Tikkoo v. Bombay, Baroda d> 
Central India By,, (1919) I. L. R. 41 All. 488. Of. East Indian By, Coy, 
V. Kalidas, (1900-01) L R. 28 1. A. 144 (case of death of plaintiff's son 
who was killed by an explosion in a railway carriage caused by the 
briuging into the carriage of a quantity of fire-works by some passen- 
gers. The allegation was that the Railway Company did not use 
proper care and skill in carrying. Held, the Railway Company was not 
liable in damages unless they were guilty of negligence in permitting 
the fire-works to be brought into the carriage). 

4 . Pippin v. Sheppard, (1882) 11 Price, 400. Qladwell v» Steggall, (1839) 5 

Pinp, N, C. 733, 
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The boandary Uno between contract and tort is somewhat 
obscured by the recognition of certain quasi-contracts^ the breach of 
which is really a mere tort, and of certain quasi-torts which are in 
reality mere breaches of contract^. 

Quasi-contracts : There are certain cases in which it is per- 
missible to waive the tort and sue instead for the breach of a quasi- 
contract— a contract fictitiously implied by law, A tort can only be 
waived in favour of a breach of contract when either there were at 
the time of the commission of the tort contractual relationship 
between the parties and the tort complained of was also a breach of 
contract, or when the same act or omission creates a position which 
brings the parties into what the party suffering the wrong is entitled 
to regard as a contractual relationship^. Thus, if a man takes goods 
to which he has no right add sells them and recovers the price as 
money had and received by the defendant to the use of the plaintiff, 
the defendant being fictitiously assumed to have rightfully received 
the money from the plaintiff, and to have failed to have paid to 
him®. Where the defendants went to the house of the plaintiffs 
for tho purpose of searching for money and one of the defendants 
also entered and found in a cupboard a sum of money, which he 
took away, and it was subsequently paid into a bank by both 
defendants to their joint account and the money was proved to 
belong to plaintiffs, it was held that the plaintiffs might waive the 
trespass and recover the amount in an action against both defendants 
for money had and received to his use*. 

Quasi-torts : Since the abolition of Forms in England, fictitious 
or quasi-torts have disappeared with the procedure to which they 
owed their origin®. 

4. Joinder of causes of action — Under the Civil Procedure Code 
of 1908, a plaintifiE has got an extensive power of joining several 
causes or action in the same suit. Order II, rule 3, provides — 
“Save as otherwise provided a plaintiff may unite in the 
same suit several causes of action against the same defendant 
or the same defendants jointly ; and any plaintiffs having 

1. Bahnond on Tort, 9th Edii., p. 12. 

2. Per Bailhachc J., in Bristol Channel Steamers Ltd. v. /?., (1924) 131 L, T. 

608. 

3. Lamine v. Dorrelll, (1705) 2 Ld. Baym., 1216. 

4. Neate v. Harding, (1851) 6 Exch. 349. 

5. See Salmond on Tort, 9th Edn., pp. 12-14. 
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causes of action in which they are jointly interested against 
the same defendant or the same defendants jointly may 
unite such causes of action in the same suit/" 

The above rule is to be read subject to the provisions of 0. I, rr. 
1 and 3 of the Code, which relate not merely to joinder of parties 
but to joinder of parties and causes of action^. 

Under Order I, rule 1 of the Code, all persons may be joined in 
one suit as plaintiffs in whom any right to relief in respect of or 
arising out of the same act or transaction or series of acts or tran- 
sactions is alleged to exist, whether jointly, severally or in the 
alternative, where, if separate suits were brought against such per- 
sons, any common question of law or fact would arise.” 

The rule as to joinder of causes of action is subject to the limit- 
ation that where it appears to the Court that any causes of action 
joined in one suit cannot be conveniently tried or disposed of 
together, the Court may order separate trials or make any other 
order as may be expedient®. 

The result of the above rules may be summarised as follows : — 
Same plaintijf^ same defendant : Where there is one plaintiff 
and one defendant, any number of different causes of action whe- 
ther they sound in contract or in tort may be included in the same 
proceedings. To this rule there are the following exceptions : — 

(i) No cause of action shall, unless with the leave of the Court, 
be joined with a suit for the recovery of immovable pro- 
perty except — 

(a) claim for mesne profits or arrears of rent in respect of the 

property claimed or any part thereof ; 

(b) claims for damages for breach of any contract under which 

the property or any part thereof is held ; and 

(c) claims in which the relief sought is based on the same 

cause of action. 

Provided that nothing in the above rule shall be deemed to pre- 
vent any party in a suit for foreclosure or redemption from 
asking to be put into possession of the mortgaged pro- 
perty®. 

1. llamendra v. Brajendra, (1918) I. L. R. 45 Cal. Ill, 132, 133 ; llarendra v. 

Puma, (1928) I. L. li. 55 Cal. 164, fold, in Bhagvan Oohulji db Co. 
V. Balku Bahaji, (1932) 33 Bom. L. R. 1291. 

2. O. II, r. 6, C. P. Code ; Subrammiian .v. T. R, Jf. T, 8. T. Firm, A. I. R. 

1935 Rang. 209. 

3. O II, r. 5, C. P. Code. Cf. Bhagvan Ookulji tif Co. v. Balku B€d}aji, (1932) 
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(ii) No claim by or against an executor, administrator or heir, 
as such, shall be joined with claims by or against him per- 
sonally, unless the last mentioned claims are alleged to arise 
with reference to the estate in respect of which the plaintiff 
or defendant sues or is sued as executor, administrator or 
heir, or are such as he was entitled to, or liable for jointly 
with the deceased person whom he represents. 

Note : In Kiighind, under O. XVIII, r. 5, K. S. C., tiiiothcr exception to the 
general rule is specially provided for, namely, ‘Claims by a trustee in 
bankruptcy, as such, may not except by leave of the Court or a .rudge 
be joined with any claim by him in any other capacity,* In India 
there is no rule corresponding to the English rule, but such joinder 
will be at the discretion of the Court under O. II, r. 0 of the Code. 

Different plaint iff ii<nnc defendant : Under the 0. P. Code of 
1882, all persons could be joined in one suit as plaiiitilfs, provided 
that the right to relief, alleged to exist in such plaiiitilfs, arose from 
the same cause of action. Under the present rule, (0. I, r. 1 read 
with O. 1 1, r. 3) — 

(1) whore there are two or more plaintiffs and two or more 
causes of action, they may bo joined in one suit if the right 
to the relief and causes of action — 

(a) arise from the same act or transaction or series of acts or 

transactions, and 

(b) there is a common question of law or fact though the 

plaintiffs may not be jointly interested in all the causes 
of action ^ 

(2) But if the right to the relief claimed does not arise from the 
the same act or transaction or series of acts or transactions, 
or if there is no common question of law or fact, then two or 
more plaintiffs cannot join in one suit unless they are jointly 
interested in the causes of action. 

Same plaintiffs different defendants : Under O. II, r. 3, read with 
O. I, r. 1, C. P. Code— 

(1) Two or more defendants may ho joined as parties in one 
suit though there are two or more causes of action provided 
the right to relief claimed arises from the same act or 

33 Bom. L. 11. 1921 ; Harcndra v. Puma, (1928) T. L. II. fiS Cal. 104 ; 
ilamautar Sintjh v. Brij Kiahore, A. LR. 1933 Pat. 053 ; Uirananil Lal^ 
chand v. James Finlay db Co.^ A. I. R. 1934 Sind 176 ; Basharat Bey v. 
Hira TM, A. I. R. 1932 All. 401. 

1. Stroud V. Lawson, (1888) 2 Q. B. 44, 52, 54. 
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transaction or series of acts or transactions and there is a 
common question of law or fact ; and this is so although 
they may not all be jointly interested in all the caases of 
action. 

(2) Bat if the right to the relief claimed does not arise from the 
same act or transaction or if there be no common qaestion 
of law or fact they cannot be so joined unless they are 
jointly interested in the causes of action'. 

5. Splitting up of ci>use of action : The intention of the Legis- 
lature is that as far as possible all matters in dispute between the 
parties should be disposed of in one and the same suit®. Accord- 
ingly, 0. II, r. 2 of the C. P. Code provides that — 

(1) Plvery suit shall include the whole of the claim which 
the plaintiff is entitled to make ‘in respect of the cause 
of action ; but a plaintiff may relinquish any portion of 
his claim in order to bring the suit within the jurisdiction 
of any Court. 

(2) Where a plaintiff omits to sue in respect of, or intentionally 
relinquishes, any portion of his claim, he shall not after- 
wards sue in respect of the portion so omitted or relin- 
quished. 

(ii) A person entitled to more than one relief in respect of 
the same cause of action may sue for all or any of such 
reliefs ; but if he omits, except with the leave of the Court, 
to sue for all such reliefs, he shall not afterwards sue for 
any relief so omitted. 

Explanation. — For the purposes of this rule an obligation and 
a collateral security for its performance and successive 
claims arising under the same obligation shall be deemed 
respectively to constitute but one cause of action". 

The above rule is directed to securing the exhaustion of the 
relief in respect of a cause of action, and not to the inclusion in one 
and the same action of different causes of action, even though 
they arise out of the same transaction.® The first part of the clause 
makes it incumbent on the plaintiff to include the whole of 
his claim in his action. The second portion makes it incumbent on 
him to ask for the whole of his remedies. The final paragraph 

1. Malla*s C. P. Code, lOth Edn., p. 495. 

2. Cf. O. II, r. 1, C. P. Code. 

3. Sheokumar V. Beehan Siwjh, (1939) 184 I. C. 714 ; Skridkar v, Qodulalj 

(1939) 41 Bom. L. R 1223. 
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is not intended to be an illustration of the foregoing provisions but 
a substantive enactment, making an obligation and a collateral 
security for its performance (which would otherwise be two in- 
dependent causes of action) one. cause af action for the purposes 
of the rule. Thus where the plaintiflC sued upon promissory notes 
but the suit failed owing to material alterations on the notes and 
the plaintiff afterwards sued for a part of the consideration (for 
which the promissory notes had been given) on the basis of an 
award, it was held by the Judicial Committee that although the 
claims in the two actions arose out of the same transaction they 
were in respect of different causes of action and that, consequently, 
the second action was not brought contrary to Section .14, Ceylon 
Civil Procedure Code (which is in the same terms as O. IT, r. 2 of 
the Indian Code) and could be maintained^. 

In the language of two earlier cases decided by the Judicial 
Committee, the rule requires that every suit shall include the whole 
of the claim arising out of the cause of action. It does not say that 
every suit shall include every cause of action or every claim which 
the party has^. 

Omission to sue : The word ‘intentionally' does not qualify the 
words ‘omits to sue' in O. II, r. 2 (2) as it does the word ‘relinquishes*. 
But it has been held that the expression “omits to sue'’ involves in- 
tention. It is ejusdem generis with intentional relinquishment^. The 
Judicial Committee have held that “a right which a litigant possesses 
without knowing or ever having known that he possesses it can 
hardly be regarded as a ‘portion of his claim’ within the meaning 
of Section 7 of Act VIII of 1859”* (now O. II, r. 2). On the face 
of available knowledge, an accidental omission wull be an omission 
within the meaning of the rule^. But in a case where the suit has 
not been heard but a claim has been omitted by inadvertence, an 
amendment will be allowed*. 


1. Payana Reena v. Pana fjana, (1913-14) L. R. 41 I. A. 142. 

2. Rajah of Pittapur v. Sri Rajah Venkatay (1884-85) L. R. 12 I. A. 116, 

fold, in Amanat Bibi v. Imdad Husaitiy (1887-88) L. R. 15 I. A. 106. 

3. Ram Harakh v. Ram Lai, (1916) L L. R. 38 All. 217, 222. 

4. Amanat Bibi v. Imdad Husain, (1887-8S) L. R. 15 I. A. 106 ; Chandi- 

kamba v. Veswatuidhamayya, A. 1. R. 1936 Mad. 699 ; Muhammad 
Hafix V. Muhammad Zakariya, (1921-22) L. R. 49 1. A. 9. 

5. Moonshee Buxloor Ruhtem v. Shumsoonnissa Begum, (1886-87) 11 M* !• 

A.551i605. 

6. Vpendra v. Janakt, (1918) I* Xi* 45 Cal. 305, 
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Relinquishment : A plaintiff may intentionally relinquish a 
portion of his claim and, once he does so, he cannot afterwards sue 
in respect of the portion so relinquished. 

Thus where Rs. 2,500/- is due to the plaintiff and he files a suit 
in the Presidency Small Causes Court for Rs. 2,000/- abandoning 
Rs. 500/- as in excess of the* jurisdiction of the Court, he cannot 
file a fresh suit for Rs. 500/-. But in a case where a suit so insti- 
tuted was transferred to the High Court on the application of the 
defendant, liberty was given to the plaintiff to amend the plaint 
by adding thereto such statements as might be necessary to show 
that the plaintiff’s claim abandoned in the Small Causes Court was 
to be revived in the High Court*. 

Omissio7i to sue for one of several reliefs : If a plaintiff omits, 
except with the leave of the Court, to sue for any relief to which his 
cause of action entitled him, he cannot claim it in a subsequent suit. 
Thus on a suit for reconveyance of certain properties succeeding, a 
subsequent suit for an account of rents and profits of the said propert- 
ies received up to the reconveyance was held barred by O. II, r. 2 of the 
Code*. Where a beneficiary was entitled to a charge on the trustee’s 
property which vested in the Official Assignee and he brought a suit 
for personal judgment for amount due to him without obtaining the 
leave of the Court to reserve his other remedy by way of charge, it 
was held that he lost his right to enforce the charge*. 

The bar to the subsequent suit under this rule will operate even 
when the reliefs taken separately and alone would be cognizable in 
different jurisdictions. Thus where a wife sued her husband for 
maintenanco in a Court within whose jurisdiction he was residing 
but had no property situate within it, and obtained a personal 
decree against him, a subsequent suit against the husband in the Court 
within whose jurisdiction the properties were situate, for a declara- 
tion of charge on the properties in respect of the maintenance decree, 
was held to be barred under this rule'^. 

As a matter of prudence, the plaintiff will do well to make the 
application for leave even before he files his plaint or at least along 
with his plaint but this does not mean that the Court has no power 
to grant leave unless the application is so made. A question of this 

1. Bam Lall v. BhajafMri, (1896-97) 1 C. W. N. 32. 

2. Naba Kumar v. Badhashyam, (1930-31) 35 C. W. N. 977 (P. C.). 

3. Official Assignee of Bombay v. Abdul Ilayee, A. I. R. 1933 Bom- 437, 

4t Bama Bao y. Venkayammaf A- 1. B. 1931 Mod. 705, 
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kind can as well be dealt with by the Coart daring the pendency of 
the suit as before its institation.^ 

6. Cause of action and place of suing : Under Sec. 20 of the 
C. P. Code, subject to certain limitations, a suit may be instituted 
where the cause of action arose wholly or in part. Under clause 
12 of the Letters Patent for the High Courts of Calcutta, Bombay 
and Madras, and clause 10 of the Letters Patent of the High Court 
of Rangoon, the High Court in the exercise of its ordinary 
original civil jurisdiction is empowered to entertain and try suits 
other than suits for land or other immovable properties, if the 
cause of action shall have arisen, cither wholly, or in case 
the leave of the Court shall have been first obtained, in part, 
within the local limits of the ordinary original jurisdiction of the 
said High Court. Except as regards leave, the provisions in 
Sec. 20 of the Code correspond to those in the Letters Patent. The 
subject of place of suing with reference to the cause of action may be 
considered under the following heads : 

A. In contract. 

B. In tort. 

C. In other cases, 

A. In contract : In suits based on contract, the cause of action 
ordinarily consists of the making of the contract, and of its breach, 
SO that the suit may be filed either at the place where the contract 
was made or at the place where it should have been performed^. But 
there may be other essential facts constituting the cause of action, 
the happening of which may have a bearing on the jurisdiction of 
the Court to entertain a particular suit. For example, in cases based 
on contracts of insurance, the loss or destruction of the property 
insured is part of the cause of action, and therefore, the Court within 
the local limits of whose jurisdiction the loss has occurred will have 
jurisdiction to entertain the suit. The same rule shall japply in the 
case of insurance against burglary.® It should be noted that parties 
cannot confer jurisdiction on Court by agreement, when it does not 
possess it, L ^., without reference to the place where the contract is 
made or the place where the contract is to be performed.* 

1. Venkayya v. VenkcUa Rao, A. I. R. 1938 Mad. 979. 

2. Champaklal Mohonlal v. Nectar Tea Co,, (1933) I. L. B. 57 Bom. 306 ; 

Briju Pandy v. Qanyee Ahir, A. I. R. 1939 Pat. 294. 

3. Guardian Assurance Go, Ltd. v. Thakur Shiva Manjal, I. L. R. (1937) All. 

234 (For fuller discussion see heading 'Cause of action— what \s— supra). 

4. Asiatic Petroleum Co. v. Hafix, A. I. R. 1929 Bind 227* 

36 



282 


Gaukea of Action 


t Ft. II. 


(a) Place oj making the contract : A contract is made 
when an offer of one party is accepted by the other. If 
the offer of one party and the acceptance thereof are made 
in different places, the place of acceptance is the place 
where the contract is made. In other words, a contract is 
made in the place where it was concluded by the assent given 
by the person to whom the proposal was commanicated.^ 
When the proposal and acceptance are made by means of 
letters the contract mast be deemed to have been made at the 
place where the letter of acceptance is posted, and not where 
it is received.* 

(ft) Place of performance of contract : 

(i) Where place of performance is specified in the contract : 
A suit on a contract can be brought in India in the Court 
which has territorial jurisdiction over the place where the 
contract has to be performed.* The place of performance is 
the place which appears npon the face of the contract, either 
in express terms or by necessary implication.^ 

(ii) Where no place of performance is specified in the con- 
tract : Under the English common law rule, where no place 
of performance is specified, either expressly or by implica- 
tion,* the debtor must seek out his creditor.* The only 


1. Per Bankin C.- J., in Engineering Supplies Ltd. v. Dhandkania db Co., 

(1931) I. L. R. 58 Oal.^539. 

2. (The Firm) Hira Nand Murti Dhar y. (The Firm) Qurmukh Bai Badha- 

kisheut A. I. B. 1923 Lah. 427 ; cf • Sitaram Marwari v. Thompson^ (1905) 
I. L. B. 32 Gal. 884, 890 ; Bengal Insurance and Beal Property Go. v. 
Velayammal^ 1. L. B. (1937) Mad. 990; Muhammad Esuff Bowihery. 
M. Hateen dh Co., A. I. B. 1934 Mad. 581 ; Ahmad Bux v. Faxal Karim, 
(1939) M. W. N. 1171 (The offer is made at the place where it is received). 

3. De Souxa v. Goles, (1868) 3 Mad. H. O. B. 384 ; Gopee Kisto v. Nilcomul 

(1874) 22 Suth. W. B. 79 (2); Ohampaklal v. Nectar Tea Co., (1933) 
I. L. B. 57 Bom. 306 ; Sm. Tuslimon Bibi v. Abdul Latif, (1935-36) 40 
C. W. N. 392. 

4. Soniram JeetmuU v. B. D. Tata & Co., (1926-27) L. B. 54 1. A. 265, folld. 

in Propagation of Gospel etc. v. Samorao Naidu, A. I. B. 1938 Mad. 977 ; 
Sm. Tuslimon Bibi v. Abdul Latif, supra. 

5. Dobson Y. Benjal Spinning & Weaving Co., (1897) I. L. B. 21 Bom. 126, 

134 (case showing the circumstances from which the place of perform- 
ance was implied). 

6. Per Bowen L. J., in The Eider (1893) Prob. 119 ; cf. Haldane v. Johnson, (1853) 

8 Exch. 689 ; Poole v. Tumbridge. (1837) 2 M. A W. 223 ; Fessard v. 
Mugnier, (1865) 18 C. B. N. 8. 286. 
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limitation to this rale is that the creditor mast reside within 

the realm. ^ 

Under the Indian law where performance has to be made without 
the application of the promisee, and no place is fixed for the per. 
formance of the promise, whether the promise is to deliver goods or 
to pay money, ^ it is the duty of the debtor to apply to the creditor 
to appoint a reasonable place for the performance of the promise., 
and to perform it at such place. The observations of Sir Lawrence 
Jenkins in a Bombay case,^ that Section 49 of the Contract Act is 
exhaustive and that in India there is no scope for the application 
of the common law rale that a debtor must seek oat his creditor, 
have been doubted by Lord Sumner in tSonimm Jeettniill v. jR. Z>. 
Tata & Co.^ and his Lordship has pointed out that if Sir Lawrence 
Jenkins' view are corrept, then where there is no place for perfor- 
mance fixed by the agreement and the debtor does not apply to the 
creditor to fix a reasonable place for performance, there would be 
no place for performance at all and the debtor would be able 
to better his position by himself being in default, that is to say, by 
omitting to apply to the creditor for fixing the place for perfor- 
mance, whereas if he had so applied the reasonable certainty is that 
the place of performance would have been fixed at the creditor’s 
place of residence. 

It should, however, be noted that Soniram*s case was not decided 
on the basis of the common law rule but upon the basis that therein 
the place of performance appeared on the face of the contract by 
clearest implication though not in express terms. To the argument 
as to the importation of the technical rule of English law into the 
jurisprudence of India his Lordship gave the simple answer that 
was a mere implication of the meaning of the parties,^' 

In an earlier case^ where the plaintiff resided at Secunderabad 
and the defendant resided at Hyderabad and there was no promise 
to repay the loan at Secunderabad, their lordships of the Judicial 
Committee held that the Secunderabad Court had no jurisdiction 
because there was no implied promise to repay the loan at Secun- 


1. Bansilal Abirchandj v. Ohulam^ (1925-26) L. B. 53 I. A. 58. 

2. Saniram JeetmuU v. H, D, Tata & Co., (1926-27) L. R. 54 I. A. 265, 271. 

3. Puttappa V. Vira Bhadrappa, (1905) 7 Bom. L. B. 993. 

4. Sonirani JeetmuU v. R, D. Tata & Co., supra, discussed in Nathuhhai v. 

Chhabildas, (1935) I. L. R. 59 Bom. 365. 

5. Bansilal Abirckand v. Ghulam, supra. 



284 Causes of Action [ Pt II. 

derabad and added that ‘‘even by British law the duty of a debtor to 
find and pay his creditor is only imposed npon him when the creditor 
is within the realm. And the plaintiff has not contended that if 
there be any such duty at all imposed by Indian law upon a debtor 
it extends in this respect further than in England. Accordingly, so 
far as the principal debtor is concerned, there is no obligation upon 
him, either express or implied, to make any payment to the plaintiff 
at Secunderabad.’' 

The significance of the words “where the creditor resides within 
the realm” and their applicability to India were considered by 
Tjabji J. in a Bombay case.^ In that case the defendant was a 
resident of Sachin and the plaintiff of Surat and the question was 
whether the money borrowed was repayable at Surat so that the 
Surat Court should have jurisdiction over the suit. Referring to the 
above Privy Council case. His Lordship observed : “Taken literally 
the restriction on the debtor's duty would not be adverse to the 
creditor here; for the creditor resides within the realm, it is the 
debtor who resides outside British India. It may be reasonable to 
take the rule referred to by Lord Blanesburgh as implying that the 
duty of the debtor to find out his creditor cannot be stretched so as 
to require the debtor to travel across the seas. If the debtor need 
not cross the seas when he is within the realm, and the creditor 
beyond, is the converse to hold ? Is the creditor bound to cross over 
to the debtor when the debtor is beyond the realm ? See Haldane v. 
Johnson^ (18.53) 8 Ex. 689. ^ In any case the rule must be applied to 
India with the modification necessitated by the altered circumstances 
in India, and being within or beyond the realm is a different consi- 
deration where the realm consists of an island like England and 
where the territories of the Native States and British India (as in 
the case) adjoin each other. The question that the Court has ultimate- 
ely to decide is whether the appointment by the creditor of his own 
residence as the place for payment, would be reasonable in cases 
in which the defendant resides outside British India. For this pur- 
pose obviously no hard and fast rule can be laid down. The true 
•view seems to be this : the defendant failed in his duty to apply for a 
place for payment : it is reasonable to think that if he had applied, 
the plaintiff would have appointed Surat, where he resides ; his 
bringing the suit in Surat corroborates this view. The rule referred 
to by Lord Blanesburgh indicates one of the circumstences affecting 


1. Nathubhai v. Ghhabildas, (1935) I. L. B. 59 Bom. 365. 
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the question whether the place appointed by the promisee for 
payment is a reasonable place. Though the defendant was residing 
outside British India he was residing in Sachin, quite near Surat» 
where the sirit was brought and where consequently the plaintiff by 
implication required payment to be made. The defendant might 
have wished the Court to find that he had not failed to apply as 
required by Section 49 ; or that another place had been appointed 
for payment; or that there was a contract express or implied by the 
circumstances or by custom, that the plaintiff could not appoint 
Surat as the place for payment ; or that any similar defence is open 
to him. In that case it would have been for defendant to adduce 
evidence on his defence.’^ 

Where both the debtor and the creditor reside within the realm 
no difficulty arises as regards the applicability of the maxim ‘7/je 
debtor must find out the creditor^'" to India. ^ 

Classes of contracts to which the maxim applies : — 

In this connection it is well to bear in mind the observations 
of Wallis A. C. J., in an Allahabad case: “The maxim that a 
debtor must find his creditor is unfortunately frequently quoted 
and sought to be applied to circumstances to which it has no rela- 
tion cat all. There is a great difference between three classes of 
contracts in relation to which this maxim may be discussed. There 
is the ordinary case of purchaser and vendoY^ to which of course it is,, 
in the main generally applicable. If a purchaser in Allahabad 
applies to a tradesman in Calcutta to sell him goods, the purchaser 
in Allahabad must pay the vendor In Calcutta unless some other 
arrangement is made. The second class is a class of principal 
and agent which may also colloquially be described as muster 
and servant. It frequently happens that a large establishment 
dealing, say, in carpets at Mirzapore, or cotton in Agra, or some other 
large commercial centre, has branch businesses presided over by 
managers who are in a sense agents. They are agents to pledge 
their principal’s credit ; they are frequently paid by commission 
on results. But in such cases as those, it may often be, that the 
place at which the agent or the branch manager is, by his contract 

1. Sm, Tuslimon Bibi v. Abdul Latif, (19.-13-36) 40 C. W. N. 392, folld. in 
Srilal Singhania v. Anant Lai, I. L. 11. (1940) 1 Cal. 323 (When in a 
promissory note no place is fixed for payment, the Common Law rule 
applies and it is the duty of the debtor to seek out the creditor and pay 
the debts to him). 
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or unwritten understanding with his principal, bound to account 
and bound to pay and discharge his liabilities is the head place of 
business. But it is a very different matter in a c^se of this kind 
where the defendant is not a servant at all of the plaintiff, is totally 
independent of, and is merely a contractor earning his living gener- 
ally as a commission agent. Unless the contractor clearly indicates 
the contrary, an agent of this kind who becomes a factor entrusted 
with goods of his principal with wide powers, has no doubt under 
the appropriate section of the Contract Act, eventually to account 
to his principal, but the accounting must necessarily be where all 
the business is transacted"’^. 

As to how far the maxim , — Hhe debtor must seek the creditor * — is 
applicable to suits on negotiable imtruments^ is a question of some 
nicety. Where a promissory note is executed at the place where the 
debtor resides, and no place of payment is mentioned, the maxim, 
according to the Nagpur High Court, does not apply and the suit 
must be filed in the Court within whose jurisdiction the debtor's 
place of residence or business is, and the Court within whose jurisdic- 
tion the creditor resides has no jurisdiction to try the suit. This is 
because section 70 of the Negotiable Instruments Act declares that a 
promissory note or a bill of exchange, not made payable as mentioned 
in sections 68 and 69, must be presented for payment at the place of 
business, if any, or at the usual residence, of the maker, drawee or ac- 
ceptor thereof, as the case may be.^ The Rangoon High Court seems 
to be of the same opinion hi that it says that the maxim does not 
apply where the suit is not on the promissory note but on the original 
consideration.^ A different view is expressed by the Lahore High 
Court which says that where a pro-note does not specify any place 
where the payment is to be made, it should be presumed that the 
payment is to be made at the usual place of the business of the cre- 
ditor and the cause of action for a suit based on a pro-note arises at 
that place. This is because under section 64 of the Negotiable Instru- 
ment Act, the consequences of non-presentment of a promissory note 
does not discharge the maker of the note and, therefore, the mere 
fact that the promissory note was liable to be presented to the debtor 

1. Tika Ram v. Daulat Ram, (1924) 1. L. R. 46 All. 465 (case of a pucca 

adatia), dissenting from Motilal v. Surajmal, (1906) I. L. B. 30 Bom. 

167; cf. Devidatt v. Shriram, (1932) I. L. B. 56 Bom. 324; v. 

Bam Narain, (1928) I. L. B. 9 Lah. 455. 

2. Per Bubhedar A. J. C.. in Gopikiaan v. Jethmal, A. I. B. 1935 Nag. 144. 

3. Palaniappa v. Subbiah, A. I. B. 1937 Bang. 433. 




Causes of Action 


Oh. X. ] 


287 


at a particular place, under section 70, does not imply that the amount 
due on the pro-note is payable at that place. ^ 

Instances of Place of suing in suits on Contract : — 

The following are instances of the place of suing with reference 
to the place where the cause of action in suits on contract either 
wholly or in part, arises : — 

(») AsBtgnment of debt : An assignment of debt is part of 
the assignee's cause of action and the assignee may sue at the 
place of assignment.^ 

{ii) Breach of Contract : A suit for damages for breach of 
contract can be brought either where the contract was made 
or where its breach was committed. In such a suit brought 
on the original side of the High Court, where no leave has 
been obtained under clause 12 of the Letters Patent, it must 
be established that the contract as well as the breach have 
taken place within the local limits of the Court.^ 

In a suit for damages for breach of contract to ship goods 
€. i. /. to Calcutta, where the goods were rejected at Calcutta, 
it was held that the rejection was part of the cause of action 
and that the suit could be filed in the High Court at Calcutta 
with leave under clause 12 of the Letters Patent.^ 

Where A. agreed at Madras to employ B., on behalf of his 
business at Surat, but after the agreement is made, refuses to 
employ him or cancels the agreement, the Surat Court has 
jurisdiction to try the suit for damages for breach of the 
contract as the contract was intended to be performed in 
Surat, and prima fade, the place of performance is a place 
for the breach of contract.® 

(iii) Contract of agency ; In suits against agents for 
accounts, the cause of action arises at the place where the 

1. Nanu Mai v. Firm Shibbamal, A. I. R. 1939 Lah. 18, follg. Ohania 

Lai V. Karam Ckand, (1929) I. L. R. 10 Lah. 755. Cf. Raman Chettiyar 
V. Qopalaehari, (1908) I. L. R. 31 Mad 223 (in which it was held that 
the maxim does not apply because of Sec. 17, Exp. 3 of the C. P. Code, 
1882). Cf. Srilal Singhania v. Anantlal, I. L. R. (1940) 1 Cal. 323. 

2. Read v. Brown, (1888) 22 Q.B.D. 128 ; Eamaihrai v. Ohuramoni, (1932'33) 

37C. W. N. 1139. 

3. Doya Narain v. Secy, of State for India j (1887) I. L. R. 14 Cal. 256 ; Sbesba- 

girt V. NawaJb Aakur, (1904) I. L. R. 27 Mad 494. 

4. Engineering Supplies v. Dhandhania, (1931) I. L. R. 58 Gal. 639. 

5. Obampaklal v. Nectar Tea Co.^ (1933) I. L. R. 57 Bom. 306. 
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contract of agency was made or the place where accounts 
were to be rendered and payment was to be made by the 
agent. ^ A commission agent is entitled to file a suit for 
the recovery of the amount due to him in respect of the 
business due by him as agent at the place where he carries 
on his business. The presumption in such cases is that ja 
part of the cause of action arises in the place where the agent 
carries on his business as he is required to do a part of the 
work of agency in that place.^ A suit by a principal against 
a commission agent, who has agreed to execute an order placed 
with him by correspondence, must be instituted at the place 
where the commission agent carries on his business, and the 
principal cannot sue him at the place from where he sent the 
order.® 

{iv) Contract of haihnent : In case of bailment, part of 
the cause of action arises at the place where the goods bailed 
are stored.* 

(v) Contract of betrothal : A suit for breach of a contract 
of betrothal may be instituted where the breach takes 
place. * 

{vi) Contract of marriage : A suit for breach of contract 
to marry may be filed at the place where the marriage should 
have been celebrated.® 

(vii) ' Contract of insurance : In a contract of insurance, 
of goods, the Rangoon High Court has held that the loss or 
damage of the goods is no part of the cause of action. ^ But 
the Allahabad High Court has held otherwise. According 
to the said High Court, in a case of insurance against burg- 
lary, part of the cause of action arises at the place where 
the burglary takes place.® The Bombay High Court has 
held that in case of an Insurance policy payable at death, 

1. Ram Das v. Dhanpat, (1925) I. L. R. 6 Lah. 153. 

2. (Firm) Thakurdas y. (Firm) Uttamsing, A. I. R. 1937 Sind 317; Firm 

Haxuri Mai v. Rang Ilahi, A. I. R. 1926 Lah. 287. 

3. Bkamboo Mai v. Bam Narain, (1928) I. L R. 9 Lah. 455. 

4. Oanesh Prasad v. Bansidhar, (1917) 41 1. C. 904 (AIL). 

5. Bhagsingh v. Labhsingh, (1916) 37 I. 0. 114 (Punj.). 

0. Mathura Prasad v. Satya Ndrayan, (1922) 65 I. C. 812. 

7. Jupiter General Ins. Co. v. Abdul Axix, (1923) I. L. R. 1 Rang. 231. 

8. Guardian Assurance Go. Ltd. v. Thakur Shim MangaL I. L. R. (1937) All. 

234. . ^ 
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part of the cause of actiou arises at the pliice of the death of 
the assured.^ 

Iq the case of insurance policies, an offer may be a part of 
the cause of action, but where an insurance company had its 
head office at C., and its agents had no authority to accept 
. proposals of insurance but only to get the proposal form 
duly filled and to send to the head office at C. for disposal, 
and where the assured filled the form at E. and it was sent 
by the company's agent to the head office, in a suit filed at 
E., by the widow of the assured on the latter’s death for the 
recovery of the policy money, it was held by the Madras 
High Court that the offer was made at C. and accepted 
at C. and the cause of action therefore arose entirely 
at C. and could not be said to have arisen at E. from 
the circumstances that when the half-yearly premium became 
payable, the company instead of sending its demand to the 
assured, directed its local agent to collect the money from 
him,2 

(viii) Contract of partnership : A suit for dissolution of part- 
nership may be instituted at the place where the partner- 
ship is entered into^, or at the place where the partnership 
business is carried on^. When partnership business is car- 
ried on at two places, the cause of action arises at both the 
places and the Courts have jurisdiction to entertain the suit 
for dissolution in either of these places®. A suit for dis- 
solution is not a suit for recovery of immovable property 
within the meaning of the Section 16 of the Code®, nor is 
it a suit for land within the meaning of clause 12 of the 
Letters Patent^. 


1. Light of Asia Insurance Co. v. Bai Chanckalf A. I. R. 1932 Bom. 392 ; 

Shivkumar v. Bombay Life Assce. Go. A. I. R. 1934 Sind. 76 ; cf. 
Bengal Provident and Ins. Co. v. Kamini . Kumars (1917-18) 22 
C. W. N. 517. 

2. Bengal Insurance & Real Property Co. v. VelayammaU I. L. R.. (1937) 

Mad. 990. 

3. Qur Diyal v. Sukknandan, A. I. R. 1929 All. 236 cf. Luckmee Chund 

V. Zorawur Mull, (i860) 8 Moo. 1. A. 291. 

4. Durga Das y. Jai Narain, (1919) I. L. R. 41 All. 513. Cf. (Firm) Raghunath 

Rad Rambilas v. (Firm) Surajmal, A. I. R. 1936 Pat. 6. 

5. Thimwappa v. Balakrishna, A. I. R. 1926 Mad. 427. 

6. Durga Das v. Jai Narain, supra. 

7. Kellie v. Fraser, (1877) J. L. R. 2 Cal. 445. 

37 
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(ix) Contract of sale : Delivery of goods under a contract is 
an essential part of the contract between the parties and 
hence a suit may be filed at the place where the goods are 
to be delivered ^ Where a contract of sale is made at one 
place and the price is to b e paid at another place, the suit 
may be filed at either of these places^. When a contract 
was made at Nasik and the seller sent the goods to the 
buyer by rail from Delhi, it was held that part of the cause 
of action arose at Delhi and that the Delhi Court had juris- 
diction in as much as the goods were made over to the railway 
company at Delhi and section 39 of the Ind. Sale of Goods Act 
would apply*. Where payment for goods purchased by the 
plaintiff, or on his behalf by somebody else, was to be made at 
place T. by bills drawn against and presented to the plain- 
tiff at place T., it was held that part of the cause of action 
arose at T. and, therefore, a suit for an amount due for short 
fall in goods ordered and for damages on account of inferio- 
rity of quality of those goods would lie in the Court within 
the jurisdiction of which place T, was situated. The fact that 
by endorsement of the bills the d.efendant got payment at 
place R. will not make any difference, because the place of 
payment is the place where the bills are presented and 
where they are met or dishonoured*. 

(x) Negotiahle instruments : — 

(a) Bills of Exchange : The drawing of a bill of ex- 
change is a part of the cause of action*. A bill may be 
sued on at the place where it is accepted. Thus, where J. 
N. of Delhi drew a hundi in favour of the Bank of Bengal 
in its Delhi branch on the plaintiff firm in Calcutta for 
the sum of Rs. 2,500/- and the said hundi was to be accepted 
by the plaintiff firm in Calcutta for the accommodation of, 
and was to be debited to, the defendant firm in case of 
payment by the plaintiff firm, and the plaintiff firm did 
accept the hundi in Calcutta and did pay the amount of 

1. Sheo Charan v. Taj Bhai, (1917) I. L. R. 39 All. 368 ; Abdur Rashid v. 

Siting Materials Co., (1920) I. L. B. 42 All. 480. 

2. Mohanlal v. Abdul Rahim, A. 1. B. 1930 Nag. 90. 

3. Mukandi Lai v. Nur Elahi Abdul AH, A. 1. B. 1934 Lah. 44. 

4. Venkaiaehalam v: Rajdballi, A. I. B. 1935 Mad.' 663 (F. B.). 

5. Rampurtab v. Premsukh, (1891) 1. L. B. 15 Bom. 93 (case of hundi ) ; 

Rasani Ram y. Kolahal, (1877) I. L. B. 1 All. 392. 
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the hundi in Galcatta, ia a salt by the plaintiff firm against 
the accommodation party, institnted on the original side 
of the Calcutta High Coart, it was held, that part of the 
cause of action arose within the jarisdiction of the said 
High Courts 

The non-acceptance of a bill payable at the fixed date, 
or the dishonoar of the bill on presentation, forms part of 
the canse of action^. 

The obligation of the indorsor of a bill to pay the amount 
of the bill to the holder (in case the drawee makes ' default) 
arises in the place where the hundi has been indorsed by 
him. Thus, where a hundi indorsed and delivered in 
Ajmere was payable in Bombay, where it was dishonoured, 
it was held, that the* cause of action of the holder against 
the indorser did not arise wholly in Bombay*. 

(b) Promissory Notes : The place of making of a pro- 
missory note is an essential part of the cause of action. 
A statement of the place of execution is not essential to the 
validity of a negotiable promissory note, nor are the parties 
precluded from dating it, with reference to a place differ- 
ing from that at which it is actually made, if for any purpose 
of theirs they consider it necessary to do so. Where, there- 
fore, a negotiable note is dated with reference to a speci- 
fied place and the justice of the case does not necessitate a 
different conclusion, the parties should be presumed to have 
agreed to that place being taken to be the place of the con- 
tract^. 

A suit on a promissory note is properly instituted at the 
place where payment is to be made*. 

1. Ramehander v. Qampatram, (1920) I. L. R. 47 Cal. 583. 

2. Mulckand v. Stiganchand, (1876-77) I, L. R. 1 Bom. 23, 43 (suit by holder 

against indorser— dishonour by non-payment by drawee formed 
part of the cause of action) ; Ram Ravji v. Pralhaddas Subkarn, (1896) 
I. L. R. 20 Bom. 133 (case of dishonour by non-acceptance— suit by 
indorser of hundi against drawer). 

3. Suganehand v. Mulckand^ (1872) 9 Bom. H. C. R. 270 (It is to be noted 

that the language used in the head-note is somewhat ambiguous). 

4. Meenakshi Ginning etc. Go, v. Myle iSreeramw/M, (1905) I. L. R. 28 Mad. 

19 (suit by indorsee of a promissory note). 

5. Mahanth Damodar Das v. Benares Bank Ltd., (1920) 5 P. L. J. 53G ; Briju 

Pandey v. Gangu Ahir, A.I.R. 1939 Fat. 294. 
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Whore a promissory note is actually executed at one 
place, but delivered at another^, or is agreed to be paid at 
a third place^, part of the cause of action arises at one of 
these places. The place of assignment of a promissory note 
is the place where a part of the cause of action arises. 

Where a promissory note was made at Manbhum and was 
assigned at Calcutta, in a suit instituted on the original side 
of the Calcutta High Court, after leave obtained under clause 
12 of the Letters Patent, Panckridge J. held, that the leave ob- 
tained ought to be revoked, partly because 'the circumstances 
of assignment suggest collusion for the purpose of creating 
jurisdiction’^. In another case, the same learned Judge 
revoked the leave obtained by the plaintiff on the ground 
"that the balance of convenienc6*demand3 that the litigation 
should be conducted either in the Court within whose juris- 
diction the defendant resides or in the Court within whose 
jurisdiction the document sued upon was executed^. In 
another case of the same High Court, CunlifTe J„ while agree- 
ing with the view of the law expressed by Panckridge J., 
differed from what appeared to have been the general trend 
of his observations with regard to the treatment of the holders 
or assignees of the negotiable instruments who are suing in 
the High Court under the jurisdiction dealt with in clause 12, 
ill these terms: "It seems to me that if yon are going to 
discriminate between plaintiffs and defendants who are 
interested in negotiable instruments on the grounds of hard- 
ship or even on the ground of legitimate collusion to assign, 
you are striking at the whole root of the law of negotiability 
as laid down not only in the Negotiable Instruments Act but 
in the time-honoured principle of the Law Merchant/’ At 
the same time his Lordship pointed out that on the facts 
before him he was not at all convinced that the assignment, 
admittedly for value, was brought about simply for the pur- 
pose of embarrassing the defendant and for the purpose of 
bringing the case within the jurisdiction of the original side 
of the High Court, and in as much as the note was executed 

1. Winttr V. Rounds (1863) 1 M. H. C. R. 202; Panjab Co-operative Bank 

V. Ishar Das, A. I. R. 1937 Lah. 800. 

2. Laljee Loll v. Hardey, (1833) I. L. R. 9 Cal. 105. 

3. Kalooram Agarwalla v. JonistJta Lai, (1935-36) 40 O. W. N. 161. 

4. Daulatram v. Maharajlal, (1935-36) 40 C. W. N. 164. 
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quite close to Calcutta there could not be any question of 
difficulty in bringing witnesses up^ 

It is difficult to reconcile the views expressed by his Lord- 
ship Cunliffe J. and to gather if his decision would have been 
the same even if hardship would have been caused to the de- 
fendant. The case, however, was actually decided both by his 
Lordship and by the Court of Appeal upon the basis that no 
hardship would be caused to the defendant if the suit was to 
be tried on the original side of the High Court. The net 
result of the above cases, therefore, seems to be that the dis- 
cretion vested in the Court to grant or not to grant leave 
under clause 12 of the Letters Patent may be exercised even 
in the case of a suit on negotiable instruments, but to justify 
the Court to refuse leave or to revoke the leave already 
obtained, a very strong case of hardship, and a prepondera- 
ting balance of convenience to have the suit tried elsewhere, 
must be shown. 

B. In Tort : Under the C. P. Code, a suit for compensation 
against a tort-feaser for wrong committed in British India can be 
instituted either where he resides or carries on business or personally 
works for gain, or where the wrong was committed,® For wrongs 
committed outside British India by defendants residing in British 
India, Sec. 20 of the Code shall apply,® 

Since the word ‘resides’ applies to natural persons and not to 
‘legal entities’, such as the Government or a company, a suit against 
the latter can bo brought only where the tort was committed.^ 

The damage resulting from the tort will also furnish a cause of 
action.® 


1. Radh'ika v. Bhohani, (1935-36) 40 0. W. N. 717 ; affid., on appeal, in 

Bhabani v. liadhika, (1935-36) 40 C. W. N. 1349. 

2. Sec. 19, C. P. Code, 1908 (which deals with actionable wrongs to the person 

or to movable property) ; Macmillan v, Shamsul Ulama M. Zaka, (1895) 
I. L. R. 19 Bom. 557, 564 (wrong done to the person) ; cf. OokuHas v. 
Ghagan Lai, A. I. R. 1928 Cal. 887 (suit on the original side of the 
Calcutta High Court against one of the tort-feasors who resided within 
the local limits of the said Court) ; Kheshira Pal v. Pancham Singh, 
(1915) I. L. R. 37 All. 446 (infringement of trade-mark). 

3. Oovindan Ndir v. Achutha Menon, (1916) I. L. R. 39 Mad. 433. 

4. Qovindarajiilu Naidu v. Secy, of State, (1927) I, L. R. 50 Mad. 449. 

5. Alexander Brauli v. Indra Krishna Kauh (1933) I. L. R. 60 Cal. 918 (suit 

for malicious prosecution). 
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C. In other cases : 

(i) Administration stiits : In an administration suit, undertaking 
to administer forms part of the cause of action. Thus, in a suit 
brought on the original side of the Madras High Court by three 
executors and trustees against the fourth executor and trustee 
praying for his removal and for the administration of the 
estate by the Court, it was held, that assuming the defendant 
was at the time of the institution of the suit outside Madras, 
the Madras High Court had jurisdiction because of the defen- 
dant’s undertaking given to that Court, when he applied for 
and obtained probate, to administer the estate, such under- 
taking being at least a most material part of the cause of 
action in the suit for administration. ^ 

In a suit where the plaintiffs alleged that they and one I.G. 
were members of a joint Hindu family owning property and 
that, I. Q. having died, they were entitled to the property by 
survivorship, and asked, for a declaration that the probate 
proceedings did not affect the plaintiffs, and for the adminis- 
tration of the estate left by the testator, it was held, that the 
plaintiffs did not claim determination of any right to or 
interest in immovable property within the meaning of Sec. 
16, C. P. Code, so that the mere fact that part of the property 
to be administered is situate in a particular district will not 
give the first Court jurisdiction. The question of jurisdiction 
has therefore to be determined by Sec. 20. Such a suit lies 
in the Court at the place where the probate is taken out.^ 

(u) Custody of Minor suit for — Where a minor is removed from 
the plaintiff’s custody and guardianship from A to L., a 
suit for custody of minor can be hied at either of the said 
places.^ 

(m) Divorce : In a petition for dissolution of marriage the 
jurisdiction of the Court will depend upon the question of 
domicile, and the petitioner has a right to choose as his 


1. Srinivasa Moorthy v. Venkata Varada Ayyangar, (1906) I. L. B, 29 Mad. 

239, 277. Bead the judgment of Ameer Ali J., in Vedabala Devi v. 
The Official Trustee of Bengal, (1934-35) 39 O.W.N. 1154, on the question 
whether a suit for administration of trusts declared by will or deed, for 
construction and determination of effect or validity of such trusts, is a 
‘•suit for land.” 

2. Shiv Bam v. Ml. Ishri, A. I. B. 1926 Lah. 456. 

3. Sarat Ohandra v. Vorman, (1890) I. L. B. 12 All. 213, 217. 
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forum^ either the place where the parties are actually resid-» 
ing, though separately, at the time of presenting the petition, 
or the place where the parties last resided together.^ 

In nullity suits, the Courts in India shall have jurisdiction 
if the petitioner or the respondent resides in India at the 
time of presenting the petition. It is not neceasary that the 
domicile of the parties should be Indian.^ 

In suits for judicial separation, the jurisdirtion of the Court 
depends on residence of the petitioner and it is not necessary 
that the respondent too should be residing in India at the 
time of presenting the petition.® The High Court within 
whose jurisdiction the parties reside, or last resided together, 
is competent to try separation suits.^ 

(iv) Restitution of conjugal rights .• A suit by a husband against 
his wife for restitution of conjugal rights can be brought in 
the Court within whose jurisdiction the husband resides.® 

(v) Setting aside decrees on the ground of fraud ; A suit to 
set aside a decree on the ground of fraud can be brought 
in the Court within the limits of whole jurisdiction the fraud 
is committed and the fraudulent decree is obtained.® The 
Court within whose jurisdiction a part of the fraud is com* 
mitted will have jurisdiction to entertain the suit.*^ 

{vi) Setting aside documents on the ground of fraud : A suit 
to set aside a document on the ground of fraud will lie 
where the fraud was committed or where the fraudulent 
document takes effect against the plaintiff’s interest.® 

7. Cause of action not arising before suit, effect of— The caaae of 
action must be antecedent to the suit,® otherwise the suit will fail 


1. Sec. 10, Ind. Divorce Act, 1869. Grant v. Grant, A. I. R. 1937 Pat. 82 ; 
Kershaw v. Kershaw, A. 1. B. 1930 Lah. 916. 

2. Wenkenhaeh v. Wenkenbach, (1936-37) 41 0. W. N. 263. 

3. De Souxa v. De Souxa, A. I. R. 1935 Bom. 121. 

4. Qeorgucopulas v. Georgucopulas, (1902) I. L. R. 29 Cal. 619. 

5. Lalitagar v. Bai Suraj, (1894) 18 Bom. 316 ; Venugopal v. Lakshmi Ammal, 
A. I. R. 1936 Mad. 288. 

6. Dan Dayal v. Munna Lai, (1914) I. L. R. 36 All. 564. 

7. Nistarini v. Nundo Lai Bose, (1903) I. L. R. 30 Cal. 369, 381, 3^2. 

8. Nittala Aehayya v. Nittala Yellamma, A. I. R. 1923 Mad. 109, 111. 

9. Ramjoy Modak v. Durga Oharan, (1929) 50 C. L. J. 328 ; Rai Charan v. 
BUwa Naih, (1914) 20 G. L. J. 107 ; Mahant Oobind Ramanu) Dew v, 
Rani Dahendrabala (1919) 4 P. L. J. 387, 
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for want of a cause of action.^ Ordinarily, the decree in a suit 
should accord with the rights of the parties as they stand at the 
date of its institution. There are, however, exceptions to this 
general rule ; and Courts may take cognizance of matters arising 
since the institution of a suit where it is shown that the original 
relief claimed has, by reason of subsequent change of circumstances, 
become inappropriate or that it is necessary to base the decision of 
the Court on the altered circumstances in order to shorten litigation 
or to do complete justice between the parties.^ 

8. Cause of action and limitation : The expression “cause of 
action”, in its comprehensive sense, comprises the entire bundle of 
material facts which it is necessary for the plaintiff to allege and 
prove to entitle him to succeed. It comprises both the right and 
its infringement. In its limited sense, the expression is used to 
include the facts constituting the infringement of the right but 
not also those constituting the right itself®. Ordinarily, ‘‘cause 
of action” or the “right to sue” accrues when the last act necessary 
for constituting a cause of action is done or happens^. In the 
words of the Judicial Committee, there can be no “right to sue” 
until there is an accrual, of the right asserted in the suit and its 
infringement or at least a clear and unequivocal threat to 
infringe that right by the defendant against whom the suit is 
instituted®. 

Commencement oj limitation : Ordinarily, limitation runs from 
the earliest time at which an action could be brought®. Unless the 
cause of action for a suit has arisen, limitation for such suit can- 
not begin to run^. Thus, in a suit for libel, limitation runs from 
the date the libel is published (Art. 24, Lim. Act) ; on a bond 
subject to a condition, when that condition is broken (Art. 68). 


1. Oulxar Singh v. Kalyan Chand, (1893) I. L R. 15 All. 399. 

2. Per Mookerjcc J, in Nuri Mian v. AmhUca Singh, (1917) 1. 1 . R. 44 Cal. 
47, 55, following Pai Oharan Mandal v. Biswa Nath, (1914) 20 C. L. J. 
107. Ishwari Prasad v. Dulhin, A. I. R. 1927 Pat. 422 ; Pandurang v. 
Ramchandra, (1930) I. L. R. 54 Bom. 902. 

3. Haramoni Dassi v. Hari Churn, (1695) I. L. R. 22 Cal. 833, 839. 

4. Salima Bibi v Sheikh Muhammad, (1896) I. L. R. 18 All. 131, 137. 

5. Bolo V. Koklan, (1929-30) L. R. 57 I. A. 325. 

6. Dwijendra v. Joges, (1924) 39 C. L. J. 40, 55. 

7. Seeti Kutii v. Kunhi Pathumma, (1917) 1. L. R. 40 Mad. 1040 (F. B.). 
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But to this general rule there are exceptions. Under the express 
provisions of the Schedule to the Limitation Act, in some cases 
limitation runs from a time before the right to sue accrues, and 
in some cases, after the right to sue has accrued. 

Exceptions : The following are instances of cases where limi*- 
tation commences to run before the right to sue, strictly speaking, 
accrues • 

(i) In a suit for money lent under an agreement that 
it shall be payable on demand, time runs from the date 
when the loan is made and not from the date of demand 
(Art. 59). 

(it) In a suit against a depositary or pawnee to recover 
movable property deposited or pawned, time runs from 
the date of deposit, even though the deposit be for a fixed 
term (Art. 145)^, and not from the date on which the debt 
is payable. 

The following are instances of cases where limitation com- 
mences to run after the right to sue, strictly speaking, has accrued : 

(i) In a suit by a seaman for his wages, limitation runs 
from the end of the voyage and not from the time wages 
have accrued (Art. 101). 

(n) In a suit based on mutual, open and current account, 
limitation runs from the close of the year in which the 
last item admitted or proved is entered in the account and 
not from the date of the last entry when mutual dealings 
between the parties came to an end (Art. 85). 

(tit) In a suit to enforce a right of pre-emption, although 
the right arises as soon as the sale takes place, limitation 
runs from the date when the purchaser takes under the 
sale, sought to be impeached, physical possession of the 
whole of the property sold, or, where the subject of the 
sale does not admit of physical possession, when the instru- 
ment of sale is registered (Art. 10). 

Continuous running of time : “When once time has begun to 
run, no subsequent disability or inability to sue stops it’ "2. 

1. Gangineni Kondiah v. QoUipati Pedda^ (1910) 1. L. R. 33 Mad. 56. 

2. Sec. 3, Ind. Lim. Act, 1908. •Disability’ means want of legal capacity to 

act as has been provided for in section 6, namely, minority, insanity, 
etc. : Jivraj v. Babaji, (1905) I.L.R. 29 Bom. 68. ‘Inability’ means 'perso- 
nal inability’ : Poorno Chunder v. Sassoon, (1898) I. L. B. 25 Cal. 496, 
5C4, F.B. 

38 
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This section is based on the general principle that when once 
time has commenced to rno, it will continue to do so unless it is 
stopped by virtue of an express statutory provision'. 

Under certain circumstances, however, a party may get a fresh 
cause of action by way of revival of an old claim. 

Under the proviso to section 3, Ind, Limitation Act, where 
letters of administration to the estate of a creditor have been 
granted to his debtor, the running of the time prescribed for a 
suit to recover the debt shall be suspended while the administra- 
tion continues^ . 

Revival of a suspended right to sue: As already stated, ordi- 
narily, time begins to run from the earliest time at which an 
action can be brought, but after time has commenced to run, there 
may be a revival of a right to sue, when a previous satisfaction 
of the claim is nullified with the result that the right to sue which 
had been suspended is re-animated®. Thus where the respondent 
being indebted to the appellant agreed to convey certain property 
to him, setting off the debt against part of the price, and disputes 
arose as to whether the sale deed had been executed in accordance 
with the contract, the respondent unsuccessfully sued to enforce 
it and the appellant then sued to recover the debt and was met 
by the plea of limitation, the Judicial Committee held that the 
time began to run only when the agreement became wholly ineffec- 
tual when the respondent’s suit was dismissed) and that from 
that date a fresh obligation was imposed upon the debtor to pay his 
debt.* Where a debtor who satisfied by payment his creditor’s claim 
for balance of money due, sued to annul the satisfaction on the 
ground of coercion and obtained a decree for refund, in a suit by the 

1. Skinner v. Naunikal Singh, (1928-29) L. R. 56 I. A. 192. 

2. G£. Lala Soni Bam v. Kanhaiya Lai, (1912-13) L. R. 40 I. A. 74 ; Skin^ 

ner v. Raunihal Singh, supra ; Gobinda Lai v. Nalini Kania, (1925) 
I. L. R. 52 Cal. 63. 

3. Dwijendra v. Joges, (1921) 39 C. L. J. 40. 

4. ML Basso Kuar v. Lala Dhum Singh, (1887-8S) L. R. 15 I. A. 211 ; cf. ML 

Ranee Surno Moyee v. Shooshee Mokhee, (1868) 12 Moo. I. A. 244 ; Muthu 
Korakkai Chetti v. Madar Ammal, (1920) I. L. R. 43 Mad. 185, 208, 209, 
F. B. (Whenever proceedings are being conducted between the parties 
hona fide in order to have their mutual rights and obligations in respect 
of a matter linally settled, the cause of action or an application for a 
suit, the relief claimable wherein follows naturally on the results of 
such proceedings, should be held to arise only on the date when those 
proceedings finally settle such rights and liabilities). 
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creditor upon the original claim, it was held that the annulment gave 
creditor a fresh cause of action and time began to run from the 
date of annulment.^ 

His Lordship Mukerji J. of the Calcutta High Court is of opinion 
that apart from the provisions of the Limitation Act itself, there is 
no principle which can be legitimately invoked to add to or supple- 
ment its provisions and that the Judicial Committee in applying the 
principle of suspension of limitation have not purported to engraft 
any foreign principle into the law of limitation for the time being 
in force.^ 

The Madras High Court has held that so long there is no legal 
impediment to filing of the suit, no equitable grounds for suspension 
of a cause of action can be added to the provisions of the Limitation 
Act.^ The Allahabad High Court also has held that the cases in 
which the running of limitation can be suspended are contained in 
the sections of the Limitation Act and the period of limitation 
cannot be suspended once it has begun to run unless that suspension 
is itself provided for in the Act.* 

Excltmon of time ; Under Section 9 time runs when the cause 
of action accrues and when once time has begun to run, no subse- 
quent disability or inability to sue stops it. But the Indian Limita- 
tion Act itself provides for exclusion of time in two cases ; 

(1) Exclusion of time as regards starting point of limita- 
tion. 

(2) Exclusion of time in computing the period of limita- 
tion. 

(1) Exclusion of time as regards starting point of limitation * 
This may be considered under two sub-heads : 

(a) Where commencement of limitation is suspended : 

Section 12 (1) provides — *Tn computing the period of limitation 
prescribed for any suit, appeal or application, the day from 
which such period is to be reckoned shall be excluded,** 

Section 6 provides Where a person entitled to institute a suit 
or make an application for the execution of a decree is, at 

1. Muthuveerappa v. Adaikappa, {1920) J. L. B. 43 Mad. 845; following M. 

Ranee Surno Moyee v. Shooshee Mokhee, (1868) 12 Moo. I. A. 244. 

2. Sarat Kamini v. Nagendrat (1924-25) 29 O. W. N. 973, 981. 

3. Satya Narayana Brahmim v. Seethayya, (1927) I. L. R. 50 Mad. 417. 

4. Ram Charan Saku v. Qoga, (1927) 1. L. B. 49 All. 565 ; following Lala 

Soni Ram v. Kanhaia Lai, (1912-18) L. B. 40 I. A. 74* 
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the time from which the period of limitation is to be reckon- 
ed, a minor, or insane, or an idiot, he may institute the suit 
or make the application within the same period after the 
disability has ceased, as would otherwise have been allowed 
from the time prescribed therefor in the third column of 
the first schedule.” 

“(2) Where such person is, at the time from which the 
period of limitation is to be reckoned, affected by two such 
disabilities, or where, before his disability has ceased, he 
is affected by another disability, he may institute the suit 
or make the application within the same period, after both 
disabilities have ceased, as would otherwise have been al- 
lowed from the time so prescribed.” 

'‘(5$) Where the disability continues up to the death of 
such person, his legal representative may institute the suit 
or make the application within the same period, after the 
death, as would otherwise have been allowed from the time 
so prescribed.*' 

“(4) Where such representative is at the date of the 
death affected by any such disability, the rules contained 
in sub-sections (1) and (2) shall apply.” 

Sectim 7 provides — “Where one of several persons jointly en- 
titled to institute a suit or make an application, for the exe- 
cution of a decree is under any such disability, and a dis- 
charge can be given without the concurrence of such person, 
time will run against them all ; but, where no such dis- 
charge can be given, time will not run as against any of 
them until one of them becomes capable of giving such 
discharge without the concurrence of the others or until 
the disability has ceased.” 

Section 5 provides — “Nothing in section 6 or in section 7 applies 
to suits to enforce rights of pre-emption, or shall be deemed 
to extend, for more than three years from the cessation of 
the disability or the death of the person affected thereby, 
the period within which any suit must be instituted or 

application made/* 

Section 17 provides — “(1) Where a person who would, if he 
were living, have a right to institute a suit or make an 
application, dies before the right accrues, the period of 
limitation shall be computed from the time when there is 
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a legal representative of the deceased capable of instituting 
or making such suit or application/’ 

“(^) Where a person against whom, if he were living, 
a right to institute a suit or make an application would 
have accrued, dies before the right accrues, the period of 
limitation shall be computed from the time when there 
is a legal representative of the deceased against whom the 
piaintilf may institute or make such suit or application/' 

“(5) Nothing in sub-sections (1) and (2) applies to 
suits to enforce rights of pre-emption or to suits for the 
possession of immovable property or of an hereditary 
oflBce,” 

Section 18 provides — “Where any person having a right to ins- 
titute a suit or mak'e an application has, by means of fraud, 
been kept from the knowledge of such right or of the title 
on which it is founded, or where any document necessary 
to establish such right has been fraudulently concealed 
from him, the time limited for instituting a suit or making 
an application — 

(e) against the person guilty of the fraud or accessory 
thereto, or 

{it) against any person claiming through him other- 
wise than in good faith and for valuable consideration, 
shall be computed from the time when the fraud first be- 
came known to the person injuriously affected thereby, 
or, in the case of the concealed document, when he first had 
the means of producing it or compelling its production/’ 

(b) Where fresh period of limitation commences : 

Section 19 provides — “(1) Where, before the expiration of the 
period prescribed for a suit or application in respect of 
any property or right, an acknowledgment of liability in 
respect of such property or right has been made in writing 
signed by the party against whom such property or right 
is claimed, or by some person through whom he derives 
title or liability, a fresh period of limitation shall be com- 
puted from the time when the acknowledgment was so 
signed.” 

“(2) Where the writing containing the acknowledgment 
is undated, oral evidence may be given of the time when it 
was signed ; but, subject to the provisions of the Indian 
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Evidence Act, 1872, oral evidence of its contents shall not 
be received.” 

“Explanation I. — For the purposes of this section an 
acknowledgment may be sufficient though it omits to specify 
the exact nature of the property or right, or avers that the 
time for payment, delivery, performance or enjoyment has 
not yet come, or is accompanied by a refusal to pay, deliver, 
perform or permit to enjoy, or is coupled with a claim to a 
set-off, or is addressed to a person other than the person 
entitled to the property or right.” 

“Explanation II. — For the purposes of this section “signed” 
means signed either personally or by an agent duly authori- 
sed in this behalf.” 

“Explanation III. — For the purposes of this section an 
application for the execution of a decree or order is an 
application in respect of a right.” 

Section 20 Provides — “(1) Where interest on a debt or legacy is, 
before the expiration of the prescribed period, paid as such 
by the person liable to pay the debt or legacy, or by his 
agent duly authorised in this behalf, or where part of the 
principal of a debt is, before the expiration of the 
prescribed period, paid by the debtor or by his agent duly 
authorised in this behalf, a fresh period of limitation 
shall be computed from the time when the payment was 
made : 

Provided that, save in the case of a payment of interest 
made before the 1st day of January, 1928, an acknowledg- 
ment of the payment appears in the hand-writing of, or in 
a writing signed by, the person making the payment.” 

“(2) Where mortgaged land is in the possession of the 
mortgagee, the receipt of the rent or produce of such land 
shall be deemed to be a payment for the purpose of subsec- 
tion (1).” 

“Explanation. — Debt includes money payable under a 
decree or order of Court.” 

Section 21 provides — “(1) The expression “agent duly authori- 
sed in this behalf” in sections 19 and 20, shall, in the case of 
a person under disability, include his lawful guardian, 
committee or manager, or an agent duly authorised by such 
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guardian, committee or manager to sign the acknowledg- 
ment or make the payment/’ 

“(2) Nothing in the said sections renders one of several 
joint contractors, partners, executors or mortgagees charge- 
able by reason only of a written acknowledgment signed or 
of a payment made by, or by the agent of, any other or 
others of them.” 

“(3) For the purposes of the said sections. 

(a) an acknowledgment signed, or a payment made, in 
respect of any liability, by, or by the duly authorised agent 
of, any widow or other limited owner of property who is 
governed by the Hindu law, shall be a valid acknowledg- 
ment or payment, as the case may be, as against a reversion- 
er succeeding to such liability ; and 

(b) where a liability has been incurred by, or on behalf 
of, a Hindu undivided family as such, an acknowledgment 
or payment made by, or by the duly authorised agent of, the 
manager of the family for the time being shall bo deemed 
to have been made on behalf of the whole family.'’ 

(2) Exclusion of time in computing the period of limitation : 
The cases which provide for exclusion of time in computing the 
period of limitation are cases of virtual suspension — cases “in which 
limitation theoretically continues to run, though certain periods 
during which it so runs are not deemed to be any portions of the 
prescribed time of limitation.” 

Proviso to Section 9 : “Where letters of administration to the 
estate of a creditor have been granted to his debtor, the 
running of the time prescribed for a suit to recover the 
debt shall be suspended while the administration con- 
tinues." 

Section IS : In computing the period of limitation prescribed 
for any suit, the time during which the defendant has been 
absent from British India and from the territories beyond 
British India under the administration of the Government 
shall be excluded ^ 

1. This section is in no way affected or qualified by Bee. 9 : flanmantram 
V. Bowles, (1834) I. L, R. 8 Bom. 561, 569, 570. The section will apply 
to cases where the defendant was absent altogether from British India 
at the time of the accrual of the cause of action as well as to cases 
where he leaves British India after the period of limitation commenced 
to run : Atul Krisio Bose v. Lyon & Oo., (1887) I. L. R. 14 CaU 457, 
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Section 14 : (1) In computing the period of limitation prescribed 
for any suit, the time during which the plaintiff has been 
prosecuting with due diligence another civil proceeding^, 
whether in a Court of first instance or in a Court of Appeal, 
against the defendant, shall be excluded, where the pro- 
ceeding is founded upon the same cause of action and is 
prosecuted in good faith^ in a Court which, from defect of 
jurisdiction, or other cause of a like nature, is unable to 
entertain it. 

(2) In computing the period of limitation prescribed 'for 
any application, the time during which the applicant has 
been presenting with due diligence another civil proceeding, 
whether in a Court of first instance or in a Court of Appeal, 
against the same party for the same relief shall be excluded, 
where such proceeding is prosecuted in good faith in a Court 
which, from defect of jurisdiction, or other cause of a 
like nature, is unable to entertain it. 

Explanation L — In excluding the time during which a 
former suit or application was pending, the day on which 
that suit or application was instituted or made, and the day on 
which the proceedings therein ended, shall both be counted. 

Explanation IL — For the purposes of this section, a plain- 
tiff or an applicant resisting an appeal shall be deemed 
to be prosecuting a proceeding®. 

Explanation IIL — For the purposes of this section mis- 

463. Where the defendant is absent from British India on several 
occasions, all such periods of absence should be excluded : Ismailji 
Haji Halimbhai v. Ismail Abdul^ (1921) I, L. R. 45 Bom. 1228. The 
plaintiff must strictly plead and prove that the defendant was absent 
from British India during the period for which exemption is claimed : 
Periyanna Pillai v. Arasu Thepan, (1910) 9 Ind. Cas* 568 (Mad.). 

1. The section does not apply to prior proceedings in foreign courts : Ilari 

Singh v. Mukammad Said, (1927) 1. L. R. 8 Lah. 54 ; Ohanmalapa v. 
Abdul Vahah, (1911) I. L. R. 35 Bom. 139 ; Rajanna v. Narayan, A. I. 
R. 1923 Nag. 321. 

2. The question whether a person acted in good faith is one of fact : Kala 

Singh v. Qehna Singhs (1932) I. L. R. 14 Lah. 106. The question whe- 
ther an inference of good faith is reasonable or is warranted by the 
facts proved is one of law : Faxlul Jamil v. Helaluddin, A. I. R. 1927 
Pat. 256. 

3. Of. Somshikharswami v. Skivappaj A. I. R. 1924 Bom. 39. 
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joinder of parties or of causes of action shall be deemed to 
be a cause of a like nature with defect of jurisdiction. 

Section 16 : (1) In computing the period of limitation pres- 

cribed for any suit or application for the execution of a 
decree, the institution or execution of which has been 
stayed by injunction or order, the time of the continuance 
of the injunction or order, the day on which it was issued 
or made, and the day on which it was withdrawn, shall 
be excluded^. 

(2) In computing the period of limitation prescribed 
for any suit of which notice has been given in accordance 
with the requirements of any enactment for the time being 
in force, the period of such notice shall be excluded^. 

Section 16 : In computing the period of limitation prescribed 
for a suit for possession by a purchaser at a sale in exe- 
cution of a decree, the time during which a proceeding 
to set aside the sale has been prosecuted shall be excluded. 

Extension of time : The sections of the Ind. Litn. Act, 1908, 
which deal with extension of time are as follows : 

Under the following sections a certain amount of 
time is excluded for the purpose of computing the starting 
point of limitation. 

Section 12 : In computing the period of limitation 
prescribed for any suit, the day from which such period 
is to be reckoned shall be excluded.® 


3. Jyoti Prakash v. Mukti Prakash, (1924) I. L. R. 51 Cal. 150. 

2. North Western Ky, v. Ram Dkanshib, (1917) 38 I. G. GOO (Notice under 

Sec. 80, C. P. Code) ; Ghhaganlal v. Municipality of Tluina, (1932) 
I. L. R. 56. Bom. 135 ; B, <& N. TF. Ry, v. Ramsarupy A. I. R. 1922 
Pat. 549 (Notice under Sec. 77, Railways Act). Where claim is 
against joint defendants and notice is required in case of some only 
of the defendants, the period of notice should be excluded for the 
whole suit : Mahomed Sharif v. Nasir AH, (1930) I. L. R. 53 All. 44 ; 
Khanderao v. Chanmallappa, A. I. R. 1924 Bom. 364 (Where notice 
under Bombay Court of Wards Act was required only in respect of 
some of the defendants) ; K. L Ry» v. Rahimullah Ilahi Bakhshy (1028) 
I. L. R. 9 Lah. 519 ; B. li N. W. Ry, Co. v. Ramsarup, supra, 

3. For analogous rule, see Sec. 9 of the General Clauses Act, and Sec. 110 

of the Transfer of Property Act, 1882, 

39 
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Section 6^: 

(a) Where a person entitled to institute a suit or make 
an application for the execution of a decree is, at the time 
from which the period of limitation is to be reckoned, a 
minor, or insane, or an idiot, he may institute the suit or 
make the application within the same period after the dis- 
ability has ceased, as would othotwise have been allowed 
from the time prescribed therefor in the third column of 
the first schedule. 

(b) Where such person is, at the time from which the 
period of limitation is to be reckoned, affected by two such 
disabilities, or where, before his disability has ceased, he is 
affected by another disability, he may, institute the suit or 
make the application within the same period, after both 
disabilities have ceased, as would otherwise have been al- 
lowed from the time so prescribed. 

(c) Where the disability continues up to the death of 
such person, his legal representative may institute the suit 
or make the application within the same period, after the 
death, as would otherwise have been allowed from the 
time so prescribed, 

(d) Where such representative is at the date of the death 
affected by any such disability, the rules contained in sub- 
sections (a) and (b) shall apply. 

Section 7 : “Where one of several persons jointly 
entitled to institute a suit or make an application for 
the execution of a decree is under any such disability, 
and a discharge can be given without the concurrence of 


1. Rehala Ramana v. Rebala Babu, (1914) I. L. R. 37 Mad. 186. This section 
applies only to cases dealt with by the Act itself and not to cases for 
which a period of limitation is prescribed by other Acts. Thus the 
provisions of this section do not apply to a case where a decree is barred 
by Section 48, C. P. Oode : Prem Nath v. Ohatarpal, (1915) I. L. R. 37 
All. 638 ; Kartie Chandra v. Bata Krishna Roy^ I. L. R. (1937) 2 Cal. 
373 ; but see, Moro Sadasiv v. Visajit (1892) I. L. R. 16 Bom. 536 and 
Venkata Perumal v. VelayudhUf A. I. R. 1915 Mad. 449. The disability 
referred to in the section must exist at the time from which the period 
of limitation is to be reckoned : Kalika Buksh Singh v. Ram Oharan, 
(1918) I. L. R. 40 All. 630. A person who was an embryo at the time 
when the cause of action accrued cannot get the benefit of this sec- 
tion : Muhammed Khan v. Ahmad Khan, (1929) I, L. R. 10 Lah. 713. 
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sach person, time will ran against them all ; but, where 
no such discharge can be given, time will not run as against 
any of them until one of them becomes capable of giving 
such discharge without the' concurrence of the others or 
until the disability has ceased^. 

Section 8 : “Nothing in section 6 or in section 7 
applies to suits to enforce rights of pre-emption, or shall 
be deemed to extend, for more than three years from the 
cessation of the disability or the death of the person affected 
thereby, the period within which any suit must be instituted 
or application made*.'' 


CHAPTER XL 

JURISDICTION. 

The plaintiff must select the Court in which he will sue. In 
other words, he ought to see that the Court in which the suit is to 
be brought shall have ‘jurisdiction' to ‘entertain, try and determine* 
the same. I'he limits of a Court’s jurisdiction are imposed by the 
Statute, Charter or Commission under which the Court is constituted 
and may be excluded or restricted by the like means. If no restric- 
tion or limit is imposed, the jurisdiction is said to bo unlimited*. The 
limitations of a Court’s jurisdiction may be (1) as to the subject 
matter ; (2) as to person ; (3) as to the pecuniary value of the suit ; 
(4) as to the place, that is, the area over which the jurisdiction 
extends. 

The subject of this chapter is confined to the original civil juris- 
diction of the different Courts and is considered under the following 
heads ; — 

1. The general rule affecting jurisdiction applicable to all 

Courts. 

2. Federal Court of India — jurisdiction of — 

3. High Courts (0. S.) — jurisdiction of— 

1. See Ills, under the said section, and Mannarawami Iyer v. Ramaswami, 

A. I. B. 1929 Mad. 394 ; Kandasami Naiken v, Irusappa, (1918) I. L. B. 

41 Mad. 102. 

2. This section serves as an exception to sections 6 and 7. 

3. Hals., 2nd Edn., Vol. VIII Art. 1176, p. 531 ; cf. Dwarka Prasad 
y. Jai Barham^ A. I. B. 1922 Pat. 322 ; 
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4. Courts subordinate to the High Courts other than 
Courts of iSinall Causes — jurisdiction of — 

5. Presidency Small Cause Courts — jurisdiction of — 

6. Provincial Small Cause Courts — jurisdiction of — 

7. Jurisdiction of Courts over non-resident foreigners. 

8. Jurisdiction of Courts over aliens. 

3. Jurisdiction of Courts over Princes, Chiefs, Ambassa- 
dors and Envoys. 

10. Jurisdiction of foreign Courts. 

11. Objections to, and waiver of, jurisdiction. 

12. Pleading jurisdiction. 

1. The general rule affecting jurisdiction apiilicahle to all 
Cotirts : — 

Section 0 oj the Civil Procedure Code, 1908^ pro- 
vides that the Courts shall (subject to the provisions therein 
contained) have jurisdiction to try all suits of a civil nature 
excepting suits of which their cognizance is either expressly 
or impliedly barred.' 

The Explanation added to this section reads as follows : — 
‘‘A suit in which the right to property or to an oflice is 
contested is a suit of a civil nature, notwithstanding that 
such right may depend entirely on the decision of questions 
as to religious rites or ceremonies.”^ 

(o) Jurisdiction expressly barred : The jurisdiction of a 
Court may be expressly barred by any enactment for the 
time being in force. ^ Such express bar may bo with re- 
ference to all Courts or to particular Courts. Thus, under 
section 11 of the C. P. Code, no Court shall try a suit in which 

1. Bajrang Bahadur v. Beni Madho, A. I. K. 1932 Oiidh 199 (F. B.). 

2. A suit is of a civil nature if the principal question in tlic suit is one relat- 
ing to a civil right, although the determination of such question depends 
incidentally on the decision of questions as to religious rites and ceremonies: 
Bukum Chand v. Maharaj Bahadur^ (1933-34) L. R. 60 I. A. 313. Suits in 
which the principal question is a caste question are not suits of a civil 
nature : Murari v. Suba, (1882) I. L. R. 6 Bom. 725. So where the princi- 
pal question relates to religious rites or ceremonies : Vasudev v. Vamnaji, 
(1881) I. Li R. 5 Bom. 80 ; Aiyanachariar v. Satagopachariarj A. I. R. 1939 
Mad. 757 ; Narayana Mudali v. Periya Kalathi Mudali, A. I. R. 1939 
Mad. 494. For other cases on the subject, see notes under Sec. 9 in 
Mulla’s C. P. Code. 

3. Gir Bar Sarup v. Bhagivan Din^ A. I. R. 1935 Oudh 96. 
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the matter iu issue is t'es judicat:i. Again, under section 47 
of the Code, no suit is maintainable for determination of any 
question relating to the execution, discharge or satisfaction 
of the decree arising between the parties to the suit in which 
the decree was passed or their representatives. 

There are various enactments which prevent particular 
Courts from entertaining particular classes of suits. Thus, a 
Presidency Small Cause Court has no jurisdiction to enter- 
tain suits concerning the assessment or collection of revenue 
or suits for the recovery or partition of immovable property 
or for the determination of any other right to or interest 
in immovable property and also other classes of suits speci- 
fied in section 19 of the Presidency Small Cause Courts Act 
1882.1 

{h) Jiinsdiclion impliedly harred : The jurisdiction of a Court 
is impliedly barred, as where, by any enactment for the time 
being in force, exclusive jurisdiction is conferred on another 
Court, or where a special tribunal is established to deal with 
a particular case. There are also other classes of suits the 
cognizance of which is impliedly barred by general princi- 
ples of law, e. g., suits relating to acts of state and public 
policy. 

(i) Kxclmive jurisdiction of particular Courts : When 
exclusive jurisdiction is conferred on a particular Court 
to deal with a particular subject-matter of a suit, the 
jurisdiction of the Courts which otherwise would have 
jurisdiction to try such suits is impliedly barred. Thus, 
under Sec. 92 of the C. P. Code, in the case of an alleged 
breach of a public, religious or charitable trust, the suit 
must be filed in the principal Civil Court of original juris- 
diction or in any other Court empowered in that behalf by 
the Local Government within the local limits of whose 
jurisdiction the whole or any part of the subject-matter of 

1. For other cases, c£ Sec. 15, Prov. Small Cause Court Act IX of 1887 ; 
refer Electricity Act IX of 1910, Sec. 56 ; Factories Act XXV of 1934, 
Sec. 81 ; Forest Act XVI of 1927, Sec. 74 ; Income Tax Act XI of 1922, 
Sec. 67 ; Ancient Monuments Protection Act VII of 1904, Sec. 21 ; The 
Bailways Act IX of 1890, Sec. 41 ; Sea Customs Act VIII of 1878, Sec. 
181-C; The Ports Act XV of 1908, Sec. 68-A ; The Lunacy Act IV of 
1912, Sec. 97 ; The Bombay Pensions Act XXIII of 1871, Sec. 4. 
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the suit is sitnate. This impliedly excludes the jurisdic- 
tion of the Courts which otherwise would have jarisdiction 
to entertain such a suit. 

(it) Special Tribunals : Where a special tribunal, out of the 
ordinary course, is appointed^ by an Act to determine 
questions as to rights which are the creation of that Act, 
then, except so far as otherwise expressly provided or 
necessarily implied, that tribunal's jurisdiction to determine 
these questions is exclusive and the Civil Court cannot take 
cognizance of such matters.^ The fact that a person has 
no other remedy is also no answer to the objection that 
no action lies in the ordinary Civil Courts to challenge the 
act of a statutory authority.® 

The Civil Court however has power to enquire into the 
question whether a special tribunal created for a special 
purpose has acted within the limits strictly defined by the 
enactment which created it.^ It can assume jurisdiction 
where the tribunal is guilty of clear misconduct or lack of 
good faith®,. or where the rules framed under the Act creat- 
ing the special tribunal are impeached as ultra vires.^ 
It cannot assume jarisdiction where the tribunal refuses or 


1. To oust the jurisdiction of the Civil Court the tribunal so constituted must 

have been brought into existence : Lachmi Chand v. Bam Pratap, (1935) 
I. L. K. 14 Pat. 24. 

2. Bhaishankar v. Municipal Gorpn. of Bcmbay, (1907) I. L. E. 31 Bom. 604, 

fold, in Dey v. Bengalee Y. M, Co-op, Or, Society^ A. I. B. 1938 Rang. 392 
F. B. (where the Legislature provided for settlement of disputes touch- 
ing the business of co-operative societies by arbitration) ; Nia% Ahmed 
V. Ahdul Latif (1935) A. L, J. 1111 ; Mahedar Rahaman Mia v. 
Kantichandra, (1934) I. L. R. 61 Cal. 980 ; Secretary of State v. Kame- 
shioar Singh, (1936) I. L. R. 15 Pat. 246 (Where the Statute provides a 
particular form of remedy, that remedy is exclusive and the jurisdic- 
tion of the Civil Court is barred by implication) ; Okhedi Ram v. Gh, 
Ahmad Skafi, ( 1933 } I. L. R. 8 Luck. 295 ; Ganeak Makadev v. Secy, 
of State (1919) I. L, R. 43 Bom. 221 ; Vithoba Ghimnaji v. Oovindrao, 
A. I, R. 1933 Nag. 193 (F. B.). 

3. Secretary of State v. Meyyappa Ghettiar, I. L. R. (1937) Mad. 211. 

4. Tikaram v. Oanpat Sahai, A. I. R. 1938 Nag. 373. 

5. Panchapakeaa v. Secy, of State, A. I. R. 1939 Mad. 17. 

6. Vithoba Ghimnaji v. Govindrao, A, I. R. 1933, supra. 
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neglects to exercise jurisdiction, because there cannot bo 
two parallel jurisdictions.^ 

(m) Act of State : An act of state is an act which the King 
executes in the exercise of his absolute and extra-ordinary 
power. It is an act of high power standing outside of and 
above not only the ordinary judicial but also the executive 
regime. No suit lies in respect of an act which is an act 
of state. 2 

(iv) Ptihlic Policy : * Courts are debarred from entertaining 
any claim which is against public policy. Thus, no suit 
lies for damages for defamatory statements made by a 
witness relating to the enquiry on which he is called as a 
witness, the policy of the law being that for the sake of 
administration ^of justice witnesses giving evidence on 
oath should not have before their eyes the fear of being 
harassed by suits for damages.^ 

2. Federal Courts — jurisdiction of — The jurisdiction of the Federal 
Court is exclusive and is set out in Section 204 of the Govt, of India 
Act, 1935, which runs as follows : — 

“(1) Subject to the provisions of this Act, the Federal 
Court shall, to the exclusion of any other Court, have an 
original jurisdiction in any dispute between any two or more 
of the following parties, that is to say, the Federation, any 
of the Provinces or any of the Federated States, if and in so 
far as the dispute involves any question (whether of law or 
fact) on which the existence or extent of a legal right® 
depends : 

Provided that the said jurisdiction shall not extend to 
(a) a dispute to which a State is a party, unless the 
dispute — 

(i) concerns the interpretation of this Act or of an 
Order in Council made thereunder, or the extent of the 

1. Obiter dictum of Courtney Terrel C. J., in Laehmi Chand v. Ram Pratap, 

(1935) I. L. R. 14 Pat. 24. 

2. Oma Parehad v. Secy, of State, 1 L. R. (1937) Lah. 380 ; Nasiruddin 

Ahmed v. Secy, of State^ A. I. R. 1935 Bom. 439. For other cases, see 
under heading “Justification" in Special Defences, Chap. XV. 

3. For definition, see Fender v. St. John Mildmay^ (1938) A. C. 1. 

4. Baboo Qunnesh Butt v. Mugneeram, (1873) 11 B. L. R. 321, 328 ; Ckidam~ 

bara v. Thirumani, (1887) I. L. R. 10 Mad. 87 *, Bhikumber v. Becharam, 
(1888) I. L. R. 15 Cal. 264.. 

5. Cf. United Provinces v. Qovernor^ General in Council, A I.R. 1939 F. 0. 58. 



312 Jurisdiction [ Pt. JI. 

legislative or executive authority vested in the Federation 
by virtue of the Instrument of Accession of that State ; 
or 

(it) arises under an agreement made under Part VI of 
this Act in relation to the administration in that State of a 
law of the Federal Legislature, or otherwise concerns some 
matter with respect to which the Federal Legislature has 
power to make laws for that State ; or 

(Hi) arises under an agreement made after the establish- 
ment of the Federation, with the approval of His Majesty’s 
Rex^resentative for the exercise of the functions of the 
Crown in its relations with Indian States, between that 
State and the Federation ora Proyince, being an agreement 
which expressly provides that the said jurisdiction shall 
extend to such a dispute ; 

(b) a dispute arising under any agreement which ex- 
pressly provides that the said jurisdiction shall not extend to 
such a dispute. 

“(2) The Federal Court in the exercise of its original juris- 
diction shall not pronounce any judgment other than a 
declaratory judgment.*'^ 

It will appear from the above that the Federal Court cannot 
entertain any suit brought before it by a subject or any 
suit brought before it by the Federation or an officer of 
the Federation against a subject.’^ A subject or citizen 
must seek relief in the ordinary Courts and can later appeal 
to the Federal Court if the High Court certifies that the 
case involves a substantial question of law as to the inter- 
pretation of the Government of India Act, 1935, or any 
Order in Council made thereunder.* A litigant, however, 

1. The Federal Court cannot give any consequential relief. Under Sec. 210 
of the Govt, of India Act, 1935, all authorities civil and judicial, through- 
out the Federation arc enjoined to act in aid of the Federal Court. This 
includes giving effect to the Court’s declaration. 

2. Parliamentary Debates, April 1, 1935. Cf. Secs. 203 and 225, Govt, of India 
Act, 1935. 

3. Sec. 203, Govt of India Act, 1935 ; Pashupati Bharti v. Seey, of State, 

A. I. R. 1933 F. C. 1 (The certificate is a condition precedent to the ex- 
ercise of jurisdiction by the Federal Court). 
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who, apart from Sec. 205 of the Govt, of India Act, 1935, 
would have a right of appeal to the Privy Council is not 
deprived of that right by the refusal of the High Court to 
grant a certificate. ^ 

In regard to such States as enter the Federation, its jurisdic- 
tion will be limited by Instruments of Accession, for, outside 
those Instruments, is the field of Paramountcy which is 
wholly outside Federal competence^ . 

Should disputes arise between a Federated State and a Sta- 
tutory Railway Authority, they will be referred to a Railway 
Tribunal ; its President will be a judge of the Federal Court 
and an appeal on a question of law will lie to the Court 
itself®. 

The Federal Court can exorcise advisory jurisdiction 
when the Governor-General makes a reference to it on a 
question of law*. The Court’s opinion, however, is not bind- 
ing on the Governor-General. Certain other ftinctions have 
been given to the Federal Court. In inter-provincial disputes 
regarding water supplies the Court can assist any commission 
of experts®. 

3. High Courts (O. S,)— Jurisdiction o/— For the purposes of the 
Government of India Act, 1935, the High Courts in Calcutta, Madras, 
Bombay, Allahabad, Lahore and Patna, the Chief Court in Oudh, the 
Judicial Commissioner's Courts in the Central Provinces and Berar, 
in the North West Frontier Provinces and in Sind, shall, in relation 
to British India, be deemed to be High Courts®. The High Court of 
Rangoon is the High Court for Burma. Section 223 of the Govern- 
ment of India Act, 1935, reserves the existing jurisdiction of the 
High Courts subject to the provisions of Part IX of the Act, to 
the provisions of any Order in Council made under that or any 
other Act and to the provisions of any Act of the appropriate Legis- 
lature enacted by virtue of powers conferred on that Legislature 
by the Act. 

The original civil jurisdiction of the chartered High Courts 

1. Pashupati Bharti v. Secy, of State, A. I. R. 1938 F. O. 1. 

2. Bee. 6 (9), read with Sec. 204, Govt, of India Act, 1935. 

3. Secs. 194, 196, Govt, of India Act, 1935. 

4. Sec. 213, Govt, of India Act. 1935. 

5. Sec. 131 (4), Govt, of India Act, 1935. 

0. Sec. 219, Govt, of India Act, 1935. 

40 
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may be, ‘Ordinary Original Civil Jurisdiction’, or ‘Extraordinary 
Original Civil Jari8dict^on^ 

The High Courts of Calcutta, Bombay, Madras and Rangoon 
have, by virtue of their respective charters, got Ordinary Original 
Civil Jurisdiction. All the High Courts including the High Courts 
of Calcutta, Bombay, Madras and Rangoon have got Extraordinary 
Original Civil Jurisdiction. Besides the Ordinary, and Extra- 
ordinary, Original Civil Jurisdiction, all the High Courts have got 
Testamentary and Intestate Jurisdiction ; each of the High Courts 
of Calcutta, Bombay, Madras, Patna and Rangoon has got Admiralty 
Jurisdiction^ ; and each of the said High Courts and the Lahore 
High Court are invested with Matrimonial Jurisdiction. 

2Vie Ordinary Original Civil Jurisdiction : The expression 
“ordinary jurisdiction’ ' embraces all such jurisdiction as is excer- 
cised in the ordinary course of law and without any steps being 
necessary to assume it ; and that it is opposed to “extraordinary 
jurisdiction” which the Court may assume at its discretion upon 
special occasions and by special orders^. 

The limitations of the ordinary original civil jurisdiction of the 
High Courts of Calcutta, Bombay, Madras and Rangoon are pres- 
cribed by their respective charters. 

As regards territorial jurisdiction^ it is confined within such 
limits as from time to time may be declared and prescribed by any 
law made by competent legislative authority for India.® 

As regards subject-matter^ section 226 of the Government of India 
Act, 1935, provides that until otherwise provided by Act of the 
appropriate Legislature, no High Court shall have any original 
jurisdiction in any matter concerning the revenue, or concerning 
any act ordered or done in the collection thereof according to the 
usage and practice of the country or the law for the time being in 
force. 

Subject to the above exceptions, each of the said High Courts in 
the exercise of its ordinary original civil jurisdiction is empowered 


1. For the foundation of the Admiralty Jurisdiction, see Madras Steam 
Navigation Co. v. Shalimar Works JAd., (1915) I. L. R. 42 Cal. 85. 

2. Navivahoo v. Turner^ (1888-89) L. R. 16 1. A. 156, 162. 

3. 01. 11, Letters Patent, Cal., Bom., and Mad. High Courts and Cl. 9, Letters 

Patent, Rang. High Court. Sec. 109 of the Govt, of India Act, 1915, gives 
power to the Governor-General in Council to alter the local limits of the 
jurisdiction of High Courts. 
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to receive, try and determine saits of every description,^ if, in the 
case of suits for land or other immovable property,^ such land or 
property shall be situated, or in all other cases if the cause of action 
shall have arisen either wholly, or, in case the leave of the court 
shall have been first obtained,^ in part, within the local limits of 
the ordinary original civil jurisdiction of the said High Court, or if 
the defendant^ at the time of the commencement of the suit shall 
dwell, or carry on business or personally work for gain within such 

1. Cl. 12, Letters Patent, Cal., Bom., and Mad. High Courts, and Cl. 10, 

Letters Patent, Bang. High Court, read with Sec. 223, Govt, of India 
Act. 1935. 

2. '^Suits for land or other immovable property"' means suits in which, having 

regard to the issues raised in the pleadings the decree or order will 
affect directly the proprietory or possessory title to land or other im- 
movable proi^rty ; Per Page J., in Qoculdas v. Ghagardal, (1927) I. L. B. 
54 Cal. 655. Cf, Velliappa Ghettiar v. Salta Qovinda Doss, (1929) I.L.B. 
52 Mad. 809 (F. B.) ; Hatimhhai v. Framrox, (1927) I. L. B. 51 Bom. 
516. 

3. In granting leave to sue, tlie Court is not precluded from taking the ques- 

tion of convenience into consideration : Scshagiri v. Nawah Askur 
Jung, (1907) I. L. B. 30 Mad. 438. The leave to sue is a condition pre- 
cedent to jurisdiction : De Souxa v. Goles, (1867) 3 Mad. H. C. B. 381. It 
is confined to the cause of action or causes of action set forth in the 
plaint at the time when the leave was gL'aiited : Rampartab v. Prem- 
stikh, (1891) I. L. B. 15 Bom. 93. Hence if an amendment which would 
alter the cause of action, is made, it necessarily follows that fresh leave 
should be obtained in respect of the altered cause of action : Motilal v. 
Shankar Lai, A. 1. B. 1939 Bom. 345. When leave asked for at the 
time of the presentation of the plaint is subsequently granted, such 
leave dates back to the date of presentation of the plaint, so far as the 
practice of the Calcutta High Court on the original side is concerned : 
Obiter dictum of Lort- Williams J., in Amulya v. Suprokash, (1938-39) 43 
C. W. N. 1015. Where a defendant who does not reside within the 
jurisdiction and against whom the cause of action has arisen in part 
only is added after the institution of the suit, fresh leave must be 
obtained at the time of the application for adding him as a party : 
Rampartab v. Foolibai, (1896) I. L. B. 20 Bom. 767. 

4. “Defendant*' means all the defendants where there arc more than one. 

It is not sufficient that one of the defendants dwells or carries on busi- 
ness within tho said jurisdiction : JIadjee Ismael v. Iladjee Mahomed, 
(1874) 13 B. L. B. 91. The Secretary of State does not dwell or carry 
on business or personally work for gain within the meaning of the 
Clause. He cannot therefore be sued in a chartered High Court unless 
the cause of action has arisen either wholly or in part within jurisdic- 
tion : Rodricks v. Secy, of State, (1913) I. L. B. 40 Cal. 308 ; Govinda- 
rajulu V. Secy, of State, (1927) I. L. B. 50 Mad. 449. 
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limits ; except that the said High Court shall not have such original 
jurisdiction in cases falling within the jurisdiction of the Small 
Cause Court at each of the Presidency towns of Calcutta, Bombay, 
Madras and Rangoon, in which the debt or damage or value of the 
property sued for, does not exceed one hundred rupees. 

Where plaintiff has several causes of action against a defendant, 
such causes of action not being for land or other immovable pro- 
perty,^ and any of the said High Courts (of Calcutta, Bombay, Madras 
or Rangoon) shall have original jurisdiction in respect of one of such 
causes of action, it shall bo lawful for the said High Court to call 
on the defendant to show cause why the several causes of action 
should not be joined together in one suit, and to make such order for 

trial of the same as to the High Court shall seem fit.^ 

( 

Concurrent jurisdiction of the High Courts and the rresidency 
Small Cause Courts : So far as the three Presidency towns of 
Calcutta, Bombay and Madras are concerned, all suits of a civil nature 
of which the value does not exceed two thousand rupees excepting 
suits of which the cogniisance of the Presidency Small Cause Court 
is expressly barred, have to be filed in the Small Cause Court 
but section 21 of the Presidency Small Cause Court Act confers on 
the High Court concurrent jurisdiction over two classes of suits, 
viz., (1) where the suit to which an officer of the Small Cause Court 
is, as such, a party, except suits in respect of property taken in exe- 
cution of its process or the proceeds or value thereof and, (2) when 
the amount or value of the subject-matter exceeds one thousand rupees. 
Section 22 of the said Act provides that if any suit cognizable by the 
Small Cause Court other than a suit to which section 21 applies, 
is instituted in the High Court, and if in such suit the plaintiff 
obtains, in the case of a suit founded on contract, a decree for any 
matter of an amount or value of less than one thousand rupees, and 
in the case of any other suit, a decree for any matter of an amount 
or value of less than three hundred rupees, no costs shall be allowed 
to the plaintiff ; and if in any such suit the plaintiff does not ob- 
tain a decree, the defendant shall be entitled to his costs as between 
attorney and client. The foregoing rules shall not apply to any 

1. Tukoiirao v. Sowkabat, (1929) I. L. R. 53 Bom. 251 (The rule contem- 

plates joinder of separate causes of action, one of which at least should 
have arisen within the original jurisdiction of the High Court). 

2. Cl. 14, Letters Patent, Cal., Bom., and Mad., and Cl. 12, Letters Patent, 

Rang.i High Court. 
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Bait in which the Judge who tries the same certifies that it was one 
fit to be brought in the High Courts. 

Even in suits instituted in Small Cause Courts in which the 
amount or value of the subject-matter exceeds one thousand rupees 
a judge of the High Court has the power to order removal of the 
cause into the High Court upon certain conditions.^ 

In Madras, by virtue of the Madras City Civil Court and Presi- 
dency Small Cause Courts Amendment Act V of lUJG, all suits 
cognizable by the Court of Small Causes of Madras whereof the 
amount or value of the subject-matter exceeds one thousand rupees 
ma 3 % at the election of plaintiff, be instituted in the Madras City 
Civil Court. And where an application is made to the High Court of 
Madras under section 39 of the Presidency Small Cause Courts Act, 
the High Court may eithei' remove the suit to its own file or transfer 
the same to the Madras City Civil Court. 

Jurisdiction to transjer suits from the Presidenaj Small Cause 
Court : See heading “Concurrent jurisdiction of the High Court 
(0. S.) and the Presidency Small Cause Court’^ above. 

Jurisdiction to transjer suits under Sectio?i 225^ Government of 
India Act^ 193*^ : If in any suit pending in an inferior Court, any 
question of the validity of any Federal or Provincial Act is invol- 
ved, the High Court* has, and shall exercise, the power to transfer 
the suit to itself for trial, provided — 

(i) the suit is one which the High Court has power to 
transfer to itself, and 

(n) in relation to a Federal Act, an application is made 
by the Advocate-General for the Federation and, in relation 
to a Provincial Act, by the Advocate-General for the Federa- 
tion or the Advocate-General for the Province. 

Jurisdiction to issue injunction restraining a y arty from procecdmg 
with a suit in another Court : A judge of the High Court exercising 
original civil jurisdiction has power under its general equity 
jurisdiction independently of the Civil Procedure Code, to grant an 
injunction restraining a person from proceeding with a suit in 

1. Manmolha Kumar Bose v. Abu Jafer Mohamedi (1929) I. L. R. 56 Cal. 
484 ; Ismail Ariff v. S. J. Leslie, (1896) 1. L. R. 24 Cal. 399 ; Suinmari 
Qhose v. Oopimohan, (1916) I. L. R. 43 Cal. 190. 

2. Sec. 39, Presidency Small Cause Courts Act. 

3. The High Court here means all the Courts mentioned in See. 219, Govt. 

of India Act, 1935. 
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another Court if the person sought to be restrained is within the 
jurisdiction of the Court.' 


4. Courts subordinate to tlw High Courts other than Courts of 
S?naU Causes : Outside the Presidency towns, there are a number of 
Courts of different grades, established almost all by local Acts. They 
are generally, the District Courts, the Subordinate Judge’s Courts and 
the Munsiff’s Courts.^ These Courts have different pecuniary limits 
of jurisdiction. The District Judges and Subordinate Judges, except 
Subordinate Judges of the second class in the Bombay Presidency, 
possess unlimited pecuniary jurisdiction. 

Place of suing : As regards place of suing, the C. P. Code, 1908, 
provides as follows : — 

Section IS : “Every suit shall be instituted in the Court of the 
lowest grade competent to try it.** 

This rule is one of procedure not of jurisdiction.^ Therefore 
where a suit is instituted in the Court of the Subordinate Judge in- 
stead of in the Court of the Munsiff competent to try it, the Subor- 
dinate Judge, as a matter of procedure, ought not to entertain the 
suit, but should return the plaint to the plaintiff to be presented to 
the Munsiff.^ If the Subordinate Judge, instead of returning the 
plaint, tries the suit notwithstanding objection, it is a case of 


1. Vulcun Iron Works v. Bishumhhm Prosad, (1909) I. L. R. 36 Cal. 233 ; 

Jumna Dass v. Harcharan DasSi (1911) I. L. R. 38 Cal 405, both dissent- 
ing from Munglc Ghand v. Qopal Ram, (1907) I. L. R. 34 Cal. 101, 
(where the High Court restrained a suit previously instituted in the 
Court at Bareilly) ; Vithal Samant y. Jankibai^ (1915)1. L.R. 

39 Bom. 604 F. B. (It is not competent to a single judge of the High 
Court exercising the ordinary original civil jurisdiction of the Court to 
stay the hearing of a suit pending in a subordinate judge's Court in the 
mofussil unless authorised to do so by the Rules. But per MacLeod 
J., a single judge sitting on the original side of the High Court is com- 
petent to restrain the parties in a suit before him from proceeding 
with a suit in a subordinate judge’s Court in the mofussil and so in 
effect stay the proceedings). 

2. In the Bombay Presidency, the three categories are, the District Courts, 

Courts of Subordinate Judges of the first class, Courts of Subordinate 
Judges of the second class. 

3. Nidhi Lai v. Maxhar Husain. (1833) I. L. R. 7 All. 230 (F. B.) ,* Matra 

Mondal v. Hari Mohun, (1890) I. L. R. 17 Cal. 155 ; Maung Sit Paung 
V. Maung Tun. A. I. R. 1925 Rang. 278. 

4. Cf . O.VII, r. 10, C. P. Code. 
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irregularity not affecting the jurisdiction of the Court. ^ But where 
a suit which ought to have been instituted in a Court of higher 
grade is instituted in a Court of lower grade, the decree made in 
such a suit is one without jurisdiction.^ 

In every case, it is the plaintiff's valuation in his plaint which 
determines jurisdiction of the Court unless the suit is 
obviously over-valued and such over-valuation is mala fide^. But 
if the plaintiff over-values or under-values his suit, it is the duty 
of the Court, on the motion of either party or ex propria motu, to 
order that the plaint be returned for presentation to the proper 
Court under O. VII, r. 10, C. P. Code, if the over-valuation or under- 
valuation is patent on the face of the plaint ; but if such over-valua- 
tion or under-valuation is not patent on the face of the plaint but 
objection is taken by the defendant that the suit has been over- 
valued or under-valued, the Court may require the plaintiff to show 
that the suit has been properly valued^. The plaintiff is not quite 
free to give an arbitrary valuation and institute the suit in the 
Court of his own choice®. It should, however, bo noted that the 
decree in a suit which ought to have been tried by a Court of lower 
or higher grade but for over-valuation or under-valuation thereof 
will not be set aside by the appellate Court unless objection as re- 
gards valuation was taken in the Court of first instance or unless 
the defendant was prejudicially affected by the disposal of the suit 
on the merits®. 

In cases where the subject-matter of the suit is not capable of be- 


1. Cf. Sec. 99, O. r. Code ; Suryanarayana v. Bullayyat A, I. B. 1927 Mad. 

568. 

2. Cf. Matra Mondal v. Ilari Mohun^ (1890) I. L. R. 17 Cal. 155, 160. 

3. Mating Sit Paung v. Mating Tun, A. I. R. 1925 Rang. 278 ; LaJeshman 
V. Bahaji, (1884) I. L. R. 8 Bom, 31 ; Madho Das v. Ramji, (1894) I. L. R. 
16 All. 286 ; Iskwarappa v. Dhanji, (1932) I. L. R. 56 Bom. 23. 

4. Appa Rao v. Sobhanadri, (1901) I. L. R. 24 Mad. 158 ; Hamidunissa v. 
Gopalf (1896) I. L. R. 24 Cal. 661, 667 ; Mt» Parhha v. Lala Surajj A. I. 
R. 1935 All. 157. 

5. Suryanarayana v. Bullayya, supra ; Dayaram Jagjjvan v. Qordhandas, 
(1907) I. L. R. 31 Bom, 73 (The value must be, where disputed, 
determined by judicial decision in the suit, such determination being 
subject to the provisions of Sec. 11 of the Suits Valuation Act VII 
of 1887). 

6. Skeo Deni v. Tulshi, (1693) I. L. R. 15 All. 878, 380 ; Hamidunissa v. 
Oopali supra, Cf. Rajktkskmi v. Kalyayani, (1911) I. L. R. 38 Cal. 639, 
666 . 
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iug estimated at a money valne, e. g., salts for restitution of oonjn- 
gal rights, it is provided by Sec. 9 of the Suits Valuation Act, 1887, 
that the value of the suit for purposes of jurisdiction is what the 
High Court may specify by rules made uuder that section. Where 
no rules are made, the Calcutta and the Allahabad High Courts in 
dealing with suits for restitution of conjugal rights, have held that 
the valuation made by the plaintiff is prima facie the true valua. 
tion but it is the duty of the Court to decide what should be con- 
sidered the proper valued. In the case of suits affecting property, e.g., 
suits to compel registration of a document or to set aside an adoption, 
it has been held that the proper valuation would bo the interest 
of the plaintiff in the property that would bo affected by the suit^. 

Section 16 : Subject to the pecuniary or other limitations^ 
prescribed by any law, suits — 

(a) for recovery of immovable property with or without 
rent or profits. 

(Jj) for partition of immovable property. 

1. Jan Mahomed v. Mashar Bibi, (1907) I. L. K. 34 Cal. 352 ; Zair Husain 
V. Khurshed Jan^ (1906) I, L. R. 28 All. 545. 

2. Ramu Aiyar v. Santcara Aiyar, (1908) I. L. R. 31 Mad. 89 ; Balkrishna 
V. Jankibaiy (1920) I. L. R. 44 Bom. 331 ; Oolam Rahaman v. Sabelcfany 
(1926) I. L. R. 53 Cal. 1023 (Tlie sole object of the suit was to get a docu- 
ment registered and the suit was not with regard to any land or interest 
in land. Held : The plaintiff was entitled to put his own valuation). 

3. e.g., under Sec. 92 of the C.3\Code, suits as regards public charities have to 
be instituted in the principal civil court of original jurisdiction or in 
any other court empowered in that behalf by the Local (Government 
witliin the local limits of whose jurisdiction the whole or any part of the 
subject-matter of the trust is situate ; under Sec. 32 of the Bombay 
Civil Courts Act, 1869, suits against Government or an officer of Govern- 
ment in his official capacity, can only be fded in the High Court, or a 
District Court, of Bombay. The Small Cause Court has no jurisdiction 
to entertain a suit for the recovery of immovable property. 

4. If part of the property sought to be partitioned is situate outside British 

India, the CJourt will deal with the property in British India, and de- 
cline jurisdiction as to the rest ; Punchanun v. Shib Chunder, (1887) 
I. L R. 14 Cal. 835 (a case decided under cl. 12 of the Letters Patent, 
but the principle will equally apply to a case covered by this section). 
If, in a suit for partition of movable and immovable property, the latter 
is situate outside the jurisdiction of the (3ourt, the plaintiff may be 
given leave to withdraw the suit so far as it relates to immovable pro- 
perty : Abdul Karim v. Badrudeeny (1905) I. L. R. 28 Mad. 216 ; Assan- 
das V. Kodandas, A. I. R. 1931 Sind 50 ; Shiv Bam v. Prahlad Raiy 
A. I. R. 1926 Lah. 503. 
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(c) for forecloBare, sale or* redemptioa in the case of 
a mortgage of or a charge upon Immovable property, 

(d) for the determination of any other right to or inter- 
est in immovable property^, 

(e) for compensation for wrong to immovable property, 

{f) for the recovery of movable property actually under 

distraint or attachment^, 

shall be instituted in the Court within the local limits of whose 
jurisdiction the property is situate : 

Provided that a suit to obtain relief respecting, or compensation 
for wrong to, immovable property held by or on behalf of the 
defendant may, where the relief sought can bo entirely obtained 
through his personal obedience, be instituted either in the Court 
within the local limits of* whose jurisdiction the property is situate, 
or in the Court within the local limits of whose jurisdiction the 
defendant actually and voluntarily resides, or carries on business, 
or personally works for gain* 

Ex%tlmialion : In this section “property"’ means property situate 
in British India. 

Section 17 : Where a suit is to obtain relief respecting, or com- 
pensation for wrong to, immovable property situate within 
the jurisdiction of different Courts®, the suit may be institut- 

1. A suit for aiTears of rent is covered by Sec. 20 and not Sec. 16 : Rungo 

Ijall V. Wilson, (1899) I. L. R. 26 Cal. 201 ; Kunja v. Manindrat (1922- 
23) 27 C. W. N, 542. But a suit for declaration of plaintiff's right to 
rent comes under cl. (d) of this section: Keshav v. Vinayak, (1899) 
I. L. R. 23 Bom. 22. A suit to recover mortgage debt from the mort- 
gagor personally is not covered by this section : Vitkalrao v. Vaghoji, 
(1893) I. L. R. 17 Bom. 570. A suit for dissolution of partnership is 
not a suit within cl. (d) of this section merely because part of the 
partnership assets consists of a factory : Durga Das v. Jai Narain^ 
(1919) I. L. R. 41 All 513. A suit to establish a right to share in in- 
come derived from grants of land situated outside British India but 
received by the defendant within the local limits of a British Indian 
Court will lie in such Court ; Kashinath v. Anant, (1900) I. L. R. 24 
Bom. 407* 

2. This clause provides an exception to the general rule that movables 

follov? the person ; Oompanhia de Mocambique v. British South Africa 
Co., (1892) 2 Q. B. 358, 367. 

3. The words, “within the jurisdiction of different courts'* mean within 

the jurisdiction of different courts to which the Code applies, i. e., Courts 
in British India : Nilkanth Balwant Natu v. Bharathi Swami, 
(1930-31) L. R. 57 1. A. 194* 

41 
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ed in any Court within the local limits of whose jurisdic- 
tion any portion of the property is situate^ : 

Provided that, in respect of the value of the subject-matter of 
the suit, the entire claim is cognizable by such Court. 

Section 18 : (1) Where it is alleged to be uncertain within the local 
limits of the jurisdiction of which of two or more Courts 
any immovable property is situate, any one of those Courts 
may, if satisfied that there is ground for the alleged uncer- 
tainty, record a statement to that effect and thereupon pro- 
ceed to entertain and dispose of any suit relating to that 
property, and its decree in the suit shall have the same 
effect as if the property were situate within the local limits 
of its jurisdiction : 

Provided that the suit is one with respect to which the 
Court is competent as regards the nature and value of the 
suit to exercise jurisdiction. 

(2) Where a statement has not been recorded under sub- 
section (1), and an objection is taken before an appellate or 
revisional Court that a decree or order in a suit relating to 
such property was made by a Court not having jurisdiction 
where the property is situate, the appellate or revisional 
Court shall not allow the objection unless in its opinion 
there was, at the time of the institution of the suit, no reason- 
able ground for uncertainty as to the Court having juris- 
diction with respect thereto and there has been a consequent 
failure of justice. 

Section 19 : Where a suit is for compensation for wrong done to 
the person or to movable property, if the wrong was done 
within the local limits of the jurisdiction of the Court and 


1. When once jurisdiction is vested in a Courts it will not be taken away 
afterwards, even if it is found that the portion of the property being 
situated within the local limits of the Court which gave it jurisdiction 
does not belong to the plaintiff as alleged in the plaint, unless the in- 
clusion of that portion is not a bona fide one : Faixuddin v. Mir Yusuf 
AH, A. I. R. 1930 Nag. 189. The “different Courts” mentioned in the 
section should be Courts in British India. If part of the property is 
situate within the jurisdiction of a foreign Court, no British Indian 
Court shall have jurisdiction to entertain the suit as regards the Item of 
property situated within the jurisdiction of the foreign Court : 
Karusingay. Narsinha, A. I. R. 1938 Bom. 121; cf. Sundar Lai v. 
Our Saran Lai, A. I. R. 1938 Oudh 65. 
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the defendant resides, or carries on business^ or personally 
works for gain within the local limits of the jurisdiction of 
another Court, the suit may be instituted at the option of the 
plaintiff in either of the. said Courts.^ 

Section 20 / Subject to the limitations aforesaid,^ every suit 
shall be instituted in a Court within the local limits of 
whose jurisdiction — 

(a) the defendant, or each of the defendants where there 
are more than one, at the time of the commencement of the 
suit, actually and voluntarily resides,*^ or carries on business,^ 
or personally works for gain ; or 


1. A Court in British India has jurisdiction to entertain a suit for damages 

for a personal tort committed by a person beyond the limits of British 
India, if he resides within the local limits of its jurisdiction at the time 
of the suit. This rule is in accordance with the principles of Private 
International Law recognised in England, and the Code of Civil Pro- 
cedure (Act V of 1903) indicates that the same rule is to be followed by 
the Courts in British India. When the cause of action alleged in a plaint 
is a personal tort committed outside the local limits of the jurisdiction of 
the Courts of British India, unless the act is wrongful according to the 
law both of British India and of the place where the act is committed) 
the suit will not be sustainable : Qovindan Nair v. Achutha Menon^ 
(1916) I. L. R. 39 Mad. 433, 

2. See secs, 15 and 16, G. P. Code. The sections are restricted to personal 

actions. 

3. Residence will give jurisdiction even though' the cause of action has arisen 

outside jurisdiction : Ismailji v. Ismail, (1921) I. L. R. 45 Bom. 1228, 
The word ^resides’ is equivalent to the word '^dwells** which occurs in 
cl. 12 of the Jjetters Patent of the Calcutta, Bombay and Madras High 
Courts : Gosvami v. Shri Oovardhanlalji, (1890) I. L R. 14 Bom. 541, 
547. The words ‘actually and voluntarily resides' refer only to natural 
persons and not legal entities such as limited companies and Grovern- 
ments : E, J. Wyllie db Go, v. Secy, of Slate, A. I. R. 1930 Lah. 818 ; 
Qovindarajulu v. Secy, of State, (1927) I. L. R 50 Mad. 449. 

4. The business need not be carried on personally : Muthaya v. Allan, ( 1882) 

I. L. R. 4 Mad. 209. It may be carried on through an agent or a 
manager: Kripa Bam Firm v. Mangal Sen Firm, A. I. R. 1922 All. 367. 
A commission agent is not such an agent : Khimji v. Forbes, (1871) 
8 Bom. H. C. R. 102 ; nor the manager of a Hindu joint family : Anna^ 
malai v. Murugasa, (1903) L. R. 301. A. 220. The word “business” 
must be taken to refer to commercial business and not a busi- 
ness of State or Government. The phrase “carries on business or 
personally works for gain” is not applicable to the Secretary of State or 
to Government : Doya Narain v. Secy, of State, (1687) I. L. R* 14 Gal. 
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(ft) any of the defendants, where there are more than one, 
at the time of the commencement of the sail, actnally and 
voluntarily resides, or carries on business, or personally 
works for gain, provided that in such case either the leave 
of the Court is given,' or the defendants who do not reside, 
or carry on busines, or personally work for gain, as aforesaid, 
acquiesce^ in such institution ; or 
(c) the cause of action, wholly or in part, arises.^ 

Explanation L — Where a person has a permanent dwelling at one 
place and also a temporary residence at another place, he 
shall be deemed to reside at both places in respect of any 
cause of action arising at the place where he has such tem- 
porary residence.^ 

Explanation IL--E corporation shall be deemed to carry on busi- 
ness at its sole or principal office in British India or, in 
respect of any cause of action arising at any place where it 
has also a subordinate office, at such place. ^ 

Jurisdiction as regards transfer of suits : The following are the 


256, 273 ; Govindrajulu v. Seey. of Siate^ (1927) I. L. E. 50 Mad. 449 ; 
B, J. Wyllie Go* v. Secy, of State, A. I. E. 1930 Lah. 818. 

!• Leave may be given even after the institution of the suit: Narayan Shankar 
V. Secy, of State, (1906) I. L. E. 30 Bom. 570 ; or at any time before the 
plaint is ordered to be returned for presentation to the proper Court ; 
Wadhumal v. Noor Afvmad, A. I. E. 1933 Sind 179 (where application 
for leave was made after the passing of a judgment on a .preliminary 
issue but before the plaint was ordered to be returned). 

2. A defendant may be taken to have “acquiesced in such institution*’, if he 

does not object, or if he does not apply under Sec. 22 : Bamappa v. 
Oanpat, (1906) I. L. E. 30 Bom. 81. The Calcutta High Court has held 
that where the defendant objected to jurisdiction he could not be deemed 
to have ‘acquiesced’ because he failed to api)ly for a transfer : Batan 
Chand v. Secy, of Sfafe, (1913-14) 18 C. W. N. 1340. 

3. See ^Cause of action and place of suing,’ * Chap. X. The Court, where a 

suit is instituted, continues to have jurisdiction over the suit although 
the place where the cause of action arose ceases to be situate within the 
jurisdiction : Subramanya v. Swaminatha, A. I. E. 1928 Mad. 746. 

4. Bee Sitanath v. Jaiindra, (1930) 1. L. E. 57 Cal. 65 (A suit instituted in the 

' Court within the jurisdiction of which the defendant has a permanent 
residence is properly instituted. The mere fact that the defendant 
resides with his family and caiTies on business in a place which is not 
his permanent place of residence does not oust the jurisdiction of such 
Court). 

5. Bank of Bengal v. Sarat Okandra, (1919) 4 Pat. L. J. 141. 
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relevant provisions in the Code and in the Letters Patent as regards 
transfer of suits : 

Section 22 : Where a suit may be instituted in any one of two or 
more Courts and is instituted in one of such Courts, any 
defendant, after notice to the other parties, may, at the 
earliest possible opportunity and in all cases, where issues 
are settled at or before such settlement, apply to have the 
suit transferred to another Court, and the Court to which 
such application is made, after considering the objections 
of the other parties (if any), shall determine in which of the 
several Courts having jurisdiction the suit shall proceed.^ 

Section 23 : (1) Where the several Courts having jurisdiction 

are subordinate to the same Appellate Court, an application 
under Sec. 22 shall be made to the Appellate Court. 

(2) Where such Courts are subordinate to different 
Appellate Courts, but to the same High Court, the application 
shall be made to the said High Court. 

(3) Where such Courts are subordinate to different 
High Courts, the application shall be made to the High 
Court within the local limits of whose jurisdiction the Court 
in which the suit is brought is situate.^ 

Section 24 : (1) On the application of any of the parties and after 
notice to the parties and after hearing such of them as desire 
* to be heard, or of its own motion without such notice,® the 

1. I Q ordering a transfer the Court ought to look to the balance of conveni- 

ence. The burden lies very heavily on the defendant to show that 
consideration of convenience should outweigh the cardinal principle 
that the plaintiff as the arbiter Hies has a right to choose his forum : 
Hoop Ckand v. Qokul Chand, A. I. R. 1924 Lah. 249 (2), followed in Ry 
Pratap Simha v. Srinivasagopalaehariar, A, I. R. 1928 Mad. 15. 

2. Secs. 22 and 23 do not seem to take effect upon the original jurisdiction 

of the High Court, because Bee. 23, in pointing out the Courts that are 
to exercise the powers given by Bee. 22, speaks of Courts subordinate 
to other Courts ; and the High Court on the original side does not 
seem to be brought effectively within Sec. 22: Manindra Chandra v. 
Ijal Mohan, (1929) I. L. R- 56 Cal. 940 ; Hindusthan Assurance v. Rat 
Mulrajf A. I. R. 1915 Mad. 608 ; but see Ramaswamy Ghettyar v. V. T. 
Cketlyar, (1934) I. L. R. 12 Rang. 548 (F. B.). Cf. Vallabbhai v. Ohhotalal 
A. I. R. 1927 Bom. 79. 

3. The general power of transfer under this section may be exercised at any 

stage of the proceeding and even suo moiu without an application : 
AUakabad Bank v. Raja Bam, (1933) I. L. R. 14 Lah. 779. 
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High Court or the District Courts may at any stage — 

(a) transfer any suit, appeal or other proceeding pending 
before it for trial or disposal to any Court subordinate to it 
and compent to try or dispose of the same,^ or 

(b) withdraw any suit, appeal or other proceeding pending 
in any Court subordinate to it, and 

(i) try or dispose of the same ; or 

(ii) transfer the same for trial or disposal to any Court 
subordinate to it and competent to try or dispose of 
the same ; or 

(iii) retransfer the same for trial or disposal to the Court 
from which it was withdrawn. 

(2) Where any suit or proceeding has been transferred or with- 

drawn under sub-s. (1), the Court which thereafter tries 
such suit may, subject to any special directions in the case 
of an order of transfer, either re-try it or proceed from the 
point at which it was transferred or withdrawn. 

(3) For the purposes of this section, Courts of Additional and 

Assistant Judges shall be deemed to be subordinate to the 
District Court. 

(4) The Court trying any suit transferred or withdrawn under 

this section from a Court of Small Causes, shall, for the 
purposes of such suit, be deemed to be a Court of Small 
Causes. 

Section 151 : Nothing in the C. P. Code shall be deemed to limit 
or otherwise affect the inherent power of the Court to make 

1. A High Court or a District Court may transfer a suit from one Court to 

another which has pecuniary jurisdiction although it may not have 
territorial jurisdiction to entertain the suit : Kiahore Lai v. Balhishan^ 
(1932) I. L. R. 54 All 824 ; Siia Ram v. Balak Ram, (1933) I. L. R. 8 
Luck. 347 ; contra : Ram Das v. Habib Ullah^ (1932) 1. L. R. 53 All. 916 
A Subordinate Judge cannot exercise the power of transfer. A senior 
Subordinate Judge may make an administrative order transferrings 
case from one of the Subordinate Judges attached to that Court to 
another. But when once a Judge has taken cognizance of a suit, 
any order removing the suit from his file is an order of transfer : 
Shankar ji v. Vrajlal, (1935) I. L. R. 59 Bom. 466. 

2. For grounds of transfer, see, Ilindusthan Assurance v. Rai Mulraj, A. I. R. 

1915 Mad. 608 ; Tula Ram v. Harjiwan Das, (1883) I. L. R. 5 All 60, 
62. A transfer cannot be made from one Court to another, unless the 
suit has in the first instance been brought in a Court having juris- 
^ction ; Bingara Mudaliar v. Oovindaswami, A. 1. R. 1928 Mad. 400. 
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such orders as may be necessary for the ends of justice or to 
prevent abuse of the process of the Court. 

If it appears that the plaintiff has chosen a forum 
in utter disregard of the convenience of both parties, for 
some ulterior object and in abuse of his position as dominus 
liteSy the High Court can, in the exercise of its inherent 
power, determine which of the two Courts having jurisdic- 
tion should try the suit. The powers to be exercised are 
similar to those contemplated by Secs. 22 and 23, C. P. Code. 
Secs. 22 and 23 of the C. P. Code do not apply to a case in 
which the question is whether a suit should be tried by a 
Court subordinate to a High Court or by a High Court on its 
original side. In the absence of any rule, therefore, provid- 
ing for a case where transfer to the original side of a High 
Court from a Court subordinate to the High Court is desired, 
an order for transfer may in a proper case, be made under 
Sec. 151 of the C. P. Code.^ 

Clause IS of the Letters Patent : The powers of the High Court 
in dealing with suits transferred under Cl. 13 of the Letters 
Patent, would be the powers which, but for the transfer, 
might have been exercised by the Court, from which the 
transfer was made.^ 

.5. Presidency Small Cause Court^jurisdiction^ oj — 

(J) As to subject matter : The limitations as regards subject- 

1. Vatt Singh v. Tejdutt Singh, (1934) I. L. R. 56 All. 201 ; see Bamasivami 

Cheityar v. V, T, Cheityar, (1934) I. L. R. 12 Rang. 548 F. B. (case of 
transfer of a suit pending before the original side of a High Court to 
the Court where the suit ought to be tried.) 

2. Besant v. Narayaniah, (1913-14) L.R. 41 1.A. 314, fd. in Singa/ra Mudaliar 

V. Govindastvami Chetty, A.I.R. 1928 Mad 400. (In this case the suit was 
filed originally in the City Civil Court, Madras, and was transferred to 
the High Court in the exercise of its extraordinary original civil jurisdic- 
tion. Later, an application, to amend the plaint was made^ the effect 
of which was to convert the suit into what the City Civil Court 
would not have any jurisdiction to entertain. Held : . No Court will 
X)ermit a plaint to be so amended as to oust its jurisdiction to try the 
suit. The powers of the High Court under Cl. 13 being those of the City 
Civil Court itself, it follows that the amendment cannot be allowed). 

3. For the index by which to determine whether a proposed suit is cogni- 

zable by the Small Cause Court, see Soundaram v. Sennia Naickan, 
(1900) I. L. R. 23 Mad. 547 (F. B.). The jurisdiction of the Court depends 
upon the nature of the suit as originally brought and not upon the 
character it ultimately assumes : Ldkshmandms v. Anna B, Lane, (1908) 
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matter are imposed by Section 19 of the Presidency Small 
Cause Courts Act, 1882, which runs as follows : 

The Small Cause Conrt shall have no jurisdiction in — 

(а) suits concerning the assessment or collection of the revenue ; 

(б) suits concerning any act ordered or done by the Governor-General 
in Council or the Local Government, or by the Governor- General or 
a Governor, or by any Member of the Council of the Governor- 
General or of the Governor of Madras or Bombay, in oflicial 
capacity, or by any person by order of the Governor- General in 
Council or the Local Government ; 

(c) suits concerning any act ordered or done by any Judge or judicial 
officer in the execution of his office, or any other person in pursuance 
of any judgment or order of any Court or any such Judge or judicial 
officer ; 

id) suits for the recovery of immovable property ; 

(e) suits for the partition of immovable property ; 

if) suits for the foreclosure or redemption of a mortgage of immovable 
property ; 

ig) suits for the determination of any other right to or interest in im- 
movable property ; 

(h) suits for the specific performance or rescission of contracts ; 

(i) suits to obtain an injunction ; 

(?) suits for the cancellation or rectification of instruments ; 

(A:) suits to enforce a trust ; 

(0 suits for a general avenige loss and suits on policies of insurance 
on sea-going vessels ; 

(m) suits for compensation in respect of collisions on the high seas ; 

(n) suits for compensation for the infringement of a x>atent, copyright 
or trade mark ; 

(a) 2suits for a dissolution of partnership or for ah account of partner- 
ship-transactions j 

(p) suits for an account of property and its due administration under 
the decree of the Court ; 

(q) suits for compensation for libel, slander, malicious prosecution, 
adultery or breach of promise of marraige ; 

(r) suits for the restitution of conjugal rights, for the recovery of a wife, 
or for a divorce ; 

(s) suits for declaratory decrees ; 

(0 suits for possession of a hereditary office ; 

1. L. B. 32 Bom. 356. Where a suit is partly cognizable by a regular 
Court and partly by a Small Cause Court, the claim is cognizable only 
by a regular Court : Bamasami v. Oovmda, (1916) 31 M. L. J. 839. 
The jurisdiction of the Small Cause Court is not ousted where the 
question of title arises incidentally : Narayan v. Balaji, (1897) 1. L. B. 
21 Bom. 248, fd. in Kesrisang v. Naransangf (1908) I. L. B. 32 Bom. 560. 
Cf. Ohkotu V. Jatoahir, (1906) I. L. B. 28 All. 293 ; Bharat Mahto v. 

(1915-16) 20 C. W. N. 1020. 
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(m) suits against Soverign Princes or Ruling Chiefs, or against Ambas*- 
sadors or Envoys of foreign states. 

( 2 ^) suits on any judgment of a High Court ; 

{w) suits the cognizance whereof by the Small Cause Court is barred by 
any law for the time being In force. 

(n‘) As to place : Section 17 of the Presidency Small Cause 

Courts Act, 1882, provides that the local limits of the juris* 

diction of each of the Small Cause Courts shall be the 
local limits for the time being of the ordinary original civil 
jurisdiction of the High Court. See also the next heading. 

(JU) As to liecuniary value : Section 18 of the Presidency 
Small Cause Court Act, 1882, provides — 

Subject to the exceptions in Section 19, the Small Cause Court shall have 
jurisdiction to try all suits of a'civil nature, when the amount or value of the 
subject-matter docs not exceed two thousand rupees, and— 

(a) the cause of action has arisen, cither wholly or in part, within the 

local limits of the jurisdiction of the Small Cause Court, and the 

leave of the Court has, for reasons to be reccu-ded by it in writing, 
been given before the institution of the suit ; or 

{b) all the defendants, at the time of the institution of the suit, actually 
and voluntarily reside, or carry on business, or personally work for 
gain, within such local limits : or 

(e) any of the defendants, at the time of the institution of the suit, ac- 
tually and voluntarily resides, or carries on business, or personally 
works for gain, within such local limits and either the leave of the 
Court has been given before the institution of the suit, or the defend- 
ants who do not reside, or carry on business, or personally work 
for gain as aforesaid, acquiesce in sucli institution : 

Provided that where the cause of action has arisen wholly within the local 
limits aforesaid, and the Court refuses to give leave for the institution of the 
suit, it shall record in writing its reasons for such refusal. 

Explanation L When in any suit the sum claimed, is, by a set-od admitted 
by both parties, reduced to balance not exceeding two thousand rupees, the 
Small Cause Court shall have jurisdiction to try such suit. 

Explanation II. Where a person has a permanent dwelling at one place 
and also a loilging at another place for a temporary purpose only, he shall be 
deemed to reside at both places in respect of any cause of action arising at the 
place where he has such temporary lodging. 

Explanation III. A Corporation or Company shall be deemed to carry on 
business at its sole or principal office of British India, or in respect of any cause 
of action arising at any place where it has also a subordinate office, at such place. 

The concurrent jurisdiction of the High Court and the Presidency 
Small Cause Court, and the High CourPs power to transfer suits are 

42 
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covered by Secs. 21, 22 and 39 of the Presidency Small Cause Courts 
Act, and hate been already dealt with under ‘High Courts (0. S.) 
jurisdiction of" — . Sec. 69 of the said Act provides for references to 
High Court for opinion. 

6, Provincial Small Cause Go\iri^ —jurisdiction of : — 

(a) As to subject-matter : Section 15 (1) Prov, Small Cause 
Courts Act, 1887, provides — 

“A Court of Small Causes shall not take cognizance of the suits 
specified in the second schedule as suits excepted from the 
cognizance of a Cot^rt of Small Causes." 

Note : The exceptions specified in the second schedule to tlie Act are nearly 
the same as those specified in Section 19 of the Presidency Small Cause 
Courts Act. 

(5) As to place: Sections (2) of the Prov. Small Cause 
Courts Act provides that the local limits of the jurisdiction of 
the Court of Small Causes shall be such as the Local Govern- 
ment may define, and the Court may be held at such place 
or places within those limits as the Local Government may 
appoint. 

(c) As to pecuniary value : Section 15, sub-sections (2) and 
(3) provides as follows : 

Section (2) : Subject to the exceptions specified in that sche- 
dule and to the provisions of any enactment for the time 
being in force, all suits of a civil nature of which the value 
does not exceed five hundred rupees shall be cognizable by a 
Court of Small Causes. 

Section 16 (5) ; Subject as aforesaid, the Local Government may, 
by order in writing, direct that all suits of a civil nature of 
which the value does not exceed one thousand rupees shall be 
cognizable by a Court of Small Causes mentioned in the order. 

7. Jurisdiction of Courts over non-resident foreigners : There is 
no limitation in the C. P. Code or in any other Acts in force in this 
country excepting foreigners from the jurisdiction of British Indian 
Courts.^ A foreign subject is amenable to the jurisdiction of a 
British Indian Court if he resides or carries on business, or person- 

1. For application of the Prov. Small Cause Courts Act to Courts invested 

with jurisdiction of Court of Small Causes, see Secs. 32 and 33 of the 
Act. 

2. Smith V. Indian Textile Co.y (1927) 1. L. B. 49 All. 669. 
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ally works for gain within the limits of sach jurisdiction.^ It is 
snfficient if the defendant carries on bnsiness through an agent in 
British India.^ He may be sued in a British Indian Court, if the 
cause of action against him has arison wholly or in part within 
the local limits of such Court. ^ 

8. Jtirisdiction of Courts over aliens : Section 83 of the C. P. 
Code provides as follows : 

**(I) Alien enemies^ residing in British India with the 
permission of the Central Government® and alien friends, 
may sue in the Courts of British India, as if they were sub- 
jects of His Majesty. 

“(2) No alien enemy residing in British India without 
such permission, or residing in a foreign country, shall sue 
in any of such Courts. 

^^Explanatioti. Every person residing in a foreign country the 
Government of which is at war with the United Kingdom of 
Great Britain and Ireland, and carrying on bnsiness in that 
country without a license in that behalf under the hand of 
one of His Majesty’s Secretaries of State or of a Secretary to 
the Central Government shall, for the purpose of sub-section 
(2), be deemed to be an alien enemy residing in a foreign 
country. 

9. Jurisdiction of Courts over Foreign and Native Rulers^ i4/n- 
hassadors and Envoys : Under Section Si of the C. P. Code, 


1. Janoo JIassan v. Batchu, A. I. R. 1924 Mad. 158 (‘ Defendant’ in Cl. 12 of 

the Letters Patent includes foreigners) ; Girdhar v. Kwigar (1893) I. L. 
R. 17 Bom. 662 (A non-British subject by establishing a business in 
British India from which business he expects to derive prodt accepts 
the protection of the territorial authority for his business and his pro- 
perty resulting from it. and may be fully regarded as submitting to the 
Courts of the Country). 

2. Girdhar v. Kassigar, supra, 

3. Barada State Rly, v. Habib ^ (1931) I. L. R. D6 All. 828 

(case under Sec. 20 of the G. F. Code ) ; Nathubhai v. Ghhabildas, (1935) 
I. L. R. 59 Bom. 365 ; Neelakanda Pillai v. Kunju Pillai, A. I. R. 1935 
Mad. 545. 

4. For who are alien enemies, see Janson v. Driefontein Consolidated Mines 

Ltd., (1902) A. C. 481, 505 ; Haji Alt v. Abdul Jalil, (1920) I. L. R. 1 Lah. 
276. 

5. Substituted by the Government of India (Adaptation of Indian Laws) 

Order, 1937, 
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(1) A foreign State may siie^ in any Court of British 
India : 

Provided that such State has been recognized by His 
Majesty or by the^ (Central Government) : 

Provided, also that the object of the suit is to enforce a 
private right® vested in the head of such State or in any 
officer of such State in his public capacity. 

(2) Every Court shall take judicial notice of the fact that 
a foreign State has or has not been recognised by His 
Majesty or by the^ (Central Government). 

Under Section 8(5 of the C. P. Code. — 

(1) Any {S(wereign)Vr\TLQQ or {Ruling) Chief, {whether in 
suhordinaie alliance with the British Oovernment or otherwise 
and whether residing ivithin or without British India\ and any 
ainbassadar or envoy of a foreign State, may,® (in the case 
of the Ruling Chief of an Indian State with the consent 
of the Crown Representative certified by the signature of 


1. See Sec. 87, 0. P. Code. In England, the suit must he brought in the 

name by which it has been recognised by His Majesty : United States 
of America v, Wagnect (1867) L. B. 2. Ch. 582. 

2. Substituted for ''Governor-General in Councir* by the Government of 

India (Adaptation of Indian Laws) Order, 1937. 

3. ‘'Private Bights’* do not mean individual rights as opposed to those of 

the body politic or State, but those private rights of the State which 
must be enforced in a Court of justice, as distinguished from its poli- 
tical or territorial rights, which must from their very nature be made 
the subject of arrangement between one State and another. They are 
rights which may be enforced by a foreign State against private indi- 
viduals as distinguished from rights which one State in its political 
capacity may have as against another State in its political capacity : 
Ilajon Manirk v. Bur Sing^ (1835) I. L. B, 11 Cal 17. When the Ruler 
of the State has severed his connection with the State, the Government 
can appoint a person to prosecute or institute suit in British Indian 
Courts and such person has locus standi to continue or file suits, and 
the fact that such an apix)intment is made after a plaint has been put 
into Court will not render it ineffective provided that it is put into 
Court within the period of limitation : Baehan Singh v. Dharam Arth 
Bank, A. I. B. 1933 Lah. 456. 

4. Substituted for “Governor-General in Council” by the Government of 

India (Adaptation of Indian Laws) Order, 1937. 

5. Substituted for the words “with the consent of the Governor-General 

ini Council etc.” by the Government of India (Adaptation of Indian 
I^wb) Order, 1937. 
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the political secretary, and in any other case with the con- 
sent of the Central Government, certified by the signature 
of a secretary to that Government) but not without such 
consent \ be sued in any competent Court. 

(2) Such consent maybe given with respect to a specified 
suit or to several specified suits, or with respect to all suits 
of any specified class or classes, and may specify, in the case 
of any suit or class of suits, the Court in which the Prince, 
Chief, ambassador or envoy may be sued ; but it shall not 
be given unless it appears to‘^ (the consenting authority) 
that the Prince, Chief, ambassador or envoy — 

(a) has instituted a suit in the Court against the person 
desiring to sue him, or 

{h) by himself or another trades within the local limits 
of the jurisdiction of the Court, or 

(c) is in possession of immovable property situate within 
those limits and is to be sued with. reference to such 
property or for money charged thereon. 

(3) No such Prince, Chief, ambassador or envoy shall be 


1. Tlie consent must be obtained before institution of the suit : Ghandulal 

V. Aicad bin Umar Sultan^ (1897) I. L. R. 21 Bom. 351 ( a suit against 
a foreign prince in which it was held that the consent of the G.-G. 
in Council, not to the suit being instituted, but to its being proceeded 
with is not sufficient consent) ; Maharaja Sir Nripendra Narayan v. 
Maharaja Manindra Chandra Nandy, (1912-13) 17 C. W. N. 1242 
(where an amondraent was made after the suit was instituted with the 
consent of G.-G. in Council. The High Court sent back the case to 
the lower Court so that the plaintiff might apply to that Court for 
leave to withdraw the plaint with liberty to bring a fresh suit for the 
same cause of action and on the new sanction). It is not open to the 
Court to question the propriety or impropriety of the order of the G.-G. 
in Council refusing to consent under section 86 : Mohammad Uaxa v. 
Kapurthala Estate, A. I. R. 1935 Oudh 164. Where a suit is institu- 
ted not against the Prince himself, but against a business concern 
run by the State or a Ruling Prince, it cannot be said that it is one 
against the Prince himself : Baroda State Ely, v. Tlahib Ullah, (1934) 
l.L.R. 56 All. 828. The rule of international law that a sovereign au- 
thority cannot be personally impleaded in any Court cannot be applied 
to Princes in India ; Baroda State Ely, v. Ilabih Ullah, supt'a. 

2. Substituted for ‘^tlie Government” by the (Tovernment of India (Adap- 

tation of Indian I^aws) Order, 1937. 
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arrested ander this Code, and, except with^ (snch consent as 
is mentioned in sub-s. 1) certified as aforesaid, no decree 
shall be executed against the property of any such Prince, 
Chief, ambassador or envoy. 

(4) Central Government or the Crown Representa- 
tive, as the case may be, may by notification in the Official 
Gazette authorize a Provincial Government and any Secre- 
tary to that Government to exercise with respect to any 
Prince, Chief, ambassador or envoy named in the notifica- 
tion the functions assigned by the foregoing sub-sections to 
the consenting authority and a certifying officer respec- 
tively). 

(5) A person may, as a tenant of immovable property, 
sue, without such consent as is mentioned in this section, a 
Prince, Chief, ambassador or envoy from whom he holds or 
claims to hold the property. 

Section 87 of the C. P. Code provides as follows ; 

“A Sovereign Prince or Ruling Chief may sue, and shall 
be sued, in the name of his State : 

Provided that in giving the consent referred to in the 
foregoing section the® (Central Government, the Crown Re- 
presentative or the Provincial Government) as the case may 
l)e, may direct that any snch Prince or Chief shall be 
sued in the name of an agent or in any other name. 

10. Jurisdiction of foreign Courts : A foreign judgment as 
such has no operation in British India. The only way jn which a 
foreign judgment can be enforced in British India is by bringing 
an action upon it and/or by executing the foreign judgment in cer- 
tain specified cases under section 44 of the C. P. Code. A question 
under sec. 13(a) of the C. P. Code as to whether the foreign Court 
was a court' of competent jurisdiction must be determined in regard 
to personal actions, not by the territorial law of the foreign State 
but by the rules of Private International Law. In a personal 


1. Substituted for the words “the consent of the G-G. in Councir* by the 

Government of India (Adaptation of Indian Laws) Order. 1937. 

2. Substituted for the old sub-section by ibid, 

3. Substituted for the words “G-G. in Council or the Local Government*’ 

by the Government of India (Adaptation of Indian Laws) Order, 1937- 
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action a foreign Court has jurisdiction in an international sense, ^ 
if— 

(i) the defendant is the subject of the foreign country in 
which the judgment has been delivered. This is based upon 
the ground of allegiance, which involves an obligation to 
comply with the judgments of the courts of that country ; 
or 

(ii) the defendant was resident in the foreign country at 
the time when the action was begun against him ; or 

(iii) the defendant was served with process while tempor- 
arily present in the foreign country ; or 

(iv) the defendant in his character as plaintiff in the 
foreign action himself selected the forum in which he is 
afterwards sued ; or 

(v) the defendant voluntarily appeared in that Court and 
submitted to its jurisdiction^ ; or 

(vi) the defendant had contracted to submit to the juris- 
diction of the foreign Court.® 


1. Mallappa Yellappa Bennur v. Bagkavendra, A. I. R. 1938 Bom. 173; 

Chormal Balchand v. Kasturi Gkand^ (1935-36) 40 0. W. N, 591. Of. 
Sheo Taltal Ram v. Binack Shukul, (1931) I. L. R. 53 All. 747 ; Ihanda- 
van Chcltiar v. TJ, K Unnalachan, (1934) I. L. R. 57 Mad. 822 (where it 
was held that the submission to jurisdiction in case of a foreign 
Court must be before the foreign Court itself and before the judgment is 
pronounced). 

2. Kandoth Mammi v. N, Ahdu Kalandan, (1875) 8 Mad. H. C.R.14 and JVa//a- 

tambi Mudaliar v. Ponnuswami Pillai^ (1879) I. L. R. 2 Mad. 400 (cases 
where the defendants who were sued in a French Court took no ex- 
ception to the jurisdiction); Oanga Prosad v. Oaneski Lai, (1924) I. L. R. 
46 All. 119 (where the defendants themselves appeared and contested the 
claim in Dholpur Court) ; Shaikh Atkam Sahib v. Daviid Sahib ^ (19C9) 
I. L. R. 32 Mad. 469 (where the defendant appeared in obedience to the 
process of the foreign court and applied for leave to defend the action 
without objecting to jurisdiction); Kaliyugam CheUy\. Ghokalinga, (1884) 
I.L.R. 7 Mad. 105 (where the defendants appeared in the suit brought in 
the Fudukottai Court and took no objection to jurisdiction until the 
case had reached the stage of appeal) ; Rama lyyar v. Krishna Patter^ 
(1916)1. L.R. 39 Mad. 733 (where the defendant who was sued in a 
Court in the Cochin State appeared and defended the suit against him 
on the merits although at the same time he protested against the juris- 
diction of the Court). 

3. Burjor v. Eilerman Gity Lines Ltd., (1925) I. L. R. 49 Bom. 854 ; Haji 

Abdulla y. Q. R. Stamp, A. 1. B. 1924 Bom. 381. 
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Under Sec. 13(b), Courts in this country have a right to examine 
a foreign jadgment to see if it has been given on the merits.^ The 
true test for deciding whether a judgment has been given on the 
merits is whether it has been given as a penalty for any conduct of 
the defendant or whether it is based on the consideration of the 
truth or otherwise of the plaintiff’s case.^ It is the duty of the 
Court to see that the foreign Court applied its mind to the fact and 
the law. Thus, where a person whose interest was in conhict with that 
of a minor was appointed guardian-ad-litein in a suit against the 
minor in a foreign Court, it was held that the foreign Court decree 
against the minor offended the rules of natural justice and was not 
binding on the minor.^ It is not open to the Court trying the suit 
on a foreign judgment to decide whether the decision of the foreign 
Court is right or not. 

11. Obfections to, and waiver of, jurisdiction : There is a dis- 
tinction between inherent want of jurisdiction and irregular assump- 
tion of exercise of jurisdiction. Where there is an entire absence 
of jurisdiction, no action on the part of the plaintiff, no inaction on 
the part of the defendant can invest the Court with jurisdiction, for 
jurisdiction cannot be created by waiver or consent. A judgment of 
a court without inherent jurisdiction is a nullity.^ It may be set 
aside in proceedings by way of appeal, revision or its nullity may 
be established by a regular suit.® There is considerable divergence 
of judicial opinion as to whether a subsisting decree passed without 
jurisdiction is executable, in othor words, can the court to which such 
a decree is sent for execution refuse to execute it ? According to the 
Bombay High Court, the executing court has no power to question 
the jurisdiction of the Court which passed the decree under execu- 
tion.^ According to a Full Bench decision of the Calcutta High 

1. Mallappa Yellappa Bcnnur v. Raghavendra, A. I. R. 1938 Bom. 173. 

2. Mehar Singh v. Ishar Singh, A. 1. R. 1932 Lah. 649 ; Walker v. Walker^ 

A. I. R. 1935 Rang. 234 ; Kulwani v. T>han Raj, (1935) I. L. R. 16 Lah. 

768 (where opportunity was given to the plaintiff to appear and contest 

and he voluntarily refrained from doing so). 

3. Popat Virji v. Damodar Jairatn, A. f. R. 1934 Hoiu. 390. 

4. Ramprosad v. Sricharn, (1918) 27 C. L, J. 594 ; cf. Ledgard v. Bull, (1885- 

86) L. R. 13 I. A. 134 : Meenakshi Raidoo v. Subramaniya Sastri, (1887- 

88) L. R. 141. A. 160. 

5. Rajlakshini v. Katyayanit (1911) I. L. R. 38 Gal. 6i}9. 

6. Ramani v. Narayanaswami, A. I. R. 1924 Mad. 697. 

7. Hari Qovind v. Narsingrao, (1914) I. L. R. 38 Bom. 194 ; but see Jivappa 

v. Jeergif (1916) 1. L. R. 40 Bom. 551 (which says it is open to a British 



Oh. XT. ] Jwriadiotion 337 

Court, where a decree presented for execution was made by a Court 
which apparently had not jurisdiction, either pecuniary or territorial 
or in respect of the judgment-debtor's person, to make the decree, the 
executing Court is entitled to refuse to execute it on the ground that 
it was made without jurisdiction.^ 

A Full Bench of the Rangoon High Court^, presided over by Sir 
Arthur Page C. J., have dissented from the Calcutta Full Bench case 
and have held that “a subsisting decree passed by .a duly constituted 
Court that has not been set aside in proceedings by way of appeal, 
revision or otherwise by due process of law, is not to be treated as a 
mere nullity, but is binding and conclusive against the parties there- 
to duly impleaded in the suit. A Court to which such a decree has 
been transferred for execution must take the decree as it stands and 
is not entitled to question ^he validity of the decree on the ground 
that the decretal Court had not jurisdiction, territorial, personal or 
pecuniary, to pass it. Of course it is perfectly open to the executing 
Court to determine whether the decree which it is asked to execute, is 
a subsisting and operative decree or not and if such a decree has been 
superseded and is no longer operative, the executing Court is entitled 
to refuse execution on that ground. Again, the executing Court can 
only execute a decree and if what purports to be a decree has been 
passed by a Court not duly constituted according to the law, such an 
adjudication is not a decree at all in the eye of the law. Such a 
decree in the strict sense of the term is a nullity, a mere nothing that 
need not be set aside, may be disregarded by any Court to which it 
is presented. So also, is a decree that has been passed against a 

dead person When a duly constituted Court assumes jurisdiction 

to try a suit, it must be taken thereby implicitly to assent that it 
possesses the jurisdiction which it is exercising and prima facie, it 
will be presumed that the decrees which it passes have been duly 
passed in the exercise of jurisdiction in that behalf, with which the 
Court is invested. No one will pretend of course that such a pre- 
sumption is irrebuttable, or that if the Court had no inherent jurisdic- 
tion to pass a decree, such a decree cannot be set aside in appropriate 
proceedings as null and void. But if such a decree is not set aside 

Court executing a foreign decree to enquire whether a foreign Court has 
jurisdiction, although it cannot challenge the decree of a British Indian 
Court). 

1. Qora Chand Haidar v. Prafulla Kumar, (1926) I. L. R. 53 Cal. 166.; fd. 

and distd. in Sarat Chandra v. Joy Sankar, (1930-31) 35 O. W. N. 332. 

2. Nathan v. Samson, (1931) I. L. R. 9 Rang. 480 (F. B.). 

43 
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or declared to be void by competent anfehority its validity cannot be 
cllallenged"^ 

In spite of the Calcatta Fall Bench case. His Lordship Mr. Jus- 
tice Costello of the Calcutta High Court, sitting as a single judged 
expressed his dissent from the said case and his approval of the 
Rangoon Full Bench case. His Lordship observed that **the use of 
the word ^apparently’ in the Calcatta Full Bench case does indeed 
create considerable difficulty in the way of understanding the 
reasons underlying the judgment. Some light is thrown on the 
ambiguity created by the use of the word ‘apparently’ by a recent 
decision given by Mukerji and Guha JJ., in Amalahala v. Sarai 
Kumari^ where it was held that the proposition laid down by the 
Full Bench in Oorachand v. Prafulla Kumar^ was that an executing 
Court would be competent to refuse to execute a decree only when 
on the face of the decree it would appear that the Court which passed 
it had no jurisdiction. The Court then surmounted the difficulty 
discussed by Sir Arthur Page in the Rangoon case by holding that 
the expression ‘the decree* signifies ‘the decree and the papers rele- 
vant for the purpose of understanding it’. It is to be observed that 
this decision was given independently of the Rangoon case, and at 

a time when the report of it had not been published I entirely 

agree with the reasoning upon Tvhich that decision of the Rangoon 
High Court is based and I think it represents a correct enunciation 
of the law.” 

It has already been observed that the objection that the Court has 
no inherent jurisdiction cannot be waived, and that such objection 
may be taken at any stage of the proceedings. But defects of jaris- 
dictioii arising from an irregular assumption of jurisdiction may be 
waived by the failure to take objection at a proper stage of the 
proceedings.^ 

Thus, for cases cognizable by British Indian Courts, i. e., cases 
where “the place of suing is situate in some area in British India 
where the Civil Procedure Code runs”, section 21 of the C. P. Code 
provides that “no objection as to the place of suing shall be allowed 
by any appellate or revisional Court unless such objection was taken 
in the Court of first instance at the earliest possible opportunity 

1. Kali Ghwran y. Bibhuti Bhusan, (1933) I. L. R. 60 Cal. 191. 

2. (1931) 54 a L. J. 593. 

3. (1926) I. L. R. 53 Cal. 166 (F. B.). 

4. Ratti Ram v. Kundan Ldl, (1914) 26 1. C. 543 ; cf. Ajam Ibram v. Hava Bibi, 

LL.R. (1939) Bom, 472. 
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and in all cases 'where issues are settled^ at or before sach settlement, 
and unless there has been a consequent failure of justice^/’ 

If a suit is entertained against a Sovereign Prince without the 
consent of the Crown Representative or the Central Government, 
as the case may be, the case is one of irregular exercise of juris- 
diction and if the defendant does not raise any objection to juris- 
diction until the suit is ripe for hearing he will be deemed to have 
waived the objection to jurisdiction*. The objection as to place of 
suing cannot be taken for the first time in appeal, nor can the de- 
fendant in a subsequent suit have the decree set aside as a nul- 
lity*. 

12. Pleading jurisdiction : The plaintiff has to state facts 
showing that the Court has jurisdiction^. Thus, in a suit instituted 
in the Federal Court, the plaint must show that the subject-matter 
of the suit is within the exclusive jurisdiction of that Court. In 
a suit for laud or other immovable property instituted in the High 
Court (O. S.), the plaint must show that the property is situate 
either wholly or in part within jurisdiction*. If the plaintiff 
relies on the place where the cause of action either wholly or in 
part arose as giving jurisdiction, he must state facts showing that 
it arose partly or wholly within jurisdiction along with the facta 
constituting the cause of action and when it arose. The plaintiff 
must give such particulars as will enable the defendant and the 
Court to ascertain from the plaint whether in fact and in law the 
cause of action did arise as alleged or not. Again, if the plaintiff 
relies on the defendant's residence or the place where the defendant 
carries on business or works for gain, as giving the Court jurisdic- 
tion, such facts must be stated in the body of the plaint. It is not 
sufficient to state these in the cause-title, because the cause-title 
is not covered by the verification of the plaint. The defect may 
however be cured by verifying the cause-title*. 

1. Sec. 21, C. P. Code applies to objections regarding ten*itorial jurisdiction 

only. It does not apply to cases on want of pecuniary jurisdiction or 
exclusive jurisdiction ; Skinner v. Skinner, I, L. R. (1937) All. 670. ^ 

2. Gkandulal v. Atvetd bin Umar, (1897) I. L. B. 21 Bom. 351 ; Maharaj 

Bahadur v. Siva Saran, (1921) 6 Pat. L. J. 185. 

3. Annammal v. Sambasiva, (1919) 37 Mad. L. J. 349 ; Zamindar oj Etliya^ 

puram v. Chidambaram, (1920) 1. L. B. 43 Mad. 675 (F. B ). 

4. O. VII, r. 1 (£). C. P. Code. 

5. Gl. 12 of Letters Patent for Cal., Bom., and Mad. High Coaits. 

0. Ramprosad Okimanlal v. Haxarimall Lalehand, (1931) I.L.B. 58 Cal. 418, 
fg. Fink V. Baldeq Das, (1899) I. L. B. 26 CaL 715. 
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CHAPTER XIL 

GENERAL RULES OF PLEADINGS : , 

O. VI, r. 2, C. P. Code^ provides : — 

Every pleading sJuiU contain and contain only^ a statement in a 
concise form of the material facts on which the party pleading relies 
far his claim or defence, as the case may he, hut not the evidence by 
tvhich they are to he proved. 

The above rule requires four things : — 

(1) Facts not Law : It is a well settled rule that matters of 
law or mere inferences of law should not bo pleaded ; for ‘it is 
the duty of the Courts to declare the corYclusions and of the parties 
to state the premises’. A plaintiff must state all the facts which 
in his opinion gives him a right or imposes on the defendant a duty 
or a liability and it is for the Judge to discover for himself and 
to apply the law applicable to the facts pleaded and proved^. The 
allegation of a conclusion of law raises no issue and need not 
be denied. A pleading, however, is not rendered defective be- 
cause it contains legal conclusions in addition to the facts material 
to the case. 

A plaintiff should not merely aver that a right or a duty or a 
liability exists ; for these ,are conclusions of mixed fact and law. 
He must set out in his pleading the fact which in his opinion gives 
rise to such right or creates such duty or liability. 'The allegation 
of duty is superfluous, where the facts stated show a legal liability 
and it is useless where they do not.'® Thus, in a suit for damages 
for negligence it is not enough for the plantiff to show that the 
defendant has been guilty of negligence without showing in what 
respect he was negligent and how he became bound to use care to 
prevent injury to others^. It is not sufficient for the plaintiff to 
aver that the defendant did the act complained of wrongfully or 
without any justifleation therefor. He must state the facts show- 


1. Same as O. XIX, r. 4, B. S. 0. 

2. Qaura Telin v. Shriram, A. I. R. 1926 Nag. 265 ; Narayandin v. Maheah, 

A. I. R. 1926 Nag. 313. 

3. Brown v. Mallet, (1848) 5 0. B. 599. 

4* Per Willes J., in Oautret y. -%er<ow, (1867) L. R. 2 0. P. 371 ; appld. in 
West Rand Central Cold Mining Co. v. Rex, (1905) 2 K, B. 391. 
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ing that the act was done wrongfally or withont any jnstfiication. 
Expressions such as “wrongfully,’* “improperly,” ‘'without any jus- 
tification” are now mere epithets of abuse. They were formerly 
in declarations essential, because under that form of pleading legal 
rights were stated as facts ; but facts alone are stated uow^. It 
is not sufficient to aver that the plaintiff is entitled to a private 
right of way over the defendant’s land. The plaintiff must show 
whether he claimed it by prescription or grant. He ought also to 
allege with reasonable certainty the tenninii of the way and its 
course^. 

In a pre-emption suit, it is not sufficient for the plaintiff to 
plead a right of pre-emption. He must take the ground on which 
the right is claimed^. 

It is not enough for tke plaintiff to say simply “under and by 
virtue of a certain deed I am entitled”. He must state what the 
limitations of the deed are and the otlicr facts so as to enable the 
Court to determine what his title is.* 

Whore a plaintiff claims by inheritence, it is not sufficient for 
him to merely aver “I am the heir-at-law”. He must show how he 
is heir, viz., as son or otherwise ; and if he does not claim by 
immediate descent he must show the pedigree. For example, if he 
claims as nephew, he must show how he is nephew, whether bro- 
ther’s son or sister’s son, and account for all who would bo nearer in 
blood.® 

So too, a defendant must state the facts upon which he relies as 
his defence. It is not sufficient for him to state “I do not owe the 
plaintiff the money.” He must allege facts which show he does not 
owe it ; e,g,^ that the goods were never ordered, or were never deli- 
vered or that they were not equal to sample.® 

It is not sufficient in a suit upon a contract for the defendant 
to merely plead that “the contract is rescinded.” He must show 
whether the parties in express terms agreed to put an end to the 
contract, or whether an intention to rescind is to be gathered from 


1. Per JeBsel M. R., in Day v. Brownrigg, (1878) 10 Ch. D. 294, 802. 

2. Harris v. Jenkins, (1882) 22 Ch. D. 481. Cf. Ramrnanohar v. Methila 

Prasad, (1921) 57 I. C. 151 (When a public? right of way is claimed, it is 
not necessary to state the ierminii of the way and its course). 

3. Ruliaram v. Ram Chandar-, A. I. R. 1933 Lah. 774 (1). 

4 Per Cotton L. J., in Riddell v. Strathmore {Earl), (1887) 3 T. L. R. 329. 

5. Odgers on Pleadingi 11th Edii., pp. 82, 83. 

6. Odgers on Pleading, 11th Edn., p. 77. 
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a long correspondence or a whole series of transactions or whether 
the plaintilf himself has broken the contract in snch a way as to 
amount to actual repudiation. In other words, the defendant must 
show in what manner and by what means he contends that it was 
rescinded.' 

Where a contract is alleged in any pleading, the defendant may 
deny the same, but such denial shall be construed only as a denial 
in fact of the express contract alleged or of the matters of fact from 
which the same may be implied, and not as a denial of legality or 
sufficiency in law of such contract.^ Therefore, all facts tending to 
show the illegality or the insufficiency in law of any contract must 
be specifically pleaded. This rule is contained in O. VIII, r. 2, 
C. P. Code which runs as follows : — 

“The defendant must raise by his phiading all matters which show 
the suit not to be maintainable* or that the transaction is either void or 
voidable in point of laW) and all such grounds of defence* as if not raised, 
would be likely to take the opposite party by surprise, or would raise issues 
of fact not arising out of the plaint, ns, for instance, fraud, limitation, 
release, payment, performance, or facts showing illegality.’’ 

Exceptiom to the ride : To the rule that every pleading must 
state facts and must not state law or inference of law, there are 
the following Exceptions : — 

(а) Presumptions : Neither party need in any pleading 
allege any matter of fact which the law presumes in his 
favour or as to which the burden of proof lies upon the 
other side unless the same has first been specifically denied 
{e. consideration for a bill of exchange where the plain- 
tiff sues only on the bill and not on the consideration as a 
substantive ground of claim’). 

(б) Foreign laws of which the court does not take judi- 
cial notice must be pleaded, such laws to to included, for 
the purpose of pleading, in the category of facts. In plead- 
ing a foreign statute law it is not sufficient to allege that 
the laws of the foreign state are of a certain effect but the 
statute intended to be relied on should be set forth at least 
substantially as any other fact. 

(c) Mixed questions of law or fact : Where a question is 
one of mixed law and fact it is permissible and may be pro- 
per to plead both the fact and the legal conclusion. After 


1. Odgers on Pleading, 11th Edn., p. 82. 

2. O. VI, r. 8, C. P. Code. 

3. O. VI, r. 13, C. P. Code. 
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stating the facts on which the proposition of law is based it 
is sometimes convenient to allege matter of law in order 
to make the statement of fact more intelligible and show 
their connection with each other. Thus, after stating the 
facts, yon may state “The plaintiff is entitled to set off*', 
“the suit is barred by the statute of Limitation", “the plain- 
tiff is estopped from challenging the transaction'* and so 
on. 

(d) Condition precedent : O. VI, r. 6, C. P. Code provides 
that any condition precedent, the performance or occurr- 
ance of which is intended to be contested, shall be distinctly 
specified in his pleading by the plaintiff or defendant, as 
the case may be ; and, subject thereto, an averment of the 
performance or occi;rrence of all conditions precedent neces- 
sary for the case of the plaintiff or defendant shall be im- 
plied in his pleading'. 

(2) Material Facts only : Every pleading must state facts 
which are material at the present stage of the suit. It is not ne- 
cessary to plead facts by anticipating the answer of the adversary®. 
A material fact, strictly speaking, is a “fact which is essential to 
the plaintiff’s cause of action or to the defendant's defence — which 
each must prove or fail®.'* But “there may be facts which are 
not material on the main issue whether the plaintiff ought to suc- 
ceed or not, and which will yet be proved and discussed at the trial, 
because they affect the amount of damages which he will be entitled 
to recover. Such facts are called “matters in aggravation of dama- 
ges'* or “matters in mitigation of damages'". 

In England, the better opinion in spite of the decision in Mill- 
ington v. Loring^ is that matters in aggravation or mitigation of 
damages are not material facts within the meaning of O, XIX, r. 4, 
R. S. C. and as such ought not to be pleaded. But as a matter of 
practice parties are allowed to plead or not to plead such facts at 
their pleasure®. 

In England, as regards matters in mitigation of damages, there 

1. For fuller information see the heading ‘Condition Precedent’ ; 

in Special Defences, Chap. XV. 

2. Odgers on Pleading, 11th Ekln., p. 90. 

3. Odgers on Pleading, 11th Edn., p. 84. 

4. Odgers on Pleading, 11th Edn., p. 97. 

5. (1886) 6 Q. B. D. 190. 

6. Odgers on Pleading, 11th Edn., p. 98. 
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is a special rule^ which provides that “no denial or defence shall be 
necessary as to damages claimed or their amount, but they shall be 
deemed to be put in issue in all cases unless expressly admitted*'. 
In actions of libel or slander, O, XXX VI, r. 37, R. S. 0. requires a 
defendant, who has not pleaded a justification, to deliver to the 
plaintiff, seven days at least before the trial, particulars of the facts 
on which he proposes to rely in mitigation of damages ; thus clearly 
implying that facts in mitigation of damages need not be set out in 
the defence.^ 

There are no rules in India corresponding to 0. XXI, r. 4 or 
O. XXXVl, r. 37, R. S. C. In India, the relevant provisions are O, 
VI, r. 2, C. P. Code, which says that all material facts on which a 
party relies for his claim or defence should be pleaded in his plead- 
ing, and O. VII, r. 1 (e), C. P. Code whiah provides that a plaint 
shall contain the facts constituting the cause of action and when it 
arose. The two rules are of the same import. 0. VI, r. 2 is not 
wider than O. VII, r, 1 (e). It is submitted that although matters in 
aggravation or mitigation of damages are nob material facts in the 
strict sense they are facts which it is open to either party to prove 
at the trial and the statement of such facts will have the effect of 
preventing surprise at the time of hearing. It seems justifiable 
therefore to adopt, for purposes of pleading in India, specially in the 
absence of any rule corresponding to O. XXI, r. 4 and O. XXXVI, r. 
37, R. S. C., the rule in Millington v. Loring,^ namely, material 
facts are not to be confined to matters which are material to the cause 
of action, i. e., to facts which must be proved in order to establish 
the existence of the cause of action but must be taken to include 
any facts which the party pleading is entitled to prove at the trial.* 
Matter of inducementy that is, a statement of matter which is 
introductory to the subject of pleading is material in the sense that 
it may be necessary to explain or elucidate what follows. If such 
matter is not related to the essential facts constituting the cause of 
action, it is to be regarded as surplusage, and whether any matter is 
surplusage or proper inducement is to be determined by a sound 
construction of the entire pleading. Matters of inducement should 
however be reduced to a minimum. 

iT O. XXiT r. 4, R. C. 

2. Cf. Wood V. Durham (Karl)y (1888) 21 Q. B. D. 501. 

3. (1886) 6 Q. B. 1). 190. 

4. Per Selborno L. C., in Millington v. Loring, (1886) 6 Q. B. D. 190 ; cf Dumb 

V. Beaumoniy (1834) 49 L. T. 772 
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The question as to whether a particular fact is material or not 
would depend upon the special circumstances of each case. 

Material Facts : Particular Instances : — 

In a suit for libel or slander^ the plaint must contain the precise 
words complained of*, and in addition to setting out the precise words 
complained of, the pleader should be careful to insert an innuendo 
where the meaning of the words or their application to the plaintiff 
is not clear. 

In a suit on a promissory note^ a bill of exchange or a cheque, the 
holder must allege notice of dishonour to persons specified in Section 
93, Negotiable Instruments Act, 1881. 

In a suit in which an injunction is claimed, it is material to 
allege that the defendant ^^threatens and intends*’ to repeat the act 
complained.* * 

In a suit based on an equitable mortgage, it is material to allege 
that the defendant deposited the documents of title to immovable 
property with intent to create a security thereon.® 

If a plaintiff*s right to sue depends on any statute^ he must plead 
all facts necessary to bring his case within the Statute.^ 

In a suit against the defendant for obstruction to a public right of 
way, it is material to allege that the defendant obstructed the right 
of way, and it is immaterial to allege the motive which induced the 
defendant to do so.® 

Mode of pleading material facts : — 

Certainty : Material facts must be pleaded with certainty, that 
is, “they should be distinctly stated as facts and not bo left to be 
inferred from vague or ambiguous expressions or from statements 
of circumstances consistent with a different conclusion.’*® The 
object of pleadings is to ascertain definitely the points in contro- 
versy between the parties, and this object can only be attained if 
the parties state their respective cases with precision and with suffi- 
cient particularity. Thus, where fraud is intended to be charged, 
a general averment of fraud is insufficient. The facts must be so 
stated as to show distinctly that fraud is charged. is not 

1. Harris v. TFarrc, (1879) 4 C. P, D. 125, Darhyshire v. Leigh, (1896) 1 Q. B. 

554, 557. 

2. Stannard v. St. Quilts, (1882) 20 Ch. D. 190. 

3. Sec. 58(f), T. P. Act. 1882. 

4. Odgers on Pleading, 11th Edn., p. 93. 

5. Murray v. Epsom Local Board, (1897) 1 Ch. 35. 

6. Bullen & Leake, 8th Edn., p. 8. 
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allowable to leave fraud to be a matter of inference from the facts 
pleaded/ 

Particulars : In all cases in which the party pleading relies on 
any misrepresentation, fraud, breach of trust, wilful default, or 
undue influence, and in all other cases in which particulars may be 
necessary beyond such as are exemplified in the Forms in Appendix 
A to the Code, particulars (with dates and items, if necessary) shall 
be stated in the pleading.^ What particulars are to be stated must 
depend upon the facts of each case. A party who pleads with un- 
necessary particularity may lay on himself an increased burden of 
proof/ At the same time, if a party pleads with insufficient details, 
his opponent may obtain an order for particulars the cost of which 
may have to be paid by the said party. 

Mode of pleading material facts in special cases : — 

Denial of Contract : Where a contract is alleged in any plead- 
ing, a bare denial of the same by the opposite party shall be 
construed only as a denial in fact of the express contract alleged 
or of the matters of fact from which the same may be implied, 
and not as a denial of the legality or sufficiency in law of such 
conti'act.* 

Contents of documents : Whenever the contents of any document 
are material, it shall be sufficient in any pleading to state the effect 
thereof as briefly as possible, without setting out the whole or any 
part thereof, unless thos, precise words of the document or any part 
thereof are material. 

Malice, fraudulent intention, knowledge or other condition of the 
mind : Whenever it is material to allege malice, fraudulent inten- 
tion, knowledge or other condition of the mind of any person, it 
shall be sufficient to allege the same as a fact without setting out 
the circumstances from which the same is to be inferred®. Thus, 
in pleading knowledge it is sufficient to state, “As the defendant 
well knew”, or “It was to the defendant’s knowledge that”, or “It 
was at the time of the said contract made known to the defendant 
by the plaintiff”. 

Notice: Whenever it is material to allege notice to any person 
of any fact, matter or thing, it shall be sufficient to allege such 

1. O. VI, r. 4, C. P. Code. 

2. Cf. West V. Baxendale, (1850) 9 C. B. 141. 

3. O. VI, r. 8, C. P. Code. 

4. O. VI, r. 9, C. P. Code. 

5. O, VI, r. 10, C. P. Code. 
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notice as a fact, unless the form or the precise terms of such notice 
or the circumstances from which such notice is to be inferred, are 
mater iaP. 

Implied contract or relation Whenever any contract or any 
relation between any persons is to be implied from a series of 
letters or conversations or otherwise from a number of circumstan- 
ces it shall be sufficient to allege such contract or relation as a fact, 
and to refer generally to such letters, conversations or circum- 
stances, without setting them out in detail. And, if in such a case, the 
person so pleading, desires to rely in the alternative upon more 
contracts or relations than one as to be implied from such circums- 
tances, he may state the same in the alternative*^. 

(3) Facts not evidence^ : Every pleading must contain a state- 
ment of the material facts on which the party pleading relies, 
and not the evidence by which they are to be proved. “It is an 
elementary rule in pleading, that, when a state of fact is relied 
on, it is enough to allege it simply without setting out the subordi- 
nate facts which are the means of producing it, or the evidence 
sustaining the allegation*'®. All facts which tend to prove 
facts in issue will be relevant at the trial, but they are not 
“material facts" for pleading purposes*. The rule that evidence 
is not to be pleaded applies to admissions as well as to other 
evidence®. 


Illustrations : 

(a) Where the question in issue is, whether the defendant is a partner of 
a certain business, the defendant should merely state that at all material 
times he was a partner of the business. He need not state that he shared in 
the profits and contributed to the losses in the said business which would tend 
to show that he was a partner. 

. (6) In a suit against a company for issuing a fraudulent prospectus, it is 
unnecessary to set out in the plaint the motives which led to the issuing of 
the prospectus of the scheme of which it was part, it being sufficient to state 
generally that the prospectus was, to the knowledge of the defendant, fraudul- 
ent®. 


1. 0. VI, r. 11, C. P. Code. 

2. O. VI, r. 12, C. P. Code. 

3. Per Lord Denham, C. J., in William v. Wilcox, (1838) 8 A. & E. 314, 331. 

4. Annual Practice, 1938, p. 342. 

5. Davy v. Oarrett, (1878) 7 Oh. D. 473. 

6. Herring v. Bischoffskeim, (1876) W. N. 77. 
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4. Facts in a Summary form : The material facts must be sta- 
ted in a summary form, i. e., briefly^ succinctly and in strict chrono-^ 
logical order. The necessary brevity in pleading can be. attained 
by omitting every unnecessary allegation and all unnecessary details. 

pleading is not the place for fine writing but simply for hard, 
downright business-like assertions* \ It is desirable to go straight 
to the point and state facts ‘boldly, plainly, clearly and concisely* 
and to avoid all “ifs”, all periphrases and all circumlocution.^ The 
active voice is always to be preferred to the passive. Thus, instead 

of saying “A part payment of Rs was made by the defendant on 

date,** it is better to say, “The defendant made a part payment 

of Rs on date.'* 

The same person or thing should be called by the same name 
throughout the pleading. All participle phrases should be avoided. 
“Never say that the defendant being so and so did something. Make 
two sentences of it ; say that he was so and so, and then, that he did 
something.”^ 

The question whether a fact is material or not, is not always easy 
to answer. It is well to remember the advice given by Odgers 
that “if after consideration you are still in doubt whether a particular 
fact is or is not material, the safer course is to plead it, if you think 
you can prove it. For if you omit to plead it, and it is held to be 
material, you cannot strictly give any evidence of that fact at the 
trial, unless the learned judge will give leave to amend, which will 
only be allowed upon terms, such as payment of costs, etc.’*® 


1. Odgers on Pleading, 11th Edu., p. 107. 

2. Odgers on Pleading, 11th Edn., p. 108. 

3. Odgers on Pleading, 11th Edn., p. 85. 
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CHAPTER XIII. 

PLAINT, FORMAL PARTS AND CONTENTS OF— 

In Part II Chapters VI, we have discassed three important matters 
to be considered before drafting a plaint, namely, Parties, Causes of 
action and Jurisdiction. In Chapter XII, we have indicated the Rules 
of pleading, according to which, every plaint must state with preci- 
sion and in a concise form facts material to the plaintiff's case, not 
law, nor the evidence by which they are to be proved. This chap- 
ter is devoted to an examination of the formal parts and contents of 
a plaint. 

Plaint} formal parts of — The formal parts of a plaint are its — 

(1) Heading. 

(2) Title. 

(J) Body. 

1. Heading : Every plaint should be headed with the name of 
the Court in which the suit is brought. Where it is necessary to 
state the particular jurisdiction of the Court in which the suit is 
brought, the said jurisdiction ought to be stated below the name of 
the Court. Thus, where a suit is brought in a Subordinate Civil 
Court, the heading should run simply thus — 

“In the Court of the Subordinate Judge at 

or 

*Tn the Court of the First Subordinate Judge at ’’ 

But where it is necessary to state the particular jurisdiction of 
the Court, the heading should run as follows — 

“In the Federal Court" 

“Original Jurisdiction'* ; 

“In the High Court of Judicature at Fort William in Bengar*. 
Ordinary Original Civil Jurisdiction, 
or 

Extra-ordinary Original Civil Jurisdiction. 

or 

Admiralty Jurisdiction, 
or 

Matrimonial Jurisdiction, 
or 

Testamentary and Intestate Jurisdiction. 



S50 Plaint [ Pt. II. 

The suit is serially numbered after the plaint is presented. But 
it is the practice of the Subordinate Civil Courts for the plaintiff to 
state below the name of the Court the nature of the suit and the year 
of the suit leaving a blank space for the nutnber of the suit 

to be filled up thus : “Title Suit No of 19 ” or “Money Suit 

No of 19 In the plaints on the Original Side of the 

High Courts and the Federal Court, only the No. of the suit is to be 
stated. 

2. Title: 

(a) Narnes of parties : Then, at the head of each plaint, the 
name of every plaintiff, and every defendant as far as it 
can be ascertained,' must be set out. The names together 
with the description, and place of rjesideiice or business are 
the title, or, the ^cause-title’, of the suit. If the plaintiff is 
unable to give the full name of the defendant, it is better 
to state in the body of the plaint that, in spite of his best 
endeavour, the plaintiff could not ascertain the full name of 
the defendant. Under the rules of the Federal Court, 
full names of both the plaintiff and the defendant must be 
given. ^ 

A corporation must sue or be sued in its full corporate 
name.* Partners may sue or be sued in the firm name.* 
Any person carrying on business in a name or style other 
. than his own name, may be sued in such name or style as if 
it were a firm name.® The name of the next friend or guar- 
dian of a minor or a person of unsound mind should be 
mentioned in the cause-title. An Idol may sue or be sued in 
the name of its shebaits or in its own name by or through 
its shebaits.® 

If there are two or more plaintiffs or two or more defen- 
dants, it is convenient to number them serially and arrange 
them in the order convenient for the presentment of the 
case. 


1. O. VII, r. 1(c), C. P. Code. 

2. Federal Court Buies, O. XVIII, r. 4(a). 

3. See, ‘Corporations’ under "Classes of Persons*’, Chap IX, pp. 119-121. 

4. O. XXX, r. 1, C.P. Code ,* see ‘Partners’ under “Classes of Persons", 

Chap. IX. pp. 211-240. 

5. G. XXX, r. 10, C. P. Code. 

6. See ‘Idol’ under ‘‘Classes of Persons”, Chap. IX, pp. 150-179. 
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(b) Description and place of residence of the parties : Every 
plaintiff and every defendant should be so described in the 
cause-title as to identify him. In personal actions, the term 
‘description', according to a Madras case,' includes age, 
father’s name, caste, etc. In deciding whether a title to 
which the defendant is entitled ought to be added to the 
name of the defendant, the Calcutta High Court, at one time, 
held, that the term ‘description’ applies rather to the petro- 
nymic of the parties summoned, and accordingly, the father’s 
name is required to be stated and not the title of the defen- 
dant.*-* 

The Judicial Committee have, however, held, that the term 
‘description’ includes all those titles by which a person is known ; 
and that if the plaintiff frqm animosity, pique, or anything in fact 
but a hona fide dispute as to the right to a title, obstinately refused 
to give his adversary that title by which he is generally recognised, 
the Court ought not to permit or sanction that species of insult, but 
will exercise a sound discretion in first, requiring the plaintiff to 
amend his plaint and afterwards in rejecting the plaint, should the 
first order be contumaciously disobeyed.® 

There is however no hard and fast rule as to what constitutes 
‘description’. A party may be sufficiently described without any 
particulars as to father’s name or caste. Thus, “A. B., solicitor of 

......carrying on business under the name of at **is sufficient 

description. 

The capacity in which the plaintiff sues or the defendant is sued 
should ordinarily be set out in the body of the plaint,^ although it 
is recognised that the cause-title is the convenient place to state it.® 
Dual capacity, as where the plaintiff sues in a representative capa- 
city as also in his own right, should be clearly stated if not in the 
cause-title, at least in the body of the plaint. 


1. Samayajulu v. Surayya (1897), 7 M. L J. 81. 

2. Kishen Chand v. Meghraf (1869) 12 Suth. W. R. 450. 

3. Maharajah of Vixianagram v. Rani of Bohbiliy (1872) 18 Suth. W. R. 301, 

reversing Zamindar of Bohbili v. Zamindar of Vixianagrarn, (1866) 3 
M. H. 0. R. 31, and dissenting from Kishen Ghand v. Meghraji supra. 

4. O. VII, r. 4, C. P. Code ; Bidhu Shekhar v. Kuladaprasad, (1919) I. L. R. 

46 Cal. 877 (case of a shebait). 

5. Kuarmoni Singha v. Wasif-Ali, (1914-15) 19 C. W. N. 1193 ; Deolal v. Tula^ 

ram, A. I. R. 1928 Nag. 319 ; Ilarbax v. Lachman, (1924) 82 I. C. 201 (n). 
Of. Tittle of Suits, App. A., O. P. Code. 
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O. VII, r. 1(b) and (c) requires that the place of residence of the 
plaintiff or the defendant is to be stated in the plaint. It does not say 
anything about the place where the plaintifiE or the defendant carries 
on business or personally works for gain. Places of residence, 
however, can only apply to personal actions. It cannot apply to a 
firm, a corporation or Government. Even in personal actions, the 
place where a party carries on business or personally works for gain 
may be, and, often is, stated instead of his place of residence, some- 
times as a matter of indifference, sometimes deliberately for the 
purpose of giving the Court jurisdiction. In the case of a company 
registered under the Indian Companies Act, the place where the 
registered ofiRce of the company is situate, or where any of the 
branch offices of the company is situate*, may be stated according to 
the necessities of the case. A firm carrying on business at two or more 
places under different jurisdictions may be sued at one of such places, 
which is within the jurisdiction of the Court in which the suit is 
brought, and in such cases the cause-title of the suit should run thus : 

“A. B., a firm carrying on business, at and other 

place8’^ 

The phrase, “carries on business or works for gain*', is inappli- 
cable to the Secretary^ of State for India (and likewise to Federa- 
tion or a Province under the Government of India Act, 1935). 

Description of Parties in Particular Cases 

(a) The Governor-General in Council®. 

(h) The Federation of India^. 

(c) The Province of ®. 

(d) The Secretary of State®. 

(«) The Federal Railway Authority^. 


1. Ban/c of Bengal v. Sarat Ghandra, (1919) 4 P. L. J. 141. 

2. Oovindarajulu Naidu v. Secy, of State, (1927) I. L. R. 50 Mad. 449 ; 

Dcyya Barain Tewary v. Secy, of State, (1887) I. L. R. 14 Cal. 256. 

3. Sec. 79, C. P. Code, as substituted by the Ad. Or. for the original 

sec. 79. 

4. Sec. 176, Govt, of India Act, 1935. Cf. Sec. 79, C. P. Code, as substituted 

by the Ad. Or. for the original sec. 79. 

5. do. do. 

6. Secs. 179, 180, Govt, of India Act, 1935. Cf. Sec. 79 (c), C. P. Code, as 

substituted by the Ad. Or. for the original sec. 79. 

7. Sec. 185, Govt of India Act, 1935. 
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(f) A. B. (add description and residence), duly authorised by 
C. D., a soldier (sailor or airman, as the case may be) 

actually serving under the Crown at 

{g) The Administrator General of 

(/*) The Advocate-General of 

(i) The Collector of 

(/) The State of ^ 

(/c) Maharaja of 

(0 the Ambassador of 

(m) A. B., Official Receiver, as Receiver of the estate 
of 7 

(;«) A. B., Official Assignee, and the assignee of the estate 
and the effects of C., insolvent. 

(o) The A. B. Compagriy Ltd., having its registered office at 

(jj) The A. B. Company Ltd. in liquidation, by C. D.. the 
(Official) Liquidator*. 

( 7 ) A. B., a Public Officer (or Trustee) of the C. D. Company, 

having its registered office at.,... 

(/•) A. B. (add description and residence), C. D., E. F., 
members of the Union Club of an unincor- 

porated society. 

(s) A. B. (add description and residence), and 0. D. (add 
description and residence) on behalf of themselves and 

other members of the Literary Club of an 

unincorporated society. 

(/) A. B. (add description and residence) on behalf of himself 
and all other creditors of C. D., late of (add description 
and residence). 

(u) A. B., (add description and residence) on behalf of him- 
self and all other holders of debentures issued by 


1. O. XXVIII, IT. 1 and 2, 0. P. Code, as amended and substituted by the 

Ad. Or. 

2. See ‘Classes of Persons’, Chap. IX, p. 71. 

3. Cf. r. 2, Chap. VII, Cal. High Court O.S. Rules. 

4. Secs. 84 and 87, 0. P. Code ; United States of America v. Wagner, (1867) 

2 Ch. App. 582. 

5 . Bamesh Chandra v. Maharaja Birendra Kishore, (1924-25) 29 C. W. N. 287. 

6 . Sec. 86, O. P. Code. 

7. B. K, Banerjee^ Official Beeeiver v. S, N. Ahmed, A. I. R. 1935 Itang. 

327. 

8 . Sec. 179, Ind. Comp. Act. 

45 
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Company Ltd., having its registered office 

at 

(v) A. B., a minor, (add description and residence) by C. D., 
(add descrsption and residence), his next friend. 

(w) A. B. (add description and residence), a person of nn- 
Bound mind (or of weak mind) by 0. D. (add description 
and residence), his next friend. 

(x) A. B. (add descripton and residence) shebait of Idol (or 

Thakur) Sree Sree located at 

(i/) Thakar Sree Sree , located at by 

its shebait A. B. (add description and residence), 

(a?) A. B., a firm, carrying on business at 

(a^) A. B, and C. D., carrying on business in partnership 

under the name of at 

(Ifi) A. & Co., carrying on business at 

(ci) A. B. (add description and residence) by his constituted 
attorney 0. D. (add description and residence). 

(rfj) A. B. (add description and residence), executor of C. D., 
deceased. 

(ei) A. B. (add description and residence), administrator to 
the estate of C. D., deceassed. 

(/i) A, B. (add description and residence) as executor to the 
estate of C. D., deceased, and also in his own right (or 
personal capacity). 

((f/i) A. B. (add description and residence), reversioner to the 
estate of C. D. deceased. 

(hi) A. B. (add description and residence), heir of 0. D. 
deceased. 

Body : The body of the plaint should be divided into para- 
graphs consecutively numbered. Dates, sums and numbers should 
be expressed in figures.* 

(a) The tvords^ plaintiff states *^ : — The body of the plaint 

begins with the words, “The plaintiff states” : — or, “The 
plaintiff states as follows'^: — . A relic of olden times is to 
be found in the pleadings of the Courts subordinate to the 
Lahore High Court in which the words “Respected Sir” 
or the word “Sir” are, or is, stated on top of the words “The 

1. G. XXX, r. 1, C. P. Code. 

2. O. XXX, r. 10, O. P. Code. 

3f O. VI, r. 2, 0, P. Code, 
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plaintiff states’! : But the practice is gradually falling into 
disuse. 

(6) Matters of Inducement : In the body of the plaint should 
be set forth facts Constituting the cause of action 
and when it arose. But before setting out the said 
facts, it is permissible and customary to make some pre- 
fatory averments ^stating who the parties are, what busi- 
ness they carry on, how they are related or connected, and 
other surrounding circumstances leading up to the dispute.’ 
These are called matters of inducement ; they are useful 
because they explain what follows, though they are not 
essential to the cause of action, and, therefore, perhaps 
should strictly not be pleaded. In any case they 
should be stated sis concisely as possible.^ 

(c) The facts constituting the cause of action^ i Next, the facts 
constituting the cause of action must be stated. Where 
the plaintiff sues in a representative character, the 
plaint shall show not only that he has an actual 
existing interest in the subject-matter, but that he has 
taken the steps, if any, necessary to enable him to institute 
a suit concerning it.® An administrator derives his title 
from the grant of the letters of administration and cannot, 
therefore, institute a suit as administrator, before he obtains 
the grant. In a suit by an administrator the plaint should 
state that the plaintiff has obtained the letters of adminis- 
tration.^ 

The plaint must show that the defendant is, or claims 
to be, interested in the subject-matter and that he is 
liable to be called upon to answer the plaintiff's demand.® 
Where the plaintiff seeks relief in respect of several 
distinct causes of action founded upon separate and 
distinct grounds, they shall be stated as far as may be 
separately and distinctly.® 

1. Bullen ALeakC} 8th Edn., pp. 38, 39 ; Odgers on Pleading, 11th’ Edii.,p. 191. 

2. O. VII, r. 1 (e), C. P. Code. 

3. O. VII, r. 4, O. P. Code. 

4. Administrator-deneral of Bengal v. Lalii Mohan Roy, (1907-08) 12 C.W.N. 

738, 739. 

5. O. VII, r. 5, C. P. Code. 

6. O. VII, r. 8, C- P. Code. Cf. O. VI, r. 2, C. P. Code ; Davy v. Garrett^ 

(1878) 7 Ch. D. 473, 489 ; OHvsial Assignee v. Bidyasundarij (1919-20) 

24 C. W. N. 145, 148. 
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A plaintifP may rely upon several different rights 
alternatively, although they may be inconsistent. Thus, 
a plaintiff may plead that he is the owner of a piece 
of land and that if he is not the owner he is entitled to an 
easement over it.^ But if there is no reasonable excuse 
for the inconsistent reliefs the Court may put the plaintiJfl’ 
to his electron to choose between the two reliefs.^ If the 
facts on which each of the alternative relief is founded 
are not distinctly stated but are mixed up so as to em- 
barrass the fair trial of the suit, the Court may strike out 
matters which may embarrass the trial. Further, incon- 
sistent pleas based upon inconsistent facts may be taken 
only if the evidence required to prove one fact is not des- 
tructive of the other.* 

“Where the plaintiff seeks the recovery of money, 
the plaint shall state the precise amount claimed : 

But where the plaintiff sues for mesne profits, or for 
an amount which will be found due to him on taking 
unsettled accounts between him and the defendant, the 
plaint shall state approximately the amount sued for^. 

Where the subject-matter of the suit is immovable 
property, the plaint shall contain a description of the 
property sufficient to identify it, and, in case such 
property canNbe identified by boundaries or numbers in a 
record of settlement of survey, the plaint shall specify 
such boundaries or number8’\® 

(ri) Date of cause of action .* Whether it is necessary to state 
in the body of the plaint, as is usually done, that the 
plaintiff’s cause of action arose on such -and such a 
date, was considered by his Lordship Mr, Justice Lort- 
Williarns in a Calcutta case®, and, according to his 
Lordship, Rule 1 (e) and (f) of O. VII, C. P. Code, 
requires not that a statement should be made that the 


1. Tamanbhat v. Krishtacharya, A. I. R. 1933 Bom. 122. 

2. Dwarka v. Ram Jatan, (1931) I. L, K. 53 All. 16. 

3. Moiilal v. JudhtsHry (1915-lG) 20 C. W. N. 310. 

4. O. VII, r. 2, 0. P. Code. 

5. O. VII, r.3, C. P.Code. 

6i Ramprasad Gkimanlal v. Haxarimal Lalehand^ (1931) I. L. K. 58 Cal. 
418. 
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plaintifT has a good caase of action or that it arose 
on snch and such a date or that it arose wholly or partly 
within the jurisdiction but that particulars should be 
given of the facts constituting the cause of action and 
when it arose and the facts showing that it arose partly 
or wholly within the jurisdiction. The plaintiff should 
give such particulars as will enable the defendant and the 
Court to ascertain from the plaint, whether in fact 
or in law the cause of action did arise as alleged or not. 
The plaintiflp's mere statement that it did, is useless for 
this purpose. Whether these necessary facta appear in 
their appropriate places in the plaint or in a separate 
paragraph is a matter of choice. 

As a direct result of the above judgment, the paragraph 
containing a statement that the cause of action arose on 
such and such a date came to be omitted from the 
plaints tiled on the original side of the Calcutta High 
Court. Sometime after the above judgment was deli- 
vered, his Lordship Bncklaud J., of the Calcutta High 
Court, had occasion to deal with a case of encroachment^ 
in which there was not only no separate paragraph 
stating when the cause of action arose, but it was 
impossible upon the perusal of the facts alleged to 
constitute the cause of action to ascertain when it was 
alleged to have arisen. Referring to the previous judgment 
of his Lordship Lort-Williams J., his Lordship Buckland J., 
observed as follows, “The cause of action is not a single 
fact. It has been described as the bundle of facts which have 
to be established to enable a plaintiff to succeed, but it 
may arise on various days, or it may arise on a specific 
day. It may be that the paragraph to which the exception 
has been taken, stating that the cause of action arose on 
snch and such a day, is superfluous and unnecessary, 
when from the statement of the facts constituting the 
cause of action there can be no ambiguity whatever 
about the day to which the plaintiff commits himself as 
being that upon which the cause of action arose. For 
instance, in an action for damages for breach of contract 
by reason of failure to take delivery upon the agreed 


1. Kalyani Dasai v. Ganeah Chandra Sreemany, (1932) T.L.U. 59 Cal. 448. 
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date, there can be no donbt about the matter which 
would not admit of argument. But there are many cases, 
for instance, title suits, in which it is by no means so 
simple a matter' by a statement of the facts to allege 
specifically and without ambiguity when the cause of 

action arose I find myself unable to agree 

with my learned brother’s general proposition that a 
paragraph in the plaint stating that the plaintiff’s cause 
of action arose on such and such a date is either wholly 
insufficient or useless or unnecessary. That will be the 
case if the date upon which the cause of action arose is 
otherwise alleged specifically. But, if that has not been 
done, in stating the facts which constitute the cause of 
action, which method I agree is to be preferred, then, 
in my judgment, the plaintiff should be required to 
allege dates specifically, though whether he does so in a 
separate paragraph or not, is a matter of no account, 
but whatever form is adopted, the defendant should be 
able to ascertain from the pleading upon which day the 
cause of action is alleged to have arisen.” 

It is submitted that O. VII, Rule (1) (e) requires that parti- 
culars of facts constituting the cause of action and when it 
arose should be given. Where such facts are not pleaded, the 
plaintiff should be directed to amend his plaint by pleading 
such facts. It is useless for the plaintiff to mention a date 
which he thinks is the date when his cause of action 
arose if he pleads the facts constituting the cause of action 
and when it arose. Where such facts are sufficiently 
pleaded, the plaintiff need not state that his cause of 
action arose on such and such a date. To state that the 
cause of action arose on such and such a date without 
pleading the facts constituting the cause of action and 
when it arose is not a sufficient compliance with the rules. 
When the plaint does not specify the date when the cause 
of action arose, it is the duty of the judge to find out from 
facts stated in the plaint as to when the cause of action 
arose. ^ Even where the plaint states that the cause of 
action arose on such and such a date, the plaintiff cannot 
be tied down to the said date, and the Court is entitled to 


1. Cf. Jalim Singh v. Ohoonee Lai, (1910-11) 16 C. W. N. 882. 
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determine the date on which the cause of action arose from 
the facts alleged and proved^. 

(e) Grounds of exemption from limitation law'^ : Where the 
suit is instituted after the expiration of the period prescribed 
by the law of limitation, the plaint shall show the ground 
upon which exemption from such law is claimed.^ The 
plaintiff cannot take advantage of any ground of exemp- 
tion from the law of limitation which has not been set up 
in the plaint^. If the grounds of exemption from limitation 
law are not taken in the plaint and if there is no application 
to amend the plaint, the suit ought to be dismissed as barred 
by limitation^. 

(/) The facts showing that the Court has jurisdiction^ : The 
plaintiff must plead facts showing that the Court has jurisdic- 
tion — pecuniary, territorial, and over the subject-matter.^ If 
the jurisdiction depends upon the place where the cause of 
action arose either wholly or in part, the plaintiff must 
plead facts showing that the cause of action arose partly or 
wholly within the jurisdiction. If the plaintiff relies upon 
the defendant's residence or place of business as giving 
jurisdiction-, the fact that the defendant's place of residence 
or place of business is within the jurisdiction should be 
stated in the body of the plaint. It is not sufficient to state 
it only in the cause-title, as is usually done, unless the cause- 
title itself is verified. Since the [word 'Calcutta* includes an 
area wider than the original jurisdiction of the Calcutta 
High Court, it is not sufficient to state in a plaint that the 
residence or place of business of the defendant is in Calcutta 

1. Fateh AH Shah v. Muhammad Bakhsh, A. I. B. 1928 Lah. 516 ; cf. Abdul 

Shakur Khan v. Rajendra, A. I. B. 1935 AIL 759. 

2. These grounds are set foith in Bees. 12 to 20 of the Ind. Lim. Act, 1908. 

3. ML Umri v. Kalu^ A. I. B. 1933 Lah. 491 ; Madappaya v. Mahdbala, A. I. 

B. 1937 Mad. 826 ; Ramasivami Chetty v. Palaniappa Cheity^ A. 1. B. 
1933 Mad. 675 ; Qirdhari Lai v. (Firm) Bishnu Chand, (1932) I, L. R. 
54 All. 506. 

4. Jogeshwar Roy v. Raj Narain, (1904) I. L. B. 31 Gal. 195. 

5. O. VII, r. 11 (d), 0. P. Code ; Palani Chetty v. Sevugan Chetty, A. I, K. 

1933 Mad. 395 ; Mahadeva Sastrigal v. Marulai Reddi^r, A. I. B. 1933 
Mad. 874. 

6. O. VII, r. 1 (f ), O. P. Code. 

7. See “Jurisdiction*’, Chap. 
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or in Calcatta within the jurisdiction ; the street and the 
number must be given. ^ 

(g) Statement of the value of the sahject-^natter of the suit for the 
purposes of jurisdiction and Court fees : This is necessary 
to be stated in the plaints of the Subordinate Civil Courts 
which are Courts of different grades and to which the 
Court Fees and the Suits Valuation Acts are applicable. 
There are no original side rules of the High Courts for 
inclusion of such a statement in the body of the plaint 
except O. II, r. 2, of the O. S. Rules of the Madras High 
Court, which provides that the plaint shall contain a state- 
ment of valuation as directed under Item No. 1, App. II 
of the High Court Fees Rules. 

In cases where the valuations — one for the purposes of 
Court fees and one for the purposes of jurisdiction are not 
the same, they have to be stated specifically. Where the 
plaintifT’s claim arises out of the same cause of action, he 
can state the aggregate value of his reliefs but if he claims 
reliefs in respect of two or more distinct causes of action, 
he should state the valuation of each cause of action sepa- 
rately, the Court fee being payable in respect of each®. 
Where the plaintiff claims relief in the alternative, ho 
should state his valuation in respect of the two reliefs and 
pay the Court fee on the value of the larger relief®. 

(h) lieliej : Next the plaintiff must state specifically the relief 
which he claims either simply or in the alternative^. 

A plaintiff entitled to more than one relief in respect of 
the same cause of action may sue for all or any of the re- 
liefs; but if he omits, except with the leave of the Court, 
to sue for all such reliefs, he shall not afterwards sue for 
any relief so omitted®. It is not necessarg to ask for general 

1. Bamprosad Chimanlal v. Hamrimull Lahhand, (1931) I. L. R. 58 Cal. 

418, fg. Fink v. Buldeo Dass, (1899) I. L. 11. 20 Cal. 715. 

2. Sec. 17, Court Fees Act. 

3. Motigaori v. Pranjivandas, (1882) I. L. R. 6 Bom. 302 ; cf. Kaahinath v. 

Oovinda, (1891) I. L. R. 15 Bom. 82 ; Qirdhari Lai v. Ram- Lai, (1898) 

I. L. R. 21 All. 200 ; Ml. Saiyadunnessa Kkatun v. Qaibandha Loan Co.y 
. (1937) 05 C. L. J. 199. 

4. O. VII, r. 7. C. P. Code. 

5. O. II, r. 2 (3), C. P. Code. For exception to the rule, see O. XXXIV, r. 14, 

C* P* Code ; Jndarpal v, Mewa Lai, (1914) {. L. R, 36 All. 264. Th? 
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or other relief which may always be given as the Court may 
think just to the same extent as if it had been asked for‘. 

Where the plaintiff claims more than what he is entitled to^ 
the Court will not dismiss the suit but give the plaintiff 
only such relief as he is entitled to^. 

Where the plaintiff claims less than what he is entitled tOy 
the Court will not grant him any relief he has not specifi- 
cally claimed unless the plaint is amended before the judg- 
ment^. But the Court should not refuse to grant a relief 
not specifically claimed in the plaint, if such relief is obvi- 
ously required by the nature of the case and is not incon- 
sistent with the relief specifically claimed and raised by 
the pleadings^. 

Where the plaivttiff omits to indicate the basis of the reliej 
he ciaimSy the suit cannot fail for such omission if all the 
facts have been stated and specially where no prejudice has 
been caused to the defendant^. 


exception does not apply to mortgage of movables : Official Assignee 
y. Chimniramy (1933) 1. L. B. 57 Bom. 346. 

1. O. VII, r. 7. C. P. Code. 

3. Pitambur v. Ratn Jay, (1867) 7 Buth. W. 11. 93 ; Lakshman y,.Hari, (1880) 
I. L. B. 4. Bom. 584. 

3. Sooriah Bow v. Cotaghery, (1838) 2 M. 1. A. 113 ; Percival v. Collector of 

Chittagongy (1930) I. L. R. 30 Cal. 516, 519. 

4. Oulabgir v. Nathmal, A. I. B. 1932 Nag. 23 ; Imam Din v. Nixam Din, A. 

I. R. 1933 Lah. 267 (where Court declined to declare a right of easement, 
because it was inconsistent with a right of ownership which the plain** 
tiff claimed). 

5. MoH Mahion y. DebleU Mahiony A. I. B. 1935 Pat. 593, 

46 
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CHAPTER XIV. 

PRESENTATION OF PLAINT. 

PreseDtation of plaint, to whom to be made*— 

Under the G. P, Gode^ a plaint shall be presented to the Court 
or such officer as it appoints in this behalf.^ 

Under the Rules oj the Federal Courts a plaint shall be presented 
to the Registrar 

Under the O. S. rules of the Madras and Rangoon High GonrtSy 
a plaint shall be presented to the Registrar, but in case of urgency, 
to a Judge®. 

Under the O. S. rules of Bombay Ifigh Courts a plaint shall be 
lodged, except in the case of special urgency, with the Assistant 
Master or Associate in attendance of the Judge in chambers for 
examination^. 

llie O. S, rules of the Galcutta High Gourt do not expressly 
provide to whom a plaint shall be presented, but according to the 
practice of the said High Court, every plaint has ordinarily to be 
presented to the Master and, in case of urgency, to a Judge® . 

Presentation of plaint, by whom and how to be made— O. Ill, 

r. 1, C. P. Code, provides that any appearance, application or act in 


1. Sec. 26 and O. IV, r. 1, C. P. Code. Receiver of Nidadavole and 

Medur Estate v. Suraparaxu, (1915) I. L. R. 38 Mad. 295, F. B. (Plaints 
under the Madras Estates Land Act, 1 of 1908, cannot be said to be 
validly presented to the Head Clerk of the Collector, unless the Col- 
lector has apixiinted him to receive them.) 

2. O. XVIII, IT. 1 and 2, F. C. Rules. 

3. O. II, IT. 11 and 12, and O. IV, r. 1, Mad. High Court O. S. Rules ; Part 

II, Chap. I, r. 19, Rang. High Court O. S. Rules. Sattyya Padayachi 
V. Soundarathachi, (1924) I. L. R. 47 Mad. 312 (On the last day of 
limitation and after the Judge had risen for the day, a plaint was 
presented to him at his club, which he accepted. Held, that the Judge 
had jurisdiction to constitute himself as the officer to receive plaints, 
that he could receive them at any time and place and that the suit was 
properly instituted.) 

4. Bom. iligh CJourt, O. S. Rules, Chap. VI, rr. 97—100. 

5. Cf. Chap. VII, r. 3, Cal. High Court O. S. Rules, which begins with the 

words *‘The Judge or officer to whom a plaint is presented." Cf. 
Chap. VI, r. 13, read with r. II (d) of the same Chap., Cal. High Court 
0. S. Rules, for business to be transacted by the Master. 
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or to any Court by a party in such Court, may, except where other- 
wise expressly provided, be done by the party in person or by his 
recognised agent or pleader. Therefore, in the matter of presenta- 
tion of a plaint, it mast be done hy the party in person or by a 
recognised agent or pleader of a party. ^ 

The absence of presentation on the part of some of the plain- 
tiffs out of several does not affect the jurisdiction of the Court 
and the suit must be deemed to have been duly instituted on their 
behalf if it was filed with their knowledge or authority. Where 
a suit had been filed in the name of the plaintiff by his mother 
acting as guardian and next friend describing him as minor, while 
in fact he was of age, but the suit was authorised by him and was 
presented by him in person, it was held that the defect in form 
being duo to a hona fide mi-stake could be cured by amendment.* 

Date of presentation of plaint : The date on which the plaint 
is presented to the Court or to the officer appointed in that behalf 
is the date on which the suit is instituted, although the plaint is 
not admitted until a subsequent date owing to insufficiency of 
Court-fee.^ 

Where leave under clause 12 of the Letters Patent is necessary, 
a plaint is not admitted until the leave of the Judge has been 
obtained. But the obtaining of the leave of the Judge and the 


1. Sarjii Prasad v. Badri Prasad j A. I. H. 1939 Nag. 242, 244 (case wlicre the 

plaint was presented by tlie plaintiff’s pleader) ; Seivarnial v. Kunjilal^ 
A. I. R. 1939 Rang. 1 (where a memorandum of appeal drawn up and 
signed by authorised ideader was presented by another pleader dele- 
gated to do so). Cf. Ghandra Kania v. Rajani, (1934-35) 39 0. W. N. 
531 (csise of presentation of a plaint by a pleader who filed a printed 
form of Vakalatnaina, accepted by him but not signed by the client. 
Held, it was irregular presentation ; such irregularity can be cured in 
only one way, that is to say, by an application to the Court to allow the 
plaintiff to remedy it. The Court may grant the application or order the 
plaint off the file.) A plaint presented by a servant o( the plaintiff 
is not valid : Uttamram Vithaldas v. Tkakurdas Parshottamdas, (1922) 
I. L. R. 46 Bom. 150. 

2. Wali Mahomed Khun v. Tstak AH Khan, (1931) I. L. R. 54 All. 57. 

3. Per Panckridge J., in Heerendranath Duita v, Dheerendranath Niyogi, (1935) 

I. L. R. 62 Cal. 1115. Cf Muhammad Shaft v. Delhi House of Multan, 
A. I. R. 1928 Lah. 274 (case where plaint was presented without Court- 
fee stamps as no Court-fee stamps were available on the day of 
presentation of the plaint). 
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admission of the plaint do not affect in any way the presentation 
of the plaint for the parposes of the Limitation Act,^ 

A snit is commenced when plaint is filed although it is not duly 
signed or verified until subsequently.^ 

Where a suit was instituted by a person of unsound mind through 
his next friend, and no affidavit of fitness was presented with the 
plaint, it was held in a Calcutta cose^ that ^4t is not more than a 
defect of procedure which the Court itself has power to cure, and 
when cured, the suit must be deemed to have been instituted at the 
time when the plaint was presented.^* 

A suit against a minor is instituted when the plaint is presented 
and not when the guardian (id lit^m is appointed.^ 

For the purpose of limitation a suit must be considered to have 
commenced from the date on which the plaint was originally pre- 
sented, and not from the date of its. amendment but where after 
the institution of a suit, a new plaintiff or defendant is substituted 
or added, the suit shall, as regards him, be deemed to have been 
instituted when he was so made a party. ^ 

Where a plaint, presented within the period of limitation, is 
returned by the Court for want of pecuniary jurisdiction, and the 
plaint is reduced in its scope in order to get over the difficulty of 
want of jurisdiction and re-presented to the same Court on a date on 
which a new suit would be barred by limitation, it may be treated 
as a continuation of the previous suit ; the Court returning the 
plaint has the power to receive the plaint with a reduced scope on 
re-presentation. ^ 

Computation of time for presentation of plaint : Where the 
period of limitation prescribed for any suit, appeal or application 
expires on a day when the Court is closed, the suit, appeal or appli- 


1. Ramgopal Chunilal v. Ramsarupt A. I. R. 1934 Bom. 91. 

2. Shib Deo Misra v. Ram (1924) I. L. R. 46 All. 637 (case of subse- 

quent verification) ; Ramgopal v. Dhirendra, (1927) I. L. lU 54 Gal. 380 
(Irregularity of verification can be cured by amendment). 

3. Rahindra Nath Mitter v. Purrm Chandra Sinha, (1937-38) 42 C. W. N. 

422. 

4. Khem Karan v. Har Day alt (1882) I. L. R. 4 All. 37. 

5. Patel Mufatilal Narandaa v. Bai Parson, (1895) 1. L. R. 19 Bom. 320 ; 

Saminatha v. Mutkayya, (1892) I. L. R. 15 Mad. 417% 

6. Sec. 22 Ind, Lim. Act. 

7. ' Chendrayya v. Seethannat A. I. R. 1939 Mad. 397. 
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cfttlon may be instituted, preferred or made on the day that the 
Court re-opens.* 

The above rule applies to a suit instituted in the proper Court on 
the day on which that Court re-opens.* 

A plaintiff who relies on the statutory exemption under Sec. 4 
of the Limitation Act need not expressly claim in the plaint, as 
required by O, VII, r. 6, C. P. Code, an exemption from the Limita- 
tion law, inasmuch as it is the duty of the Court to take judicial 
notice of the Gazetted holidays, and the plaintiff is entitled to pre- 
sume that the Court would take such notice thereof.* 

According to the Madras High Court, when a Court is adjourned 
for the vacation but the notification states that the Court will open 
on certain days for the reception of plaints, petition and other 
papers, the Court cannot be treated as “closed" on those days when 
It was open for the purpose.* 

According to the practice prevailing on the Original Side of the 


1. Sec. 4, Ind. Lim. Act. All that Sec. 4 provides is that the suit might be 

brought on the day when the Court re-opened if the Court happened to be 
closed when the period prescribed expired. The words of Sec. 4 do not 
extend limitation : Shanti Parkash v. Hamam Das, I. L. R. 1938 Lah. 
193. 

2. Maqhul Ahmad v. Onkar Pratap, (1935J I.L,R. 57 All 242 (P. C.); Ummathu 

V. Paihumma^ (1921) I.L.B. 44 Mad. 817 (where a suit was instituted on 
the re-opening day as a Small Cause suit in the Court of a Subordinate 
Judge on its Small Cause side and on the plaint being returned after 
some days for want of jurisdiction it was filed on the next day in the 
same Court as an original suit, Heldj that the time during which the 
suit was pending on the Small Cause side of the Court, and which the 
plaintiff was allowed to deduct under Sec. 14 of the Lim. Act, could not 
be tacked on to the period during which the Coui-t was closed, under 
Sec. 4 of the Act, so as to save the bar of limitation) ; Dharman Ram v. 
Qanga Ram, (1929) I. L. R. 11 Lah. 12 ; Dhanna Misiry v. Bengal 
Nagpur Ry, Co, Ld„ (1934) 1. L. R. 13 Pat. 632. 

3. Qyansingh v. Buddha, (1932) I. L. R. 14 Lah. 240. 

4. The British India Steam Navigation Co, v. Sharafaily; (1923) I. L. R 4G 

Mad. 938, 942, fg. Naohiyappa v. Ayyasami, (1882) I. L. R, 5 Mad. 
189 (F. B.) ; Receiver of the Nidadavole db Medur Estates v. Suraparaxa 
(1915) I. L. R. 38 Mad. 295 (F.B.), and: Parvatheesam v. Bapanna, (1890) 
I. L. R. 13 Mad. 447, 451 (where it was implied that a Court cannot be 
regarded as closed on datea when arrangement was made and notified 
for the reception of plaints.) 
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Bombay High Court, the Court is not “closed” within the meaning 
of Sec. 4 for presentation of plaints during the summer vacation.^ 

For exclusion and extention of time for presentation of plaint, 
see “Causes of Action’*, Chapter X, pp. 299 to 307. 


CHAPTER XV 

REJECTION OF PLAINT. 

0. VII, r. 11 of the C. P. Code provides for rejection of plaint in 
certain cases. The Code also provides that clauses (b) and (c) of the 
said Order do not apply to the chartered High Courts.^ Nevertheless 
0. VII, r. 11 as a whole has been adopted by the O. 8. Rules of the 
Rangoon High Court.* O. II, r. 2 of the Original Side Rules of the 
Madras High Court provides that the plaint shall contain a state- 
ment of valuation as directed under the High Court Fee Rules and 
that where it appears that the suit is under-valued or that the stamp 
affixed to the plaint is insufficient, the Registrar shall require the 
plaintiff to make good the deficiency within a period fixed by him, 
and if default is made, the Registrar shall post the plaint before 
the Court for order as to dismissal. 

Rejection of plaint under 0. VII, r. 1> of the Code : The plaint 
shall be rejected in the following cases : — 

(a) Where it does not disclose a ccvme of action : If no 
cause of action has been pleaded against the defendant, 
the Court ought to reject the plaint before issuing summon- 
ses.^ The question whether a plaint ought to be rejected 
cannot depend on anything which the defendant may say 
in his written statement. The defect ought to be apparent 
on the face of the plaint.® The evidence of defendant is not 
necessary for the purpose of deciding whether the plaint 
discloses any cause of action ; such question should be deci- 


1. Dharamsi Morarji Ohemical Co. v. Occhavlal Bargovandas^ (1927) I. L. R. 

51 Bom. 848. 

2. O. XLIX, r. 3 (1 ), C. P. Code. 

3. Part II, Chap. I, r. 21 b, Bang. High Court, O. S. Buies. 

4. Sadhu KathcUia v. Dhirendra Nath Roy, (1928) 1. L. B. 55 Cal. 590. 

5. Ladhomal Preniehand v. Budho, A. I. B. 1933 Sind. 1. 
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ded on the allegations of the fact in the plaint and, if necess- 
ary, after examining the plaintiff.^ The Court, of course, 
is not limited to the allegations pleaded as cause of action, 
but is at liberty to consideT other allegations in the plaint 
for the purpose of determining whether the plaint discloses 
a cause of action.^ In no case, however, the Court is entitled 
to go outside the pleading.* 

(b) When the relief daimed is undervahied and the plain- 
tiffs on being required by the Court to correct the valuation 
ivithin a time to be fixed by the Courts fails to do so : Clauses 
(c) and (d) of sub-section (iv) of Sec. 7, Court Fees Act, must 
be read with O. VII, r. 11, C. P. Code and these provisions of 
the Code control the provision of the Court Fees Act. 

The absence of rules under Sec. 9 of the Suits Valuation 
Act is no bar to the exercise of the powers conferred by O. 
VII, r. 11 of the C. P. Code, and the question as to what is 
the proper valuation depends upon the circumstances of each 
suit and the judicial discretion of the Court. ^ In a Full 
Bench case® of the Calntta High Court, one of the questions 
referred to the Full Bench was whether in suits to obtain a 
declaratory decree or order where consequential relief is 
prayed for and in suits to obtain an injnetion, where the 
Court finds the relief claimed as under-valued, it is entitled 
under O. VII, r. 11 (b), C. P. Code to require the plaintiff to 
correct the valuation stated by him, in accordance with the 
provisions of Sec. 7, Court Fees Act. The answer given to 
this question was in the affirmative ; but it was held that 
“so long as there are no rules framed under Sec. 9, Suits 
Valuation Act, the Court would have no standard before 
it on which it may regard the plaintiff's valuation 
as an under-valuation and its power of correction would 
have to be exercised on that footing,'* 

O. VII, r. 11, C. P. Code makes it compulsory for the 
Courts, before rejecting the plaint to give some time to the 

1. Hari Dull v. Shib Kumar, A. I. R. 1935 Pat. 449. 

2. U Po Kha v. Ma Oyi, A. 1. 11. 1935 Bang. 497. 

3. Mayadas Bhagat v. Commercial Union Assurance Go. Ltd., I. L. R. (1937) 

l.Cal. 541. 

4. Lakhomal Deepehand v. Deepchand Tolaram, A. 1. R. 1937 Sind 241. 

5. Narayangunj Co-operative Society v. Mafixuddins (1934) I. L. R. 01 CaJ. 

796(F.B.). 
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plaintiff to make up the deficiency, however short that time 
may be, and the Court cannot straightway reject the plaint 
without such time.^ 

(c) Where the relief daimed is properly valued^ but the 
plaint is written upon paper insufficiently stamped^ and the 
plaintiffs on being required by the Court to supply the requisite 
stamp paper within a time to be fixed by the Courts fails to do 
so : The above rule is not confined to a case where the 
plaintiff has properly valued the relief claimed but has 
failed to pay the proper court fees. It applies as well to a 
case where the Court finds that the plaint has been under- 
valued and ascertains the real value and the deficient Court 
fees has not been paid by the plaintiff.* 

(d) Where the suit appears from the statement in the plaint^ 
to he barred by any law : Where a suit is brought against 
the Secretary of State without giving the notice required 
by Sec. 80 of the C. P. Code, the plaint should be rejected*. 

If a suit appears from the statement of the plaint to be 
barred by any law, the proper course is to reject the plaint 
under 0,.VII, r, 11, clause (d) of the C. P. Code and not to 
dismiss the suit entirely,* 

Where a suit appears from statements in the plaint to be 
barred by the law of limitation, the Court may, in a proper 
case, allow the plaint to be amended at the hearing*. 

Note : O. VI/, r. II, C, P, Code is not exhaustive The Court has inherent 
jurisdiction to reject plaints in appropriate cases, not covered by the 
said rule. Tlius, where a plaint is filed by the next friend of a minor, 
the Court, in a proper case, can reject the same on the ground that 
it is not in the interest of the minor that the suit should be proceeded 
with.® 

1. Baijnath Prasad v. Umeshwar Singh, (1937) I. L R. 16 Pat. 600. 

2. Selima Sheehan v, Hafex Mohammad, (1931-32) 36 C. W. N. 567 ; cf. Jagat 

Ram V. Misar Kharaiti Ram, A. I. R. 1937 Lah. 392 ; Walaiii Ram v. 
Oopiram, A. I. R. 1935 Lah. 75. 

3. Bachehu v. Secy, of State, (1903) I. L. R. 25 All. 187 ; Venkata Rangiah 

V. Secy, of State, (1931) 1. L. R. 54 Mad. 416. 

4. Pran Krishna v. Kripa Nath, (1919) 29 0. L J. 17 ; Vilhoha Yadeo v. 

Suryahhan, A. 1. R. 1924 Nag. 80. 

5. Ounnaji Bhawaji v. Makanji, (1910) I. L. R. 34 Bom. 250 (where the 

plaint was on the face of it time-barred, and leave to amend the plaint 
by setting out an acknowledgment in writing signed by the defendant 
within the period of limitation was allowed). 

6. Thakur Barihar B^ksh y. Thcfkur Jagannath, A> I« R? 1924 Oudh 413^ 414, 
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Remedies of the plaintiff after rejection of his plaint : 

The plaintiff may appeal against the order rejecting the plaint, 
in as mach as under Sec. 2 (2) of the Code^ rejection of plaint 
is to be deemed to be a decree'. But where the Court orders 
rejection of the plaint and the plaintiff fails to vacate the order 
within the time prescribed by law, by an appeal against that 
order, the Court has no jurisdiction to set aside the order under 
S. 151, 0. P. Code, and thereby deprive the defendant of a valu- 
able right which he has already acquired by virtue of the law of 
limitation^. 

Where a plaint was rejected for non-compliance with order for 
payment of Court-fee, the Patna High Court held that a review of 
that order is permissible and the Court has discretion to restore the 
suit^. The Calcutta High Court has doubted that an order reject- 
ing a plaint can be reviewed under 0. XL VII, r. 1, C. P. Code*. After 
rejection of his plaint the plaintiff is not precluded from present- 
ing a fresh plaint on the same cause of action^. On such presen- 
tation the Court can allow the old Court-fee paid on the rejected 
plaint to be computed towards Court-fee on the fresh plaint®. 


CHAPTER XVI 

DEFENCE OR WRITTEN STATEMENT OF THE DEFENDANT. 

Nature of Defence : The defendant in answer to the plaint may 
take one or more of the following courses : 

1. He may deny or refuse to admit the facts alleged by 
the plaintiff. This is called ‘traversing’ ; 

2. he may confess or admit the facts stated by the plain- 
tiff, and avoid their effect by pleading new facts. This is 
called ‘confessing and avoiding’ ; 

3. he may admit the facts stated by the plaintiff and 
raise a question of law as to their legal effect ; or 

1. Kashi Kurmi v. Bansraj Kurmi, A. I. R. 1938 All. 150. 

2. Saratehandra v. Mrityunjay, (1935) I. L. B. 62 Oal. 61. 

3. Jadunandan Singh v. Shankar Sahu, A. I. R. 1936 Pat. 310. 

4. Saratehandra v. Mrityunjay^ supra. 

5. O. VII, r. 13. O. P. Code. 

6. Baehan Singh v. Dasrath Singh, 1. 1935 All. 985. 

47 
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4. he may plead a counter-claim, where he is permitted 
to do so by the Rules of the Court. 

1. Traverse : As to traverses or denials there are three 
fundamental rules : 

(a) Denial must he specific : “It shall not be snUicient for a 
defendant in his written statement to deny generally the 
grounds alleged by the plaintiff, but the defendant must deal 
specifically with each allegation of fact of which he does not 
admit the truth, except damages/’^ 

{V) Denial must not be evasive : “Where a defendant denies an 
allegation of fact in the plaint, he must not do so evasively, 
but answer the point of substance. Thus, if it is alleged that 
he received a certain sum of money, it shall not be sufficient 
to deny that he received that particular amount, but must 
deny that he received that sum or any part thereof, or else 
set out how much he received. And if an allegation is made 
with diverse circumstances, it shall not be sufficient to deny 
it along with those circumstances.'^® 

A traverse may become evasive — 

(i) If in the pleading there is no specific denial or a definite 
refusal to admit. The defendant must make it clear how 
much of the plaintiff’s pleading he intends to dispute. 

Illustrations : 

(i) The plaintiffs alleged an agreement to take a lease and to carry on a part- 
nership. They alleged that, in pursuance of the agreement, they took a lease, and 
that the draft articles were prepared to define the terms of the partnership and 

that on the same were approved by the parties subject to revision by the 

defendant's solicitor, that the defendant procured the plaintiffs to sign the draft 
articles and that the plaintiffs and the defendant subsequently carried on the 
business. In his Defence, the defendant alleged, “The defendant denies that 
the terms of the arrangement between himself and the plaintiffs were 
definitely agreed upon as alleged”. Held by Jessel, M. R., “That is evasive., 
‘As allied* means the whole allegation in the statement of claim, not 
the allegations of the particular paragraph. I cannot tell from his pleading 

what part of the allegation of the plaintiffs the defendant intends to deny 

He is bound to deny that any agreement or any terms of agreement were ever 
come to, if that is what he means ; if he does not mean that, he should say that 
there were no terms of arrangement come to, except the following terms ; other- 

1. O. VIII, r. 3, C. P. Code (O. XIX, r. 17, R.S.C.). It is intended that damage 
shall be put in issue in all cases, unless admitted, 

> O. VIII, r. 4, C. P. Code (G. XIX, r. 19, R. S. 0.). 
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wise there is no specific denial at all.*’ : Thorp v. Holdaworth, (1876) 3 Ch. D. 637, 
641. 

(ii) The statement of claim in an action for specific performance stated that 
the predecessor-in-title of the plaintiff, by his agent lawfully authorised; signed 
an agreement with H., the prodecessor-in-title of the defendant. The statement 
of defence denied this in words following the words of the statement of claim and 
then proceeded to state that H., the predecessor-in-title of the defendant, was of 
unsound mind and did not lawfully authorise any one as his agent to sign an 
agreement, and in a subsequent paragraph denied that any agreement was signed 
by H , or any person by him lawfully authorised \-—Held : Under the statement 
of defence, the defendant could only enter into evidence to show the unsoundness 
of mind of H., and could not enter into evidence to show that the agent was not 
duly authorised : Byrd v. Nunn, (1877) 7 Ch. D. 284. 

(ii) If the traverse is too literal. “A traverse may become eva- 
sive if it follow too closely the precise language of the alle- 
gations traversed. *By traversing too literally you may fall 
into the vice of pleading ^^negative pregnanV\ A negative 
pregnant is such a form of negative expression as may imply 
or carry within it an affirmative proposition. It is there- 
fore evasive and ambiguous and must not be used^. 

Illustration : 

In an action against a lessee to set aside a lease granted under a power, 
the statement of claim alleged that the defendant knew that the plaintiff T. was 
a trustee only with a power of leasing, that the defendant offered the said T. a 
bribe of £ 500, if he would grant him the said lease and that T. in fact granted 
the said lease in consideration of the said bribe. And the defendant in fact 
paid to the plaintiff T. £ 200, part of £ 500. The defendant pleaded, "The defend- 
ant denies that he offered the said plaintiff a bribe of £ 500, if he would grant 
him the said lease and that the said plaintiff in fact granted the said defendant 
the said lease in consideration of such bribe. The defendant denies that he in 
fact paid to the said plaintiff the sum of £ 200 , part of the said sum of £500. Fry 
L. .T., held, ‘‘The denial here is a denial of the whole string of circumstances, and 
would be justified by the proof that any of those circumstances so thrown together 

was not true The point of substance in the allegation in the statement 

of claim is that a bribe was given by A. to T., and that point of substance is 
nowhere met.'* The defendant should have pleaded that he never offered a 
bribe of £ 500. or any other sum or that he paid to the plaintiff T. £.2(X) or any 
other sum : TUdesley v. Harper, (1878) 7 Ch. D. 403. 

(iii) If the traverse is too large : ‘*If your opponent’s allegation 
be in the conjunctive, you must plead to it in the disjunc- 
tive ; otherwise your traverse may be too large ; for it is 
seldom, if ever, necessary for your opponent to prove at 


1. Odgers on Pleading. 12th Edn. p. 139. 
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the trial the whole of his allegation precisely as he has 
pleaded it. In other words« when traversing, remember al- 
ways to turn “and'* into “or'^ and “air* into “any".^ 

Illmtrations : 

(1) Claim : 'The defendants borrowed Rs. 500/- from the plaintiff.** The 
proper traveree is, 'The defendants deny that they or any of them borrowed 
Rs. 500/- or any other sum from the plaintiff.*' 

(2) Claim : 'The defendant forcibly entered the plaintiff's house" If 
the defendant wants to deny the entry as well as the fact that the plaintiff is 
the owner of the house, he should plead thus, 'The defendant denies that the 
plaintiff is the owner of the house or that he entered the said house as alleged 
or at all.'* 

(c) Allegations of fact not denied shall be deemed to he admitted : 
“Every allegation of fact in the plaint, if not denied speci- 
fically or by necessary implication, or stated to be not ad- 
mitted in the pleading of the defendant, shall be taken to 
be admitted except as against a person under disability : 
Provided that the Court may in its discretion require any 
fact so admitted to be proved otherwise than by such ad- 
mission^." . 

The rule is only intended to apply to a case where a pleading 
has been put in by the defendant. It is not intended to apply to a 
case where the defendant has not put in a written statement. 
Thus, in a case where the plaintiffs claimed damages for breach 
of contract and the defendant did not file a written statement, and 
the Court decreed the plaintiffs* suit ex parte without hearing any 
evidence, the Court of Appeal pointed out the desirability and 
necessity in cases where the defendant does not appear that the 
plaintiff should be called upon to prove all the material facts which 
are necessary for the proof of his oase^. Again, defendants who 
do not file a written statement are not debarred from giving evi- 
dence which traverses the allegations made in the plaint^. 

0. YIII, r. 5, is not happily worded. The placing of a comma 
after the word ‘implication* and before the word ‘or’ is unhappy. 

1. Odgers on Pleading, 12th £dn., p. 141. 

2. O. VIII. r. 5, C. P. Code. 

3. Ross db Co. V. Scriven, (1916) I. L. R. 43 Cal. 1001, 1010, 1013 ; fol. in 

Narindar Singh v. O. M, King, A. I. R. 1928 Lah. 769. 

4. Qobind Gorki v. Baldeo Ram, A. 1. R. 1930 Pat. 293 ; but see 6' ^nram 

Surajmal v. Shriram Jhunjhunwalla, (1936) I. L. R. 60 Bom. 788 ; 
Sonabati Kumari v. Kirtyanand, (1935) I. L. R. 14 Pat. 70. 
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Bat the rule means ^^everj allegation of fact in the plaint if not 
denied specifically, or if not denied by necessary implication, or if 
not stated to be not admitted, shall be taken to be admitted’'^. 

Where a certain allegation in the plaint is admitted'^ the 
effect of that is a denial by the defendant of that allegation^. The 
words ^‘stated to be not admitted^’ mast mean ‘‘specifically stated to 
be not admitted'', if r. 5 is read with r. 3 of the Code*. The defen- 
dant mast be quite as specific when he says “1 do not admit” as 
when he says “I deny^*'. A statement, “The defendants do not 
admit the correctness of certain allegations in the statement of 
claim and require proof thereof” was held to be an insufficient 
denial, and the defendants were ordered to state in what respects 
they disputed these allegations®. 

A denial of knowledge of a fact is not a denial of the fact. 
Thus, where a defendant, instead of denying specifically the mort- 
gage in favour of the mortgagee merely denies knowledge of the 
mortgage, such a procedure is neither a specific denial of the mort- 
gage, nor it is a statement that the mortgage is not admitted, and 
consequently under O. VIII, r. 5, it must bo held against such defen- 
dant that he has by implication admitted the mortgage in favour 
of the mortgagee®. 

O. VIII, r, 5, makes an exception in the case of persons under 
disability. But while the rule of admission by non-denial does not 
apply to a person under disability, it has been held that the excep- 
tion has nothing to do with the conduct of the suit^. 

The proviso to O. F///, r. J, gives the Court a discretion to re- 
quire proof of allegations of facts not denied. Under the old Code, 


1. Balagfiat Husain y. Abid Bakhsh, A. I. E. 1927 All. 225 (2) ; Mama Ram 

V. Mt. Ancho, (1933) I. L. B. 55 All. 700. 

2. Mama Ram v. Mt. Aneko, supra ; Rajagopalachariar v. Bhasyachariar^ 

A. I. B. 1924 Mad. 838, fd. in Venkatas tjuami v. Ramamurihy^ A. I. B. 
1934 Mad. 579. 

3. Suhramania v. Hitchcock, A. I. B. 1925 Mad. 950, 957 ; Harris v. Gamble, 

(1878) 7 Ch. D. 877. 

4. Thorp V. Holdsworth, (1876) 3 Ch D. 637, 640. 

5. Rutter v. Tregent, (1883) 12 Ch. D. 758, fd. in Choithram v. Khemehand^ 

A. I. B. 1929 Sind 7, distd. in Venkataswamy v. Ramamurthy, supra. 

6. P. L. N, K. L. Chettyar Firm v. Ko Lu Doke, A. I. B. 1934 Bang. 278 ; 

Lakhmi Gltand y. Ram Lai, A. I. B. 1931 All. 423. 

7. Nagappa v. Siddalingappa, (1918) 35 M. U. J. 372 ; Bharosa Singh y. 

Jhauri Sao, A. I. B. 1936 Pat. 428. 
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snch proof was reqaired at the hearing under special circams- 
tances'. Under the present Code^ the discretion should be exercised 
by the Court when it suspects an admission made collusively, or with 
a view to avoid a rule of public policy^, or where the defendants fail 
to deny the allegations due to ambiguous and unsatisfactory assertions 
in the plaint*, or where the defendant is taken by surprise or mis- 
understands the plaint*. Even facts admitted by a defendant’s pleader 
may be required to be proved*. The discretion should, however, 
usually be exercised by the Court of first instance. 

Matters which need not be traversed : — 

(a) Matters of law need not be traversed, because “Mat- 
ters of law or any other matters which are not fit subjects 
of traverse, are not taken to be admitted by the defendant’s 
pleading over” (i. e., by his omitting all reference to them 
in his pleading).* 

(b) “Neither party should traverse matter not alleged ; he 
should be content to answer the case that is actually laid 
against him, not that which he thinks his opponent meant 
or ought to have raised”^. 

(c) Neither should either party plead to his opponent’s 
particulars®. As regards pleading to particulars, it often 
happens that a plaintiff includes in his particulars allega- 
tions of facts, which under the rules of pleading, he ought 
to have included in the body of the plaint. In such cases 
it is wise for the defendant to plead to the particulars, lest 
the plaintiff should complain of surprise at the trial®. 

(d) Neither party should plead to any matter in his 
opponent’s pleading introduced by a videlicet^ ®. 


1. Madko Pershad y. Oajadhavj (1883-84) L. R. 11 1. A 186; DeoNandany. 

Meghu, (1907) I L. R. 34 Cal. 57. 64. 

2. Nagappa v. Siddalingappa, (1918) 35 M, L. J. 372 ; Venkcda Reddi v. 

Muthu Pambulu, A. I. R. 1920 Mad. 588. 

3. Kttndan Lai v. Makundiy (1923) I. L. R. 45 AIL 571. 

4. Qovindasami v. B, Sami, A. I. R. 1923 Mad. 114 (2). 

5. Vir Singh v. Bhola Singh, A. I. R. 1924 Lab. 744. 

6. Odgers on Pleading, 11th Edn., p. 143. 

7. ...do... 

8. ...do... 

9. Odgers on Pleading, 11th Edn., p. 214. 

10. Odgers on Pleading, 11th Edn., p. 143. 
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(e) The defendant need not plead to the prayer or claim 
* for relief in the plaint.^ 

(f) It is not necessary for a defendant in a suit for 
damages to deny specifically the damages ; it is sufficient if 
he pleads generally to the damages^. 

2. Confession and avoidance : The defendant may admit the 
facts alleged by the plaintifP and avoid their effect by asserting 
fresh facts “showing some justification or excuse of the matter 
charged against him or some discharge or release from it'*^. Thus, 
in a suit for libel, the defendant may admit the publication and 
at the same time plead that the words complained of are true or 
that they were published on a privileged occasion. All matter in 
confession and avoidance^ must be pleaded specifically. For ins- 
tances of special defences, read Chapter XVII, 

3. Objections in point of law : The defendant may admit 
the facts stated by the plaintiff and may at the same time raise an 
objection in point of law. The fault in the plaint to which objec- 
tion in point of law is taken should be something more than a mere 
defect in form. Thus, the defendant may plead that the plaint does 
not disclose any cause of action, or that the plaintiff’s cause of action 
if any, is barred on the very face of the plaint, or that the plaint 
does not show that the Court has jurisdiction to try the suit, or that 
the plaint does not set forth a sufficient ground of action. 

Upon objections in point of law taken by the defendant, issues 
of law arise. If the Court is of opinion that the case or any part 
thereof may be disposed of on the issues of law only, it shall try 
those issues first, and for that purpose may, if it thinks fit, postpone 
the settlement of issues of fact until after the issues of law have 
been determined*. The only thing left open to the Court is to 
form and express an opinion whether the case can be disposed 
of on issues of law. In deciding the question as to whether the 
Court should grant or refuse a prayer to try a preliminary issue on a 
point of law, some harmony is to be observed between the general 
principle that it is undesirable to try cases piecemeal and the speci- 
fic and wholesome provisions of O. XIV, r, 2, C. P. Code, which is 

1. Odgers on Pleading, 11th Edii., p. 143. 

2. O. VIII, r. 3, C. P. Code ; Boss d) Co, v. Seriven, (1916) I. L. li. 43 Cal, 

1001, 1010 ; Bee Odgers on Pleading, 11th Edn , pp. 214, 215, 

3. Odgers on Pleading, 11th Edn., p. 157, 

4. O. XIV, r. 2, C. P. Code, 
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for the purpose of preventing the injustice of a party being able to 
force his opponent to go at great length into evidence when the 
simple decision on a point of law might render the investigation of a 
fact unnecessary. Where the Court summarily rejects a prayer 
to try a preliminary issue on a point of law and in its summary 
jurisdiction has not expressed any opinion as to whether the question 
of law would be sufficient to dispose of the case, the High Court shall 
interfere in revision.^ It is the duty of the Court to determine 
whether circumstances exist in each particular case for the exercise 
of the power conferred by O. XIV, r. 2 of the Code.^ 

O. XIV, r. 2, C, P. Code refers to the stage of settlement of issues. 
Where an application is made, after the date of first hearing, for 
trial of some of the issues, should the Court under O. XIV, r. 2 or 
O. XV, r. 3, C. P. Code determine issues of law postponing the trial 
of issues of fact ? According to the Madras High Court, the Court 
has jurisdiction to post a case for trial on preliminary issues of law 
even though the issues of law and fact had been settled long before^. 
According to the Calcutta High Court, the Court must deal with the 
case irrespective of the provisions of 0. XIV, r. 2, or O. XV, r. 3 of 
the Code^. 

At the hearing of a case on a preliminary issue, the party by 
whom it is raised, has the right to begin 

4. Counter-claim : See “Set-off and Counter-claim,’* Chap. 
XVIII. 

Alternative and inconsistent defences : O. VI, r. 2 of the C. P. 

Code does not prohibit the raising of inconsistent pleas. A person 
may rely on one set of facts if he succeeds in proving them, and 
another set of facts if he succeeds on that set of facts^. It has been 
held that a Defence is not embarrassing merely because it contains 


1. Per Courtncy-Terrcll C. J., in Janki Das v. Kalu Ram^ A. I. B. 1936 Pat. 

250, fg. Shanta Nand v. Basudem, A. I. R. 1934 All. 986 ; and Harikar 
Prasad v. Oopal Saran, (1933) I. L. R. 14 Pat. 488. 

2. Udmi Ram-Ram Sarup v. Ohasi Ram, A. I. R. 1933 Ail. 753 ; Qhulam 

Mohy-ud-Din v. Mi. Ruqiya, A. I. R. 1939 Lah. 158. 

3. Ramkrishna Plllai v. Krishnaswami, A. I. R. 1922 Mad. 321. 

4. Dehendra Narain v. Jogendra Narain, A. I. R. 1933 Cal. 559. 

5. Faimahai v. Atshabai, (1888) I. L. R. 12 Bom. 454. 

6. Bansi Dhar v. Ajudhia Prasad, A. I. B. 1923 Oudh 120, foil, Bagot v. 

Easton, (1877) 7 Ch. D. 1 ; Jn re. Morgan, Owen v. Morgan^ (1887) 
^ Ch. D. 492; 499. 
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inconsistent averments.^ “I take ‘embarrassing* to mean that the 
allegations are so irrelevant that to allow them to stand would in- 
volve useless expenses, and would also prejudice the trial of the 
action by involving the parties in a dispute that is wholly apart 
from the issues.’*® 

A defendant may plead that he is the owner of a piece of 
land, and alternatively, that if he is not the owner, he is 
entitled to an easement over it.® The defendant’s right to 
raise as many distinct and separate, and therefore inconsistent, 
defences, is subject to the provision contained in O. VI, r. 1(5 of the 
Code, which provides “that Court may at any stage of the proceed- 
ings order to be struck out or amended any matter in any pleading 
which may be unnecessary or scandalous or which may tend to 
prejudice, embarrass or delay the fair trial of the suit.’* 

Formal parts of Defence : A written statement should have the 
same heading and title as a plaint ; but if there are several plain- 
tiffs or several defendants, it is sufficient to state the name of one 
plaintiff and one defendant adding the words “and another** or “and 
others*’. 

Below the cause title should bo stated, “Written statement on 
behalf of the defendant or defendants or defendants so and so,** as 
the case may be. 

Immediately below that should be stated “The defendmant 
states — ’* or “The defendants state — ’*. 

If any defendant is a minor, the words, “Written statement on 
behalf of the minor defendant*’ should be used, and these should be 
followed by the words, “The minor defendant through his guardian- 
ad-litem states — ” 

The body of the Defence should be divided into separate para- 
graphs consecutively numbered. 

Where the defendant relies on several distinct grounds of defence 
or set-off, founded upon separate and distinct facts, they shall be 
stated, as far as may be, separately and distinctly.^ 

Any ground of defence which has arisen after the institution of 

1. Child V. Slenning, (1875) 5 Cli. D. 695. 

2. Per Pickford, L. J., in Mayor etc. of London v. Horner j (1914) 111 L. T. 512, 

514. 

3. Tamanbhat v. Krishtacharya, A. I. R. 1933 Bom. 122. 

4. O. VIII, r. 7, 0. P. Code (O. XX, r. 7, R. S. 0.) 
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the suit or presentation of the written statement, claiming a set-oS 
may be raised by the defendant in his written statement.^ 

For verification and signature of written statement, see “Verifica- 
tion of Pleading/’ Chap. XXIII. 


CHAPTER XVII 

SPECIAL DEFENCES. 

Nature and object of special defence : The C. P. Code provides— 

defetidant must raise by his pleading all matters which 
show the suit not to he maintainable^ or that the transaction 
is either void or voidable in point of lawy and all such grounds 
oj defence as, if not raised^ would be likely to take the opposite 
party by suprise^ or would raise issues of fact not arising out 
of the plainly aSy for instancey fraudy limitationy releasCy pay- 
mentyperjormancey or facts showing illegality**.^ 

The ‘matters’ mentioned in the above rales are matters of facts as 
provided in O. VI r. 2 of the C. P. Code which says that “every 
pleading shall contain only,^ a statement in a concise form of the 
material facts on which the party pleading relies for his claim or 
defence, as the case may be, but not the evidence by which they are 
to be proved.”* 

Order VIII r. 2 does not abrogate or limit O. VI. r. 2, but points 
out that certain facts must be pleaded^ if certain points are to be 
raised. Thus, if a contract sued on is ex fade illegal or void, there 
are no facts to plead and the defendants need not plead that it is 
illegal, because that is law, not fact ; but if it is not so ex facie and 
they desire to raise the plea on facts ultray they must plead those 
facts.® 


1. O. VIII, r. 8, 0. P. Code. 

2. O. VIII. r. 2, C. P. Code, which is the same as O. XIX, r. 15, R. S. C. 

3. Equivalent to O. XIX, r. 4, R, S. 0. 

4. As to how facts are to be pleaded, see O. VI, r. 8, C, P. Code which is 

equivalent to O. XIX. r. 20, R. 8. C. 

5. Per Far well L. .T., in North-Western Salt Oo, v. Kleet roly tie Alkali 

Go. (1913) 3 K. B. 422, on appeal. (1914) A. C. 461. 
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Etteet of omission to take special defence : Referring to O. 
XIX, r. 15, R. S. C. (eqnivalent to O. VIII, r. 3. C. P. Code), Buckley 
L. J. has thus stated the eflecb of omission to take special defences : — 
“O. XIX, r. 15, provides that the defendant must by his 
pleading do various things, but it names no consequence if 
he does not do those things. It is not confined to a case where 
a statute is the thing to be pleaded ; it applies to all cases of 
grounds of defence or reply which if not raised would be 
likely to take the opposite party by surprise or raise issues of 
fact not arising out of the pleadings. Where the defendant 
ought to plead things of that sort the rule does not say that if 
he does not the Court shall adjudicate upon the matter as if a 
ground valid in law did not exist which does exist. If in the 
course of the proceedings it was proved that the deed sued upon 
was a forgery and the defendant does not plead it or did not 
know it was a forgery, the Court would not give judgment 
upon the deed on the footing that it was a valid deed. The 
effect of the rule is, I think, for reasons of practice and justice 
and convenience to require the party to tell his opponent what 
he is coming to the Court to prove. If he does not do that, the 
Court will deal with it in one of two ways. It may say that 
it is not open to him that he has not raised it and will not be 
allowed to rely on it ; or it may give him leave to amend by 
raising it, and protect the other party if necessary by letting 
the case stand over. The rule is not one that excludes from the 
consideration of the Court the relevant subject-matter for deci- 
sion simply on the ground that it is not pleaded. It leaves the 
party in mercy and the Court will deal with him as is just,”^ 

Particular Instances of Special Defences : — 

The instances of special defences enumerated in O. VIII, r. 2 of 
the C. P. Code are not exhaustive. Other instances of special 
defences are set out below : — 

1. Account settled or stated : A settled account is the same 
thing as an account stated. It is a statement of accounts between 
the parties which is agreed to and accepted^ by both as correct. An 


1. In re Robinsan'e Seitlemetitt Oant v. Hobbs, (1912) 1 Oh. 717, 727, 728. 

2. The acceptance need not be express. It may be implied by contempor- 

aneous or subsequent conduct amounting to acquiescence : Clark v. 
Qlennie, (1820) 3 Stark. 10 N. P. ; cf. Hira TmI v. Rai Kumar, (1929) 50 
C. U J. 183, (P. 0.)t 
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account stated may be a ^rnere account stated" or a ^real account 
statM,^^ A ^mcre account stated is that form of account stated 
which constituted a mere acknowledgment of a debt in respect of 
transactions entirely unilateral. A ^real account stated is one which 
cantains entries on both sides, and on which the parties who have 
stated the account between them have agreed that the items on one 
side should bo set against the items upon the other side and the 
balance only should be paid ; the items on the >smaller side are set 
off and deemed to be paid by the items on the larger side, and there 
is a promise for good consideration to pay the balance arising from 
the fact that the items have been set off and paid in the way descri- 
bed.® In other words, there is mutual consideration to support the 
promises on either side and to constitute the new cause of action.* 

For a ^real account stated^ it is immaterial, except for the purpose 
of limitation, whether it is signed or not by the debtor. If it is 
signed by the debtor, Art. (J4 of the Limitation Act applies, in the 
other case, either Art. .115 or 120.^ 

In the case of a ^real account stated^" it is not necessary that the 
balance should be struck within the period of limitation applicable 
to any of the itoms in the account.® 

A Unere account stated" by acknowledgment does not give rise to 
a new cause of action. The acknowledgment if made within time 
may be relied upon as saving limitation.® 

A ^real account stated? is a good defence to a suit for account and 
must be specially pleaded. But a plea of account stated may under 
special circumstances be investigated and re opened by the Court. 
Thus, where the plea of account stated is taken by the defendant, 
the plaintiff may, in his reply, allege that the settlement ought to 

1. Kleinherger v. Norris, (1937^ 183 L. T. J. 107, C. A. 

2. Elvira Rodrigues Sigueira v. Oondicalo Noronha, (1933-34) 38 C. W. N. 

813. 

3. Bishun Ghand v. Girdhari Lai, (1933-34) L. R. 61 I. A. 273 ; Irving v. 

Veitch, (1837) 3 M. & W. 90. Of. Satis Ghandra v. Rampada, A. I. R. 

1938 Cal. 861. 

4. Jalim Singh v. Ghoonee Lai, (1910-11) 15 C. W. N. 882, 887. 

5. Suraj Prasad v. Boueke, (1920) 5 P.L.J. 371 ; cf. Bishun Ghand v. Girdhari 

Lai, supra (where the question whether there can be a real account stated 

if all the items in the acc unt w^ere time-barred was left open). 

6. Suraj Prasad v. Boucke, supra ; Ramprasad v. Anandi, A. I. R. 1938 

Nag. 180, 
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be set aside oq the ground, say, of fraud or mistake, which would 
justify setting aside any other agreement. 

The defendant who takes the plea of a "real account siatetV must 
plead the facts constituting the accout stated thus ; 

{a) that the parties verbally (or in writing, as the case 
may be) agreed that the claims of the plaintiff should be satis- 
fied and discharged by setting off the claims of the defendant 
and the balance should be paid ; 

(^) that after setting off the said claims of the defendant 
against the said claims of the plaintiff there was found due 

from the defendant to the plaintiff Rs ; 

(c) that in this way an account was stated between the 
parties signed (or as the case may be) by the defendant.^ 

If the above agreement to treat the items on one side as discharg- 
ing the items on the other side fn'otanto and to pay the balance to 
be found due is not pleaded, it will not be a case of account stated. 
Thus, in a recent Calcutta case, where there was a balance struck in 
the account showing cross items and the defendant wrote below it, 
“I admit and accept as correct,'* it was held that this was not a case 
of “account stated,’* as there was neither agreement nor adjustment 
but merely a statement of account with a mere acknowledgment by 
the defendant, nor did the endorsement amount to a promise to 
pay.® 

3. Accord and Satisfaction : These are technical terms of the 
pjnglish Common Law. The defence of ‘accord and satisfaction* is 
confined to the case of ‘accord and satisfaction’ after breach. The 
defence consists of two parts : (1) ‘accord* and (2) ‘satisfaction’. 

A mere accord (a new agreement entered into after breach of 
the original agreement) without satisfaction does not put an end 
to an existing liability unless it appears to be intended that the 
new agreement itself is to extinguish the liability®. Where a ;iew 
agreement is accepted as in accord and satisfaction of a cause of 
action, the plea of such accord alone is a good defence to an action 

1. For forms, see Bullen & Leake on Precedents of Pleading, 8th Edii., pp. 

586, 587 and Odgers on Pleading, llth Edn., pp. 462, 463. 

2. Satis Chandra v. Rampada, A. I. K. 1938 Cal. 861. 

3. Scrutton and Greer L. JJ., in Talbot v. Associated Newspapers Ltd., (1933) 

2 K. B. 616, 643, 654 ; Elton Cop Dyeing Go. v, Broadheni, (1919) 89 
\i. J. K« B« 186, 
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on the original liability, and non-enforceability of the new agree- 
ment, although a very material fact in arriving at a conclusion 
. upon the question whether the new agreement without performance 
was taken in accord and satisfaction of the old, is imnxaterial when 
this has been established in point of fact Otherwise, the plea 
must allege both accord and satisfaction. 

The question as to whether or not the new promise only, as 
distinct from its performance, constitutes an accord and satisfac- 
tion discharging the accrued cause of action depends on the cons- 
truction of the fresh agreement.^ 

Where before breach, a new agreement is entered into varying 
or discharging the original contract, the substituted contract, ac- 
cording to the English common law, forms a good defence to an 
action on those terms of the previous contract which have been 
altered by it, and may be so pleaded without any performance or 
satisfaction which is required to constitute a good defence after 
breach*. 

In India, there has been some controversy over the question 
whether the common law role of accord and satisfaction applies 
to India and the said controversy rests upon the scope of Section 
62 of the Ind. Contract Act. 

In India, the word ^accord’ has not been used by the Indian 
legislature in the Ind. Contract ^ Act or any other law relating to 
contract. The word ‘satisfaction’ has however, been used in Section 
53 of the Ind. Contract Act* . 

According to the Calcutta High Court, Section 62 of the Ind. 
Contract Act is a legislative expression of the common law and 
that it does not apply to a case where the agreement to substitute 
a new contract is made after the breach of the original contract. 
Therefore, according to the said High Court, where a new agree- 
ment is entered into after the breach of the original contract, the 
common law doctrine of accord and satisfaction would apply, and 
the defendant, who has failed to perform the satisfaction which he 
promised to give, would remain liable on the original contract*. 

1. Morris v. Baron db Co., (1918) A. 0. 1, 13. 

2. Elton Gop Dyeing Go, v. Broadbent, (1919) 89 L. J. K. B. 186. 

3. Taylor v. Hilary, (1835) 149 R. K. 1279 ; see Bullen & Leake, 8th £dn., 

p. 778 (and note). 

4. Golleetor of Etak v. Kishori Lall, A. I. R. 1930 Ail. 721 (F. B.). 

5. Monohur Koyal v. Thakur Das, (1838) I. L. B. 15 Cal. 319. 
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There was a difference of opinion between Seshagiri Iyer J. 
and Kumarswami Shastri J., as to whether Section 62 is confined 
to a new agreement entered into before breach of the original con- 
tract, the former taking the same view as the Calcutta High Court, 
the latter expressing the opinion that the section contemplates the 
making of a new agreement whether before or after the breach of 
the original agreement^. 

The view taken by Kumarswami Shastri J. has since been 
followed by the Madras High Court, ^ and seems to have been appro- 
ved by the Allahabad High Court.^ According to the Madras High 
Court, therefore, the technical rule of accord and satisfaction has no 
application to India. 

There is, however, one fundamental difference between the Indian 
and the English law relatin'g to satisfaction. In England, there must 
be valuable consideration for satisfaction. Thus, in the case of an 
ascertained debt, the acceptance of a smaller sum is no satisfaction, 
e. g., payment of £50 is no answer to a debt of £100.^ In India, 
where a promisee remits part of the debt and gives a discharge 
for the whole debt on receiving a reduced amount, the discharge 
is valid, even though the remission was in pursuance of an oral 
agreement which is inadmissible under Sec. 92 (4) of the Indian 
Evidence Act, 1872.® 

3. Acquiescence : Acquiescence implies either *that a person 
abstains from interfering while a violation of his legal rights is in 
progress' or 'that he refrcains from seeking redress when a violation 
of his rights, of which he did not know at the time, is brought to 
his notice'. In the first ^ense, which is the proper legal sense, 
acquiescence operates by way of estoppel by words or conduct.® In 
the latter sense, acquiescence is an element in laches.^ The defen- 
dant must plead that the plaintiff having a right, and with know- 
ledge of his legal right, stood by and saw the defendant dealing with 

1. Ramiah v. Somaaij (1915) 29 M. L. .1. 125. 

2. N. M. Firm v. Tfieperumal Chetty, (1922) I. L. R. 45 Mad 180. 

3. Ramnath v. Mannulal, (1923) I. L. R. 45 All. 472. 

4. Gouldery v. Bartrum, (1881) 19 Oh. D. 394 ; FoaJces v. Beer^ (1884) 9 A. C. 
603. 

5. See. 63, Iiid. (3ont. Act, 1873 ; Davis v. Gundasami, (1896) I. L. R. 19 Mad. 
398 ; Oollector of Etah v. Kishori Lai, A. I. R. 1930 All. 721 (P'.B.) ; Mohim 
Ghandra v. Ramdayal, (1925-26) 30 C. W. N. 371 ; Balasundara v. /?uw- 
gamJtha^ (1930) I. L. R. 53 Mad. 127. 

6. Kuwarji v. Bhurelal, A.I.R. 1939 Nag. 163. 

7. See Halsbury, 2nd Edn., Vol. 13, p. 208, Art, 200. 
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the property in a manner inconsistent with the right of the plaintiff 
(that is to say, expending money or doing some act on the faith of 
his mistaken belief while the act was in progress).^ This is the 
defence of acquiescence in the first sense. The defence of laches is a 
defence of lapse of time and delay involving (a) acquiescence on the 
plaintiff's part and (b) change of position that has occurred on the 
defendant's part and ‘causing a balance of justice or injustice in 
taking the one course or the other, so far as relates to the remedy’.^ 

In either sense, acquiescence is an equitable defence and must be 
specially pleaded.® Where the plea of acquiescence is taken in the 
defence, the plaintiff in his reply may allege that the acquiescence 
was procured by a false representation on the part of the defendant, 
e. g., that the intended building would not obstruct the light.^ 

4. Adverse Possession : Ordinarily, adverse possession must 
be specifically pleaded and should also form the subject-matter of 
an issue. But Courts in India have allowed a little laxity in the 
rule by holding that where a plea of adverse possession has not 
specifically been raised in the pleading, a party may be allowed 
to succeed on a title by adverse possession pleaded for the first 
time in the Court of Appeal if such a case arises on the facts 
stated in the pleadings and the opposite party is not taken by 
surprise®. 

Adverse possession is a nyxed question of fact and law. It 
is not sufficient to plead merely that the plaintiff or the 
defendant, as the case may be, acquired title by adverse possession. 
That will be pleading merely a conclusion of law. The facts 
constituting adverse possession must be pleaded. See ‘Adverse 
possession’ under ‘Particulars’, Chap. XX. 

1. See Leeds (Duke) V. Amherst {Earl), (1846)2 Ph. 117, 124; Abdul Kader 
V. Upend t'a Lai, (1935-36) 40 C. W. N. 3370; Jai JNarain v. Jafar 
Beg, (1926) I. L. R. 48 All. 353. 

2. Per Tx>rd Selbourne, in Lindsay Petroleum Go. v. Ilurd, (1870) L. R. 5 P. C. 
221. See Halsbury, 2nd Edn., Vol. 13, p. 208 ; cf. Davis v. Marshall, 
(1861) 10 C.B.N.S. 697 ; and Roberts db Lovell v. James, (1903) 89 L.T. 287 ; 
William Brunion v. Brunton A. I. R. 1925 Mad. 360. 

3. Abdul Kader v. Upendra Lai, supra- 

4. Daois V. Marshall, supra. 

5. Batisa Ktier v. Raja Ram Pandey, A. I. R. 1926 Pat. 192 (case where the 

defendant was allowed to plead adverse i)OBScBsion for first time in 
Court of Appeal). Gf. Ram Chandra Sil v. Ramanmani Dasi, (1915- 
16) 20 C. W. N. 773 (where the same principle was applied in the 
case of the plaintiff). 
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5. Alteration : Parties to a contract may alter its terms by 
mntaal consent and the altered terms are a good defence to a suit 
on the original contract.^ 

As regards alteration of a deed or instrnment by one party 
without the knowledge of the other, ‘whether by interlineation, 
addition, erasing or by drawing of a pen through a line or through 
any material word^ the rule in PigoVs case^ was — that where the 
obligee himself alters the deed by any of the above ways, although 
it is in words not material, yet the deed is void ; and if a stranger, 
without the privity of the obligee, alter the deed by any of the 
above ways in any point not material. It shall not avoid the deed. 
The later view is that in either case, only where a deed is altered 
in a material part of it so as to enhance the liability of the 
obligor, it shall be void®. The question in each case is whether the 
alteration made any material change as regards the rights and 
liabilities of the parties or their legal position.^ A subsequent 
affixing of a stamp on an account in a bahi is not a material altera- 
tion when the integrity or identity of a contract is not changed by 
the alteration and that is not done with a fraudulent design.® The 
rule as regards alteration of a deed is applicable to negotiable ins- 
truments®. 

As to the right of a person who has altered a deed or a negoti- 
able instrument to sue on the original consideration, the rule is — 
where there is no cause of action apart from the inadmissible 


3. Cf. Sec. 62, Ind. Coiit. Act. See ‘Accord and Satisfaction’, pp. 381-383. 

2. Pigot*s case, (1614) 77 E. R. 1177. 

3. Cf Master v. Miller, (1791) 4 T. R. 320 ; Aldous v. Gornwelly (1868) L. R. 

3 Q. B. 573 ; Mt, Oomti v. Meghraj Singhs A. I. R. 1933 All. 443, 448 ; 
Oour Ghand v. Prasanna Kumar, (1906) I. L. R. 83 Cal. 812, 816 ; 
Parbati Gharan v. Amarendra Nath, (1926) I. L. R. 53 Cal. 418 ; 
Lala Tulsi Ram v. Ram Saran, (1924-25) 29 C. W. N. 965 (P. C.) 
, (case of an immaterial alteration). 

4. Surendra Nath Bose v. Krishna Ghandra Kundu (1938-39) 43 C.W.N. 191 ; 

Janardan Parida v. Prandhan Das, A.I.R. 1940 Pat. 245 (where a con- 
ditional promise to pay contained in a document was made uncondi- 
tional promise to pay by cutting i)ortion of document). 

5. Fateh Mahomed v. Surja, A.I.R. 1939 Lab. 486. 

6. Sec. 87, Neg. Inst. Act ; Satga Narayan v. SiJtal Missir, A. I. R 1934 

Rang. 345 ; Santhu Mohideen v. Jamal, A. I. R. 1928 Mad. 1092 ; 
Bishop of Grediton v. Bishop of Exeter, (1905) 2 Ch. 455 (where the 
addition of the words “on demand” to a promissory note was held 
immaterial). 
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document, the whole claim fails with the inadmissible document. 
Where there has been a material alteration in the document, the 
farther questions for the consideration of the Court are— whether 
the alteration is fraudulent or innocent and whether the plaint is 
or can also be based on the original loan itself and evidence exists 
aliunde. Where the alteration is fraudulent, the Courts will not 
allow the plaint to be amended and the plaintiff to fall back on 
the original cause of action. But where the alteration, though 
material, is innocent and the plaint is based on the original cause 
of action as well as on the document altered, the claim, if properly 
proved, can be allowed on the original cause of action, or, if the 
original plaint is not on the original cause of action, it is open 
to the plaintiff to apply and the Court to consider whether the 
plaintiff should be allowed to amend it^. • 

To a suit based on an altered^ contract, deed or negotiable ins- 
trument, irrespective of whether the alteration was made with the 
consent of the creditor and the debtor or by the creditor himself 
without the consent of the debtor, so long as the alteration was made 
without the consent of the surety, the plea of the surety that the 
alteration has discharged^ him from his obligation is a good defence. 
So also an alteration in the terms of the contract by an Act of the 
legislature is a good defence by the surety as regards his discharge.^ 

The plea of material alteration is one of confession and avoid- 
ance and should be specially pleaded.^ 

6. Attestation, Want of : — The plea of want of attestation is a 
good defence to a suit based on a document required by law to be 
attested. So also a plea that the document was not attested in accor- 
dance with law. The last plea involves an express denial that the 
document was not duly executed and the plaintiff must prove the 

1. Rapjibhai v. Ranchhod, A. I. B. 1930 Bom. 66 ; Parbati Gkaran v. Ama- 

rendra Naih, (1923) I. L. R. 53 Cal. 418 ; Tapiram v. Jugalkishore, 
A. 1. R. 1926 Nag. 209. 

2. As to whether alteration should be material see Holme v. Brunskill, (1878) 

3 Q. B. D. 495. Alteration need not actually prejudice the surety ; 
Kashavlal v. Praiap, (1932) I. L. R. 56 Bom. 101. But see, Mathra Das 
V. Shamboo Nath, A. I. R. 1929 Lah. 203. It is immaterial that the 
alteration has subsequently been withdrawn : Ntiserwanji dbe. Co. v. 
Mabamayi, A. 1. R. 1938 Mad. 585. 

3. See. 133, Ind. Gont. Act, 1872. 

4. Sec. 133, Ind. Cont. Act, 1872. 

5. Davidson v. Cooper, (1843) 11 M. & W. 778. 
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docnment by the examination of at least one of the attesting 
witnesses unless all the attesting witnesses are dead or are not avail- 
able.^ The plea of want of doe execution of a document which is 
required by law to be attested involves the plea of want of due 
attestation.^ 

7. Authority — want ot : If the principal is sued by a person 
claiming to be his agent, he (the principal) may plead that the 
plaintiff never had any authority from him either express or im- 
plied, or that even if he had authority, the acta alleged were in 
excess of his authority or that the authority had been terminated by 
revocation or had ceased by renunciation or otherwise before the 
authority was exercised.^ 

If the principal is sued by a third person for, say, goods supplied 
to the agent acting within the scope of his ostensible authority, for 
and on behalf of the principal, the latter should not only plead want 
of authority or termination of authority by revocation or otherwise 
but also that the plaintiff at all material times had notice of the 
sarae.^ 

The plea of want of authority may under certain circumstances 
be taken in case of sale of goods by persons not the owner, of sale of 
goods by one of joint owners and of sale of goods by a person in pos- 
session under a voidable contract.® 

The plea that certain acts sought to be enforced are ultra vires 
a company or a corporation is equivalent to the plea of want of 
authority. 

The facts showing want of authority must be specifically plead- 
ed.® 

8. Benami : lu ^ suit for a declaration that the plaintiff is the 
real owner of the property in suit, he having purchased it from a 
third party or at a Court sale, the defendant may plead that the 
plaintiff is merely his benamdar.^ 

1. Hari Nath v. Nepal Ohandra, (1936-37) 41 C. W. N. 306 ; Mt, Hira Bibi v. 

Ram Hari IM, (1924-25) L. B. 52 I. A. 362. 

2. Mt, Hira Bibi v. Bam Hari Lai, supra, 

3. Secs. 201, 203. 204 and 207, Ind. Gout. Act. 

4. Sec. 208, Ind. Cont. Act ; Premabhai Hemabhai v. Brown, (1873) 10 B. 

H. C. R. 319. 

5. Secs. 27 to 29, Ind. Sale of Goods Act, 1930. 

6. Of. Byrd v. Nunn^ (1877) 7 Ch. D. 284 (where it was held that the defendant 

in his defence did not plead want of authority sufficiently). 

7. Cf. Sec. 66, O. P. Code ; Sankatha Prasad v. Mt, Rukmani, A. I, R. 1939 

All. 81 (case of a private purchaser) ; Keshri Mull v. Sukhan Ram^ 
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The defendant taking the defence of benami mast allege and 
prove the following ; ^ 

(a) the parchase money was paid by him ; 

(b) the property is in his possession and enjoyment ; 

(c) the title deeds are in his custody ; 

(d) the relationship of the parties, if that has any bearing on 
the probability of the benami. 

Benami is an inference of law from given facts. Therefore, the 
facts from which the said inference should be drawn, ought to be 
pleaded. The difference between a benami transaction and a sham 
transaction is this that in the former legal title is intended to 
be transferred, in the latter no interest, legal or beneficial is trans- 
ferred.* 

9. Capacity : The defence as regards capacity may arise out 
of (a) contractual capacity, that is capacity to enter into contractual 
relations or (b) the capacity in which the plaintiff sues or the defen- 
dant is sued. 

(a) Contractual capacity : In suits based on contracts, the 
plea of disqualification from contracting on the ground (i) that 
the defendant at the date of the contract was a minor accord- 
ing to the law to which he is subject,* or (ii) that at the time 
of entering into the contract he was of unsound mind,^ 
or (iii) that at the time aforesaid he was disqualified from 
contracting by any law tb which he was subject,® ought to be 
specifically taken in the defence, where such disqualification 
shall have the effect of rendering the contract void.® 

In England, a defendant who seeks to avoid a contract on 
the ground of his insanity, must plead not merely his in- 

(1933) 1. L, R. 12 Pat. 616 (case of a certified purchaser of a court 
sale). 

1. Cf. Promode Kumar v. Kali Mohan, (1922-23) 27 C. W. N. 305. 

2. Rangappa v. Rangasami, A. I. R. 1925 Mad. 1005. 

3. Sec. 11, Iiid. Cont. Act, 1872 ; cf. Kashiba v. Shripat, (1895) I. L. R. 19 

Bom. 697. 

4. Secs. 11 and 12, Ind. (Jont. Act, 1872. 

5. Sec. 11, Ind. Cont. Act, 1872 ; cf.' Laohmi Naratn v. Fateh Bahadur^ (1902) 

I. L. R. 25 All. 195, 202. 

6. Note : A person incapable of entering into a contract may be sued for neces- 

saries supplied (Sec. 68, Ind. Cont. Act) or under certain circumstances 
for refund of benefit received ; sec Ilanumantha Rao v. Sitharamagya, 
I. L. R. (1939) Mad. 203 ; ML Hamidafi Bihi v. Nanhe Mai, A. I. R 1933 
All. 371, 372. 
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capacity but also that the plaintiff knew of the defendant’s 
state. ^ 

In India, it is not necessary to plead that the plaintiff 
had knowledge of the defendant’s insanity or unsoundness of 
mind.® 

(b) Capacity in which the plaintiff sues or the defendant is 
sued : In a proper case, the defendant may take the defence 
that the plaintiff is not entitled to sue, say, in his personal 
capacity in regard to the estate of the testator of which the 
plaintiff is the executor or administrator, or that the defendant 
is not liable to be sued in his personal capacity, he having 
entered into the contract sued on in his capacity as executor or 
administrator. If two or more persons institute a suit under 

O. 1, r. 8, C. P. Code, the defendant may deny the representa- 
tive character of the plaintiffs. If an agent is sued in respect 
of contracts entered into by him in his capacity as agent, he 
may, under certain circumstances, take the defence that he is 
not liable to be sued. If a person executes a promissory note 
in his individual name, in a suit brought on the note against 
him as the Karta of a joint Hindu family, he may take the 
defence that ho is not liable to be sued in his capacity as 
Karta, as so on. 

10. Coercion : The facts constituting coercion must be pleaded 
specifically.® See ‘Coercion’ under ‘Particulars’, Chap. XX. 

11. Condition of Mind : “Wherever it is material to allege 
malice, fraudulent intention, knowledge or other condition of the 
mind of any person, it will be sufficient to allege the same as a fact 
without setting out the circumstances from which the same is to be 
inferred.”^ 

12. Conditions Precedent : A condition precedent is an event 
but for the happening of which, the right to sue will not arise. 
Conditions precedent may be imposed either by the provisions of 
some statute or ‘by the parties, either expressly or by necessary 
implication arising out of the construction of the document or 

1. hnperial Loan Go. v. Stones (1892) 1 Q. B. 599 C. A. ; Broughton v. Snooks 

(1938) 1 All. E. R. 411, 417. 

2. Cf. Secs. 11 and 12, Ind. Cont. Act, 1872. 

3. O.VI, r. 4, C. P. Code ; Puruahottam Daji v. Pandurang^ (1915) I. L. R. 39 

Bom. 149, 161. 

4. O. VI, r. 10, C. P. Code. 
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agreement, or they may be implied by law according to the natare 
of the transaction.’^ 

A condition precedent is ^not of the essence of the cause of action 
but it has been made essential. It is an additional formality 
superimposed on what otherwise would have been held 
valid^^ In other words, where the cause of action is otherwise 
complete and something more has to be done before the plaintiff can 
enforce his right by- suit, that something more is the condition pre- 
cedent. Where any condition precedent is of the essence of the cause 
of action, it must be pleaded by the plaintiff.* But where it is not 
of the essence of the cause of action but is only an ‘additional for- 
mality superimposed’, that is, where it is ‘condition precedent’ pro- 
perly so called, it need not be pleaded by the plaintiff.^ unless he 
is required to do so by the express provision of any statute.* 

(a) Conditions precedent imposed by statute : Illustrations : 
The consent of the Advocate-General or of the local 
government, as the case may be, is a condition precedent 
to the institution of a suit by two or more persons in res- 
pect of public nuisances* or public charities.^ Notice 
is a condition precedent to the institution of a suit against 
the Government or public officers in their official capacity.® 
Notice to the railway administration of a claim for compensa- 
tion for loss, deterioration or destruction of animals or goods 
is necessary under section 77 of the Indian Railways Act 
before a suit for compensation is maintainable against the 
railway company.® To the institution of a suit for ejectment 
by the lessor against the lessee where a lease of immovable 
property has determined by forfeiture for a breach of an 

1. Wharton's Law Lexicon, 14th Kdn., p. 228. 

2. Odgers on Pleading. 11th Edn., p. 96 ; Annual Practice, (1938) p. 361. 

3. Naraindas v. KunJilalj A. I. R. 1924 Nag. 162 (2) (Notice was held to be 

an essential part of the cause of action in the case of resale by the ven- 
dor on the vendee's default.). 

4. O. VI, r. 6, C. P. Code. 

5. Cf. Sec. 80, C. P. Code, requires notice to be alleged in the plaint. 

6. Sec. 91, O. P. Code. 

7. Sec. 92, C. P. Code. 

8. Sec. 80, C. P. Code. 

9. M. db S. M. Ry. Co. Ltd. v. Haridosa, (1918) 1. L. B. 41 Mad. 871 ; E. I Rly. 

T. Ajodhya Prasad, A. I. B. 1919 Pat. 150 ; E. T. By. Co. v. Faxal Elahi, 
(1925) I. L. B. 47 All. 136 ; Thakur Das v. E. I. Ry. Co., A. I. B. 1926 
All. 686. 



special Defmces 


391 


Oh. XVIL ] 


express covenant^ a notice in writing as required by section 
114A of the Transfer of Property Act, 1882, and a reasonable 
time for remedying the breach, in a case where the breach 
is capable of remedy, are conditions precedents Under 
section 51 of the Indian Contract Act, no promissor need 
perform his promise nnless the promisee is ready and will- 
ing to perform his reciprocal promise. Thus, in a suit for 
damages for breach of promise, as in any other action of 
breach of contract, the readiness and willingness of the 
plaintiff to perform his part of the contract, is a condition 
precedent and need not be pleaded by the plaintiff. ^ 

(ft) Conditions precedent imposed by agreement between parties : 
Illustrations : A condition in a fire policy that until a cer- 
tificate of the insured^s loss is produced, the loss of money 
should not be payable is a condition precedent to the main- 
tainability of a suit to recover the loss.® A condition in a 
policy to secure the insured against the fraud of the em- 
ployee that the employer should, when required by the 
company, use all diligence in prosecuting the employee to 
conviction for any fraud, constitutes a condition precedent, 
and its non-performance is a good defence to the action.* 
If A. agrees to pay a certain sum of money to B. upon deli- 
very of certain bills by B. to C., the delivery of the bills is 
a condition precedent to B.’s right to sue for recovery of the 
money.® 

The plea that there is a condition precedent to the plain- 
tiff^s right to sue may be taken by the defendant even where 
there is a partial or defective performance of a condition 
precedent, unless the condition and performance are made 


1. 114A, Transfer of Property Act, 1882. Oates v. Jacobs, (1920) 1 Oh. 567. The 

defendant may rely on a defence that reasonable time has not elapsed 
though he has not pleaded that fact ; Hopley v. Tarvin Parish Oouncil, 
(1910) 74 J. P. 209. 

2. (Firm) Kanwar v. (Firm) Qanpat, (1926) I. L. R. 7 Lah. 442 ; Jeffersonv. 

Paskell, (1916) 1 K. B. 57. 

3. Oldman v. Bewicks, (1786) 126 E. R. 713 ; Worslsy v. Wood, (1796) 6 

T. R. 710. Of. ItopsT v. Lendon, (1859) 120 E. R. 1120. 

4. London Ouarantee Oo. v. Fearnky, (1880) 5 A. 0. 911. Cf. Welch v. 

Royal Exchange Assurance, (1939) 1 K. B. 294. 

5. Bradley v. Chamberlyn, (1893) 1 Q. B. 439. 
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divisible aad apporfcionable, as in the case of a contract for 
the delivery of goods or any part thereof or of a covenant 
to build or repair several distinct houses.^ Bot after the 
plaintiff has performed the contract in a substantial part 
and the defendant has accepted the benefit of part perfor- 
mance the latter may thereby be precluded from relying upon 
the performance of the residue, as a condition precedent to 
his liability. He must perform the contract on his part and 
claim damages in respect of the defective performance.^ 

A peculiarity of conditions precedent is that an illegal 
condition or a condition which has been made impossible by 
the person who imposed it will avoid the obligation.* There- 
fore, where the defendant relies upon the non-performance 
of a condition precedent as a ‘defence, the plaintiff in his 
reply may set up the case that it is an illegal or impossible 
condition. But if the condition precedent is neither illegal 
nor impossible and the plaintiff knows that it has not been 
performed, “the strictly proper course is for him to state the 
fact in his plaint and then to allege the facts on which he 
relies as excusing its non-performance, for the burden of 
proof lies on him.^* It is pointed out by Bullen & Leake that 
in England “in practice the usual course is for the plaintiff 
in this case, also to say nothing about the matter leaving the 
defendant to take the objection if he wishes in his Defence. 
The plaintiff will then plead his excuse in the Reply, al- 
though such a Reply is technically a departure from the 
allegation implied in the Statement of Claim that all condi- 
tions have been fulfilled.’^^ In India, having regard to the 
limits placed upon the plaintiff’s right of reply under 0. 
VIII, r. 9, C. P. Code, the strictly proper course and not the 
English practice ought to be followed. 

An averment of the due performance or occurrence of a 
condition precedent shall be implied in every pleading and, 

1. Wilson V. London Adriatic Steam Nav. Oj,, (1865) 35 L. J. C. P. 9; Wilkin- 

son V. Clements, (1872) 42 L. J. Oh. 38. 

2. Leake on Contract, p. 501 ; Mills v. JBlaekall, (1847) 11 Q. B. 358 ; 

Carter v. Seargill, (1875) L. E. 10 Q. B. 564, 

3. Wharton’s Law Lexicon, 14th Edn., p. 229. Of. Sec. 13(3) of the Ind. Sale 

of Goods Act. 

4. Bullen & Leake, 8th Edn., p. 163n. 
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nnleas otherwise provided by any statute, it need not be 
alleged. It is for the defendant who intends to contest the 
performance or occurrence of a condition precedent to state 
specidcally what that condition was and to plead its non- 
performance.^ If the pleadings are silent, that is, if neither 
party refers to the condition, they must be| read as implying 
an allegation of performance.® Even where the perform- 
ance of a condition precedent is implied, the burden of proof 
is on the plaintiff.^ 

If any condition in a contract is relied on by the defen- 
dant as a condition precedent, he must state its terms and 
between whom it was made and whether verbally or in 
writing.* An exception to the rule that the plaintiff need 
not plead the performance of a condition precedent is pro- 
vided in section 80 of the Civil Procedure Code, which 
requires that the plaint shall contain that notice under that 
section had been given. 

An allegation which is of the essence, which forms part of 
the cause of action is not a condition precedent within the 
meaning of Order VI, rule 6 of the C. P. Code and must be 
pleaded by the plaintiff.® 

The difference between a material fact constituting or 
forming part of the cause of action and a condition precedent 
is liable to be overlooked and is often overlooked in the 
judgments of the Indian Courts.® A notice of dishonour of a 
bill of exchange or cheque by the drawee or acceptor must be 
given to the drawer by the holder thereof before the drawer 


1. O.VI, r. 6, 0. P. Code which is equivalent to O. XIX, r. 14, R. S. 0. ; Oates 
V. Jacobs^ (1920) 1 Ch. 567 ; fd. in Marti Manohar v. Raja Nand 
Singhj A. I . R. 1924 Pat. 205 ; In re Harris Calculating Machine Co., 
Sumner v. The Company, (1914) 1 Ch. 920. 925 ; Jolly v. Brown, 
(1914) 2 K. B. 109, 120 ; Firm Kunioar v. Firm Oanpat, (1926) I. L. R. 
7Lah.442. 

2., Murli Manohar v. Raja Nani Singh, supra, 

3. Maharaja Bikram Kishore y. Tafaxal Hussein, (1933) I. L. R. 60 Cal. 733. 

4. Annual Practice (1938), p. 361. 

5. Aimual Practice (1938), p. 361. 

6. Cf. Jagannadha v. Lakskmana, A. I. R. 1925 Mad. 132 ; Naraindas v. 

KunjUal, A. I. R. 1924 Nag. 162 (2) (case of notice of resale). Shanmu- 
ga V. Bamalingam, A. I. R. 1928 Mad. 952 (where a demand is said to be 
of the substance of the cause of action and also a condition precedent). 
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can be made liable unless such notice was waived or excused.' 
The consequence of not giving due notice of dishonour is to 
discharge all parties who are entitled to require such notice. 
Dishonour and notice of dishonour are therefore material 
facts and the plaint must state those facts, or facts relied on 
as excusing the giving of such notice. They are part of the 
cause of action of the holder.^ 

In a suit for specific performance the plaintiff's readiness 
and willingness to perform the contract on his part is of 
the essence of his cause of action and hence he has to 
allege, and if the fact is traversed, ho is required to prove, 
a continuous readiness and wdllingness from the date of 
the contract to the time of the hearing, to perform the 
contract on his part.® In a suif for ejectment due notice 
to quit where the tenancy was determinable by notice is 
part of the plaintiff's cause of action and must be pleaded. 
In the above cases if the condition which is of the essence 
of the cause of action is not pleaded in the plaint, the 
defendant need not plead the existence and non-perform- 
ance of the condition by the plaintiff, and the plaintiff 
ought not to be permitted to prove the condition, because he 
has not pleaded it, without an amendment of his plaint. 

18. Consideration : Subject to the Exceptions specified in Sec. 
25, and Sec. 28 (Exception 2), of the Indian Contract Act, 1872, con- 
sideration^ is a necessary element in a binding contract.® 

Keeping the above rule and its exceptions in view, we may con- 


1. Sec. 30, Ncg. Inst. Act. Of. Secs. 35 and 95 of the Act. For when notice of 

dishonour is dispensed with, see Sec. 98 of the Act. 

2. Per Westropp C. J., in Mulehand Joharimal v. Suganchand, (1876) I. L. R. 

1 :Bom. 23, 43, fd. in Pam Ravji Jamhhekar v. Pralhaddas, (1896) 
I. L. R. 20 Bom. 133. Cf. Fruhauf v. Qrosvenor & Co., (1892) 61 L. J. 
Q. B. 717. 

3. Ardeshir Nama v. Flora Sassoon, (1927-28) L. R. 55 I. A. 360, 373, fd. in 

Narinjan Y. Muhammad Yunus, A. I. R. 1932 Lah. 265, and Madan 
Choudhry v. Kamaldhari, A. I. R. 1930 Pat. 121 ; Teju Kaya db Co. v. 
Oangii Nensey db Go., (1933) I. L. R. 57 Bom. 292. 

4. See. 2, Ind. Cont. Act, 1872. In England, a simple contract requires valu- 

able consideration to support it but if the promise is by deed even the 
express absence of any consideration will not affect its validity in law or 
in equity. 

5. Of. Sto. 10, Ind. Cont. Act, *1872, 
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aider the special defences as regards consideration under the follow- 
ing heads : 

(a) Presence of consideration : In a suit to set aside a deed on 
the ground that there was no cosideration for the deed, the 
defendant may plead that there was good, sufficient or valu- 
able consideration for the same, even if that consideration is 
not identical with that stated in the deed itself.^ 

{V) I’otal absence or total failure of consideration : Total absence 
or total failure of consideration is a good defence and must 
be pleaded specifically,® “A variety of circumstances might 
defeat the consideration, and ought therefore to be stated in 
order the plaintiff might know what he has to meet,”® A 
common instance of an agreement without consideration is 
where a voluntary or gratuitous promise not falling within 
the Exceptions mentioned above is given or accepted. * 

In the case of negotiable instruments, consideration is pre- 
sumed, and plain tifl: need not plead consideration. If the 
defendant relies upon absence or failure of consideration as 
a defence he must plead that defence specifically and the 

1. Kailaah Chandra v. liarish, (1900-01) 5 O. W. N. 158. 

2. SoiiUtjall V. Rigfh Forman v. Wri(jht,{[}^T^l) 11 C. B. 481 (where the defenec 

was that the promissory note sued on was obtained from defendant 
upon a representation by plaintiff that a sum of money was owing from 
defendant to plaintilf by virtue of an indenture, whereas no such sum 
was owing.) 

3. Per Lord Abingcr O. B., in Stowjhton v. Earl of Kilmoreyt (1835) 150 

E. K. 31. 

4. Abdul Axix v. Masum AH, (1914) I. L. B. 3G All. 268, 271 ; cf. Adaitya v. 

Prem Gkand, (1929) 49 C. L. J. 278. 

5. Suppan Samban v. Sadaya Moopan; A. I. K. 1927 Mad. 1146 (case of total 

absence of consideration. Fads : Defendants executed a pro-note as 
a security to cover the advance which the plaintiff was willing to pay 
on behalf of the defendants in connection with an expected litigation, 
but as a matter of fact the plaintiff did not spend any money for such 
litigation) ; Solly v. Jlinde, (1834) 149 E. B. 865 (case of a total failure 
of consideration. Facts : B., being very ill, made his will and stated 
that he had left A. £100/- for his trouble in acting as his executor. 
Three days after that, A. said to B. that as he was to have £100/- for 
acting as his executor, it would save the legacy duty if B. would thcji 
sign a pro-note for the amount, which B. accordingly did. B. recovered 
from his illness and A. died in the life-time of B. In. an action on the 
pro-note brought by the executors of A. against the executors of B., it 
was held that there was a total failure of consideration and the amount 
could not bo recovered on the note.) ; cf Sec. 43, Neg. Inst. Act, 1881. 
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plaintiff need not in his Reply, if any, state what the con- 
sideration was.^ 

Bat absence of consideration in the case of negotiable ins- 
truments can be gone into between immediate parties to 
the transaction, and “also between remote parties where it 
has passed without consideration through the intermediate 
parties ; but the want of consideration throughout must be 
stated in the defence, and must be proved if denied/^^ 

Thus, if A. gave a promissory note to B. for Rs. 100/- and 
received payment from B. by a cheque which on presenta- 
tion was dishonoured, in a suit by B. on the note, A. is 
entitled to take the defence of total absence or failure of 
consideration. If the defendant accepted a Bill for the 
plaintiff's accommodation, in a suit on the Bill, the defendant 
ought to take the defence that the Bill sued on was accepted 
by the defendant for the accommodation of the plaintiff, and 
there never was any consideration for the acceptance or 
payment thereof by the defendant.® In a suit by an indor- 
see of a Bill against the drawer, the latter may take the 
defence that he drew the Bill for no consideration and that 
the drawee also indorsed the Bill for no consideration. 

If consideration paid at the time of drawing, accepting or 
indorsing is to fail, subsequent failure is as good a defence 
as the original want of consideration.^ But failure of con- 
sideration is no defence against a holder for value or any 
person deriving title under him.® 

(c) Partial absence or partial failure of consideration: Partial 
absence or failure of consideration is not a defence to the 
whole amount of consideration. It is a defence affecting the 
instrument protanto^^ but the quantum to be deducted on 

1. Bullcn & Leake, 8th Edn., p. 617 (n). 

2. Bullen & Leake, 8th End., p. 617 in) \ Sec. 43, Neg. Inst. Act, 1881. 

3. Bullen & Ijeake, 8th Edo., p. 617. See Exception I to Sec. 43, Neg. Inst. 

Act, 1881. 

4. EUiott V. Orutehley^ (1906) A. C. 7. 

Secs. 43 and 59, Neg. Inst. Act, 1881. 

6. Munshi Bajrangi v. Udit Narmn^ (1905-06) 10 C. W. N. 932 (suit on a 
mortgage where it was proved that the amount actually advanced was 
less than what was stated in the bond. Deem made for amount 
actually advanced) ; cf. Sec. 44, Neg. Inst. Act, 1881. 
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that account must be liquidated and must be in the nature 
of a certain debt. 

(d) Difference in the character of consideration : It is open to 
the parties to plead and prove that the actual consideration 
for a deed was different from what was mentioned in the 
deed, and even oral evidence is admissible to prove the 
difference in the character of consideration.^ Thus, where 
A. executed a sale deed in favour of B., stating Rs. 800/- as 
the consideration and then sued B. for recovery of the 
amount, alleging that it was unpaid, B. may plead and prove 
that the real consideration was service rendered by him to 

A. 2 Where A, executed a sale deed in favour of B. and B, 
executed a sale deed in favour of A. and Rs. 1000/- is men- 
tioned as the consideration in each of the sale deeds, in a 
suit by A. against B. for recovery of Rs. 1000/- as the unpaid 
consideration of the deed executed by him in favour of B., 

B. may plead and prove that the real consideration was the 
property given in exchange.® 

(e) Inadequacy oj consideration : Where the consideration is 
lawful and of some value,^ the Court will not go into the 
question of its adequacy,® but inadequacy of consideration 
may be taken into account by the Court in determining the 
question whether the consent of the promissor was freely 
given.® Therefore, a party seeking to set aside or resist a 
transaction on the ground of inadequacy of consideration, 
must show such inadequacy as will involve the conclusion 
that he either did not understand what he was about, or was 
the victim of some imposition,^ such as fraud, coercion or 
undue influence. 

1. Annada Ckaran v. Hargobinda, (1922-23) 27 C, W. N. 490, 500 ; Lala 

Himmcd Sakai v. Llewhellen, (1835) I. L. B. 11 Cal. 486. 

2. Nathu Khan v. Sewak Koerif (1910-11) 15 0. W. N. 408. 

3. Muhammcul Yusuf v, Muhammad Musa, (1907) 4. A. L. J. 441. 

4. Simons v. Lang, (1849) 13 L. T. O. B. 74 ; Bolton v. Madden, (1873) L. B. 9 

Q. B. 55. 

5. Adih el Hinnawi v. Yc^eoub, A. I. B. 1936 P. C. 139. 

6. Expln. 2 to Bee. 25. Ind. Cout. Act, 1872. 

7. Administrator •General v. Juggeswar, (1678) 1. L. B. 3 Cal. 192 (P. C.) ; cf. 

Kedari v. Atmarambhat, (1865) 3 B. H. C. B. (A. C. J.) 11, 18, 19; 
Bhimbhat v. Yeshwantrao, (1901) I. L. B. 25 Bom. 126, 128 ; Banda AH 
V. Banspat Singh, (1882) I. L. B. 4 All. 352 (extreme inadequacy— pre- 
sumption of oppression). 
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(/) Illegal or unlawful consideration : Every agreement of 
'which the object or consideration is unlawfaP is void. 

Where any part of single consideration for one or more 
objects, or any one or any part of any one of several con- 
siderations for a single object is unlawful, the agreement 
is void/^ But if the promise be divisible and apportionable 
to the several parts of the consideration, the promise in so 
far as it is not attributable to the illegal consideration may 
be valid. In other words, where you can sever the legal 
from the illegal part of a covenant, ‘yon may reject the bad 
part and retain the good’.^ 

Whore an agreement is illegal or immoral, but the suit is 
based on another agreement which is naturally connected 
with or has for its support the* original agreement, the 
intimate connection between the two agreements is a good 
defence.* 

Illegality is no defence where it was unknown to the 
plaintiff and was not apparent on the face of the transaction.^* 

hi the case of an executory illegal agreement^ the person 
who has paid money or delivered goods under the agreemoiit, 
may, before the illegal purpose is carried out, repudiate the 
transaction and recover back the money or goods as upon a 


1. Under Sec. 23, Ind. Coiit. Act, 1872, the consideration or object of an agree- 

ment is lawful, unless— it is forbidden by law ; or is of such a nature, 
that if permitted, it would defeat the provisions of any law ; or is 
fraudulent ; or involves or implies injury to the person or pmperty of 
another ; or the Court regards it as immoral or opposed to public policy. 
Cf. Sayamma v. Punamchand, (1933) I. L. R. 57 Born. 678 (consider- 
ation was the compounding of a non-compoundable criminal charge) ; 
Nabidad Khan v. Abdul Rahman, (1931) I. L. R. 53 All. 130 (con- 
sideration was withdrawal of a criminal prosecution against a third 
party). 

2. Sec. 24, Ind. Cont. Act, 1872 ; Waite v. Jonesy (1835) 131 E. R. 1270. 

3. Mohammad Khalilur Rahman v. Muxammilullah Khan, A. I. R. 1933 

All. 468, fg. Shackdl v. Rosier, (1836) 2 Bing. N. C. 634, and 
Pickering v. Illfracombe Ry., (1863) L. R. 3 C. P. 250 ; W. M, Grant v. 
Eklal Jha, A. I. R. 1922 Pat. 171, 177 ; Saundatti Yellama Municipality 
V. Shripadbhat, (1933) I. L. R. 57 Bom. 278 ; Baker v. Hedgeeock, (1888) 
39 Ch. D. 520. 

4. Kali Kumari v. Mono Mohini, (1935) I. L. R. 63 Cal. 445. , 

5. Fletcher y, Har cot, (1622) 123 E. R. 1097 ; consd. in Betts v. Qibbins, (1834) 

2 Ad. & El. 57. 
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total failure of coDsideration, but if he waits till the illegal 
purpose is carried out, ho cannot maintain an action.' In 
the last caso, the defendant must plead facts showing that it 
was an executory illegal agreement, that the illegal purpose 
has been carried out and that there was no repudiation by 
the plaintiff of the transaction at all, or at any rate, before 
the illegal purpose was carried out. 

In the case of an executed illegal contract^ money paid 
under it whether as the consideration or in performance of 
the promise cannot be recovered back ; for the parties are 
then equally delinquent (in pari delicto) and the rule applies 
that “m pari delicto melior est conditio posHdentUJ**^ The 
same rule would apply where the illegal purpose has been 
executed in a material part, though it remains unexecuted 
in another material part,^ or where it has been executed as 
far as possible and further execution has become im- 
possible.^ 

If a contract sued on is ex facie illegal, the defendant need 
not plead that it is illegal, but if it is not ex facie illegal and 
the defendant desires to raise the plea on facts nltray ho must 
plead those facts,® in order to save the plaintiff from sur- 
prise.® Rut if it is brought to the notice of the Court 
that the consideration for a contract is in whole or in part 
unlawful, the Court is bound to give effect to the fact 
thus brought to its notice even though the defendant has 

1. Per Mellish, L. J., in Taylor y. Bowers, (1876) 1 Q. B. D. 291, consd. in 

Kcarley v. Ihomson, (1890) 24 Q. B. D. 742 ; Srinivasa Ayyar v. Scsha 
Ayyar, (1918) I. L. B. 41 Mad. 197. Cf. Jadii Nath Poddar v. Rup IaiI, 
(1906) I. L. li. 33 Cal. 967 (case of a fraudulent transfer, fraud not hav- 
ing been carried into effect) and Petherpermal v, Muniandy, (1908) I, L, 
R. 35 Cal. 651 (P. C.) ; Qadir Dukhsh v. Hakam, (1932) I.L.K. 13 Lah. 713 
(F. B.). 

2. Taylor v. Chester, (1869) L. R. 4 Q. B. 303, 313, fd. in Vilayat Husain v. 

Misran, (1923) 1. L. R. 45 All. 396, 398. Cf. Qadir Bidchsh v. Hakam, 
supra, 

3. Kearley v. Thomson, supra, fd. in Srinivasa Ayyar v. Sesha Ayyar, 

Bupra. 

4. Re Great Berlin Steam Boat Go, (1884) 26 Ch. D. 616. 

5. Norik Western Salt Co, v. Electrolytic Alkali Go, (1913) 3 K. B. 422 ; 

Lipion v. Powell, (1921) 2 K. B. 51 ; Nur Ilahi v. Mawax Khan, A. I. R. 
1925 Lah. 345 ; Maung Sein Htin v. Ghee Pan Ngaw, (1925) I. L. R. 

3 Rang, 275. 

6. Lipton V. Powell, supra. 
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not pleaded the illegality and does not wish to raise the 
objection.^ The Coart does not sit to enforce, illegal con- 
tracts. There is no question of estoppel ; it is for the protec- 
tion of the public that the Court refuses to enforce such a 
contract.^ 

14. Contributory Negligence : — In a suit for damages for negli- 
gence, contributory negligence is a good defence. Where contri- 
butory negligence is a defence the mere averment that the plaintiff 
has been guilty of contributory negligence is not sufficient. All 
facts showing or tending to show that the accident was caused partly 
by the negligence of the plaintiff and partly by the negligence of the 
defendant must be pleaded. Where such plea is taken it is the duty 
of the Court to endeavour to ascertain whether the negligent act or 
omission of the plaintiff ^ or that of the defendant was the cause of 
the accident.^ Again, damage is the gist of the action. Therefore 
a party setting up a case of negligence must allege and prove both 
the breach of duty and damage.^ The defendant may, in a given 
case, plead that the negligence of the plaintiff was the sole cause of 
the accident and plead contributory negligence in the alternative.^ 

15. Damages : — The defendant need not plead specifically to 
damages claimed by the plaintiff. A general denial is sufficient.® 
This rule applies to both general and special damages. But where 
special damages are claimed by the plaintiff, the defendant may 
object that the special damage stated is too remote or is not suffi- 
cient in point of law.^ 

Matters in mitigation of damages io be pleaded. They are 

not material' facts in the sense that they are essential to the defen- 

1. Narayanamurti v. Jiamalingamf A. I. B. 1933 Mad. 187 ; Aliee Mary Hill 

V. William Glarhe, (1903) I. L. B. 27 All. 266 ; Kregor v. Hollins, (1913) 

109 L. T. 225, C. A. 

2. Per Scrutton L. J., in Re Mahmoud db Ispakani (1921) 2 K. B. 716. 

3. In re ^*Bahenfels/* (1929) I. L. B. 56 Cal. 763 ; Krishna Murari v. Dixit 

Chaturbhujy A. E. B 1933 All. 214 ; Mathuranayagam PiUai v. MunU 

eipal Council, Madura. A. I. B. 1937 Mad. 152 ; Yoosaf Sagar Abdulla v. 

S. S. '^Ellorar A. I. E. 1939 Bind. 349. 

4. The Karamea (1922) 1 A. 0. 68 ; S, S. Heranger (owners) v. 5. iS. Diamond 

(owners), (1939) 1 A. 0. 94, 104. 

5. Kansi Ram v. Mrs, Owen Roberts, A. I. B. 1939 Lah. 565, fg. Tidy v. Bait- 
man, (1934) 1 K. B. 319 (contributory negligence is a question of fact). 

6* O. VIII, r. 3, C. P. Code ; Ross A Oo. v. Seriven, (1910) I. L. R. 43 Cal. 

1001,1010. 

7. Bee Annual Practice, 1938, p. 382. 
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dant’s defence which he mneb prove or fail bub bhey are maberial in 
the sense that they must be proved and discassed at the trial as 
af!:ecting the amount of damages which the plaintiff onght to get. 
It was held in the ca,Qe ot Millington y. Loring^ that the plaintiff 
ought to plead matters in aggravation of damages. In the later 
case of Wood v. Earl of Durham'^ it was held that matters in mitiga- 
tion of damages ought not be pleaded, because they are not material 
on the main issue and also because under O. XXI, r. 4, R. S. C , no 
defence is necessary as to damages claimed or their amount. In 
spite of the above decision, as a matter of practice, in England, no 
objection can be taken if such matters are pleaded.^ 

In India, there is no rule in the Civil Procedure Code correspond- 
ing to O. XXI, r. 4, R. S. C, and accordingly, such matters ought to 
be pleaded."^ 

16. Estoppel : In some cases the law will not allow a party to 
attempt to prove at the trial any matter, 

(a) which has been already decided against him, or 
(h) which is contrary to an essential averment made by 
him in a deed, or 

(6*) which is contrary to what he himself represented to be 
the fact. 

In each of the above oases he is said to be “estopped” from 
pleading or proving such matters. 

The English law recognises three kinds of estoppel, 
namely, 

(a) by Record, 

{b) by Deed, and 
(c) in pais. 

The Indian law has not in terms adopted this classification, but 
the rules of estoppel in force in India' substantially come under the 
above heads and may usefully be considered under those heads. 

(a) Estoppel by Record : Matters of record giving rise to 
estoppel are in modern times limited to matters of records of 


1. Millington v. Loving, (1880) 6 Q. B. D. 190. Cf. Scott v. Sampson, (1882) 8 

Q. B. D. 491 (where evidence of matters in mitigation of damages was 
not allowed because not pleaded). 

2. Wood V. Earl of Durham, (1888) 21 Q. B. 1). 501. 

3. See Odgers on Pleading, 11th Edn., pp. 97-99. 

4. See Mulla’s Commentariea on the C. P. Code, under O. VI, r. 2, 

51 
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Courts of law.* Such records are twofold: (i) Record of 
proceedings of a Court of law, and {it) Record considered as 
a judgment.^ 

In the first case, ‘no one whether party, privy or stranger, 
is permitted to deny the fact that the proceedings narrated 
in the record took place, or the time when they purport to 
have taken place, or that the parties there named as litigants 
participated in the cause or that judgment was given as 
therein stated ; unless in a direct proceeding instituted for 
the purpose of correcting or annulling the record.’ 

In the second case, the admissibility and effect of judg- 
ment depends upon whether the judgment is in rem or 
in personam^ and upon the question whether the judgment 
is that of a domestic or foreign Court.* 

Judgments are the most extensive species of record. 

In India, estoppel by record is dealt with by the Civil Pro- 
cedure Code, sections 11 — 14, and by sections 40—44, Indian 
Evidence Act. 

Any party to a suit or other proceeding may show that 
any judgment, order or decree which is relevant under 
sections 40, 41, or 42 of the Indian Evidence Act and which 
has been proved by the adverse party, was delivered by a 
Court not competent to deliver it, or was obtained by fraud 
or collusion.^ 

A judgment mter partes creates an estoppel if it results in 
res judicata.^ 


1. Letters patent, pleadings, warrants of attorney, which were among the 

matters of record enumerated by Lord Coke, are now obsolete ; Hals. 
2nd Edn., Vol. 13, p. 403, Art. 456. 

2. Ahsan Hussain v. Maina, I.L.R. (1938) Nag. 431. 

3. Marati v. Jagannathdas, A. I. B. 1939 Nag. 72 ; Nataraja Pillai v. 

Suhbaraya Gheitiar^ I.L.B. (1939) Mad. 507 (judgment of a foreign Court 
when judgment in rem). 

4. Sec. 44, Ind. Evidence Act ; cf. Chenvirappa v. Puitappa, (1887) I. L. R. 

li Bom. 708, 713 ; Varadarajulu Naidu v. Srinitasulu, (1897) I. L. R 
20 Mad. 333. 

5. Sec. 40, Ind. Evidence Act, read with Sec. 11, C. P. Code. Estoppel must 

be distinguished from res-judieaia : Res-judicata ousts the jurisdiction 
of a Court, while estoppel only shuts the mouth of a party : OassamaUy 
V. Sir Currimbhoy Ebrahim, (1912) I. L. R, 36 Bom* 214- 
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A Its pendens without judgment creates no estoppel^ 

An ^estoppel against €stoppel\ as where there are conflict- 
ing judgments in remy shall have the effect of setting the 
whole matter at large^. But an existing estoppel arising 
from a judgment inter partes is unaffected by a subsequent 
judgment, inter partes or in rem^ where parties to the later 
judgment are different or are not both representing the 
same interest in the earlier proceedings^. 

(b) Estoppel by Deed : The old common law doctrine of 
estoppel by deed, namely, that a man shall not be permitted 
to dispute his own solemn deed, in other words, he shall 
always be estopped by his own deed or not permitted to 
aver or prove anything in contradiction to what he has so 
solemnly and deliberately avowed*, cannot be strictly 
applied to India®, where the form of expression or the 
literal sense is not so much to be regarded as the real in- 
tention of the parties which the transaction discloses®. 

According to the above common law doctrine, a document 
executed under seal is conclusive, not merely as to the 
interests conveyed but also as regards matters of recital^. In 
the last case, estoppel arises where the action is brought 
to enforce rights arising out of the deed and not collateral 
to it*. A party is not prevented from disputing the correct- 


1. Ilitchin V, GampbeU, (1772) 95 E. R. 1069. 

2. JIutehingsy (1881) 6 Q. B. D. 3(X) C. A., prr Ix)r(l Bclborne L. C. at 
p. 303. 

3. Poulton V. Adjustable Cover etc. Go., (1908) 2 Ch. 430. 

4. 2 Blackst. Comm. 295 ; Bowman v. Taylor, (1834) 2 Ad. & El. 278, 291. 

5. Ratn Gopal v. Blaquire, (1867) 1 B. L. R. (O. O.) 37 ; Param Singh v. Lalji 

Mai, (1876-78) I. L. R. 1 All 403 ; Kedarnuth v. Donxelle, (1873) 20 Suth. 
W. K. 352 ; Qokaldas Oopaldas v. Puranmal PremsukMas, (1864) I. L. 
R. 10 Cal 1035 ; Rajah Sahib Perhlad v. Baboo Budhoo Sing, (1869) 12 
Moo. I. A. 275. 

6. Thakur Vasonji v. ML Ghanda Bibi» (1914-15) 19 C.W. N. 873 (P. 0.) ; 

Hunoomanpersaud Panday v. Mt, Babooee, (1856) 6 Moo. I. A. 393, 411. 

7. Cf. Bowman v. Taylor, supra ; Lainson v. Tremere, (1834) 1 A. & E. 

792. 

8. Wiles V. Woodward, (1850) 5 Exch. 557, 563 ; Lainson v. Tremere, supra, 

at 801, 802 ; Young v. Raincock, (1849) 7 C. B. 338 ; Stroughilt v. Buck, 
(1850) 14 Q. B. 781 ; Carpenter v. BuHevy (1841) 8 M. A W. 212. 
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ness of that which is not an essential averment but is a 
mere description, such for instance, as the date of the deed, 
the quantity of land, its nature, arable or meadow and the 
like^. In other words, there is no estoppel if action is not 
founded on the deed. 

In India, a deed is not conclusive as regards the interests 
conveyed. Thus, in India, a deed of conditional sale in 
favour of the defendant may be shewn to have been execut- 
ed in order to protect the claims of third persons. A con- 
veyance may be shown to be a mere benami transaction. 

As regards estoppel by recitals in a deed, the principle 
accepted in a large number of cases in India is that state- 
ments in documents are, as admissions^, always evidence 
against the parties ; but estoppel by recitals can only arise 
if any material statement in a deed can be brought within 
the rule as to estoppel by conduct contained in Section 11 r> 
of the Indian Evidence Act®. In a Calcutta case, Mookerjee 
J,, stated tlie doctrine in another form ; To give a reci- 
tal effect of an. estoppel it must be shown that the object 
of the parties was to make the matter recited a fixed fact 
as the basis of their action'*. 

(c) Estoppel in pais : According to the modern doctrine, the term 
is said to arise from (a) agreement or contract ; (b) act or conduct 
or representation®. 

(/) Estoppel hy agreement : Estoppel may be found to exist 
where there is an agreement either express or to bo implied 
from the conduct of the parties or the nature of, the 
transaction itself which justice requires should be enforced. 

1. See Taylor on Evidence. 

2. Such admissions may have the effect of shifting the onus ; Chandra Kun- 

war V. Ghaudhri Narpat^ (1907) I. L. R. 29 All. 184 (P. C.). 

3. Cf. Param Singh v. Lalji Mai, (187G-78) I. L. R. 1 All. 403 ; Sadhu Churn 

v. Basudev, (1905-06) 9 C. W. N. ccviii ; Johnstom v. Gopal Singh, (1931) 
I. L. R. 12 Lah. 546. 

4. Bipin Bekary v. Tincowri, (1911) 13 C. L. J. 271. 

5. “Estoppel in pats'* under the ancient doctrine of the common law, sprang 

from {i) livery of seisin ; (ii) entry ; {Hi) acceptance of rent ; (/e>) 
partitioji ; and (r) acceptance of an estate. 
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The entire law of estoppel by agreement has been explained 
in the case of Hup G/tand Ghose v. Sarbessur Gfumdra^ 
from which the following extracts have been taken : 

“Sections IIC and 117 of the Indian Evidence Act 
mention certain well-known forms of estoppel by agree- 
ment, viz,^ that of the tenant, the licencee, bailee, and 
acceptor of a bill of exchange. Bnt these sections are 
not exhaustive of the doctrine of estoppel by agreement. 
The case of Dalton v. Fitzgerald^ is an instance of such 
an estoppel which is not provided for by the Act.” 

“P^stoppel by agreement may arise where the parties did 
not come to an express agreement but dealt with one 
another on the bj^^iis of a conventional state of facts, and 
the estoppel is nothing but the carrying out what the 
parties as honest men must have intended at the time of 
making the bargain. The tenant, and licencee and bailee 
obtaining possession are taken to accept it upon the terms 
that they will not dispute the title of him who gave it to 
them and without his permission they would not have got 
it. The act of acceptance of a bill amounts to an under- 
taking to pay to the order of the drawer. Another ins- 
tance of such an estoppel may arise out of the doctrine of 
election e.g., where the party cannot both approbate and 
reprobate.^ The principle of such an estoppel is — that 
where property is taken under an instrument and the 
taking possession is in accordance with a right which 
would not have been granted except upon the understand- 
ing that the possessor should not dispute the title of him 
under whom the title was derived.” 

“Although a tenant cannot question his landlord’s title, 
a grantee in fee may do so, because it is not a case of 


1. Uup Ghand Ghose v. Sarbessur Chandra, (1905-0G) 10 C. W. N. 747. 

2. Dalton v. Fitxgerald, (1897) 1 Ch. D. 440, on appeal (1897) 2 Ch. D. 86. 

(In that case the defendant obtained possession of certain land from a 
grantor who had no title to it. By means of that possession he wns 
able to acquire a good title b^ possession against the true owner. 
Eeldt he was estopped as against the grantor and his remainder man 
from disputing the validity of the deed of grant.) 

3. ML Bihi Kundo v. Onkar Nath^ A.I.R. 1939 Lah. 63. 
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permissive occnpation. The possession is the sole right 
of the grantee who is under no obligation express or im- 
plied that he will some time or in some event surrender 
his possession.*’ 

On the above principles, a mortgagor is estopped from 
denying the title of the mortgagee to the mortgage money, ^ 
and the mortgagee is estopped from denying the title of the 
mortgagor to the mortgage property. ^ 

(«) Estoppel hy conduct or representation: The rule of estoppel by 
conduct or representation is contained in Section 115 of the 
Indian Evidence Act which reads as follows : 

“When one person has, by his declaration, act or omission, inten- 
tionally caused or permitted anotlier* person to believe a thing to be 
true and to act upon such belief, neither he nor his representative shall 
be allowed in any suit or proceeding between himself and such person 
or his representative, to deny the truth of that thing**® 

It is not essential that the intention of the person making 
the representation should have been fraudulent* or that he 
should have been acting with a full knowledge of the 
circumstances and not under a mistake or misapprehen- 
sion.® 

The words ‘declaration, act or omission’ are equivalent to 
representation, express or implied, generally used by English 
writers. Thus, estoppel may be brought about by acquies- 


1. Ilillaya Subhaya v. Narayanappa, (1912) I. L. R. 36 Bom. 185 ; Benynl 

Goal Go, Ld. v. Sitaram Ghatterji, (1933) 61 C. L. J. 560. 

2. Sombhai Adesing v. Jagjivan, A. I. R. 1928 Bom. 380 ; Jai Nandan v. 

Utnrao Koeri^A. I. R. 1929 All. 303 ; Mahadeo Ghaube v. Ram Rajt A. I. 
R. 1930 All. 108. 

3. fcSee Sarat Ghunder Dey v. Gopal, (1891-92) L.R. 19 I.A. 203 (It is not essential 

that the inteution of the person making the representation should have 
been fraudulent, or that he should have been acting with a full 
knowledge of circumstances and not under a mistake or misapprehen- 
sion). 

4. Abdullah Shah y. Mahomed Yaqub, A.I.R. 1938 Lah. 558 ; ^rat Ghandra 

Dey v. Oopali supra, 

5. Ananda v. Parbati, (1906) 4 C. L. J. 198 ; cf, Shyam Lai v. Rameswari, 

(1916) 23 C. L. J. 82 ; Syed AH v. Manik, (1922-23) 27 C. W. N. 969 ; 
Forbes v. Ralli, (1924-25) L. R. 52 I. A. 178 ; cf. Abdul Kader Ghoudhury 
v. Upendra, (1935-36) 40 C. W. N. 1370. 
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cence' or by neglect,^ or by silence where there is a duty 
to speak,* or where it is fraudulent.* A representation which 
can ground an estoppel must be representation of an existing 
fact and not of a future intention which may or may not be 
enforceable in contract.* 

Statutory estoppel : Estoppel may be created by Statute. 
The principles underlying such estoppels are generally those 
underlying estoppels by agreement or estoppels m pais. But 
where a statute declares that a certain matter is conclusive under 
certain circumstances* between certain parties, it is not necessary to 
consider whether the estoppel can be brought within any of the 
general principles of estoppel. A few instances of Statutory estoppels 
are set out below ; 

(1) Contract Act : Section 235 deals with estoppel of a person 
who untruly represents himself to be the authorised agent 
of another. Section 166 deals with the estoppel of bailee 
from denying the bailor’s title. Section 237 deals with the 
estoppel of the principal inducing belief in the agent’s 
authority. 

(2) Negotiable Instruments Act : Section 120 provides that no 
maker of a promissory note and no drawer of a bill of 
exchange or cheque, and no acceptor of a bill of exchange 
for the honour of the drawer, shall, in a suit thereon by a 
holder in due course, be permitted to deny the validity of the 
instrument as originally made or drawn. Section 121 pro- 
vides that no maker of a promissory note, and no acceptor 
of a bill of exchange payable to order shall, in a suit thereon 
by a holder in due course, be permitted to deny the payee’s 
capacity, at the date of the note or bill, to indorse the same. 

]. Carr v. L. db N. W, Ry, Co , (1875) L. R. 10 C. P. 307 ; Stcan v. N. B. 
Australasian Co,, (1863) 2 H. & C. 175 ; Morrison v. Versehoyle, (1901- 
02) 6. C. W. N. 429 ; Kutcarji v. Bhurelal, A. I. R. 1939 Nag. 163. 

2. Kanchan v. Kamala, (1915) 21 C. L. J. 441 ; Umaram v. Puruk, A. I. R. 

1925 Cal. 993 ; Chadwick v. Manning, (1896) A. C. 231, 238. 

3. Abdul Kader Choudhury v. Upendra, (1935-36) 40 C.W.N. 1370 ; Mul Ra/ v. 

Janeshwar Lai, 41 P. L. R. 573 ; Niharhala Debi v. Shashadhur Roy 
Chaudkuri, (1931) I.L.R. 58 Cal. 358. 

4. Binduhashini Debt v. Kashi Kaih, (1931) I. L. R. 58 Cal. 1371 ; Kotayya 

Kaidu V, Mahalakshmamma, (1933) 1. Jj. R. 56 Mad. €46. 

5. Dawson Bank Ltd, y. Nippqr^ M^nhwa Kahushihi' JC^ish, (1935-3r)) R, 

62 I. A. 100, 
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Section 122 provides that no indorser of a negotiable ins- 
trument shall, in a suit thereon by a subsequent holder, be 
permitted to deny the signature or capacity to contract of 
any prior party to the instrument. 

(3) Indian Parttiership Act : The provision in Section 28 re- 
garding liability of a person who represents himself or 
knowingly permits himself to be represented to be a partner 
in a firm, depends upon the principle of estoppel. 

(4) Sale of Goods Act : Section 27, proviso, says that, under 
certain circumstances, the owner of goods will be estopped 
from setting up his title against the buyer. 

(5) Specific Relief Act : Section 18 deals with the purchaser's 
rights against a vendor with an imperfect title and it em- 
bodies the same principle as is *to be found in Section 43 
of the Transfer of Property Act, 1882, which is to the effect 
that as between the transferor and the transferee, the trans- 
feror cannot plead subsequent title to the land transferred if 
he had induced the transferee to pay money for the transfer. 
This principle is an extension of the rule of estoppel,^ 
and is sometimes referred to as feeding the grant by es- 
toppel. ^ 

((») T'ransfer of Property Act : Section 41 which provides that 
where the ostensible owner of an immovable property 
transfers the same for consideration, the transfer shall not be 
voidable, if it is shown that the transferee after taking 
reasonable care to ascertain that the transferor had power to 
make the transfer has acted in good faith. This rule is based 
upon the doctrine of estoppel.® 

Section 43, which has been already referred to, is an 
illustration of the principle that a subsequently acquired 
interest feeds the estoppel.^ 

1. Mokhoda v. Umesh Chandra, (1908) 7 C. L. J. 381, 383. 

2. Tilakdhari v. Khedan Lai, ( 1920-21) 25 O. W. N. 49. 

3. Ramcoomar v. McQueen, (1885) 18 Suth. W. R. 166 (P. C.) ; Khwaja Md, 

Khan v. Md, Ibrahim, (1904) I. L R. 26 All. 490 ; Baidyanath v. Alef Jan 
Bibi, (1931-32) 36 C. L. J. 93 ; Krishna Kiskore v. Sarat Kumar i, (1936- 
37) 41 O. W. N. 797. 

4. Krishna Ghandra v. Rasik Tjal, (1916-17) 21 C. W. N. 218 ; Rustam Ali 

v. Abdul Jabbar, A. I. R. 1923 Cal. 535 ; Villa v. Petlay, A. T. R. 1934 
Rang. 51. 
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Estoppel against statute : There can be no estoppel against an 
act of the legislature,^ and no estoppel on a statement of law.^ A 
statutory defence not set up in a prior suit can bo set up in a 
subsequent suit.® 

Estoppel) pleading of — The facts giving rise to estoppel are 
material facts and must now be specially pleaded*, unless — 

(a) the estoppel appears on the face of the adverse pleading, 

where it is ground for an objection in point of law, or 

(b) there is no opportunity of pleading it.® 

Therefore, where the estoppel does not appear on the face of 
the adverse pleading, or where there is an opportunity of pleading 
it, the defendant in his defence, and the plaintiff in his reply, must 
plead the estoppel relied on specially. 

A vague and general allegation in the written statement that 
the plaintiff is estopped from claiming, say, an account from the 
defendant, is not sufficient®. It has, however, been hold in an 
English case that it is not necessary to plead estoppel in any techni- 
cal or special form so long as the matter relied upon as raising 
the estoppel is stated in such a manner as to show that the party 
pleading relies upon it as a defence or answer.^ In India, where 

1. Fojmal V. Mst, Singari^ 1939 M. L. R. 60 (c) ; Jagahandhu Saha v. Radha 

Krishna Pal, (1909) I.L.R 36 Cal. 920. 

2. Kartar Singh v. Dayal Das, A. I. R. 1939 P.C. 201. 

3. Nafar v. Bhusi, (1922) 65 I. C. 581. 

4. O. VI, r. 2, C. P. Code. 

5. Sec Odgers on Pleading, 11th Edii., p. 222 ; Biillcri & Ijcake on Precedents 

of Pleadings, 8th Edn., p. 663 ; Matthew v, Osborne^ (1853) 13 C. B. 
919 ; Trevivian v. Later ence^ (1704) 2 Sm. L. C., 12th Edn., p. 765 *, 
Go-operative Town Bank v. Shanmugam, (1930) I. L. R, 8 Rang. 223, 
(O. obtained a decree against M. and 2 others and in execution attached 
a decree obtained by M. against a third person. No objection was 
taken by M. to the said attachment although it was upon notice to 
him, and O. after realising the amount of the decree released the co< 
judgment-debtors of M. Thereafter B , a Bank, sued G. (making M. a 
party defendant) for a declaration that the decree which was the subject- 
matter of the attachment had been assigned to it by M. It was not 
stated in the plaint that M. was the chairman of B. G. was not aware 
of the said fact and did not plead that notice to M. was notice to B., 
and that B. not having taken any objection to that attachment, is 
estopped from challenging it. Held, defence of estoppel can bo taken 
if it is warranted by the facts proved or admitted even if those facts 
are not specially pleaded). 

6. Shaikh Abdul Rahim v. Mi. Barira, (1921) 6 P. L. J. 273, 277. 

7. Housioun v. Sligo (Marquis), (1885) 29 Oh. D. 448, 

52 
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technical rales of pleading are seldom observed, the above rale 

should apply with greater force. 

The following is an illustration of a defence of estoppel by 

conduct : 

“The defendant says that the plaintiff is estopped from saying 
that the goods which he claims in this action are the pro- 
perty of the plaintiff, because the said goods were with 
the knowledge of the plaintiff advertised and put up for 

sale by public auction by one and the plaintiff and 

the defendant attended the said auction sale on March 
14th, 1923, and the defendant then bid for and purchased 
the said goods in the presence of the plaintiff, who never 
made any claim to the ownership of the said goods 
but by his silence permitted and induced the defendant 
then and there to purchase the same’*^. 

17. Fair Comment : The plea that the words complained of 
are Tair comment on a matter of public interest' is good defence 
to an action founded on defamation. It is “precisely where cri- 
ticism would be otherwise actionable as a libel that the defence 
of fair comment comes in.*'^ 

The facts upon which the comment purports to be made must 
exist, for otherwise the foundation of the plea fails ; and such facts 
must be truly stated^. Again, comment to be justifiable fair com- 
ment, must appear as comment, and must not be so mixed up with 
the facts that the reader cannot distinguish between what is report 
and what is fair comment^. 

In England, before the year 1890, the plea of fair comment 
used to be drawn up in a form different from what is now in vogue. 
The following is an example of the said old form of plea : — 

“The said words are fair and bona fide comment on matters 
of public interest, viz., the said judicial proceedings and the 
promotion and registration of the E. N. F. 0. Company, and 

1. Adopted from Bullen & Leake, 8th Edn., pp. 663, 664. 

2. Per Lord Lourburn 0. in Dakhyl v. Labouehere, (1908) 2 K. B. 325, n, 

327. 

3. SubhM Chandra Bose v. Knight db Sonst (1928) I. L. B. 55 Cal. 1121 ; 

Subramania v. Hitchcock^ A. I. B. 1925 Mad. 950 ; Truth'* and ^*Sporis-‘ 

man" Ud v. George Stanley Thompson^ A. I. B. 1933 P. C. 36. 

4* Euni V. Star Newspaper Oo,i Ltd.^ (1908) 2 K« B. 309^ 319. 
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were pablished by the defendants honafide and withont any 
malice towards the plaintiff.*’^ 

In the year 1890, the Court of Appeal in Penrhyn v. The TAcen- 
sed Victuallers* Mirror^ approved of the following form of plea : 

“In so far as the words complained of consist of allega- 
tions of fact they are true in substance and in fact, and in 
so far as they consist of expressions of opinion they are fair 
comments made in good faith and withont malice upon the 
said facts which are matters of public interest/' 

The above plea which is generally called ‘the rolled-up plea’ is 
now the accepted standard of the plea of fair comment. There was 
some doubt as to whether this plea was really a plea of fair comment 
coupled with a plea of justification. But, in the case of Sutherland 
V. StopeSy^ the House of Lords held that the plea was one of fair 
comment only. If a plea in the above form is taken, no particulars 
of the matters on which the defendant relies to support his plea of 
fair comment will be ordered, because the matters were the state- 
ments of facts contained in the libel and the defendant cannot be 
required to pick out the statements on which he relies as state- 
ments of fact as distinguished from statements of opinion.*^ 

Where, however, there is no averment that the comments are 
upon “the said facts*’,® or where neither the language of the libel nor 
the plea of fair comment makes it clear what are the facts on which 
the comment is based, particulars of facts will be ordered.® 

It has been pointed out that where the facts upon which com- 
ment purports to be made exist and are truly stated and where facts 
and comment are not so mixed up as to be indistinguishable, the 
defendant is entitled to take the plea of fair comment, in modern 
practice, in the form of a rolled-up plea. But where the above condi- 
tions exist, the absence of any specific plea of ‘fair comment’ will 
nevertheless entitle the defendant to raise the issue of ‘fair comment’ 


1. See Fraser on ^Libel and Slander’, 7th Edn., p. 314 (para* 6 of Form 

No. 29). 

2. Penrhyn v. The Licensed Victuallers' Mirror^ (1890) 7 T. L. R. 1. 

3. Sutherland v. Slopes, (1925) A. C. 47. 

4. Aga Khan v. Times Publishing Go,, (1924) 1 K. B. 675. 

5. Aga Khan v. Times Publishing Co,j supra,, appd. in Subhas Chandra 

Bose V. ^igkt db Sons, (1927) I. L. R. 54 Cal. 73. 

6. Pigby v. Financial News Ltd., (1907) 1 K. B. 502 ; Peter Walker &\Sorw 

Ltd. V, Hodgson, (1909) 1 K. B. 239. 
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under the general plea of ‘not guilty’, in as much as the general plea 
of absence of guilt includes a plea of fair comment.^ 

18. Fraud : Fraud as a ground of action or as a ground of 
defence must be specially pleaded.^ General allegations, however 
strong, are not sufficient to amount to even an averment of fraud of 
which any Court will take notice.® The plea should contain state- 
ment of specific particulars as to the facts constituting the fraud 
alleged,^ except in a case where the defendant is unable to give 
particulars of fraud before discovery.® 

Coercion, undue influence, fraud, and misrepresentation are all 
separate and separable categories in law but they may overlap or 
may be combined. The plea, however, must clearly show what 
ground or grounds are really taken up.® 

To call a deed both ‘fraudulent’ and ‘bogus’ is not a clear piece 
of pleading. Though fraud may be present in both cases, a deed 
may be fraudulent without being bogus and hence the two pleas 
should be kept distinct.^ See ‘Fraud’ under ‘Particulars’, Chap. XX. 

19. Fraudulent Intention : Wherever it is material to allege 
fraudulent intention, it shall be sufficient to allege the same as a 
fact without setting out the circumstances from which the same is 
to be inferred.® 

20. Illegality : Facts showing illegality are material facts and 
must be specially pleaded.® ^ But if a contract sued on is ex Jade 
illegal, there are no facts to plead and the defendant need not plead 
that it is illegal, because that is law not fact.^® The omission on 

1. Truth'* and *' Sportsman** Ltd, v. Qeorgc Stanley Thompson, A. I. K. 19311 

P. C. 30, 

2. O. VIII, r. 2, C. P. Code. 

3. Ounga Narain Qupta v. Tiluchram Ghowdhry, (1888) L. R. 15 

I. A. 119 ; Bal Oangadhar Tilak v. Shrinwas, (1915) I. L. R, 39 

Bom. 441 (P. C.). 

4. Qopatar v. Abdul Axix, (1931) I. L. R. 9 Rang. 135 ; Sanhunni Menon v. 

Nallappah Kamunni Menon, (1915) 29 I. C. 482 (Mad.). 

5. Leiich V. Abbott, (1886) 31 Oh. D. 374. 

6. Bal Oangadhar Tilak v. Shrinivas, supra, at 467. 

7. Qodbole v. Mt, Nani Bai, A. I. R. 1938 Nag. 540. 

8. O. VI. r. 10, O. P. Code. 

9. O. VIII, r. 2, and O. VI, r. 2, C. P. Code ; Nur Itahi v. Mawax Khan, 

A. 1. R. 1925 Lah. 345. 

10. North Western Salt Go, v. Electrolytic Alkali Go. (1913) 3 K. B. 422 ; 

Kreqor v. Hollins, (1913) 109 L. T. 225 C.A. 
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the part of the defeudant to plead facts ultra showing illegality does 
not amount to waiver and docs not mean that the Court shall adjudi- 
cate upon a matter as if a ground valid in law did not exist which 
does exist.' The Court can and shall take notice of an illegality 
which emerges in the course of a case although not pleaded. 

21. Inevitable Accident : If the defence that the damage com- 
plained of arose from inevitable accident is relied on, it is proper 
and advisable that it should be specially pleaded.® In one case, 
where the defendant did not plead inevitable accident specifically in 
the defence and sought to raise at the trial of the action a defence 
that the alleged injuries and damage were due to an inevitable 
accident, he was not allowed to raise such defence.^ But in a later 
case, it was held that where in an action claiming damages for 
negligence, defendant in his defence denies negligence, he may give 
evidence that the accident upon which the action is based was an 
inevitable accident and it is not necessary in such a case that the 
defence of inevitable accident should be specially pleaded.® 

22. Jurisdiction-want of : Facts showing that the Court has no 
jurisdiction to try or entertain the suit are material facts and ought 
to be specially pleaded,® unless want of jurisdiction appears on the 
face of the plaint. 

23. Jus Tertii : In some cases and under certain circumstances 
the plea otjus tertii (that is, the right or title of a third person) may 
be set up by the defendant. 

An agent can set up jus tertii on behalf of and by the authority 
of the person whose title he sets up.^ Thus, where the defendant 
had received certain goods as the agent for the plaintiff, and lie sold 
those goods and was in possession of the proceeds of the sale, and the 
claim upon him was for that amount, prima facie he had no defence 
to such a claim ; but he set up the fact that the goods which he had 
sold did not really belong to the plaintiff but belonged to a man 
named Robbins who had made a claim on him for them ; and he was 

1. Be BohineofTs Settlement, Oant v. Hobbs, (1912) 1 Oh. 717, 727, 728. 

2. Asaram v. Ludheshwar, A. 1. B. 1938 Nag. 335 (F. B.) at p. 341. 

3. Bco Bullcii & Leake, 8th Edn., p. 914 (n). 

4. V/inchUsea v. Beckly, (1886) 2 T. L. II. 300. 

5. Bumbold v. London County OouncU, (1909) 25 T. L. R. 541. 

C. O. VIII, r. 2, 0. r. Code. 

7. Boyers, Sons d? Co. v. Lambert, (1891) 1 Q. B. 318 ; Bussian Cotnmercial 
d) Industrial Bank v. Comptoir etc. Mulhouse, (1925) A. 0. 112. 
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relying upon the right of Robbins, by the authority of Robbins, as a 
defence to the claim for the money, namely, the proceeds of sale of 
the goods : Beld^ that the defendant might set up the jus tertii of 
Robbins as an answer to the action.' 

The above principle, however, cannot be applied to the claiming 
of a sum doe on an account so as to enable the agent, who would 
otherwise be bound to account to his principal in respect of moneys 
paid to him, to resist the claims of his principal by alleging that some 
claim has been made to the moneys by some other person.* 

A tenant is estopped from denying the title of the landlord during 
the continuance of the tenancy.* Bathe may set up jus tertii in 
favour of a third person, where he has been evicted by title para- 
mount and by a party entitled to immediate possession,^ or where he 
has given up his tenancy.* 

Whatever would estop or bar the person whose title is set up 
must also bar the person pleading jus tertii whether the estoppel is 
by record, deed, or in pais. Thus, where A. filed a suit for ejectment 
and the tenant set up the title of a third person, a judgment reco- 
vered by A. against the third person was held to estop the tenant 
from setting up the plea of jus tertii.^ 

In case of trespass to goods^ possession being prima facie evidence 
of right to possession, where^ the plaintiff in possession has been 
dispossessed, he can successfully maintain an action against the 
wrong-doer unless the latter shows a better title in himself or autho- 
rity under a better title. ^ But where a plaintiff relies upon a more 


1. JJiddle V. Bond, (1865) 6 B. & S. 225. 

2. Blamtein v. Maltx Mitchell Go., (1937) 2 K. B. 142, Per Sleasser J.,at 151. 

3. Sec. 116, Evidence Act. 

4. Valia Muhammad v. Savakutti Ke^^i, A. I. R. 1934 Mad. 197 ; Ramaswami 

V. Alaga Pillai, A. 1. R. 1925 Mad. 143 (The plaintiff having been ousted 
by title paramount has himself no title to sue). Gf. Rev. Luekman 
Chaplain v. Pearey Lai, A. I. R. 1939 All. 670, (where the tenant was 
held not estopped from pleadihg that since the commencement of the 
tenancy, the title of the landlord had passed to the Government so that 
he had no right to realise any rent.) 

5. Ramxani v. Bansidhar, A. I. R. 1935 Oudh 385. Gf. Bilas Kunwar v. 

Desraj Ranjit Singh, (1914-15) L. R. 42 1. A. 202. 

6. Krishnan Nair v. Kambi, A. I. R. 1937 Mad. 544. Gf. AJodhiya Prasad v. 

Mt. Sanjhari Kuar, A. I. R. 1932 Oudh 342. 

7. Elliott v. Kemp, (1840) 7 M. & W. 306 ; Bulleii A Leakey 8th Edn., p. 859. 
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right to property without actual possession, the defendant may rebut 
his title by showing a fus tertii^ 

In case of conversion oj goods^ the same rule would apply. ^ 

In case of trespass to land^ the same rule would also apply except 
in the case of a suit brought under Section 9 of the Specific Relief 
Act, read with Art. 3 of the Indian Limitation Act. Sec. 9 provides 
that if any person is dispossessed without his consent of immovable 
property otherwise than in due course of law, he or any person claim- 
ing through him, may, by suit instituted (within six months from the 
date of dispossession thereof) notwithstanding any other title that 
may be set up in such suit. For onus of proof of title in suits brought 
more than six months after the date of dispossession, see section 110 
of the Indian Evidence Act and the cases cited under that section. 

Where, however, the facts are consistent with possession being 
in either A. or B., the law will attribute possession to whichever of 
them has the legal title to goods. ^ 

In a plea of jus tertii the defendant must state in whom the right 
of suit resides. A mere allegation that there may be a third party 
with better title is nothing.^ He must prove that the person whose 
right he sets up in defence has a subsisting right. ^ 

24. Justification : Justification is a defence showing suflicicnt 
reason why the defendant did what he is called upon to answer. 
It is an excuse for an act prima facie wrongful. The defence of 
justification may be taken in contract or in tort. In cither case, it 
must be specially pleaded. 

In contract^ the defendant may justify an alleged breach of 
contract. He may justify his failure to perform it on any ground 
which existed at the time of his refusal to perform, e, late deli- 
very, short delivery, defective delivery, fraud of the seller, and 
this, whether he knew of that ground or not at the time, or whether 
he gave that as his reason for his refusal or not.^ 

1. Bullen & Leake» 8th Edn., p. 516 (note). 

2. Bullen & Leake, 8th Edn., p. 356 (note). 

3. Ramsay v. Margrett, (1894) 2 Q. B. 18. 

4. Oanakamdosa v. Qulab Bi Bat, (1927) I. L. R. 50 Mad. 927 (F. B.). Cf. 

Chaiurbhuj Singh v. Sarada Gharan, (1933) I. L. R. 11 Pat. 701 ; Gour 

Chandra Das v. Subashinij A. I. R. 1926 Gal. 240. 

5. ML Ouda Kueri v. Adnath Pandct I. L. R. (1938) All. 779. 

6. See Pollock & Mulla’s Ind. Sale of Goods Act, p 323 ; Taylor v. Oakes, 

(1922) 127 L. T. 267 (defective delivery; ; Levy v. Green, (1859) 1 E. &• E. 
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In tort^ justification, as a special defence, may arise under a 
variety of circumstances. It may refer to a particular wrong or a 
particular class of wrong. Thus, in an action for libel, a defence 
of justification is a defence showing the libel to be true and this 
defence is dealt with under the next heading. But there are other 
justifications which are common to all kinds of wrongs. These 
grounds of justification are classified under the following heads : — 

Justifications of torts : 

(/) Acts of Slate : An act of State is essentially an exercise of 
Sovereign power and hence cannot be challenged, controlled 
or interfered with by the Municipal Courts.^ 

No Court will inquire into the legality of acts done by a 
foreign Government against its own subject in respect of 
property situate in its own territory.*^ 

As regards the British Sovereign in relation to British 
subjects, there is no such thing as an act of State, at any rate 
in times of peace.® Similarly in the case of an alien subject 
residing within the realm in time of peace, there can be 
no act of State until the Crown withdraws its protection. 
Thus, in an action of tort brought by a friendly alien resi- 
dent in the United Kingdom against an officer of the Crown 
in respect of the wrongful seizure and detention of the 
alien's property*, the defence viz.^ that the seizure and de- 
tention had been adopted and ratified by the Crown as an 
act of State was held not a good defence to the action.*^ 

Where any act is done under colour of legal title, as distin- 
guished from an act of State, the jurisdiction of the Court 
is not ousted.® 

061) (case where the plaintiffs sent not only the articles ordered but other 
articles also, which the defendant refused to accept) applied in Jackson 
V. Hotax Motor Cycle Go,, (1910) 2 K. B. 937 ; Alexander v. Webber j 
(1922) 1 K. B. 642 (fraud of seller). 

1. Salaman v. Secy, of State for India, (1906) 1 K. B. 613. 

2. Chaturbhuj v. Chunilal, (1933) I. L. R. 57 Bom. 474, 487 (P. C. ), fg. 

Paley Olga Princess v. Weisx, (1929) 1 K. B. 718. 

3. Municipal Corpn., Bombay v. Secy, of State, (1934) I. L. R. 58 Bom. 660. 

4. Johnstone v. Pedlar, (1921) 2 A. C. 262. 

5. Oma Parshad v. Secy, of State, I. L. R. (1937) Lah. 380, fg. Secretary 

of State V. Kamachee, (1859) 7 M. I. A. 476, and Khursaidi Begum v. 
Secy, of State, (1926) I. L. R. 5 Pat. 539. 
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An act of State as a defence ought to be specially pleaded, 
i. the nature of the act and the conditions nnder which the 
act was done ought to be set forth in the written state- 
ment. 

(n) Judicial acts : In a suit in any Civil Court against a Judi- 
cial officer, or any other person acting judicially, the 
plea that the act complained of was done or ordered to be 
done by him in the discharge of his judicial duty whether 
or not within the limits of his jurisdiction, provided he at 
the time in good faith believed himself to have jurisdiction 
to do or order the act complained of, is a good defence. 
Similarly, in a suit in any civil Court against any officer 
of any Court or other person who is bound to execute the 
lawful warrants of orders of any Judge or other person 
acting judicially, the plea that the warrant or order was 
within the jurisdiction of the person issuing the same is a 
justification in trespass and therefore a good defence.^ In 
the last case, it is not necessary for the defendant to set out 
the judgment or order on which the warrant or any act 
done in obedience to any order is founded, for he is bound 
to execute process of the Court or to carry out the order 
without enquiring into the validity or even the existence 
of the judgment or order.^ He need only show a writ 
of execution ; otherwise of a common person, unless in aid 
of the officer by his command.® 

(iii) Quasi- judicial acts : Besides judicial persons and bodies, 
there are other persons* and bodies® who have authority 
or discretion to decide upon matters affecting other persons. 
All persons exercising such quasi-judicial powers are en- 
titled to protection if they are not guilty of any fraud, col- 
lusion or malicious motive. So in a suit by any person 

1. Sec. 1 of the Jud. Prot. Act, XVIII of 1850 ; Venkai v. Armstrong, (1865) 

3 B. H. O. R. (A. C. J.) 47 ; Vinayak v. Bat Itcha, (1865) 3 B. H. C. R. 
(A. C. J.) 36 ; Clarke v. Brajendra, (1912) I. L. R. 39 Cal. 953 ; Sinclair 
V. Broughton, (1881-82) L. R. 9 I. A. 152. 

2. Cf. Andrews v. Marris, (1841) 1 Q. B. 3, consd. in Dews v. Biley, (1851) 

11 C. B. 434 ; Aspey v. Jones, (1884) 54 L. J. Q. B. 98. 

3. Britton v. Co/e, (1698) 90 E.R. 596 ; cf. Andrews v. Marris, supra. 

4. Such as, head of an administration, public officials exercising adminis- 

trative powers, arbitrators. 

5. Such as, local councils, boards, coipmittee oi clubs. 

63 
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aggrieved by their decisions or by words nsed.in the coarse 
of the proceedings, the plea of absence of frand, collusion 
or malicious motive is a good defence^. 

Executive acts must be distinguished from judicial acts^. 

In order to determine whether a tribunal, in the exer- 
cise of quasi-judicial powers, is entitled to protection, the 
Court has to investigate whether they have observed the 
rules of natural justice and also the particular statutory 
and other rules, if any, prescribed for their guidance. ‘Na- 
tural justice’ implies that the members of the tribunal 
must not be judges in their own cause, or have any interest 
or bias in the matter and the parties must be afforded oppor- 
tunity of being heard, and that the decision whatever it 
is must be arrived at in good faith with a view to the com- 
mon interest of the society or institution concerned®. 

This rule extends not merely to persons exercising judi- 
cial discretion upon the arising of a dispute and upon evi- 
dence, but also persons appointed to decide matters upon 
their own knowledge or professional skill for the purpose 
of preventing disputes between the parties to a contract^. 
Thus, where by a contract an architect was employed to 
supervise the erection of certain houses by a contractor 
and the building contract provided that the certificate of 
the architect shall be ^conclusive evidence as regards coin- 

1. Hals, 2nd Kdn., Vol. 26, pp. 284-285, Art. 604. 

2. Mask & Co, V. Secy, of Slate, F. L. R. (1938) Mad. 1040 (Every order of 

a Customs Officer, under the Sea Customs Act, in whatever connection 
passed, cannot be regarded as in the nature of an adjudication by a 
tribunal ; it is only in cases of offences referred to in the Sea Customs 
Act, in respect of which the Customs Officers are given a kind of 
magisterial jurisdiction, that the orders of such officers can be spoken 
of as adjudications or decisions so as to preclude the Civil Courts 
from questioning them). 

B. Mahomed Kalimuddin v. Steu^an, (1920) I. L. K. 47 Cal. 623 (case of 
expulsion of a member of the Stock Exchange) ; Ambalal Sarabhai v. 
PhiroXi A. 1. R. 1939 Bom. 35 (case of expulsion of a member from 
a club) ; Oompertx v. Ooldingham, (1886) I. Ij. R. 9 Mad. 319 (expulsion 
of member from club by committee) ; Kamji Motichand v. Naranji 
Parshottam, A. I. R. 1935 Bom. 268 (excommunication from caste) ; 
Detehand v. Ohanashyam, A. I. R. 1935 Bom. 361 (excommunica- 
tion by a properly assembled panchayat) ; Abdul Raxak v. Adam Haji 
A. I. R. 1935 Bom. 367; Nem Das v. Kunj Behari^ A.I.B. 1928 Oudh 424. 

4. Hals. 2nd Edn., Vol. 26, p. 285, Art. 605. 
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pletion of works and the amoant payable to the contractor^ 
in a snit by the building owner against the architect, Held^ 
the architect was in the position of an- arbitrator and conld 
not be sued for negligence, and that he would only bo lia- 
ble to an action on the ground of fraud or collusion^. Nor 
can he be held liable for mere error of judgment in tho 
discharge of his duty of adjudicating^. 

In some cases persons® or bodies^ are invested with quasi- 
judicial authority for purposes of investigation or decision 
as to matters relating to the internal discipline^ or adminis- 
tration® or private dispute^, and involving civil conse- 
quences to individuals. Such authority may be conferred 
and its exercise regulated by statutes® including rules 
framed thereunder, or by the Articles of Association or 
Rules®, voluntarily submitted to by the persons concerned 
or by agreement'® or by conventional usage". 

In suits against such persons or bodies for any act prima 
facie wrongful, the plea that the act complained of was done 
in the bona fide exorcise of the power conferred by Statute 


1. Chambers v. Goldthorpe, Russel v. iVyr, (1901) IK. B. 024, fd. in 

Boynton v. Richardson, (1924) 69 Sol. .To. 107. Of. Stevenson v. Watson, 
(1879) 4 O. P. 1). 148 ; Wisbech R. D. C. v. Ward, (1928) 138 L. T. 308. 
Of. Ludbrook v. Barret, (1877) 40 L. J. Q. B. 798 (where the architect 
fraudulently withheld the certificate in collusion with the employer). 

2. Kimberley v. Dick, (1871) L. R. 13 Eq. 1. 

3. E. g.. Arbitrators to whom parties have submitted a reference ; President 

of a Club ; Head of an administration ; Spiritual Head ; Headman 
of community or caste. 

4. E. g., University ; Medical Council ; Bar Council ; Local bodies. 

5. E. g., punishment or expulsion of officer or member by club, community 

or company ; admission or conferment of degrees by University. 

G. E. g., appointment, punishment or dismissal of subordinates or ser- 
vants. 

7. E. g., relating to contracts. 

8. The University Act, as to admission of graduates and regulation of 

educational institutions ; The Medical Council Act, us to investiga- 
tion and report of medical institutions and practitioners ; The Bar 
Council’s Act, as to investigation and report of the conduct of Ad- 
vocates. 

9. The rules of a Club, Society or Association ; The Articles of Associa- 

tion and bye-laws of a Limited Company. 

10. Reference to arbitration. 

11. As to matters relating to caste or community. 
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or any Article of Association or Rale or usage, as the case 
may be, is a good defence. 

The defence will prevail even though they may have com- 
mitted an error of discretion or judgment, provided they had 
acted fairly, honestly, considerately, and with due regard 
to the requirements of natural justice, i.e., if they had acted 
iu good faith and after giving fair and sufficient notice and 
an opportunity to show cause against the truth of what was 
alleged against the person dealt with.^ 

But the defence will not avail, if the matter was beyond 
the scope of their authority, or if the rules of procedure 
presented by the statute, bye-laws or convention, have not 
been followed, or if it was against the principles of natural 
justice.^ 

(IV) Executive acts : In suits relating to acts done by 
pub lie officers in the discharge of their statutory duties, the 
statute may be set up in defence, and it should be specially 
pleaded. In most cases, the statutes themselves expressly 
provide for such immunity.® 

To sustain such defence, the officers must have strictly 
complied with the provisions of the particular statute relied 
on, although they may have not acted maliciously or without 
probable cause. ^ ^ 

1. Mahomed Kalimuddin v. Stewart, (1920) 1. L. B. 47 Cal. 623 (expulsion 

of member from Stock Exchange by the Committee of the S. E. Asso- 
ciation) ; Devchand v. Ohanshyam, A. I. R. 1935 Bom. 361 (excommuni- 
cation from caste by resolution of castemen at meeting) ; Sukratendra 
Tirtha Swami v. Prabhu, A. I. R. 1930 Mad. 100 (out-casted by 
spiritual head). 

2. Abdul Baxak v. Adam Haji, A. 1. R. 1935 Bom. 367 (expulsion fi'om 

caste by resolution of caste meeting) ; Eamji Motichand v. Narani, 
A. I. R. 1935 Bom. 268 {ibid) ; Qompertx v. Ooldingkam, (1886) I. L. R. 
9 Mad. 319 (expulsion from membership of a club by the committee) ; 
Administrator-General of Bombay v. David Haim Devdker^ (1887) I.L.R. 
11 Bom. 185 (dismissal of officers of the community by resolution passed 
at community meeting). 

3. e. g., S. 56, Electricity Act, IX of 1910 ; S. 81, Factories Act, XXV of 1934 ; 

S. 74, Forest Act, XVI of 1927 ; S. 24, Ancient Monuments Fieservation 
Act, VII of 1904 ; S. 41, Railways Act, IX of 1890 ; S. 181-0, Sea Cus- 
toms Act, VIII of 1878; S. 68-A, Ports Act. XV of 1908 ; S. 97 
Lunacy Acl^ IV of 1912 ; S. 272, Cantonments Act, II of 1924 ; S. 43, 
Police Act, V of 1861. 

4. Clarke v. Brojendra Kishore, (1909) I. L. R. 36 Cal. 433, 550 (Damages were 
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If the officer has acted bond fide and within his powers, he 
will not be liable for any honest errors of judgment, unless 
the plaintiff sets up and shows that it was done dishonestly 
and was prompted by a desire to injure the plaintiff.^ This 
protection from liability may be availed of not only by the 
officer concerned but also by the persons who assist him in 
the performance of his lawful duty.^ 

As to executive acts of public officers, no legal wrong can 
be done by the regular exercise of their statutory duties.^ 
Thus, in a suit for damages for malicious search against a 
police officer, it was held that the defendant was not liable (1) 
as he was acting in the discharge of a duty recognized by 
law when he conduycted tho search, and (2) it was not proved 
by the plaintiff that the defendant acted dishonestly and was 
prompted by a desire to injure the plaintiff^ The immunity 
would equally apply to persons assisting the officer in the 
conduct of the search.^ In some cases, the statute provides 
that if damage results compensation shall be made for it.^ 

An officer is not protected from the ordinary c6nsequenceB 
of unwarranted acts, such as the using of needless violence 
to secure a prisoner. To avail himself of the protection he 
must show that he acted in a manner by itself reasonable. 


awarded in this case against a District Magistrate for (‘ondiictiiig the 
search of plain tifTs premises for concealed arms, believed by him to 
be possessed by the plaintiff, ^without first recording the grounds of the 
belief, as required by Sec. 25 of the Arms Act, XI of 1878, under which 
the search was made). 

1. Narasimha v. Imam, (1903) I. L. R. 27 Bom. 590. 

2. Assan Alliar v. Musilamani, (1919) I. L. R. 42 Mad. 446 (case of a person 

assisting a police officer in a house-search). 

3. In most cases the Statutes themselves expressly provide for such immu- 

nity. Cf. Sec. 56, Electricity Act, IX of 1910 ; Sec. 81, Factories Act, 
XXV of 1934 ; Sec. 74, Forest Act, XVI of 1927 ; Sec. 24, Ancient Monu- 
ments Preservation Act, VII of 1904 ; Sec. 41, Railways Act, IX of 1880 ; 
Sec. 181-0, Sea Customs Act, VIII of 1878 ; Sec. 68- A, Ports Act, XV 
of 1908 ; Sec. 97, Lunacy Act, IV of 1912 ; Sec. 272, Cantonments Act, 
II of 1924 ; Sec. 43, Police Act, V of 1861 ; Sec. 18, Ind. Air Craft Act, 
XXII of 1934. 

4. Narasimha v. Imam, (1903) I. L. B. 27 Bom. 590. 

5. Assan Alliar v. MasUamanu supra, 

6. Of. Sec. 20A, Ancient Monuments Preservation Act, VII of 1904. 
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and in execution of an apparently regular warrant or order, 
which on the face of it, he was bound to obey.^ 

Executive officers invested with statutory powers of a 
drastic nature must strictly comply with the provisions of 
the statute as regards the exercise of their powers.^ 

As to a mistake of fact, such as, arresting the body or tak- 
ing the goods of a wrong person, an executive officer is 
licable,^ unless on the principle of estoppel he is misled by 
the party’s own act.* 

(v) Parental and quasi-parental authority : Parents, or guar- 
dians, or persons to whom parental authority is delegated, 
such as, school masters, are entitled to use summary force or 
restraint which the necessities of society require to be exer- 
cised and such persons are protbcted in exercise thereof if 
they act in good faith and in a reasonable and moderate 
manner. 

Thus, a parent may inflict moderate chastisement for the 
welfare of the child. But if he exceeds the bounds of 
moderation and inilicts cruel and merciless punishment he 
will be liable. * The same principle applies to a school mas- 
ter who represents the parent for purpose of correction.® 
If, however, in any particular case no punishment will be 
justified, the school master will be liable even for moderate 
punishment. Thus, where the English Elementary Educa- 
tion Acts did not authorize the setting of lessons to be pre- 
pared at home by children attending a board school, and the 
school master detained a child after school hours for not 
doing homo lessons, it was held that the detention was un- 
lawful and rendered the school master guilty of assault.® 


1 . 


2 . 


3. 


4. 


5. 


C. 


Mayor of London v. Oox, (1867; L. R. 2 H. L. 239, 269. 

Clarke v. lirojendra Kiahore, (1909) I. L. R. 36 Cal. 433. 

Of. Horsficld V. Brown, (1932) 1 K. B. 355. 

Olasapoole v. Young, (1829) 9 B. & 0. 696 ; Dunston v. Paterson, (1857) 2 
C. B. N. S. 495. 


Per Venkatasubba Rao, J., in bankunni v. Swaminatha, (1922) I. L, R. 45 
Mad. 548, 557, 558 ; Mansell v. Qriffln, (1908) 1 K. B. 947 (the authority 
is not confined to the head master but it extends to the other masters of 
the school) ; JBx parte Wright, King v. Newport, (1929) 2 K. B. 416 (can- 
ing a boy for smoking at school). Cf. Cleary v. Booth, (1893) 1 Q. B. 465 
(the mithority of school-master is not confined to the four walls of the 
school. He may punish for ofiences committed outside the school). 

Hunter v. Johnson, (1884) 13 Q. B. D. 225. 
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In the case otlunatics^ persons who have their lawful cas. 
tody, and persons acting nnder their direction, are justified 
in using such reasonable and moderate restraint as is necess- 
ary to prevent the lunatic from doing mischief to himself or 
others. Where there are statutory rules in this matter, 
failure to conform to them would involve liability.' 

(vi) Authority of necessity z Apart from authority conferred by 
Statute, there is another class of authority the exercise of 
which is justifiable by the necessities of the case. Thus, the 
captain of a ship has absolute control over the passengers in 
all that is necessary regarding the safe and proper conduct 
of the vessel, but the exercise of such power in each instance 
is defined and limited by the necessity of the case. If a 
passenger misconducts himself, say, at table, the captain may 
remove or may even imprison him for a short period, if 
imprisonment is necessary for the enforcement of his lawful 
commands.^ The master of a merchantship has authority 
over the mariners to enforce obedience to his lawful com- 
mands for the navigation of the vessel and preservation of 
good order ; and in case of disobedience or disorderly conduct 
may inflict corporal punishment moderate and proportionate 
to the offence.^ 

{vii) Acts authorised hy statute : Where a statute authorises 
the use or the doing of a particular thing, (such as the 
construction of a railway and the use of locomotives) and 
the thing is used or done for the authorised purpose, any 
damage resulting therefrom is damyium absque injuria and 
in the absence of negligence or unreasonable conduct no 
action lies therefor*. The statutory authority and the 
consequent statutory indemnity extends not only to the 

3. R.y. Jackson, (1891) 1 Q. B. 071. 

2. King v. Franklin, (1858) 1 F. & F. 360 N. V, 

3. Lamb v. Burnett, (1831) 148 E. R. 1430. The Agincoiirt, (1824) 166 K. R. 

96. 

4. Vaughan v, Tuff Vale Ry. Go., (1860) 5 H. & N. 679, fd in tiecretary 

of State V. Kali Brahmo, (1928-29) 33 C. W, N. 50. For cases of liabi- 
lity for negligence; sec Smith v. London S S. W, Ry. (1870) L. R. 6 C. 
P. 14 (negligence of Ry.'Co. in ; leaving combustible matter along the 
banks of the Ry. which caught fire from sparks from the engine and 
burnt a house in the vicinity) ; Oaekwar v. Gandhi Kachrahhai, (1902- 
03) L. R. 30 I. A. 60 (negligent construction of a railway whereby 
plaintifi^s land were flooded with water). 



424 Special Defences [ Pt. IL 

act itself but by necessary implication to all . inevitable 
resnlts of that act^ 

Where the legislature expressly provides for compensa- 
tion to the person damaged by the authorised acts, the only 
. remedy is to apply for it in the manner provided by the 
statute^. Even so, the distinction is now clearly established 
between damage from works authorised by statute, where 
the party is to have compensation and the authority is a 
bar to the action, and damage by reason of the works being 
negligently done, as to which the owner's remedy by way 
.of action remains.® 

Where no compensation is provided in the statute and the 
terms of the statute are not imperative but permissive, the 
fair inference is that the legislature intended that the dis- 
cretion as to the use of general powers should be exercised 
in strict conformity with private rights.^ 

Statutory authority is a good defence in respect of an act 
which would otherwise be a trespass and wrongful, and it 
should be specifically pleaded giving reference to the statute 
relied on®. 

Such a defence can be sustained only where the act com- 
plained of has been done without negligence®, and the 
exercise of the statutory powers was bona fide^ and in 
accordance with the formalities prescribed by the statute®. 

1. Nirmal Chandra v. Mnn, Commissioners ^ Pahna^ I.L.R. (1937) 1 Cal. 407. 

2. Cf. Muhammad Mohidin v. Mun. Commrs, for City of Madras, (1902) I. 

L. R. 25 Mad. 118, 135. 

3. Brine v. Great W. Ky, Co., (1862) 2 B. & S. 402 ; Clothier v. Webster, 

(1862) 12 C. B. N. S. 790. 

4. Metropolitan Asylum Dst v. Tlill, (1881) 6 A. C. 193 , 203 fd. in 

Prices' Patent Candle Co, v. L, C. (7., (1908) 2 Ch. 526 ; Suratee Bara 
Bazaar Co , Ltd, v. Mun. Corp„ Rangoon, (1928) I. L. R. Rang. 722 
(where the terms of the statute are imparative) ; of. Nirmal Chandra 
V. Mun, Commrs, Pahna, supra, 

5. National Telephone Co, v. Baker, (1893) 2 Ch 186. 

6. Qackicar v. Gandhi Kachrabhai, (1903) L R. 30 I. A. 60 (Defendant 

Railway Co. which had made certain constructions negligently and 
thereby caused the plaintifi's lands to be flooded was held liable in 
damages inspite of the statutory authority for isuch construction) ; 
Maya Ram v.- Municipal Committee, Lahore, A. 1. R. 1929 Lah. 730. 

7. Lalbhai v. Mun, Commr,, Bombay, (1909) I. L. R. 36 Bom. 334. 

8. Clarke v. Brojendra Kishore, (1909) I. L. R. 36 Gal. 433 ; Ranohordas v. 

Mun, Commr,, Bombay, (1901) 1. L. R. 25 Bom. 387. 
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(viii) Inevitable accident i Inevitable accident does not mean 
accident absolutely Inevitable bat it means **not avoidable 
by such precaations as a reasonable man doing sach an act 
then and there coaid be expected to take”^. It is a defence 
that there was no want of reasonable care on the actor's 
part. Thus, where the defendant who was one of a shoot- 
ing party fired at a pheasant and a pellet glanced from a 
boagh and wounded the plaintiff’s eye, it was held that the 
defendant was not liable^. 

(ix) Kxerdse of common rights : It is a well recognised rule 
of law that the exercise of ordinary rights in an ordinary 
manner is no wrong even if it causes damage^. Thus, com- 
petition is no ground of action, whatever damage may be 
caused. The damage so caused falls within the description 
of damnum sine injuria. The sinking of a deep pit on a 
man’s own land jnay have the effect of drying up the 
neighbour’s spring or well but the inconvenience to the 
neighbour falls within the description of damnum absque 
injuria which cannot become the ground of an action^. 
It would make no difference even if the act complained 
of was prompted by a motive which is improper or even 
malicious*. 

{x) Leave and Licence : Volenti non fit injuria : ‘lioave and 
license' is a defence to an action in trespass setting up the 
consent of the plaintiff to the trespass complained of*. 

‘Consent’ or ‘leave and license' is a defence in actions 
for wrongs independent of contract according to the maxim 
of law volenti non fit injuria (where the sufferer is willing, 
no injury is done). Unless the act amounts to the infliction 
of a serious physical injury or where the rights of the pub- 
lic as well as the individual sustaining harm have inter- 
vened^. 

1. Pollock on Torts, 14th Edn., p. 107. 

2. Per Denham J., in Stanley v. Powell, (1891) 1 Q. B. 86. 

3. G^. V. Tomline, (1880) 14 Ch. D. 58. 

4. Acton V. Blundell, (1843) 12 M. & W. 324 ; cf. Ohasemore v. Richards, 

(1859) 7 H. L. C. 349. 

5. Bradford Corpn, v. Pickles, (1895) A. C. 587, 598 ; Allen v. Flood, (1898) 
A. C. 1. 

Wharton's Law Lexicon, 14th Edn., p. 579. 

— do — — dp— 


6 . 

7. 


54 
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Thus, the maxim protects the surgeon who amputates a 
limb, and the boxer, so long as he plays fairly according to 
the rules of the game. It does not protect one engaged in 
prize fights without gloves. 

The maxim has also been invoked in cases where the 
person injured was alleged to have contracted to absolve 
the defendant from a known risk or from obligation such 
as not to be negligent in the course of a contract. But in 
these cases, knowledge of the risk is not conclusive, and it 
is not evidence from which consent may be inferred ^ 

The performance of a public duty in the face of immi- 
nent risk does not come within the maxim to disentitle the 
plaintiff from his remedy^. It is otherwise if the risk was 
undertaken voluntarily and not tinder duty^. 

A bare license to enter upon land is revocable ; and where 
leave and license is pleaded by the defendant and the plain- 
tiff relies upon the revocation of the license, he must plead 
it specifically^. 

Where leave and license is pleaded by the defendant and 
the plaintiff relies on an abuse of a license or authority given 
by law rendering the defendant a trespasser ab initio^ he 
must raise the plea specifically in his reply avoiding the 
effect of the defence.® 

Where the defendant sets up a prescriptive right, i. <?., an 
uninterrupted enjoyment as of right, the plaintiff may set 
up in his reply that the right was enjoyed by the defendant 
during the portion of the time by license. But where the 
plaintiff’s case is that there was a verbal license for the 
whole period, he ought to raise it in his plaint and cannot 
set it up in his reply.® 

{pci) Works of necessity : Apart from authority of necessity 
which has already been dealt with, certain acts prima facie 
tortious are not actionable if done for the preservation of 
property or life. Such acts are commonly known as ‘works 

1. Warton's Law Lexicon. 14th Edn., p. 579. 

2. Haynes v. Harwood, (1935) 1 K. B. 146. 

3. OuUer v. United Dairies (London) JM., (1933) 2 K. B. 297. 

4. BuUen A Leake. 8th. Edn., p. 882. 

5. Bullen A Leake, 8th Edn., p. 883. 

6. Bullen A l^ke, 8th Edn., p. 849, 
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of necessity*. Thus, where the plaintiff an owner of land 
let the shooting rights over the land to one C., whose bailiff 
and head game-keeper the defendant was, and a fire broke 
oat on the land and when men in the employ of plaintiff 
were endeavoaring to beat it oat, defendant set fire to strips 
of heather between the fire and a part of the shooting where 
were some nesting pheasants, the property of his master ; 
in an action of trespass against the defendant it was held 
that there being a real and imminent danger, the means 
taken by the tenant to avoid it were reasonably necessary 
in the sense that they were acts which in all the circams- 
tances of the case a reasonable man may do to meet a real 
danger. It is not the law that the intervention of the ten- 
ant shoald be proved by the event to have been in fact 
necessary for the preservation of the property in the sense 
that, bat for that intervention his property would have been 
destroyed or injured.' 

If a person picks up a man rendered insensible by an 
accident or a surgeon in such a case seeing that an imme- 
diate operation is necessary to save his life performs it 
without waiting for him to recover consciousness and give 
consent, such acts will amount to works of necessity and 
will constitute a good defence.* 

Private defence : The defendant may plead by way of 
justification or excuse of an alleged trespass or wrongful act 
that such act was necessary for protecting himself or those 
under his care, or his or their property from injury or 
imminent risk of injury arising from another’s act or omission 
or from natural causes. Thus, an assault may be justified, 
if made by a husband in defence of his wife, a master in 
defence of his servant, or a parent in defence of his child, or 
vice versa in each case. So also an owner of land is justi- 
fied as against a trespasser who disturbs his possession, in 
using force, if necessary, for the purpose of keeping possession 
of the land and of removing the trespasser from it.* 
Similarly, if the owner of land, who has been wronfully 
kept out of possession by another without title, forceably 

1. Cope V. Sharpe^ (No. 2), (1912) 1 K.B, 496, refd. in Kirby v. Oheaaun, (1913) 

30 T. L. B. 15, on appeal, (1914) 79 J. P. 81 C. A. 

2. Pollock on Torts, 14th Edn., p. 132. 

3. Weaver v. Bush, (1798) 8 T. B. 78 ; Bush v. Parker, ( 1834) 1 Bing. N. C. 72. 



428 


Special Defences [ Pt. II. 

enters thereon, no action will lie against him for damages 
for such entry. ' In all these cases, the force used or the 
action taken should not only be reasonably necessary for the 
purpose of such protection, but also should not be in excess 
of what is reasonably required. Thus, in a case where the 
defendant was passing by the plaintiff's house, and the 
plaintiff's dog ran out and bit the defendant’s gaiter, and on 
the defendant’s turning round and raising his gun, the dog 
ran away, and he shot the dog as it was running away, it 
was held that the defendant was not justified in his act, 
as the dog was not actually attacking him at the time,* and 
such an act would not be an act of protection but one of 
revenge. But, on the other hand, where a vicious stallion 
repeatedly attacked on a road a* pair of mares drawing the 
defendant's carriage, and finally entered the defendant’s 
compound in spite of attempts to prevent it and continued the 
attacks until the defendant inflicted a severe wound on it with 
his spear, from the effect of which it ultimately died, it was 
held that the defendant's act was justified and that the owner 
of the stallion was not entitled to any damages.^ Similarly, 
while a person can put up an embankment on his land to 
protect it from an extra-ordinary flood, he cannot do other 
acts which may have the effect of diverting the mischief from 
his own land to the land of another person which would 
otherwise have been protected.^ 

In the matter of recaption of one's goods by entering on 
another’s premises, justiflcation may be pleaded in three 
cases, viz,^ (1) where the occupier has wrongfully taken and 
placed the goods there,® (2) where the goods had come upon 
the property by the felonious act of a third party,® or (3) 
where the goods had come there by accident not due to the 
negligence or default of the owner.’ 

1. Beddall v. Maitland, (1881) 17 Ch. D. 174 ; Jonea v. Foley, (1891) 1 Q.B. 730. 

2. Morris v. Nugent, (1836) 7 C. & P. 572. 

3. Turner v. Jagmohan Singh, (1905) I. L. R. 27 All. 531. 

4. Sami Ullah v. Mukufid Lai, A. I. R. 1921 All. 182 ; Wkalley v. Lancashire 

db Yorkshire By,, (1884) 13 Q. B. D. 131. Cf. Qreyvmaieyn v. llattingh, 
(1911) A. C. 355 ; Qerrard v. Crowe, (1921) 1 A. C. 395. 

5. Patrick v. Colerick, (1838) 150 E. R. 1235. 

6. Higgins v. Andrews, (1619) 81 E. R. 656. 

7. Cf. Qoodwyn v. Cheveley, (1859) 157 E. R. 989. 
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The defendant should give particalars showing how the 
necessity for the self-defence or protection of property arose, 
as for instance, that the plaintiff first assaulted and beat the 
defendant, or that the use of force was necessary in order 
to defend his possession of his goods and to prevent their 
wrongful removal by the plaintiff. ‘ 

If a trespass on land was forceably made by the plaintiff, 
and the defendant pleads justification of an assault necessary 
to protect his possession, he need not allege or prove a pre- 
vious request to the plaintiff to desist.^ But ho must allege 
and prove such previous request where the trespass was not 
attended with force.^ The defendant generally avers that 
the force used or the act complained of was no more than was 
necessary for the lawful purpose alleged in the defence ; and 
whether he alleges it or not, if the plaintiff wants to show 
that excess force was employed, to combat the plea of justifi- 
cation, he should take out a specific issue in respect of it. 

{xiii) Plaintiff a wrongdoer .• That the plaintiff was a wrongdoer 
is not by itself a defence to justify any injury caused to 
him, for the rule is that although a trespasser is liable to an 
action for injury which he does, he does not forfeit his right 
of action for an injury sustained by him. Thus, where the 
plaintiff trespassed on the defendant’s land by climbing over 
the latter’s wall in pursuit of a fowl, and was injured by a 
man-trap like a spring gun set up by the defendant without 
notice in his garden, it was held that the defendant was 
liable in damages to the injury caused to the plaintiff.^ 

But, this circumstance of a plaintiff being the wrongdoer 
may be material for other defences recognised by law, e, y., 
as evidence of the plaintiff’s consent, contributory negligence, 
or absence of breach of duty on the part of the defendant. 
Thus, where the occupier of a premises, as a reasonable 
measure for preventing trespasses, had put up a barbed wire 
fence, a gate with iron spikes or a wall with brokeil glass, it 
was held that he was not liable to a trespasser or thief hurt 
by such things.* 

1. Polkinhorn v. Wright, (1845) 8 Q. B. 197. 

2. Kumud Kanta v. Bignoldf A. I. B. 1923 Cal. 30G. 

3. Barnes v. Ward, (1850) 9 O. B. 392, 420. 

4. The Garlgarth, (1927) P. 93 ; Deane v. Glayton, (1817) 7 Taunt, 489, 521. 
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Similarly au occapier is not liable where a trespasser is 
hurt by a vicious dog in the premises. On the same principle, 
it was held that a railway company was not liable to a 
person travelling without a ticket and injured by a collision;^ 
and that a woman who agreed to live in immoral associa- 
tion with a married man on the faith of a false represen- 
tation made by him was not entitled to sue him for deceit.^ 
{xiv) Acts in fulfilment of duty .* In a case where the plaintiff, 
a theatrical manager, sued the defendants who were mem- 
bers of a committee of theatrical employees called the Joint 
Protection Committee for inducing the theatre proprietors not 
to allow the plaintiff to use their theatre, on the ground that 
the wages given to the chorus girls wore so low that the said 
chorus girls were compelled to resbrt to immorality, it was 
held that the defendants were justified in their action, as 
they owed a duty to their calling and its members to take all 
necessary steps to compel the plaintiff to pay his chorus 
girls a living wage, so that they should not be driven to 
supplement their earnings by misconduct for the purpose of 
gain.* 

Justification of libel and slander : The plea that “words com- 
plained of are true in substance and in fact*' is a good defence to an 
action for libel or slander. Justification is, however a dangerous 
plea, for if the defendant cannot prove it or withdraws from it, it 
may, and most probably will, aggravate the damages.^ The defen- 
dant has to prove that the whole of the defamatory matter is subs- 
tantially true.® If there is gross exaggeration the plea of justifica- 
tion will fail. But where a libel is in its nature divisible, a plea of 
justification may be pleaded as to part of it. Thus, where the plain- 


1. Grand Trunk Ry. Go, of Canada v, Barnetty (1911) A. C. 361. Cf. Q, N. Ry, 

Co. V. Harrison^ (1854) 10 Ex. 376. 

2. Siveyer v. Allismy (1935) 2 K. B. 403. 

3. Brimelow v. Caasony (1924) 1 Ch. 302. 

4. Simpson v. Bobinsony (1848) 12 Q. B. 511 (Where the plaintiff during the 

trial offered to accept an apology if defendant would withdraw the plea 
of justification which the defendant refused to do, though he did not 
attempt to prove it Held : this conduct on the part of the defendant 
was proper to be left to the jury with reference to the question of malice 
as well as damages). 

5. Ingram v. Lawaon, (1838) 35 Bing. N. C. 66 ; Khair^ud^Din v. Tara Singh, 

(1926) I. L. E. 7 Lah. 491. 
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tiff, a proctor, declared on a libel in which he was alleged to have 
been thrice suspended from practice for extortion and the defen- 
dant pleaded justification as to one suspension : — Held : the plea was 
good.^ 

In a defence of justification the defendant will be directed to 
give the following particulars : — 

(a) Where the alleged libel is capable of more than one meaning^ 
the plaintiff will be entitled to the information whether 
defendant intended to justify one or more meanings.* 

(h) Where the libel amounts to a specific charge : In an action for 
libel contained in a review of a book written by the plain- 
tiff. in which review it was stated that the plaintiff was by 
his own confession^ a most barefaced liar, and the defendant 
justified, it was held, the plaintiff was entitled to the parti- 
culars of passages in his book on which defendants relied in 
support of defence of justification and such particulars must 
specify the pages in the book at which several passages 
relied on occurred, and the first and the last words of such 
passages.* Where the libel alleged that the plaintiff, an 
owner and trainer of race horses, had been guilty of gross 
dishonesty in the training and running of horses and partU 
cularly that he had on several occasions conspired with 
other trainers and jockeys to defraud bookmakers and owners 
of race horses and the public generally for his own pecu- 
niary gain, the defendants were ordered to give the follow- 
ing particulars of justification, viz., (i) the number of races, 
jockeys and horses with the weights carried by them, (ii) the 
instances of races in which horses were asserted to have 
been “pulled'' by their jockeys acting under the plaintiff's 
orders, (iii) the names of the persons with whom or through 
whom the defendants proposed to prove that the plaintiff 
had made the bets to which they intended to refer and the 
places and times at which such backings took place.^ 

(c) Where misconduct is alleged in general terms ; Where a 
libel charged an attorney with general misconduct, viz., 

1. Olarkson v. Lawson, (1830) 6 Bing. 587 ; Stiles v. Nokes, (1806) 7 East 493 ; 

Clarke v. Tailor, (1836) 2 Bing. L. C. 654. 

2. Hennessy v. Wright, (1888) 57 L. J. Q. B. 594, distinguished in Dighy v. 

Financial News, (1907) 1 K. B. 502. 

3. Devereux v. Clarke, (1891) 2 Q. B. 582. 

4. Wootton V. Sievier, (1913) 3 K. B. 499, 
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gross negligence, falsehood, prevarication, and excessive bills 
of costs in the business he had conducted for the defendant, 
and the defendant pleaded that the words complained of 
were true in substance and in fact, it was held that a plea 
in justification, repeating the same general charges without 
specifying the particular acts of misconduct, was insuffi- 
cient.* 

Similarly where a plea justifying as imputation of crimi- 
nal offence is made, the defendant must give the particular 
facts from which he means to insist that the crime was com- 
mitted by the plaintiff as charged.^ 

Where the plaintiff interprets the libel by an innuendo 
that he is of bad character, the defendant is entitled to 
give particulars of facts other than those mentioned in the 
libel.* 

Particulars given must be relevant and must not bo em- 
barrassing.* 

25. Legal necessity : See “Legal Necessity’^ under “Particu- 
lars’^ Chap XX. 

26. Lien : Lien is a defence of confession and avoidance and 
should be specially pleaded. The subject may be considered under 
the following sub-heads : 

(a) Bailee's lien : Where the bailee has in accordance with the 
purpose of the bailn^ent rendered any service exercising 
labour and skill in respect of the goods bailed, he has, in 
the absence of a contract to the contrary, a right to retain 
such goods until he receives due remuneration for the ser- 
vices he has rendered in respect of them.® In a suit by 
the bailor for return of the article bailed, the bailee, in a 
case where no remuneration was settled, should state — 

(i) the particular article delivered to him with date ; 

(ii) the services he was required to render ; 


1. Holmes v. Catsby, (1809) 1 Taunt. 543, applied in Hickinhotham v. Leach^ 

(1842) 10 M. & W. 361 and refd. in Zierenberg v. Labouchere^ (1893) 2 
Q.B. 183. 

2. Carpenter v. Jones (1827) 6 L.J. O. S. K.B. 4 ; Hiekinbotham v. Leach j supra. 

3. Maisel v. Financial Times Ltd,, (1915) 84 L. J. K. B. 2145, fd. in 

Mac Qrath v. Black, (1926) 161 L. T. Jo. 444, C. A. 

4. Markham v. Wernher, Beit and Co., (1902) 18 T. L. R. 763, H, L. 

5. Sec. 170, Ind, Cont. Act, 1872, 
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(iii) that he has rendered the said services ; 

(iv) that he has not received any, or adequate, remoueration 

for the services rendered, stating what is the amount of 
his due remuneration. 

(b) Bankers^ factor8\ w1iarfingcrs\ attorneys* and poticy^brokers* 
lien : These persons may, in the absence of a contract to 
the contrary, retain as a security for a general balance 
of account, any goods bailed to them.^ The particular goods 
bailed, with date and facts showing that there is a general 
balance of account, must be stated. 

(c) Unpaid sellers' lien : The unpaid seller of goods claiming a 
lien must state facts showing — 

(i) that the goods Were sold without any stipulation as to 
credit, or 

(ii) that the goods were sold on credit but the term of credit 
has expired, or 

(iii) that the buyer became insolvent (giving date), and 

(iv) that he is in possession of the goods^ (stating the cap<acity 
in which he is in possession).* 

27, Limitation : O. VIII, r. 2, C. P. Code, enjoins that limita- 
tion is one of the matters to be specifically pleaded in a case where, 
if it is not so pleaded, the opposite party would be taken by sur- 
prise or issues of fact, not arising out of the plaint, would be 
raised. 

O. VII, r. 11 (d) of the C. P. Code provides that the plaint shall 
be rejected where the suit appears from the statement in the plaint 
to be barred by any law. To the same effect is Sec. «'), Indian 
Limitation Act, which provides that “subject to the provisions 
contained in sections 4 to 25 (inclusive), every suit instituted, ap- 
peal preferred, and application made after the period of limita- 


1. Sec. 171, Ind. Cent. Act, 1872. 

2. See. 47, Ind. Bale of Coods Act, 1930, Spartali v. Beneeke, (1850) 10 0. B. 

212, 223. (Where by the contract the payment is to be made at a 
future day, the lien for the price which the vendor would otherwise 
have, is waived). 

3. Sec. 47 (2), Ind. Sale of Goods Aet, 1930, which says the seller may exer- 

cise the right of lien notwithstanding that he is in possession of the 
goods as agent or bailee for the buyer, 

55 
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tion prescribed therefor by the First Schedule shall be dismissed, 
although limitatiou has not been set up as a defence*'^. 

The combined effect of the above provisions is, that where a 
suit is, on the face of it, barred, it would be dismissed al- 
though limitation has not been set up as a defence. Where a claim 
was barred by limitation on the very pleadings of the plaintiff but 
the trial Court did not dismiss the suit, the High Court will en- 
tertain the plea and dismiss the sait‘^. The Court is not bound to 
dismiss, as barred, a suit which, on the face of it, is not barred®. 
In the latter case, therefore, the defendant who intends to rely on 
limitation, must plead facts showing that the plaintiff’s claim is 
barred by any law*. 

The Court of Appeal will not entertain a plea of limitation 
where such plea was not taken in the original Court and the de- 
termination of the question involves fresh investigation of facts.® 
It should be noted that if a plea of limitation is intended to bo 
taken in appeal, the appellant should take that point in his grounds 
of appeal®. 

28. Privilege : In actions of defamation, privilege or privi- 
leged immunity is a good defence and must bo specially pleaded. 
‘Privilege* is either absolute or qualified. 

(a) Ahsolute privilege : In case of absolute privilege, no ac- 
tion lies, however untrue and malicious the statements may 
have been. Thus, in England, a member of Parliament 
cannot be molested outside Parliament by civil actions on 
account of anything said by him in either House. In India, 
Sections 28 and 71 of the Government of India Act, 1935, 
provide that no member of the Federal or any Provincial 
Legislature shall be liable to any proceedings in any 
Court in respect of anything said or any vote given by 
him in the Legislature or any Committee thereof. The 

1. Maqbtil Ahmed v. Onkar Pralap Naraint (1935) I. L. R. 57 All. 242 (P.C.). 

2. Narasingha v, Prolhadman Tewari, (1919) I. L. R. 46 Cal. 455. 

3. Sakharam Oovind v. Trimbakrao, (1921) I. L. R. 45 Bom. 694, 708 ; 

Salamat Alt v. Nur Muhammad^ (1934) I. L. R. 9 Luck. 475. 

4. Kedar Nath v. Mokesh Ohandra, (1918) 28 O. L. J. 216. 

5. Baghunath Das v. Sundar £)a9, (1913-14) L. H. 41 1. A. 251. 

6. Cf. O. XLI. r. 2, O. P. Code. 
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privilege is allowed to jadges, magistrates and other per- 
sons exercising judicial function.^ 

Parties®, advocates® and witnesses^ in a Court of Justice 
are afforded the like protection. 

Official reports of proceedings of the Legislatures, Federal 
or Provincial, published by or under their authority are 
absolutely privileged®. So also newspaper reports of pro- 
ceedings in a Court of Justice, if published contempora- 
neously with such proceedings. 

(b) Qualified privilege : “There is an important class of cases 
in which a middle course is tEiken between the common 
rule of uncjualified responsibility for one’s statements and 
the exceptional rules which give absolute protection to the 
kinds of statements covered by them. In many relations 
of life, the law deems it politic and necessary to protect 
the honest expression of opinion concerning the character 
and merits of persons, to the extent appropriate to the na- 
ture of the occasion but does not deem it necessary to pre- 
vent the person affected from showing, if ho can, that an 
unfavourable opinion expressed concerning him is not 
honest. Occasions of this kind are said to bo privileged, 
and communications made in pursuance of the duty or 
right incident to them are said to be privileged by the 
occasion.’'® 

The defendant must satisfy the Court that the occasion 
is privileged, and it will be for the plaintiff to prove that 

1. Jayannath v. Rafat All, A. I. Tl. 1034 AH. 827 ; Duraiswami v. 

Lakshmanan, A. I. K. 1933 Mad. 537. 

2. Paehaiperumal v. Past Thangamy (1908) I. L. R. 31 Mad. 400 ; Satisk 

Chandra v. Ram Doyal (1921) I. L. R. 48 Cal. 388 ; Ma Mya Shwe 
V. Maung, (1924) I. L. R. 2 Rang. 333 ; Rani Kirat v. Biseswary (1932) 
I.L.R. 11 Pat. 693. 

3. Sullivan v. Nortony (1880) I. L. R. 10 Mad. 28 (F. B.) ; Shira Kumar Devi 

V. Bacharamy (1920-21) 25 C. W. N. 835 ; Jagat Mohan v. Kali Pado, 
(1922) I. L. R. 1 Pat. 371. 

4. Qunnesh Putt v. Mugneeramj (1872) 11 B. L. R. 321 (P, C.) ; Nannu Mai v. 

Ram Prasad, A. I. R. 1926 All. 672 ; Sanjiri Reddi v. Kondagari 
Koneri Reddiy (1926) I. L. R. 49 Mad. 315 ; Madhah Chandra Ohose v. 
Nirode Chandra Chose, I. L. R. (1939) 1 Cal. 574 

5. Secs. 28 (1) and 71 (1), Govt, of Ind. Act, 1935. 

6. Pollock on Torts, 14th Edn., pp. 211, 212. 
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the communication “was not honestly made for the purpose 
of discharging legal, moral, or social duty, or with a view 
to the just protection of some private interest or of the 
public good by giving information appearing proper to be 
given, but from some improper motive and without due 
regard to truth".* 

29. Release : Release of a debt may be effected either by the 
express act of the creditor or by operation of law. Thus, where 
the debtor pays part of the debt, and the creditor gives a receipt 
that the money was received in full satisfaction, the receipt will 
operate as a release of tbe debt by the express act of the creditor. 
A release is always to be construed according to the particular 
purpose for which it was made^. A release obtained by fraud 
and misrepresentation will be set aside^. There are cases in which 
a debt may be released by operation of law. Thus, where the payee 
of a promissory note appointed the maker his executor, it was 
held that the debt was discharged and an action could nut be main- 
tained on the note, even by a person to whom the executor had 
endorsed it^. A material alteration in a written contract without 
the consent of the party contracting will discharge him from all 
liability ■thereon'*. 

The defence of release must be specifically pleaded^. 

30. Waiver : A right may be waived either by express words 
or by conduct inconsistent with the continuance of the right ; and 
even where there is no actual waiver, the person having the right 
may so conduct himself that it becomes inequitable for him to 
enforce it.* Waiver, therefore, is a matter of special pleading.* 

1. Pollock on Torts, 14th Edu., p. 212. For the defence of privilege, see 

Form Nos, 30 and 31 in Fraser on Libel, 7th Edii., pp. 314, 31.'). 

2. Solly V. Forhes, ( IffiO) 129 E. R. 871. 

3. Jlirsehfeld v. London, Brighton, etc. Rly., (1876) 2 Q. B. 1>. 1. 

4. Freakley v. Fox, (1829) 9 B. & C. 130. 

5. Bee “Alteration," pp. 383, 386. 

6. See 0. XIX, r. 15, B. S. C. 

7. Per Viseomit Cave in P. Samuel c6 Go. v. Dumas, (1924) A. 0. 431, fd. 

in, Kanahya ImI v. Assicuraxioni Oeneralli, I. L. R. (1938) 2 Cal. 400, 

8. Ladhomal Prem Ghand v. Budho, A. I. R. 1933 Bind 1. 
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CHAPTER XVIII. 

set-off and counter-claim. 

Set-off : Set-ofi: may be either legal or equitable. Again, it may 
be either a defensive set-off or a counter-claim. 

1. Legal set-off : The conditions of a legal set-off under O. VIII, 
r. 6, of the C. P. Code, are — 

(a) The suit must be one for the recovery of an ascer- 
tained sum of money. 

{h) Such sum must be legally recoverable by the defend- 
ant or defendants, from the plaintiff or plaintiffs, as the 
case may be. 

(c) Such sum must not exceed the pecuniary limits of the 
jurisdiction of the Court in which the suit is brought. 

(d) Both parties must fill, in the defendant’s claim to set- 
off, the same character as they fill in the plaintiff's suit, 

2. EquUahle set-off : 0. XX, r. 19 (3), C. P. Code, recognises 
equitable set-off, which is set-off in respect of an unascertained sum. 
In a case where the cross domands arise out of the same transaction 
or are so connected together that they can be looked upon as part 
of one transaction, the Courts of Equity in England have held that 
the defendant may be allowed to plead a set-off and that it would be 
inequitable to drive him to a separate suit. The right of the defen- 
dant to plead equitable set-off has been recognised in India. ^ In 
pleading an equitable set-off the procedure of O. VIII, r. G, C. P. 
Code, should be followed. ® 

3. Defensive set-off and set-off hy way of connter-daim^ distinction 
hetween—^ei-o&: may be purely defensive it may amount to 
an adjustment or satisfaction of the. plaintiff’s claim or it may be a 
counter-claim under which a defendant claims a decree for the 
surplus amount due to him,® 

1. Kistnasamy v. Municipal Commissioners for Madras, (1868) 4 Mad. H.C.K. 

120 ; Vithaldas v. The Hyderabad Spinning & Weaving Co, Ltd., (1923) 
I. L. R. 47 Bora. 182; Narcndra Krishna v. Ashutosh, (1930-31) S!) 
C. W. N. 17 ; Jitendra Nath v. Jnanada Kanta, A. I. R. 1936 Cal. 277 ; 
Bharta v. Chet Ram, A. I. R. 1934 All. 427 ; Oovinda Rao v. Rudrayya, 
A. I. R. 1925 Mad. 830. 

2. Narasimha Rao v. Zamindar of Tiruvur, (1919) 1. L. R. 42 Mad. 87.3, 877. 

3. Jitendra Nath v. Jnanada Kanta, A. I. R. 1936 Cal. 277. Cf. Sundcrmal v. 
Qanesh Narayan, A. I. R. 1937 Nag. 210. 
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Counter-elaim : The word ‘counter-claim’ is liable to be misunder- 
stood. A counter-claim properly so called need not relate to, or be in 
any way connected with, the plaintiff's claim or arise out of the same 
transaction. A set-off by way of counter-claim must arise from the 
same transaction as that which is the subject-matter of the plaintiff’s 
suit. It follows, therefore, that every set-off can be pleaded as a 
counter-claim but not every counter-claim can be pleaded as a set- 
off.^ The confusion in the use of the word ‘counter-claim’ arises on 
account of the common use of the phrase, “set-off by way of counter- 
claim,” Whether counter-claim in the real sense, t.e., in the sense of 
counter-claim which need not relate to, or be in any way connected 
with the plaintiff's claim, or which need not arise out of the same trans- 
action, is permissible in India in the absence of any rules relating 
to the procedure for counter-claim, is one regarding which there are 
differences of opinion. According to the Calcutta High Court, the 
Court is not justified in applying its power of inherent jurisdiction 
relating to a new form of procedure for which no provision is made 
by the Indian law.^ According to the said High Court, therefore, 
the defendant ought not to be permitted to set up a counter-claim (the 
said High Court not having made any rules therefor) in answer to 
the claim of the plaintiff but should file a separate suit.* 

According to the Rangoon High Court, although strictly speaking, 
a counter-claim is a form of suit unknown to the Code of Civil 
Procedure, there is nothing to prevent a judge treating the counter- 
claim as a plaint in a cross-suit and hearing the two together, if he 
is so disposed, and if the counter-claim is properly stamped.^ 

In England, the modern counter-claim is entirely the creation of 
the Judicature Act, 1873. In India, the Civil Procedure Code of 
1908, made no provision for counter-claim but by Sec. 128 left it to 
the High Courts to provide by Rules the procedure in suits by way 

1. Viihaldas Oulabdas v. The Hyderabad Spinning S Weaving Co, Ltd., (1923) 

1. L. R. 47 Bom. 182. 190. 

2. Oour Chandra Ooswami v. Chairman, Nabadwip Municipality, A. I. R. 

1922 Cal. 1. 

3. Per Costello J., in Ahmad Kasim Molla v. Khatun Bibi, (1933) I. L. R. 59 

Cal. 833. Cf. Currimbhoy & Co. v. Creet, A. I. R. 1933 P. C. 29, 32 
(where it was admitted that in a Miifassil Court a counter-claim is 
incompetent). Cf. ML Bibi Shaima v. Bank of Bihar A.I.R. 1938 Pat. 484. 

4. Saya Baya v. Maung Kyaw Shun, (1924) I. L. R. 2 Rang. 276, fd. in 

Moideen Baba v. Chettyar Firm, A. I. R. 1934 Rang. 160 ; cf. Maung 
Ko Choke v. Muthuveerappa, A. 1. R. 1935 Rang. 116. 
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of counter-claim. Such Rules relating to counter-claim have been 
framed by the Bombay and the Madras High Courts. It is sub- 
mitted that where no such Rules have been framed, the Courts cannot 
entertain a counter-claim where such counter-claim does not relate 
to, or is in any way connected with, the plaintiff's claim, or where it 
does not arise out of the same transaction. It is submitted that the 
view taken by the Calcutta High Court is correct. 

In a counter-claim, if the balance is in favour of the defendant, 
judgment for such balance would be given to the defendant. A 
counter-claim is to be treated as an independent action.^ Thus, if 
the plaintiff withdraws the suit with liberty to bring a fresh one, -the 
counter-claim can be treated as a plaint and proceeded with on its 
merits.* If the plaintiff's claim is held to be frivolous, the Court will 
still grant the defendant 'the relief claimed in his defence.* A 
counter-claim abates by reason of the omission to bring the heirs 
of the deceased defendant to the counter-claim on record."^ 

Bombay and Madras High Courl 0. S. Rules re : Counter-claim : 
The (0. S.) Rules and Forms of the Bombay High Court, Chap. VII, 
and Order V. of the (0. S.) Rules of the Madras High Court, provide 
the procedure in suits relating to counter-claim. The said rules 
are substantially based upon Orders VII, XIX and XXI of the Rules 
of the Supreme Court. These rules enable a defendant who has a 
valid cause of action of any description against the plaintiff to set 
up a counter-claim, unless his cause of action is of such a nature that 
it cannot bo conveniently tried by the same tribunal or at the same 
time as the plaintilFs claim. A plaintiff who intends to defend a 
set-off or counter-claim shall have to file a written statement within 
a certain time after service upon him of the defendant’s written 
statement containing a set-off or counter-claim. The defendant may 
plead a counter-claim against the plaintiff along with a third person. 
The third person must be served with a copy of the written state- 
ment and counter-claim and may appear and plead to it. He may, 
under the Madras Rules, enter appearance under protest. Before 
delivering any reply, he may apply to the Court or a Judge that the 
counter-claim may be excluded and the Court or a Judge may, on 
hearing such an application, make such order as shall be just. If, 

1. Per Bowen L. J., in Amon v. Bobbetl, (1889) 22 Q. B. D. 543. 

2. Moideen Baba v. Ghettyar Firm, A. I. R. 1934 Rang. 160. 

3. Adams v. Adams, (1892) 45 Ch. D. 426. 

4. Per Kania J., in Hirji Rauji v. Dawlatram, I L. R. (1940) Bom. 10. 
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in any case, in >vhich the defendant sets up a counter-claim, the suit 
of the plaintiff is stayed, discontinued or dismissed, the counter-claim 
may nevertheless be proceeded with. Where in any suit, a set-off or 
counter-claim is established as a defence against the plaintiff’s claim, 
the Court or Judge may, if the balance is in favour of the defendant, 
give judgment for the defendant for such balance, or may adjudge 
to the defendant such relief as he may be entitled to upon the merits 
of the case. 

Mode of pleading counter-claim : A counter-claim is really an 
independent action by the defendant, against the plaintiff,^ and is 
governed by the same rules of pleading as a plaint^, and the reply to 
it, by the same rule as a defence. In England, under the Rules of 
the Supreme Court, where any defendant seeks to rely upon any 
grounds as supporting a right of counter-claim, he shall, in his 
defence, state specifically that he does so by way of counter-claim.® 
It should properly have the word ‘Counter-claim’ prefixed to it as a 
heading so as to distinguish it from the defence. But “the more 
absence of such heading would not invalidate a counter-claim which 
was otherwise properly pleaded”.^ All material facts must be 
stated in a summary form in numbered paragraphs. A counter- 
claim may comprise several distinct causes of action so long as they 
can be properly joined in one independent action.® But in that case, 
the grounds of counter-claim must be stated, as far as may be, separ- 
ately and distinctly,® and the relief prayed stated specifically, 
either simply or in the alternative.^ 

“Where the defendant pleads both a defence and a counter-claim, 
the paragraphs of the counter-claim are usually numbered as though 
they were a continuation of the paragraphs of the defence”.® 

“Where a defendant by his written statement sets up any 
counter-claim which raises questions between himself and the plain- 
tiff along with any other persons, he shall add to the title of his 

1. O. V, r. 3, Mad. High Court O. S. Rules ; Chap. VII, r. 130, Bom. High 

Court O. S. Rules. 

2. O. V, r. 5, Mad. High Court, O. S. Rules. 

3. O. XXI, r. 10, R. S. C. - 

4. Bullcn & Leake, 8th Edn., p. 561. 

5. Compton v. Preston,^ (1882) 21 Ch. D. 138. 

6. O. XX. r. 7, R. S. C. ; O.V, r. 7, Mad. High Court O. S. Rules ; Chap. VII, 

r. 131, Bom. High Court O. S. Rules. 

7. O. XX, r. 6, R. S. C. 

8* Bulleo A I^ake, 8th Edn., p. 561. 
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written statement a farther title similar to the title in a plaint, 
setting forth the names of all the persons who, if sach counter-claim 
were to be enforced by cross-suit, would be defendants to such 
cross-suit, and shall deliver copies of his written statement to such 
of them as are parties to the suit within the period within which he 
is required to deliver it to the plaintiff/'^ 

Limitation : 

(a) In the case of a defensive set-off^ the set-off claimed must bo 
recoverable at the date of the plaintilT’s suit.^ 

(b) In the case of a counter-claim by way of set-off i.e., where a 
defendant claims a decree for the surplus amount due 
to him, the sum claimed by the defendant should be 
legally recoverable at the date when he makes the claim, 
i,e.^ at the date when he files his written statement.^ 

(c) In the case of coimter-claim, t.^., a claim which need 
not and does not arise out of the same transaction, the 
plaintiff must prove that the counter-claim was barred 
when it was pleaded.^ 

Jurisdiction: O. VIII, r. f>(l) of the Code provides that the 
ascertained sum claimed by the defendant by way of set-off must not 
exceed the pecuniary limits of the jurisdiction of the Court. The 
proper test is to see whether the aggregate of the ascertained sums 
which the defendant seeks to set-off does not exceed the pecuniary 
limits of jurisdiction of the Court.® 

In the case of a counter-claim, where the Court had no jurisdiction 
to try the same, as the plaintiff resided and the whole of the cause of 
action arose outside the jurisdiction, it was held that the counter- 
claim must be struck out.® 

Court-fees : The Court-fee payable on a written statement 
pleading a set-off or coante r-clairn is provided in Sch. I, Art. 1 of 

1. Ch. Vir, r. 132, Boni; High Court O. S. Buies. 

2. Jitendra Nath v. Jnanada Kanta^ A. I. K. 1936 Cal. 277 ; Najan Ahmed v. 

Salemahomed, A. I. R. 1923 Bom. 113 *, Uma Prosad Singh v. Shiva^ 

A. I. R. 1939 Pat. 567 ; Budhu v. Sital Singh, A. I. R. 1939 Pat. 142. 

3. Jitendra Nath v. Jnanada Kanta, supra ; Bharta v. Chet Ram, (1934) T.L R. 

56 All. 821. 

4. Najan Ahmed v. Salemahomed, supra ; Sundermal v. Ganeah Narayan, 

A. I. R. 1937 Nag. 210. 

5. Hoe Moe v. 1. M. Seedat, (1924) I. L. R. 2 Rang. 349. 

6. Vithaldas Qulabdas v. The Hyderabad Spinning db IVeaving Co. Ltd., 

(1923) I. L. R. 47 Bom. 182. 

56 
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the Indian Court Fees Act, 1870. The defendant must pay the court- 
fee on the whole amount claimed as set-off.^ Thus, where the defen- 
dant pleaded by way of set-off an amount larger than that claimed 
by the plaintiff and paid a court-fee on the excess of his claim over 
the plaintiff’s, it was held that he was bound to pay advalorem court- 
fee on the whole sum and not merely on the excess.^ 

No counter-claim can be entertained unless the defendant stamps 
his counter-claim properly. According to the Rangoon High Court, 
the filing of the stamped paper in the Appellate Court will not 
validate the counter-claim in the Trial Court and, in such a case, 
the defendant’s remedy is only to file a separate regular suit on 
his counter-claim.^ 

The Calcutta High Court has recently held that a document not 
properly stamped is not a nullity. Where, therefore, a written state- 
ment claiming a set-off is accepted by a Trial Judge through mistake 
or inadvertance, although not stamped, and the Trial Judge, although 
he subsequently directs the party to pay the court-fees, does not 
realise the full court-fees, the High Court can in Second Appeal 
under Sec. 12 (2), Court Fees Act, and Sec. 49, C. P. Code, direct the 
payment of additional court-fees.^ 

Costs : In an action where the plaintiff’s claim is found to be 
substantially false and the defendant’s claim to the set-off is allowed 
in full, the defendant should be allowed his costs.^ But **if the 
defendant can plead only a counter-claim and recovers an amount 
equal to or greater than the plaintiff’s claim, the plaintiff will 
recover his costs of the claim and the defendant only his costs of 
the counter-claim.”® Where both claims and counter-claim fail, the 
proper method of taxation of costs is to tax the costs of the defendant 
except so far as they have been increased by the counter-claim, and 
to tax the costs of the plaintiff only so far as they have been increa- 
sed by the counter-claim, with a set-ofP of the one against the other.^ 

1. Bani Harsarnukhi v. Agadha^ A. I. K. 1940 Pat. 18. 

2. Ohhakkan TmI v. Kanhaiya Lai, (1923) I. L. R. 45 All. 218 ; Lakshmanan 

Ohettiar y. Ramanathan Cheltiar, A. 1. 11. 1935 Mad. 115 (1). 

3. Maung Po Ghoke v. Muthmeerappa, A. I. R. 1935 Rang. 116. 

4. Jitendra Nath v. Jnanada Kanta, A. I. R. 1936 Cal. 277. 

5. Jitendra Nath . v. Jnanada Kania, supra, 

6. See Odgers on Pleading, 11th Edn., p. 247 ; Atlas Metal Co. v. Miller, 

(1898) 2 Q. B. 500 ; Christie v. Plait, (1921) 2 K. B. 17 ; appld., Continen- 
tal Contretetors v. Medway Oil etc, Co., (1927) 96. L. J. K. B. 967. 

7. Odgers on Pleading, 11th Edn., p. 248 ; James v. Jackson, (1910) 2 Oh., 92, 

93, 94. 
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CHAPTER XIX. 

THIRD PARTY PROCEDURE. 

Third i)arty procedure has been prescribed by the original side 
Rules of the Bombay, Madras and Rangoon High Courts. They are 
based more or less on 0. XVIA, R. S. C. 

Third party notice : O. XVIA, r. 1, R. S. C. runs as follows : — 

‘‘(1) Where in any action a defendant claims as against any 
person not already a party to the action (in this Order called the 
third party) 

(a) that he is entitled to contribution or indemnity, or 

(b) that he is entitled to any relief or remedy relating 
to or connected with original subject-matter of the action 
and substantially the same as some relief or remedy claimed 
by the plaintiff, or 

(c) ’ that any question or issue relating to or connected 
with the said subject-matter is substantially the same as 
some question or issue arising between the plaintiff and the 
defendant and should properly be determined not only as 
between the plaintiff and the defendant but as between the 
plaintiff and defendant and the third party or between any 
or either of them, the Court or Judge may give leave to the 
defendant to issue and serve a “third-party notice." 

(2) The Court or Judge may give leave to issue and serve a 
“third-party notice’' on an ea: parte application supported by aflidavit, 
or, where the Court or Judge directs a summons to the plaintiff to 
be issued, upon the hearing of the summons. 

The Bombay High Court O. S. Rule 142, Chap. VIII, is substanti- 
ally the same. 

The Rangoon High Court, O. S. Rule 164, Part 11, Chap. I, is 
limited to a third-party notice by a defendant entitled to a contribu- 
tion or indemnity. This is based upon the former O. XVI, r. 48, 

R. S. C. 

The Madras Rule is also limited to the issue of a third-party 
notice by a defendant entitled to a contribution or indemnity but 
enables a third-party notice in any suit in which the defendant, 
while admitting his liability for the claim in the plaint, requires 
that the right of the plaintiff to the relief should be adjudicated 
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in the presence of any other person or persons so that the adjudi- 
cation may be binding on such other person or persons.^ 

The notice shall state the nature and grounds of the clairn^. 

Effect of Third-party notice : The third-party, on being served, 
becomes a party to the suit with the same rights in respect of his 
defence against any claim made against him and otherwise as if 
he had been duly sued in the ordinary way by the defendant*. 

Appearance and default of appearance of third party : If a 

person not a party to the suit, who is served with a third-party 
notice, desires to dispute the plaintiff's claim in the suit as against 
the defendant on whose behalf the notice has been given or his 
own liability to the defendant, the third party must enter an 
appearance in the suit, within 8 days from the service of the' notice. 
In default of his so doing, he shall be deemed to admit the validity 
of the decree obtained against such defendants, whether obtained 
by consent or otherwise, and his own liability to contribute or 
imdemnify, as the case may be, to the extent claimed in the third- 
party notice ; provided always that a person so served and failing 
to appear within the said period of 8 days may apply to Court or 
a Judge for leave to appear, and such leave may be given upon 
such terms, if any, as the Court or Judge shall think fit.^ 

Again, '‘where a third party makes default in entering an ap- 
pearance in the suit, in case the suit is tried and results in favour 
of the plaintiff, the Judge who tries the suit may, at or after the 
trial, pass such decree as the nature of the case may require, for 
the defendant giving the notice against the third party : Provided 
that execution thereof be not issued without leave of the Judge 
until after satisfaction by such defendant of the decree against him. 
And if the suit is finally decided in the plaintiff's favour, 
otherwise than by trial, the Court or a Jtidge may, on application by 
motion, as the case may be, pass such decree as the nature of the 
case may require, for the defendant giving the notice against the 

1. O. V-A. r, 2, Mad. High Court O. S. Kiiles. 

2. Cb. VIII, r. 142, Bom. High Court, O. S. Rules ; O. V-A, r. 1, Mad. High 

Court O. 8.. Rules ; Part II, Chap. I, r. 164, Rang. High Court O. 8. 

Rules. 

3. Ch. VIII, r. 142 (3), Bom. High Court. O. 8. Rules. 

4. Oh. VIII, r. 143, Bom. High Court, O. 8. Rules ; O. V-A, r. 3, Mad. High 

Court O. 8. Rules ; Part II, Chap. I, r. 1G5, Rang. High Court O. 8. 

Rules. 
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third party at any time after satisfaction by the defendant of the 
amount recovered by the plaintiff against him.’*^ 

Defendant claiming against co-defendant : ‘^Where a defendant 
claims to be entitled to contribution or indemnity against any 
other defendant to the suit, a notice may be issued and the same 
procedure shall be adopted for the determination of such questions 
between the defendants as would be issued and taken against 
such other defendant, if such last-mentioned defendant were a 
third party : but nothing herein contained shall prejudice the 
rights of the plaintiff against any defendant in the suit.*'^ 

“Where a defendant claims to be entitled to contribution or 
indemnity against any other defendant to the suit, a notice may 
be issued and the same procedure shall be adopted for the determi- 
nation of such questions be'tween the defendants as would be issued 
and taken against such other defendant, if such last-mentioned 
defendant were a third party ; but nothing herein contained shall 
prejudice the rights of the plaintiff against any defendant in the 
suit.’’® 

“Where a defendant claims to be entitled to contribution or 
indemnity against any other defendant to the suit, a notice may 
be issued and the same procedure shall be adopted for the determi- 
tion of such questions between the defendants as would be issued 
and taken against such other defendant, if such last-men iioned 
defendanl were a third party ; but nothing herein contained, shall 
prejudice the rights of the plaintiff against any defendant in the 
suit.”4 


1. Ch. VIII. r. 144, Bom. High Court O. B. Rules = O. V-A, r. 4, Mad. High 

Court O. S. Rules = Part II, Ch. I, r. 166, Rang. High Court. O. S. 
Rules. 

2. Ch. VIII, r. 149, Bom. High Court O. S. Rules. 

3. O. V-A, r. 8, Mad. High Court O. B. Rules. 

4. Part 11, Ch. I, r. 170, Rang. High Court O. B. Rules 



446 


Pa/rticutar8 


t Pt. II 


CHAPTER XX 

PARTICULARS. 

Obiect of particulars : Although pleadings must be concise, they 
must also be precise. For this purpose, all necessary particulars 
must be stated in the pleadings. In the words of Cotton L. J., “It is 
absolutely essential that the pleading not to be embarrassing should 
state facts which will put the opposite parties on their guard and 
tell them what they have to meet when the case comes on for trial.'’ ^ 
The particulars serve to limit the generality of pleadings and enable 
the other party to know accurately what was the case to be brought 
against him,^ and so to limit and define the issues to be tried and 
also to limit the right to discovery of matters relating to questions in 
issue as narrowed by the particulars.^ What particulars are to be 
stated must depend on the facts of each case. 

“Particulars are really supplemental to the pleadings. They 
are in fact amendments of the pleadings.”^ They are amendments 
of pleadings not in the sense that they may be used to fill gaps of 
material statements in pleadings. Their function is to fill in the 
picture by information sufficiently detailed to put the opposite party 
on his guard as to the case he has to meet and to prepare for 
trial.® 

But while the plaintiff or the defendant is entitled to be told 
any and every particular which will enable him to properly prepare 
his case for the trial, neither party is entitled to pry into the brief of 
his opponent or to find out what is to be the evidence which is to be 

1. Per Cotton, L. J. in Philipps, v. Philipps, (1878) 4. Q. B. D. 127 (In an 

action for a specific sum of money as the total amount due on an 
account containing many items, the plaintiff must state particulars 
showing how that figure is arrived at). 

2. Per Thesiger L. J., in Saunders v. Jones^ (1877) 7 Ch. D. 435, 451. 

3. Yorkshire Provident Life Assurance Oo. v. Gilbert db Rivington, (1895) 2 

Q. B. 148) 152 (When a person has libelled another and has justified and 
has given particulars, he is not entitled to more than discovery of that 
which relates to those particulars) ; Arnold and Butler v. Bottomley^ 
(1908) 2 K. B. 151. 

4. Per Vaughan Williams, L. J., in Milbank v. Milbank^ (1900) 1 Oh. 376, 

385. 

5. Per Scott L J., in Bruce v. Odhams Press Lid,, (1936) 1 K. B. 697. 
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prodoced at the trial. ^ As a general rule, particulars must be given 
but not such as will amount to discovery.^ But where information 
asked for is clearly necessary to enable the party asking for it to 
prepare for trial, the information must be given even though it dis- 
closes some portion of the evidence on which the other party pro- 
poses to rely at the trial, ^ and even where the other party is pri- 
vileged from producing documents which would disclose such 
evidence.^ 

After particulars are furnished, all evidence not covered by the 
original paragraph should be excluded.® 

Particulars part of pleadings : Particulars are part of pleadings 
in the sense that a party is bound at the trial by his particulars. 
He cannot go into matters not included therein.® Thus, in an action 
on a quantum meruit^ the plaintiff cannot without amendment 
recover more than the amount specified.^ Again, a party having 
delivered particulars in an action may be given leave to amend the 
particulars.® If a plaintiff has given particulars of special damage, 
he will not be allowed at the trial to give evidence of any special 
damage which is not claimed either in the pleading or in the 
particulars.® 

Particulars and ^^Statements ot material facts” — distinction bet- 
ween — In a recent case, Scott L. J. pointed out the distinction bet* 
ween particulars and ^^statements of material facts*’. In that case the 
plaintiff complained that she was libelled by a newspaper article 
concerning certain aeroplane smuggling exploits of ‘'an English- 
woman”. The plaintiff was not referred to by name or description, 

1. Per Kikewich, J. in Humphries d; Co. v. Taylor Druy Co.., (1888) 39 Ch. 1). 

693. Cf. Aga Khan v. Times Publishing Go., (1921) 1 K. B. 675, 680 ; 

Wootton v. Sievier, (1913) 3 K. B. 499. 

2. Turnock v. Sartor is, (1888) 33 Sol. J. O. 58, O. A. 

3. Marriott v. Chamberlain, (1885) 17 (^. B. 1), 154 ; Zierenbcrg v. Laboucherc, 

(1893) 2 Q. B., 183, 187, 188. 

4. Milbank v. Milbank, (1900) I Ch. 376 ; Odgers on Pleading, 11th Edn., 

p. 178. 

5. Oaurt Shankar v. Mst. Manki Kunwar, (1923) I. L. R. 45 All. 624. 

6. Woolley y. Broad, (1892) 2 Q. B, 317. Cf. Doe d. Winnall y. Broad, {IS^D 

2 Man. & G. 523. 

7. Hodge v. MaUock Bath U. D. C., (1910) 27 T. L. R. 129, C. A. 

8. Yorkshire Provident Assurance Go. v. Gilbert db Rivington, (1895)2 Q. B. 

148, 152 ; Olarapede v. Commercial Union Association, (1883) 32 W. R. 

262, C. A. 

9. Watson v. North Metropolitan Tramways Co., (1866) 3 Times Rep. 273, 
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but alleged that the words “an Englishwoman*' referred to her. The 
defendants applied for particulars of facts from which it was to be 
inferred that the plaintiff was the person referred to. Held^ that the 
statement of claim is under the present system of pleading lacking 
in a statement of material facts within the meaning of R. S. C., Q. 
XIX, r, 4 (O. VI, r. 2, C. P. Code), and that it is liable to be struck 
out under R. S. C., O. XXV, r. 4 ; or a further and better statement 
of the nature of the claim might have been ordered under rule 7 
(0. VI, r. 5, 0. P. Code). Where there is an omission from the 
statement of claim of averments needed for the protection of defen- 
dant, there is a default under r. 6, and the defendant is entitled ex- 
iiehito jiisticm to an order for particulars under r. 7. 

“O. XIX, R. S. C., draws no express line of demarcation between 
“statement of material facts" and parCiculars and I am not sure 
that in some of the judgments in the reported cases the distinction 
between the two has always been kept as clear as is desirable ; but 
that there is a radical distinction is beyond question, and none the 
less so that in cases near the dividing line there is a penumbra 
where the two may and often do overlap, just as between night and 

day there is a zone of doubt which we call dusk The cardinal 

provision in rule 4 is that the statement of claim must state the 
material facts, Tfw word ^^material*' means necessary for the purpose 
of formulating a complete cause of action ; and if any one ^^materiaV* 
statement is omitted^ the statement of claim is bad ; it is demurrable^'* 
in the old phraseology ^ and in the new is liable to be struck out'* under 
R. 8. C. Ord, XX r, 4, or “a further and better statement of claim** 
may be ordered under rule 7. Thus under either head the issue is 
appealable and not a matter of discretion** 

^^The f unction of ^^particulars** under rule 6 is different. They 
are not to be used in order to fill material gaps in a demurrable 
statement of claim — gaps which ought to have been filled by 
appropriate statements of the various material facts which together 
constitute the plaintiff*s cause of action. The use of particulars 
is intended to meet a further and quite separate requirement of 
pleading, imposed in fairness and justice to the defendant. 2*heir 
function is to fill in the picture of the plaintiff*s cause of action with 
information sufficiently detailed to put the defendant on his guard 
as to the case he Jtas to meet and to enable him to prepare for trial. 
Consequently^ in strictness, particulars cannot cure a bad statement 
of claim. But in practice it is often difficult to distinguish be- 
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tweea a “material fact” and a “partioalar*’ piece of information 

■ 

which it is reasonable to give the defendant in order to tell him' 
the case he has to meet ; hence^ in the nature of things, there is 
overlapping. And the practice of sometimes patting particulars 
into the statement of claim and sometimes delivering them after- 
wards either voluntarily, or upon request or order, without any 
reflection as to the true legal ground upon which they are to be 
given, has become so common that it has tended to obscure the very 
real distinction between them.'* 

'‘In a case where there is no omission of material facts under 
rule 4, whether particulars should be ordered is very often a 
matter of pure discretion — because it depends on a view of fairness 
or convenience which is essentially a matter of degree. But when 
particulars are asked because the statement of claim is defective 
in that it omits some essential averment — i.e.^ some “material 
fact" — the question is not one of discretion and the adoption by 
the defendant of the lenient remedy of an application for parti- 
culars instead of the more stringent remedy of striking does not 
turn an issue of right into an issue of discretion. As Philipps v. 
Philipps^ (1878) 4 Q. B. D. 127, is an illustration of the more string- 
ent remedy, so Palmer v. Palmer^ (1892) 1 Q. B. 319, is an illustra- 
tion of the more lenient remedy ; but if in the latter case the 
defendant had so chosen I think he would have been entitled to 
the more drastic remedy.”* 

Degree ol particularity : The plaint or the written statement 
ought always to give full particulars rendering further particulars 
unnecessary. Such particulars mean the best particlars which a 
reasonable man would require respecting the matters against which 
he was called upon to defend himself. As much certainty and 
particularity must be insisted on, as is reasonable, having regard 
to the circumstances and to the nature of acts themselves. ‘To 
insist upon less would be to relax old and intelligible principles. 
To insist upon more would be the vainest pedantry 2’. A party 
who pleads with unnecessary particularity may thereby fetter his 
hand at the triaP, or impose on himself an increased burden of 

1. Per Scott L. J. in Bruce v. Odhams Press Lid., (1936) 1 K. B. 699. 

1. Batcliffe V. Evans, (1892) 2 Q. B. 524, 532. 

2. James v. Smith, (1891) 1 Oh. 384 ; on appeal 65 L. T. 544 0. A. (where 

instead of relying on the Statute of Frauds generally, the defendant 
pleaded S, 4 and he wa^ not ajlow^ to Itmend or avail of S, 7), 

57 
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proofs A party who omits to plead a material fact may lose his 
case^, and a party who pleads a material fact but with insafficient 
detail may be ordered to give particulars and to pay costs, An order 
is often made for the best particulars plaintiff can give^. 

Particulars — in respect of what matters ordered : The jurisdic- 
tion of the Court to order particulars depends upon 0. VI, r. 4 of 
the a P. Code (0. XIX, r. 6, R. S. C.). 

0. VI, r. 4 says that “in all cases in which the party pleading 
relies on any misrepresentation, fraud, breach of trust, wilful 
default or undue influence, and in all other cases in which parti- 
culars may be necessary beyond such as are exemplified in the forms 
aforesaid, particulars (with dates and items if necessary) shall be 
stated* in pleading”. 

Further and better particulars — when ordered : 0. VI, r. 

5 says that further and better statement of the nature 
of the claim or defence, or further and better particulars of any 
matter stated in any pleading may in all cases be ordered, upon 
such terms, as to costs and otherwise, as may be jnst^ 

Rule 5 does not permit the submission of new material altogether 
based on an entirely different cause of action. This would be 
really repugnant to rule 7 of the same Order which unequivocally 
prohibits the raising of any i\ew ground of claim or the alleging of 
any fact inconsistent with previous pleadings®. 

The defendant, if he so desires, should apply for further and 
better particulars under r, 5, otherwise it will not be open to him to 
make a grievance of any vagueness in the plaintiffs pleadings at an 
appellate stage®. 


1. West v. Baxendale, (1850) 9 C. P. 141. 

2. GolleUe v. Goode, (1878) 7 Oh. D. 842 (In an action for damages for an 

alleged infringement of plaintift’s copyright in a song, the defendant 
pleaded that the time of first publication was not truly entered on the 
register. Held, the defendant was not at liberty to prove that the name 
of the publisher had been untruly stated) ; Of. Byrd v. Nunn, (1877) 
7 Ch. 1). 284 : 

3. Odgers on Pleading, 11th Edn., p. 181. 

4. The word “stated** in the rule means stated expressly or by net'^essary 

implication : La Radioiechnique v. Weinbaum^ (1928) 1 Ch. 1, 

5. Mehnga Dasa v. Maya Singh, A.I.R. 1937 Lah. 795. 

6. K. a De V. Hira Bern, I.L.R. (1937) 1 Cal. 491, 
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Particulars— in respect of what matters not ordered : 

(а) When the onus of establishing a positive or negative 
allegation lies on the plaintiff, the Court will not order the 
defendant to give particulars of his traverse of that allega- 
tion'. But particulars of a traverse involving affirmative 
allegation must be given^. 

(б) No particulars will be ordered of an immaterial 
allegation*. 

{c) Particulars will not be exacted where it would be 
oppressive or unreasonable, as where the imformation is 
not in the possession of either party, or could only be ob- 
tained with great difficulty, or where the particulars are 

not applied for till the last moment.^ 

• 

Additional particulars : A party who wants to amend or add to 
particulars already delivered should apply for leave to deliver 
farther particulars.® The application should be made a reasonable 
time before the trial. At the trial leave to amend particulars is as 
a rule refused.* When the application is made a reasonable time 
before the trial, it will generally be allowed upon terms, unless the 
opposite party will Jbe seriously prejudiced by such amendment or 
such injury will be caused to him as cannot be compensated by 
costs, ^ or if the effect of the proposed amendment is to introduce a 
new and inconsistent case. 

Application for particulars : An application for particulars or 


1. Weinberger v, Inglis, (1918) 1 Ch. 133 ; Tai Radiotechnique v. JVeinbaum, 

(1928) 1 Ch. 1; Ooilins v. Charles Booth lO (7^, Ltd., A.I.R. 1921 Sind 106. 

2. Mac Lulieh, v. Mae Lulich, (1920) P. 439 (suit for restitution of conjugal 

rights. The wife by her petition alleged that the husband withdrew from 
codiabitation with her and had kept and continued away from her with- 
out just causCi The husband by her answer alleged that he had *'juat 
cause*' for withdrawing from co-habitation and ^‘reasonable cause** for 
refusing to render conjugal rights. Held, petitioner was entitled to 
particulars of any charges or facts on which the respondent relied as 
justifying his conduct). 

3. Gave v. Torre, (1886) 54 L. T. 515 ; Gibbons v. Norman, (1885) 2 T. L. R. 

676 ; Gaston v. United Newspapers Ltd., (1915) 32 T. L. R. 143. 

4. Odgers on Pleading, lltli Etln., p. 181. 

5. Yorkshire Provident etc., Co. v. Gilbert <& Rivington, (1895) 2 Q. B. 148 ; 

Kent Coal Concessions v. Duguid, (1910) A. G. 452 H. L. (E.). 

0. Moss V. Matings, (1887) 33 Ch. D. 603. 

7. Glarapede v. Commercial Union Association, (1883) 32 W. R. 262 O. A. 
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further and better particulars may be made at any time. ^ As a 
rule, however, it should be made after the necessity for it arises. If 
there is undue delay, the application may be refused.* To permit 
applications for particulars being used for purposes of delay, r. 7A, 
.of O. XIX, R, S. C., provides that before applying for particulars by 
summons or notice a party may apply for them by letter and in deal- 
ing with the costs of application for particulars, the provisions of this 
rule shall be taken into consideration by the Court or Judge. In 
India we have no such rule, but the practice at least on the original 
side of the High Courts is to apply for particulars by letter in the 
first instance. Sometimes at the hearing, particulars are ordered on 
the oral application of parties.® 

Particulars’-how delivered : Ordinarily, the plaint should con- 
tain the particulars required by O.VII, fr. 1 to 8 of the C. P. Code.^ 
According to the O. S. Rules of the Bbin. High Court, in cases of 
debt, there shall be annexed to and filed with the plaint particulars 
of the plaintiff’s claim.® 

According to English practice, if particulars are less than three 
folios in length, they should be set out in the pleading. If more, a 
statement to that effect should be inserted and particulars delivered 
separately.® In India there is no settled practice. Particulars of 
any length are sometimes set out in the body of the plaint and 
sometimes set out in a schedule annexed to the plaint. When a 
further and better statement of particulars is ordered under O. VI, 
r. 5, C. P. Code, the order itself may, and generally does, provide as 
to how it is to be delivered, whether by letter or otherwise. Accord- 
ing to the O. S. Rules of the Mad. High Court, when a party is 
ordered to give further and better particulars of a matter alleged in 
a plaint or written statement, or otherwise, the same shall be drawn 
up in the form prescribed for the written statement of a defendant, 
and shall be endorsed with a reference to the order directing 
the same and presented to the Registrar within the time thereby 
limited. 

Time for delivery of particulars : The order for particulars should 
. limit the time within which they are to be delivered. Particulars 

« 1. Thomson v. Birkley, (1882) 47 L. T. 700, 

2. Qauraud v. Fitxgerald, (1889) 37 W. R. 265. 

3. Cf. Chap. VI, r. 58, O. S. Rules, Mad. High Court. 

4. Cf. Chap. VII, r. 1, O. 8. Rules, Cal. High Court. 

5. Chap, yj, X* 96» O. S. Rules Bom. High Court. 

6. - Annual Practice, 1938, p. 344. 
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of claim may be ordered before defence, where without a statement 
of particulars it is impossible that the defendant could be in a 
position to decide how to plead to the statement of claim. ^ The 
defendant does not waive his rights to have particulars by delivering 
a defence. 2 

Postponement of particulars till after discovery : In some cases, 
it may so happen that the plaintiff is unable to give particulars 
of his claim before discovery of documents. Such cases usually arise 
out of the relation of principal and agent or out of any fiduciary 
relation between the parties. In the absence of such relationship 
between the parties to the action, such discovery has never been al- 
lowed except under special circumstances, such as one party keeping 
back something which the other was entitled to know**. In decid- 
ing Whether particulars should be ordered before discovery, the judge 
must exercise a reasonable discretion in every case after carehilly 
looking at all the facts and taking into account all special circums- 
tances^. In every case, before ordering that no particulars 
should be delivered by the plaintiff before discovery, the Court 
should take into consideration — 

(a) the position of the parties ; 

(b) whether the case set up by the plaintiff is one hav- 
ing a substantial foundation or is merely a fishing case ; 

(c) whether the particulars are all that the plaintiff can 
furnish ; 

(d) whether the defendant had means of knowing the 
facts in dispute and the plaintiff has not ; 

(e) whether there are any special circumstances, such 
as one party keeping back something which the other was 
entitled to know. 

1. Per Greer L. J., in Bruce v. Odhams Press Ltd., (1936) 1 K. B. 697, 705 

(In an action of libel the plaintiff should give particulars of allegations 
ill the statement of claim that the words complained of were pub- 
lished of the plaintiff. In other words, the plaintiff must state facts 
from which it is to be inferred that the words were published of the 
plaintiff'). 

2. Sctchs V. Speilman, (18S8) 37 Ch. D. 295. 

3. Per Lord Esher M, R., in Zierenberg v. Labouehere, (1893) 2 Q. B. 183, 

188. 

4. Per Chi tty J., in Waynes Merthyr Oo. v. Radford, (1896) 1 Ch. 29, 35. 
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(a) Plaintiffs sued the defendants for passing off coal not from the plaintiffs' 
colliery as coal obtained from that colliery. The plantiffs gave one instance 
when two distinct frauds were committed when supplying coal to the City of 
London Brewery and added that on diverse occasions the defendants had taken 
orders from the same Brewery Co. and diverse other persons for coal from the 
plaintiffs' colliery, and fraudulently supplied coal not purchased from the 
plaintiffs. The defendant took out summons for delivery of particular before 
discovery. Chetty, J. Mi *Tn this case no particulars will be ordered before 
discovery, because (1) this is not a fishing case but one having a substantial 
foundation ; (2) the <lefendants by careful examination of the books have the 
means of discovery whether any other frauds similar to those alleged (wliich 
are admitted) have been committed, specially having regard to the position o£ 
parties and the admitted facts and having regard to the circumstance that many 
of these alleged frauds are within the defendants' means of knowledge and arc 
not within the knowledge of the plaintiffs : Waynes Merthyr Go. v. Radford 
(1896) 1 Ch. 29, 36. 

(b) Plaintiffs sued for damages for breach of covenant in restraint of trade 
without specifying tlie various heads of claim for damages. They were ordered 
to deliver to the defendant a statement in writing showing the various heads 
of claim for damages alleged to have been sustained by them. The plaintiffs 
appealed from the said order. They said, ‘ We cannot until discovery of docu- 
ments give the heads of our claims except drawing upon our imagination and 
putting into our statement every head of claims we can think of ; and we 
cannot limit because we are ni ignorance of the facts." Lindlay, L. J., in dis- 
charging the order, held^ that the plaintiffs could usefully comply with the order 
until they had seen the books ; Maxim Nordenfelt v. Nordenfelt, (1893) 3 Ch, 
122, 127. 

(c) The plaintiff sued the defendant as a stock-broker employed by him and 
alleged that the defendant in many of the transactions dealt himself as principal 
and also charged the plaintiff with moneys not paid. The plaintiff delivered 
interrogatories asking for the particulars of the dealings on behalf of the plaintiff 
and tlie names of persons with whom the defendant had dealt and the amounts 
paid. The defendant refused to answer on the ground that the plaintiff was not 
entitled to this information until after decree. Held, by Cotton and Bowen L. JJ., 
that the plaintiff was entitled to discovery in order to enable him to give details of 
tlie frauds alleged. Bowen L. J. at p. 379 observed ns follows, ‘'Ought the 
generality of an allegation of fraud be a bar to the right to discovery ? It seems 
to me that the very fact that the pleader is unable to plead except in general 
terms, is in many cases the reason why he should have discovery from the other 
party, so as to enable him to plead the fraud in detail. If at a particular stage 
of action you are stopped by reason of your ignorance of some fact which is 
known only to the other party, that is the very reason why you should have 
discovery of that fact from him." The same learned judge observed at p. 377, 
as follows ; “In the present case the plaintiffs right to discovery arises not out 
of fraud but out of the relation of principal and agent. It is true the discovery 
is wanted for the purpose of proving the fraud but the right to it does not depend 
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upon that”; Litch v. Abhotts^ (1886) 31 Ch. D. 374, fd. in Rama KrUhniah v. 
Satyanandaut A. I. B. 1932 Mad. 284. 

(d) Plaintifia sued for an account of secret profits earned by the defendant 
as the plaintifis’ agent. The charges against the defendant were stated in general 
terms, vix., '‘that the defendant purchased goods at prices higher than the 
current prices and had secretly received from the vendors allowances or commis- 
sion.” The defendant denied the statement and also pleaded a settled account 
in bar of the action. The plaintiffs took out summons for discovery of docu- 
ments. The defendants applied for particulars of frauds alleged. Baron V. O. 
in ordering discovery before particulars held as follows ; "The plaintiff’s case is 
that they are unable to give particulars but they state general facts. The parti- 
culars are enough, they are ail that the plaintiffs can furnish. There are no 
particulars that they can prove but are contained in the defendant’s books. They 
say that they have not given evidence because they cannot, but if the defendants 
furnish tliem with the papers and books of account they will then give the parti- 
culars. The settled account is nq answer to that right of discovery”; Whyte v. 
Akreans, (1884) 26 Ch. D. 717, 719, discussed in Sacks v. Speilman, (1888) 37 Ch. 
D. 295, 299, and both followed in Rama Krishniah v. Saiyanandan^ A. I. R. 
1932 Mad. 284. 

(e) Plaintiffs who were the executors of a married woman sued her husband 
to establish that a quantity of the furniture, etc., comprised in an inventory which 
had been taken of the goods in the defendant’s house belonged to the separate 
estate of the wife The husband applied for particulars of demand showing 
which chattels they claim. Cotton, L J. (at p. 112) in directing that the applica- 
tion ought to stand over till the husband made an affidavit which of the articles 
belongerl to the wife, held, ''where the defendants had means of knowing the fact 
in dispute and the plaintiff has not, the defendant is not entitled to particulars 
until he has given discovery.” Bowen, L. .T. (p. 112) observetl, “it is good practice 
and good sense that where the defendant knows the facts and the plaintiffs do not, 
the defendant should give discovery before the plaintiffs deliver particulars”; 
Mimr V. Harper, (1888) 38 Ch. D. 110. 

Exception : The principle that where the defendant knows the 
fact and the plaintiff does not, the defendant should give discovery 
before the plaintiff delivers particulars does not apply to an action 
of libel in which the defendant pleads justification. 

Illustrations : 

(a) The plaintiffs sued the defendants for libel setting out a great many 
statements as libellous. The libel was to the effect that the plaintiffs 
were **charity swindlers and imposters”. The defendants pleaded generally to 
the whole a justification that it was true. The plaintiffs took out a summons for 
particulars. The defendants supplied some particulars but did not give the 
instances or the times or occasions on which the swindles were alleged to have 
been done or the names of the persons whose money was alleged to have been 
misappropriated. They contended that they should be allowed discovery by way 
of interrogatories and inspection before being called upon to do so. Lord Esher, 
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M. B., held (p. 188), ‘*Siich discovery has never been allowed in the absence of 
some relationship between the parties to the action, except under special circums- 
tances, such as one party keeping back something which the other was entitled to 
know. Here the justification for want of sufiicient particulars is not a well plea- 
ded defence, and till there is such a defence there can be no right to discovery, 
in the absence of both the relationship of which I have spoken or of any special 
circumstances.” Kay L. J. at pp. 189-90 held, ”If the defendant says that he 
is unable to state any such facts without discovery, the answer is simple and con- 
clusive— he ought not to have published the libel, and cannot plead any justifica- 
tion for having done so. The case of a charge of fraud against a trustee, by 
pleading only, where no libel has been published otherwise, is essentially different. 
There the fiduciary relation, and the circumstance that the facts are generally 
known only to the defendant, or at least that he has means of knowledge not in 
the first instance equally accessible to the plaintiff, may justify the Court in 
requiring the defendant to make discovery before the plaintiff is called on to give 
particulars, because the fiduciary relation of the defendant to the plaintiff entitles 
the plaintiff to all the knowledge which the defendant may have, and it is not 
uncommon, when a conflict arises between the right of the plaintiff to dis- 
covery and the right of the defendant to particulars, in such cases to postpone 
the giving of particulars until the discovery has been made. But to apply this 
practice to the case of libel would be to sanction the publication of a libel 
when the libeller knows no facts justifying the libellous statement because he 
believed he could by the process of discovery elicit such facts.” : Zierenberg v. 
Ijabouehere^ (1893) 2 Q. B. 183. 

(b) To an action by a firm of stock and share dealers for a libel in a news- 
paper, being that it meant that the plaintiffs carried on their business in an 
improper manner and were fraudulent stock and share dealers and persons who 
could not be trusted in business dealings, the defendant pleaded justification and 
delivered particulars of the plea, in which he alleged that the plaintiffs were not 
members of the Tjondon Stock Exchange, but were concerned in running a 
“bucketshop” and that they did not curry on the ordinary and legitimate busi- 
ness of stock brokers, but were entirely dependent for their profits upon the 
losses made by their customers. In a further set of particulars the defendant 
gave the names of, and extracts from, certain pamphlets on methods of money- 
making issued by the plaintiff. In neither set of particulars did the defendant 
give any specific instance of the commission by the plaintiffs of any fraud or 
improper act, or the name of any person alleged to have been defrauded by, or to 
have suffered loss at the hands of, the plaintiffs. The defendant having taken out a 
summons for an order that he be at liberty to inspect the books of the plaintiffs for 
a certain period i/e/d, that as the particulars of justification contained no 
specific instances of the misconduct alleged, they were too general to entitle the 
defendants to inspection of the plaintiff’s books.” : Arnold db Butler v. Bottomley, 
(1908) 2 K. B. 151. 

Etteet of omission to give particulars ordered : In the order 
for parblealars it is usual to limit the time within which they are 
to be delivered and to impose other terms. In the case of a plaintiff, 
order for partiqqlars generally sts^tes tljat “pnlew sueh particu^. 
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lara are delivered within days, all farther proceedings be 

stayed until the delivery thereof.” According to the English prac- 
tice, if particulars are not delivered in spite of the said order, the 
defendant may apply to Coart for dismissal of the suit for want 
of prosecution. He is not prevented from doing so by reason of 
the fact that the suit has been stayed.^ The order directing the 
plaintiff to deliver particulars may itselC provide that the action 
shall be dismissed unless particulars are supplied within a specified 
time,^ 

In the case of a defendant, it is usual to order, that 'in default of 
particulars, he shall be precluded from giving evidence in support 
thereof on the trial of the action’.® 

In India, it seems that the English practice is generally follow- 
ed.^ There are not, however, many reported cases bearing on the 
point. In a case where the order for particulars directed that a 
specified sum of costs should be paid before the delivery of the 
particulars, the Allahabad High Court held, that if the order for pay- 
ment of costs is disobeyed, then, if the plaintiff is in default, he 
should have his action stayed, and if the defendant is in default, his 
defence would be struck out.® 

In a case where the defendant, who was ordered to give particu- 
lars by a certain time, failed to do so, the Madras High Court held, 
that the Court has jurisdiction to strike out his defence even though 
such penalty is not explicitly added to the order directing par- 
ticulars and that the discretion exercised by the original Court 
in striking out a defence on that ground should not be interfered 
with in Appeal.® In another case, the defendant who made default, 


1. La Orange v. MeAndreiv, (1879) 4 Q B.D. 210; Yearly Tractice, 1938. p 301. 

2. Davey v. Bentinck, (1893) 1 Q. B. 185 O A. fd., in Nedunyadi Banic Ltd. v. 

Official Assignee of Madras. <1930) I. L.R. 53 Mad. 645. 

3. See Form, App. K., No. 14, R. S. C. 

4. Cf . Vasudevan v. Nedungatheripad, A. I. R. 1932 Mad. 316 (where the suit 

was dismissed because the plaintiff did not comply with the order for 
particulars.). 

5. Oouri Shankar v. Manki Kunwar, (1923) I. L. R. 45 All. 624, expd., in 

Nedungadi Banic Ltd, v. Official Assignee of Madras-, supra, 

6. Nedungadi Bank Ltd, v. Official Assignee of Madras, supra,, fd. in 

Vasudevan v.Negungathiripad^ supra {per Curgenven J. at 318 : “It is 
difficult to see what other course a Court could adopt upon the failure 
of a plaintiff to furnish the information required by O, VI, r. 5, 0. P, 
Code except to dismiss the suit.)« 

58 
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in famishing particulars, soaght to do so after a formal snbseqnent 
a mend men t of the plaint. The Nagpur High Court held that the 
amendment of the plaint being of a formal nature, did not re-open 
the case so as to give the defendant a fresh opportunity to furnish 
the particulars.^ 

Effect of not asking for partienlars : If a party makes general 
allegations where he ought to plead with particulars, and the opposite 
party also omits to ask for particulars and goes to trial, the judge 
may make an order directing particulars to be given on the moment, 
if he thinks that the opposite party will be taken by surprise, or 
adopt some other course which would prevent the trial becoming 
abortive. But in a case of this nature, the platntiff is not entitled 
to say that the other side could have got the necessary information 
if they asked for it and, therefore, he ought to be permitted to prove 
his allegations although they are of a general nature^. 

In a libel action, where the plea of justification was taken in 
general terms and no particulars were asked for, and the parties 
went to trial and the trial Court admitted evidence upon the plea 
of justification, in spite of objections, the Court of Appeal held, 
that the evidence was not admissible without an amendment^. But 
If evidence was admitted without objection, the party who omitted 
to object cannot be heard to say afterwards that under the general 
allegation evidence was given of a nature which took him by sur- 
prise* 

Instances of particulars required or refused:— 

Except in cases where a party is permitted to state particulars 
after discovery, all particulars of material facts should be stated 
at the outset, and if not so stated, the party desiring particulars 
Diay take an order for particulars from Court. The following are 
instances of particulars required or refused. 

1. Qunba Paiku Kunhi v. Oanpataao, A. I. R. 1937 Nag. 376. 

2, Raj Chandra v. Mahim, A. I. B. 1926 Cal. 549 (where a general allegation 

of special damage was made). 

3, Per Palles C. B., in Hewson v. Oleeve, (1904) 2 I. R. 536, 545. 

4. Per Costello J., in Ananta Lai v. Soudamini, (1929-30) 34 C. W. N. 809 

(where the plaintiff made an allegation of fraudulent conspiracy in 
general terms) ; Beni Madho v. Basanto Kunbi, (1916) 33 I. 0. 252 
(case of fraud where the party aggrieved raised no objection and fought 
out the case at the first hearing as though the pleadings were in proper 
form). Of. JTv C. De v. Hira Bewa, I. L. R. (1937> 1 OaL 6 ; Bharat 
Dharma Syndicate Ltd.^ v. Hariah, (1936-37) 41 O. W. N. 746 (P. C.), 
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(L) Aoctdent : In an accident case, the plaintiif must give 
particulars of the injuries mentioned in the plaint together 
with the time and place of the accident and the particular 
acts of negligence complained of ^ 

(2) Account : Where the plaintifC only claims an account, no 
particulars will be ordered^. 

Where the plaintiff claims to recover a definite sum 
made up of a number of items, he will be ordered to give 
particulars of demand^. 

Where the plaintiff claims an ascertained sum as well as 
an amount to be ascertained by an account, and states facts 
which are sufficient prima facie to induce the Court to 
order an account, no order will be made for particulars 
(dates and items) of the moneys had and received, the object 
of the action being to obtain the necessary information from 
the defendant : such particulars will form part of future 
account^. 

Merely because an account is asked for will not prevent the 
Court from ordering particulars ; but if the Court sees that 
an account will be necessary, it will not order particulars. 
Thus, if in a foreclosure action, the plaintiff had been in 
receipt of rents and profits, and the defendant alleged that 
he did not know what to pay or tender, the fact that plain* 
tiff asked for an account would not be sufficient reason to 
refuse to give particulars®. 

(3) Account stated: See heading “Account stated” under 
“Special Defences*', Chap. XVII. 

(4) Aeknowledgment of liability : Where in a suit in respect 
of some right or property, the plaintiff relies upon an 
acknowledgment, or successive acknowledgments, of liabi- 
lity within the meaning of S. 19, Ind. Liin. Act, 1908, he 
must state the following particulars ; 

(i ) That there w as a n acknowledgme n t®, or that th e re wer e 

1. See Form No. 13, App. K, R. S. C. ; c£. Liladhar v. Iliralal, I.L.R. (1937) 

Bom. 268 ; Bengal N.W.By, Co, v. Mutukdhari^ (1937) I L.B. 16 Pat. 672, 

2. Oarr v. Andereony (1901) 18 T. L. R. 206, C. A. 

3. Augustinus v. Neninckx, (1880) 16 Ch. D. 13. 

4. Blackie v. Osmaston, (1884) 28 Ch. D. 119. 

5. Per North J., in Kemp v. Goldberg, (1835) 36 Ch. D. 505, 507. 

6. Aliy kind of right may be acknowledged and not merely debts, c. g., a 

right to enforce a decree or judgment (Expl. Ill to S. 19), a right to 
compensation for a tort, a claim to immovable property or the plaintiff's 
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successive acknowledgments, of liability in writing signed 
by the party against whom the right or property is claimed 
or by some person through whom he derives title or liability. 

(/Q Date of execution of the acknowledgment showing that 
it was executed within the prescribed period next before 
the institution of the suit ; and if there were successive 
acknowledgments, then the date of the first acknowledg- 
ment and the date of each of the subsequent acknowledg- 
ments showing that it was made within the “new period” 
arising from the last proceeding acknowledgment. 

(m) Mode of acknowledgment (whether made in corres- 
pondence, or in will or in deed or in any proceedings, 
such as plaint, written statement, petition, affidavit or in 
any other document whatsoever*). 

(iv) That the acknowledgment relates to the particular debt or 
liability sued for.' 

(t*) If the acknowledgment is qualified by a condition, that 
the condition is fulfilled.^ 

(5) Acquiescence : See under “Special Defences,” Ghap. XVII. 

(6) Admiralty action : The rule as to giving the opposite party 
particulars of any general allegation in pleadings is strictly 
observed in admiralty actions. Thus, where plaintiffs (cargo 
owners) sued the ship owners for delivery of cargo in a 
damaged condition, alieging that the damage was occasioned 
by the defective condition of the vessel, particulars were 
ordered of the alleged defects.® 

right to turn the defendant out of possession of some property. Of. 
Ramhit v. Satgur, (1880) I. L. R. 3 All. 247 (F.B.). In the case of a debt, 
there must be a clear and unambiguous recognition of an existing debt, 
or part of it, or of the subsisting relationship of debtor and creditor : 
Iknode Bchary v. Raj Narain, (1903) I. L. R. 30 Cal. 699 (S. C.)i on 
appeal, (1904) I. L. R. 31 Cal. 195. If a definite sum smaller than the 
sum claimed is acknowledged to be due, only the sum acknowledged 
is taken out of the Statute : Chandra Kumar v. Ramdin, (1911-12), 16 
C. W. N. 193 ; Garlender v. Abdul, (1921) I.L. R. 43 All. 216. 

1. /-Vr Fawcett J., m Pranjivandas Bai Manij (1921) I.L.R. 45 Bom. 934, 

940 ; Bhagwan Ganpati v. Madha& Shankar, (1922) 1. L. R. 46 Bom. 
1000, 1003, fg. Hiralal y. Narsilal, (1913) 1, L. R. 37 Bom. 326 (P. C.). 

2. Maniram Seth v. Seth Rupchandj (1905-06) L. It. 33 I. A. 165 ; Rama- 

murthy v. Qopayya^ (1917) I. L. R. 40 Mad. 701 ; Nanak Chand v. Omkar 
Naih, A. I. R. 1934 Lah. 973(2). 

3. The Rory, (1882) 7 P. D. 117. 
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Where a vessel at anchor was ran into and damaged by a 
vessel in motion, in an action for damages by the owners of 
the vessel at anchor, the allegation in the statement of claim 
that the defendaot's vessel *‘did not take proper and seaman, 
like measures to keep ‘‘clear” of the plaintiff’s vessel was 
struck out as the plaintiffs could give no particulars.”^ 

In salvage actions, particulars of the services rendered 
must be given. A fuller statepaent of claim than that given 
in Form No. 6 of App. C to the R. S. C. should generally be 
made. 2 

(7) Adultery : Particulars of any alleged adultery must be 
stated in the pleading specifying when and where the alleged 
acts of adultery were committed. The party pleading adul- 
tery must give thb best particulars which he can extract 
from the witnesses upon whom he relies to prove his case.*’ 
A general charge of adultery should not be allowed to stand 
but should be accompanied by at least one charge specific 
as to date and place.* 

Where in an action to recover a debt on an I. 0. U., against 
the widow and administratrix of a publican, who is alleged to 
to have given the I. 0. TJ. to the plaintiff, the defence was 
that the I. O. U., if given by him, was given in considera- 
tion of adultery committed or to be committed between the 
plaintiff and the deceased, heldj the defendant must give 
such particulars as she could of any such acts of adultery as 
she intended to rely upon.® 

(S) Adverse possession : Adverse possession is a mixed question 
of law and fact. A party claiming title by adverse posses- 
sion must pleed and prove facts from which he asks the 
Court to draw the inference that the proved facts amount in 
law to adverse possession.® 

To prove title by adverse possession it must be shown that 
the possession was actual, physical, exclusive, hostile and con- 

1. The Kanawha, (1913) 108 L. T. 433. 

2. The Isis, (1883) 8 P. D. 227. 

3. Jlartopp V. Hartopp db Gotvley (Earl), (1902) 71 L. J. P. 78. 

4. Brown and Latey on Divorce, 1931 E«ln., p. 390. 

5. Goates v. Groyle, (1888) 4 T. L. R. 735. 

6. Shiromani Qurdwara Parbandhak Gommitiee v. Prem Das, (J933) I. L. R. 

13 Lah. 677 ; Jogendra Nath Mukherjee v. Pajendra Nath, (1921-22) 26 
C. W. N. 890. 
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tinned daring the time necessary to create a bar under the 
Statute of limitatiou. lo other words, the person elaiiuing 
title by adverse possession must show that his possession 
extended for the full statutory period, at least 12 years before 
the suit, and that such possession was hostile to the real 
owner and amouuted to a denial of his title to the property 
claimed.^ 

Thus, in a suit for declaration of title and possession, the 
defendant may plead adverse possession in the following 
manner ; 

“In ..19 the plaintifC claimed to be the owner of the 

land in suit and demanded possession of the said land from 

the defendant. By letter dated the defendant 

unequivocally denied the plaintiff’s title and has remained 
in actual, physical, and exclusive possession of the said 
land without interruption to the knowledge of the plaintiff 

(or without any attempt at concealment) since 

or 

“The defendant has been in continuous, exclusive possession 
of the property in suit by collecting the rents, issues and 
profits thereof and appropriating the same to his own use 

since On .the plaintiff demanded the 

half share of the profit of the said property from the defen- 
dant. On the samVdate the defendant by letter denied the 
plaintiff’s title and refused to pay him any share of the 
said profits.’^ 

If, in auy of the above cases, the defendant simply pleads that 
he is the owner of the property by adverse possession, his opponent 
would be entitled to the following particulars : (a) the nature of 

ipossession, i. e., whether the possession was actual, physical pos- 
session or possession through tenant ; (b) the period of posses- 
sion ; (c) whether the possession was continuous ; (d) whether 

the possession was hostile, and if so, how ; (e) whether the pos- 

session was to the knowledge of the person possessed against, and 
if so, how. 

1. Sure^idra Kumar Kay v. Ahmad Natvah, (1936) I. L. R. 63 Cal. 3(X) ; Sitla 
Bakhah Sinyh v. Subadar, A. I. R. J932 Oudh. 140 ; Ejax Ali v. Special 
Manager, Court of Wards, (1934) 61 C. L. J. 102, 109 ; Sris Chandra 
Nandy v. Baijnathi (1933) I. L. R. 14 Fat. 3*27 (F.O) ; Sm. Amina 
V. Aiuwar, (193'1>61 C. L. J. *673] Rangappay. Kamaswami, 
A. I. R. 1925 Mad. 1005. 
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Adverse possession— where certain relationship between the 
parties exists : 

Id the following cases, where certain relationship between 
the parties exists, no adverse possession can be claimed unless there 
was a clear denial of the owner's title accompanied by an overt 
act showing unequivocally the assertion of a hostile title : 

(i) Between co-owners^ : The person basing his title on 
adverse possession against his co-owner must plead and 
prove, (a) that he had expressly repudiated the title of 
his co-bwner (giving the date and manner of such repu- 
diation, that is, whether verbally or in writing) ; (b) that 
such repudiation was accompanied by an overt act (stat- 
ing what it was), showing unequivocally the assertion 
of a hostile title, to the knowledge of the co-owner ; 
(c) that he has been in exclusive continuous possession 
(stating the nature of possession) of the property in suit 
to the knowledge of his opponent (or without any at- 
tempt at concealment) since (showing that pos- 

session continued during the time necessary to create a 
bar under the Statute of limitation). 

(iii) Beitveen landlord and tenant : Possession as a tenant, 
however long, cannot be adverse to the landlord*. A 
person who was a tenant can only be said to have held 
adversely to the owner of the property when his charac- 
ter as tenant ceases and he becomes a trespasser on the 
land. The character of tenant as a tenant ceases only 
when the tenancy is determined and not before*. A 
tenancy is not determined by a mere disclaimer by the 

1. Bakhsh Shah v. Ghulam AH Shah, A. [. K. 19.35 Lah. 63 ; v. 

Chkotu, A. 1. B,, 193ii Ijiih. 703 (i) \ Jagadesknhandra y, Taiyah Sarder^ 
(1934) I. L. R. 61 Cal. 377 ; Kanhaya v. Trikha, A. I. R. 1935 Lah. 651 
(where the same principle was applied to a transference from a co- 
sharer) ; Biswanath Ghahravarli v. Rabija Khatun, (1928-29) 33 C. W. 
N. 46 (where the question of adverse possession by co-tenantd against 
the purchaser from a co-tenant was raised) ; Mahendra Narayan v. 
Dakshina Ranjan, (1935) 61 C. L. J. 537 (where adverse possession 
was claimed against reversioners after the death of the female life 
holder of the property) ; Ambika Prosad v. Sada Sheo Lai, (1933) I. 

* L. R. 55 All. 173 (adverse possession between co-tenants). 

2. Monmotha v. Anath Bundhuy (1920-21) 25 O. W. N. 106. 

3. Ramaswami v. Thayammal, (1903) T. L. R. 26 Mad. 488 (case of a monthly 

tenant). 
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tenant daring the continaance of the tenancy unless the 
disclaimer or repudiation is accepted by the landlord^. 
Where, after the expiry of the period fixed in a lease, the 
tenant contiuues in possession as tenant on the same terms 
expressed in the lease, he cannot claim adverse possession^. 
But, if a tenant for a term of years or from year to year 
had disclaimed daring the continuance of the tenancy and 
continued in possession after the tenancy came to an end 
by effluxion of time, such possession is not that of a 
tenant holding over. Under such circumstances the 
tenant forfeits his position as tenant and ought to be 
entitled to the advantage which results from his known 
adverse possession^. Although a tenant holding over 
after the expiry of his term, becomes a tenant on suffer- 
ance (unless he has disclaimed), the representatives of a 
tenant on sufferance are however, mere trespassers and 
suit for possession against them will fall under Art. 144 
of the Ind. Lim. Act^. 

In a suit by the landlord for ejectment and possession, 
the defendant must plead facts showing— (a) that the 
tenancy (stating whether monthly, or for a term of years, 
or from year to year) was determined (by whom, how, 
when and under what circumstances ; or, if the tenancy 
was for a term of years or from year to year, that the 

said tenancy came to an end on by effluxion of 

time) ; (b) that he disclaimed the landlord’s title (how 
and when, and if the disclaimer was daring the conti- 
naance of the tenancy, adding, that the said disclaimer 
was accepted by the landlord, stating how and when) ; 
(c) that after such disclaimer (or acceptance of the dis- 
claimer by the landlord, as the case may be) he has been 
in exclusive possession (stating nature of possession, that 
is, whether actual physical possession or possession 


1. Bejoy Ghand Mahatah v. Qurupada Haidar, (1927-28) 32 0. W. N. 720 ; 

Skeshamma Shettati v. Gfiickaya He jade, (1902) I. L. K. 25 Mad. 507 ; 
Muhammad Hassan v. Sahara, A. 1. B. 1924 Lab. 389. 

2. Chandrika Prosada v. Bombay Baroda C. L Ry.^ A, L R. 1935 P. 

0.59. 

3. Jttappan v, Manamkrama, (1898) I. L. B. 21 Mad. 153, 163, 164. 

4* Vadapalli JTaraeimkam v. Dronamraju, (1908) I. L. B. 31 Mad, 163. 
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through tenants) continuously to the knowledge of the 
landlord or without any attempt at concealment. 

(iii) Betiveen licensor and licensee : A licensee cannot claim 
title only by possession. He has got to plead and , prove 
that the possession was adverse to tho knowledge of the 
licensor^. 

(iv) Between mortgagor and mortgagee : The rule applicable 
to the case of adverse possession claimed by a tenant 
against the landlord is applicable to the case of mortgagee 
in possession who sets up a title by adverse possession 
against his mortgagor. Thus, a person who lawfully 
comes into possession of land as a mortgagee, cannot by 
setting up during the continuance of such relation any 
title adverse to that of the mortgagors or their successors 
in interest, inconsistent with the real legal relation between 
them, and that however notoriously and to the knowledge 
of the other party, acquire by the operation of the law 
of adverse possession, a title as owner, or any other title 
inconsistent with that under which he was let into pos- 
session. ^ 

Where there are joint-mortgagors and one of them 
redeems the i)roperty and holds it subsequent to such re- 
demption, his position is that of a lienor and his posses- 
sion cannot become adverse to his co-sharers except by 
the assertion of an exclusive title and submission to the 
right thus set up, in analogy to the provision which bars 
an excluded sharer generally after the lapse of 12 years 
from the time when he becomes aware of his exclusion.* 
Adverse possession in favour of the mortgagee will not 
run during the subsistence of the right to redeem but after 
the expiry of the term of the mortgage,^ In a suit for 
redemption, tho mortgagee setting up adverse possession, 
has to plead that the term of the mortgage or the right to 
redeem expired (stating when) and that since such time 

1. Kodoth Ambii Nayar v. Secy, of State for India, (1924) I.L.li. 47 Mad, 572. 

2. Bakha Sinyk v. Ram Nxrain Sinyh, (1925) I. L. R. 47 All. 7.'1, fg, 

Seshamma Shettati v. Chikaya Ueyade^ (1902) I. L. R 25 Mad. 507. 

3. Ratnchandra Yashvant v. Sadaskiv Abaji, (1857) I. L. R. 11 Bora. 422, 

expd. in Sambhu bin Ilanmanta v. Nama bm Nurayan, (1911) I. 1j. H. 

35 Bom. 438. 

4. Mata Din v. Ahmed Ali, (1912) I. L. R. 34 All. 213 (P. C.), 

59 



466 


Particvlms 


[ Pt. 11. 

he has been in continnons posseseion for the full statutory 
period adversely to the mortgagor (stating facts showing 
such adverse possession). 

(v) Between limited owner and reversioner : An assertion 
of right as against a limited owner, say, a female holder 
of property for life, is of no avail as against the rever- 
sioners whose interest accrnes on the death of the life- 
holder.' By adverse possession is meant the possession 
by a person holding the land on his own behalf of some 
person other than the true owner having a right to imme- 
diate possession.* 


Illustration. 

A bhngdar died leaving him surviving his widow, mother and daughter. The 
daughter was excluded from succeeding to bhag properties according to special 
custom existing in the village. The widow rc* married in 1905 and the mother 
transferred the bhag land in 1010 and died in 1920. The suit was brought by a 
reversioner in 1925 to recover possession of the bhag land against the daughter 
who resisted the suit on ground of adverse possession. Held, that the posses- 
sion of the daughter, if adverse to that of the mother, was of no avail against 
the reversioner, because he was not entitled to immediate possession till the death 
of the mother. The suit will not bo barred till 12 years have elapsed since the 
death of the widow in 1920 ; Bai Manehha v, TriMovan Lallubhai Patel, 
A. I, R, 1932 Bom. 434. 

(vi) Between trustee and beneficiary : A person who holds pro- 
perty on an express trust cannot prescribe for a title by 
adverse possession against a beneficiary ; and the trustee’s 
legal representatives or assigns (not being assigns for 
valuable consideration) are also in no better position than 
the trustee himself.^ 

Under Sec. 10 of the Indian Limitation Act, the manager 
of property, comprised in a Hindu, Mahammadan or 
Buddhist religious endowment shall be deemed to be a 
person in whom property is vested in trust for a specific 
purpose, and suits against such manager or against such 
legal representatives or assigns (not being assigns for 
valuable consideration) shall not be barred for any length 
of time 

The rule, that an express trustee cannot prescribe for a 

1. Makendra Narain v. Dakahina Banjan, (1935) 61 C. L. J. 537. 

2. Bii/oy Ohunder v. Kally Proaonno, (1879) 1. L. R. 4 Oal. 327. 

3. Srinivasa Moorthy v. Venkata, (1911) I. L. R. 34 Mad. 257 (F. C.) ; Sheo 

Pershad y. Karim Bux, A. 1. R. 1935 AH* 458. (1). 
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title by adverse possession, does not prevent a stranger to 
the trast, who takes possession of the property indepen- 
dently of the trustee, from acquiring title by adverse 
possession.^ A trustee who has not accepted the trust, ^ 
or a trustee who has obtained a proper discharge,^ is in 
the position of a stranger and may set up title by adverse 
possession. 

( 9 ) Agency : Agency may be constituted* — 

(a) by express appointment by the principal in writing 
or by word of mouth, or by a person duly authorised by 
the principal to make such an appointment ; 

(b) by implication of law from the conduct or situa- 
tion of the parties,® or from the necessity of the case ;® or 

(c) by subsequent ratification by the principal of acts 
done on his behalf. 

Appropriate particulars must be set forth in each case 
showing that the agency was duly constituted. 

(1-0) Agreement : When a party relies on an agreement, he 
should state the date of the agreement, the parties thereto, 
and the place where the agreement was arrived at, and whe- 
ther it was an agreement in writing, or by parol, or partly 
by parol and partly by letter, or whether it is the result of a 
series of documents. It is not necessary to set out the 
agreement verbatim, but it is necessary to state whether the 
agreement is in writing or by parol, and if it is in writing, 
to set it out so far as to show the effect of it.^ 

1. Manickammal v. Murugappa, A. I. R. 1935 Mad. 483. 

2. Snrendra Krishna v. Bhubaneshwari Thakurani, (1933) I.L.R. 60 Gal. 5i, 73. 

3. Srinivasa Moorihy v. Vcnkaia, (1911) I. L. R. 34 Mad. 257 (P. C.) ; Shco 

Pershad v. Karim Bux, A. I. R. 1935 All. 4.58(1); Ram Swarup v. 
Thakur Ramchandraji, A. I. R. 1935 Nag. 35. 

4. Bowstcad on Agency, 9th Edn., pp. 13, 14. 

5. Dalhy v. Pullen, (1830) 1 Russ. & M. 296 (where property is sold under a 

decree, a solicitor, having the management of the sale, is in the conduct 
thereof, deemed to be the agent of all parties to the suit, as between 
them and the purchaser). 

6. e. g., in the case of a shipmaster, an agency of necessity arises from the 

emergencies of the voyage. 

7. Per Thesiger, L. J. in Turquand v. Fearon, (1879) 48 L. J. Q. B. 70:i; 704 ; 

Hussey v. Horne^Payne, (1879) 4 A. C. 311 (where a Court has to find a 
contract in a correspondence, and not in one particular note or 
memorandum formally signed, the whole of that which has passed 
between the parties must be taken into consideration). 
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An agreement may be implied from circumstances in the 
conduct of the parties. In such a case the circumstances 
from which the agreement is to be implied must be stated.^ 
See ‘Contract infra, 

(11) Alteration : See ‘Alteration' under 'Special defences’, 
Chap. XVII. 

(12) Amount claimed : Where a plaintiff claims to recover a 
definite sum made up of a number of items he will be 
ordered to give particulars of demand, though he will not be 
ordered to do so if ho only claims an account.® If an 
account is asked for, and the Court sees that an account will 
be necessary, there may be very good reason for saying that 
no particulars should be given, and that the account 
shall not be given twice over. Bht it does not follow that 
merely because an account is asked for, particulars should 
be refused. Thus, if in a case of a simple foreclosure action, 
the plaintiff had been in receipt of rents and profits, and the 
defendant said he did not know what ho was to pay or ten- 
der, the fact that plaintiff asked for an account would not be 
sufficient reason to refuse to give particulars.® 

(13) Assignment : The assignee must introduce such averments 
in his statement of claim as w'ould disclose how his title is 
derived.^ In a suit by the assignee of an actionable claim,® 
the plaintiff! must stat^, that the assignment in his favour 
Wcis in writing signed by the transferor or his duly author- 
ised agent. If, in such a suit, he wants to hold the debtor 
liable for any payment made to his transferor after the 
assignment, ho must further allege that the debtor was a 
party to the transfer or that he had received notice thereof 
in writing either from the transferor or the transferee or 
their respective agents duly authorised.® 

1. Broijdcn v. MetropolUan Rtj, Co., (1877) 2 A. C. 666, 679, 680. 

2. Blackie v. Oamaston, (1885) 23 Ch. D. 119. 

3. Per Worth J., in Kemp v. Goldberg, (1887) 36 Ch. D. 505, 507. 

■ 4. Per Jesscl M. R., in Seear v. Laivson, (1880) 16 Ch. I). 121, 124. 

5. For definition of actionable claim, sec Sec. 3, Transfer of Property Act, 

1882. 

6. Secs. 130 and 131, Transfer of Property Act, 1882. Notice must be in 

writing : Mulraj v. Viswanath, (1912-13) L. R. 40 I. A. 24. Notice is 
not necessary to perfect the title of the assignee of the debt, but until the 
debtor received notice of the assignment in accordance with the law, 
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(14) Belief— particular grounds of : A man who sets np as his 
defence that he believed a statement and has reasonable 
grounds for so doing, ought to state the grounds of his belief. 
Thus, in an action against directors of a company claiming 
compensation in respect of untrue statements contained in 
the prospectus of the company, whore the defendants by 
their defence alleged that they hona fide believed the state- 
ments to be true, and they had reasonable grounds for their 
belief, Collins L. J. directed defendants to deliver particulars 
of the grounds of their belief, adding at tlie same time that 
if a defendant is unable to analyse the grounds of his belief, 
he must say so. ^ 

(1^) Bills of Exchange : In a suit on a bill of exchange the 
following material facts with particulars should be given : 

(i) the capacity in which the plaintiff sues ; 

(ii) the capacity in which the defendant is sued, whether as 
drawer, indorser or acceptor, etc, ; 

(iii) the date of the bill and the date on which it becomes 

due^ ; 

(iv) presentment for acceptance, to the maker, acceptor or 
drawee, as the case may be, (showing how, when, where 
and to whom the presentment was made) 

(v) facts excusing presentment^ or delay in presentment 

(vi) the date of dishonour by non-acceptance or non-paj’- 
ment ; 

(vii) expenses, if any, of noting,® with date ; 

(viii) notice of dishonour or notice of protest.^ 

Note : It is not necessary to plead consideration.® 

his dealings with the original creditor will bo protected : Oopalahrishna 
V. Qopalakrishna, (1910) I.L.R. 33 Mad. 123, 128, 129. 

1. Alman v. Ojtpcrt, (1901) 2 K. B. 576. 

2. A bill of exchange, in which no time for payment is specified, is payable 

on demand : Sec. 19, Neg. Inst. Act, 1881. 

3. Secs. 61, 61, 66, 68, 69, 70, 71, 75, Neg. Inst. Act, 1881. 

4. Sec. 76. Neg. Inst. Act, 1831. 

5. Sec. 75A, — do- 

6. Cf. Sec. 100 & 101, Ncg. Inst. Act, 1881. For protest of foreign hills, see 

Sec. 101. 

7. Sec. 102, Neg. Inst. Act, 1881. 

8. Sec. 118, —do— 
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(16) Breach of contract : Particalars of breach of contract 
must be stated in the words of contract itself, either negative- 
ly or affirmatively, according as the contract is affirmative 
or negative. ‘If the contract is to do more things than one, 
or to do one or other of two things, the plaintiff must state 
that the defendant has done none of them or else set out pre- 
cisely what and how much he has done. Where the effect 
only of the contract is stated the breach should be alleged in 
words co-expressive with it.^^ 

(16a) Breach of conditions in a contract : Where the breach 
of certain conditions in contract forms the subject-matter of 
the plaintiff’s complaint, the defendant is entitled to know, 
the conditions and the exact njanner in which they have 
been violated.^. 

(17) Breach of duty : It is necessary to state facts upon which 
duty is founded. Thus, where the plaintiff alleged that the 
defendants were possessed of land with a canal and cuttings 
intersecting thet same and of bridges across the canals and 
cuttings which land and bridges were used, with the consent 
and permission of the defendants, by persons proceeding to 
and coming from the docks ; that they wrongfully and im- 
properly kept and maintained the laud and bridges and 
maintained them in so improper a state and condition, that 

• one G., passing over the bridges, fell into one of the cuttings 
and was drowned, it was held that the declaration disclosed 
no actionable breach of duty on the part of the defendants.® 
Where the action is brought for the breach of some statu- 
tory duty arising independently of contract, the Statute 
should be referred to and the facts which bring the case 
within it sufficiently stated in the pleadings.^ 

(18) Breach of trust^ : It is not enough for the plaintiff to 
allege that the defendant committed breaches of trust. He 


1. Biillen & Leake, 8th Edn., p. 40. 

2. Jamshed v. Kunjilal, A. I. B. 1938 Nag. 530. 

3. QatUret v. Eyerton, (1867) L. R. 2 O. P. 371. 

4. Hiillen & Leake, 8th Edn., p. 41. 

5. For Form of particulars of breaches of trust, see App. C. Sec. If, Form No. 

9., R. S. C. 
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most state particulars of the alleged breaches.^ Thus, where 
the legatee of a leaseholder claiming an account on the footing 
of wilful default from the executors, by his statement of 
claim, stated that the defendants in various ways misapplied 
part of the rents of the leaseholds, and thereby injured the 
plaintiff and committed breaches of trust : — Held : the 
general allegations of breaches of trust ought to be struck 
out unless the plaintiff furnished particulars.* 

If a trustee refuses to show account, a beneficiary has a 
clear right to sue for an account and to be allowed to for- 
mulate his charges of wilful default and breaches of trust 
after inspection. But where a beneficiary has had an oppor- 
tunity of seeing the trust accounts, he must formulate his 
charges at the outset, or at any rate, before the issues are 
framed.* 

(19) Breach of warranty : A warranty is a stipulation colla- 
teral to the main purpose of the contract. Whether a 
stipulation is collateral to the main purpose of the contract, 
or is essential to the main purpose of the contract (in which 
case, it is a condition), depends in each case upon the cons- 
truction of the contract. The stipulation may be a condition, 
though called a warranty in the contract,* 

Where a contract of sale is subject to any condition to be 
fulfilled by the seller, the buyer may waive the condition 
or elect to treat the breach of condition as a breach of war- 
ranty and not as a ground for treating the contract as 
repudiated.® 

Any affirmation at the time of sale can only be a war- 
ranty, provided it appear on evidence to be so intended.® 
Therefore, in case of a breach of warranty, all facts showing 
or tending to show an intention on the part of either or both 
the parties that there should be contractual liability in res- 

1. O. VI, r. 4, C.P. Code ; In re Wrightson, Wrightaon v. Cooke, (1908) 1 Cli. 

789 ; Rathnaaahapathy v. Ammakwnnammal^ A. I. B. 1930 Mad. 78. 

2. 'Jn re Anaiice^ Anstiee v. Hihhell, (1885) 54 L, .T. Ch. 1104. 

3. Shirinbai Dinahaw v. Navroji Peatonji^ A I. R. 1936 Bom. 30. 

4. Sec. 12, Ind. Sale of Goods Act, 1930. 

5. Sec. 13, Ind. Sale of Goods Act, 1930. 

6. Ifeilbut Symons db Co., v. Buckleton, (1913) A. C. 30, 49, 51. 
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pect of the accuracy of the statement must be alleged and 
proved. For particulars in specific cases, see “Forms of 
pleadings.’’ 

(20) Business — loss of : In a suit, where the plaintifl! claims as 
special damage a general loss of customers or a falling off of 
the plaintifT’s business caused by the slander of the plaintiff 
in his business, it is sufficient to allege and prove, as special 
damage, a general loss of customers without showing who 
the persons wore who had ceased to deal with tlie plaintiff 
or that they wore the Iversons to whom those statements 
were made.^ But if the plaintiff desires to prove loss of 
particular customers he must give particulars of loss of 
particular customers.^ 

In an action for personal injuries in which the plaintiff 
claimed, inter alia, £4000/- for loss of business, it wjis held 
that the defendants wore entitled to particulars of the loss 
of business.^ 

In a suit for an infringement of a registered trade mark, 
where the plaintiff alleged that the use by the defendant 
of the plaintiff’s trade mark was calculated to induce diverse 
persons to buy the defendant’s goods as and for t}j() plain- 
tiff’s, and also alleged that it liad in fact induced diverse 
persons to do so, it was held that the defendant was entitled 
to be told who those diverse persons were."^ 

In an action to restrain the defendants from fraudulently 
selling inferior qualities of goods manufactured by the 
plaintiffs as their best quality, the plaintiffs were ordered 
to give particulars of the names and addresses of the persons 
to whom the goods had been sold as well as the times and 
places of such sale.® 

1. Riding v. Smith, (1876) 1 Kx. D. 91 ; Evans v. Harries, (1856) 1 H. & N. 

251 ; Wingard v. Cox, (1876) W. N. 106. 

2. Bluck V. Love ring, (1885) 1 T. L. R. 497 D. 0. (where the evidence of 

the plaintiff to prove loss of particular customers was rejected on the 
ground that such evidence was in the nature of special damage not 
claimed). 

3. Watson v. North Metropolitan Tramways Go,, (1886) 3 T. L. R. 273. 

4. Humphries db Oo. v. Taylor Drug Co., (1888) 39 Ch. D, C93. 

5. Duke V. Wisden, (1897) 77 L. T. 67. 
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(21) Coercion : Under Sec. 15 of the Indian Contract Act, 
‘Coercion' is the committing or threatening to commit 
any act forbidden by the Indian Penal Code, or the 
nolawfal detaining, or threatening to detain any property 
to the prejudice of any person whatever with the 
intention of causing any person to enter into an agreement.^ 
This definition of coercion, as the Judicial Committee 
have pointed out, applies to the consideration whether there 
has been “free consent*' to an agreement so as to render it 
a contract under Sec. 10. 

‘Coercion* under Sec. 72 of the Indian Contract Act, which 
says “a person to whom money has been paid, or anything 
delivered, by mistake or under coercion, must repay or 
return it*' is there used in its general and ordinary sense as 
an English word and its meaning is not controlled by the 
definition in Sec. 15. Thus, where A. in execution of 
a decree against B., attached C.’s property and took possession 
of it, and C. on being ousted from his property paid the 
sum claimed under protest, it was held that C. was entitled 
to recover the money paid under ‘coercion* within the mean- 
ing of Sec. 72.® 

Where coercion is exercised with the intention of causing 
any person to enter into an agreement, facts amounting to 
coercion under Sec. 15 must be alleged > that is, what cri- 
minal act or acts was or were committed or threatened, and 
also how, when and where. 

In a case under Sec. 72, the compelling circumstances 
under which the payment was made, rendering such pay- 
ment involuntary, must be alleged.^ 

(22) Collision : The plaintiff in a case of collision is bound 
to state the cause of the collision, as accurately and dis- 
tinctly as possible, leaving nothing to inference.^ He is 
bound to plead facts from which law will infer that the 
collision was occasioned by the default of the defendant 
but not to plead the legal inference.^ He is bound to state 

1. Banaraj Das v. Secy of state, A. I. B. 1939 All. 373. 

2. Seth Kanhaya Lai v. Natioml Bank of India, (1912-13) L. R. 40 I. A. 56, 
65, 66 ; Ah Ghoon v. T. S. Firm, (1927) I. L. R. 5 Rang. 653. 

3. Vasant Rao v. Behari Lai, I. L. R. (1938) Nag. 382. 

4. The Lady Anne, (1850) 15 Jur. 18. 

5. The East Lothian, Kilgour v. Alexander, (1861) 14 Moo. P. 0. C. 271* 

60 
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the circumstances of the collision so far as they are known 
to him and also state in specific terms the particular acts of 
negligence which according to him caused the collision.^ He 
should also state the time and place of the accident and also 
the particulars of the injuries.® 

(23) Collusion : “Collusion is an agreement or compact between 
two or more persons to do some act in order to prejudice a 
third person or for some improper purpose. Collusion in 
judicial proceedings is a secret agreement between two 
persons that the one should institute a suit against the other, 
in order to obtain the decision of a judicial tribunal for some 
sinister purpose, and appears to be of two kinds : (1) where 
the facts put forward as the foundation of the sentence of 
the Court do not exist ; (2) when they exist, but have been 
corruptly preconcerted for the express purpose of obtaining 
the sentence.”® In each case, the facts giving rise to an 
inference of collusion must be stated. 

(24) Condition of mind : “Wherever it is material to allege 
malice, fr{iudulent intention, knowledge or other condition 
of the mind of any person, it shall be sufficient to allege the 
same as a fact without setting out the circumstances from 
which the same is to be inferred.”* But where knowledge 
is alleged the party may be ordered to state whether he relies 
on notice, and if so, to give particulars of it.® 

(25) Consideration : The consideration for any contract not in 
writing registered etc. under Section 25, Ind. Cont. Act, is 
material and should be set out,® except in the case of negoti- 
able instruments where the consideration is presumed.^ 
Consideration of a negotiable instrument will be presumed, 
if the suit is brought on the bill or note but not on the origi- 
nal consideration.® Therefore, consideration must be plea- 

1. TK J. Rees v. John Young, (1920.21) 25 C. W. N. 519, 520 (col. 2.) 

2. HfiO ‘‘Accident", supra, 

3. Wharton's Law Lexicon, 11th Edn., p. 212. 

4. O. Vr. r. 10, 0. P. Cotlc. Cf. Mt. Jfaxrabiv, Ml, Falmabi, A. I. II. 1938 

Xag. 201 (insanity). 

5. early l*rai*tice, (1939) p. i{28. 

6. Cooke V. ii’icAv/mw, (1911) 2 K. B. 112 ), 1130. 

7. Sec. 118, Neg. Inst. Act., 1881, and O. Vf, r. 13, 0. 1*. Code (O. XIX, r. 25, 
II. S. C.). 

8. Niemcyer v. E. M, Mamooji, A, I. B. 1938 Hang. 461. 
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ded where the suit is based on the original consideration. 
In each case the particular consideration must be pleaded.^ 
(2G) Conspiracy : “A conspiracy is an agreement, by two or 
more persons to carry out an unlawful common purpose or 
to carry out a lawful common purpose by unlawful means. 
It is an offence under the criminal law. But there may be 
civil conspiracies, i. e., conspiracies which may be the 
foundation of an action ; and there are undoubtedly cases 
in which two or more persons can render themselves liable 
to civil proceedings by coml)ining to injrire the plaintiff, 
although if one of them did the same act by himself, he 
would escape all lial)ility.’'^ Actions of this kind are com- 
mon ill connection with trade disputes. A combination of 
two or more persons to injure a man in his trade by induc- 
ing his customers or servants to break their contracts with 
him or not to deal with him or continue in his employment 
is, if it results in damage to him, actionable.^ 

Thus, in an action for conspiring to injure the plaintiffs 
by inducing certain persons by threats to break their 
contracts with the plaintiffs and by preventing persons 
from entering into contracts with the plaintiffs, the defen- 
dant is entitled to particulars stating the name of each 
such contractor, the kind of threat in each case, by whom 
it was made and when and how (whether verbally or in 
writing).^ So where the statement of claim alleged that 
certain directors had instigated and concurred in the liqui- 
dator’s application for the purpose of escaping from their 
liability to calls, Kay J. ordered the plaintiff to give parti- 
culars stating whether the instigations alleged were verbal 
or in writing, and if verbal, by whom it was made, and, if 
in writing, the date of the writing and the motive which 


J. See Sec. 2, Iiid. Cont. Act, for definition of eon Bideration . 

2. See Wliai'ton’s Law Lexicon, 14th Edii., p. 239 ; Bhola Naih- Shankar Das 

V. Lachnii Narain, (1931) I. L. R. 53 All. 316. 

3. Quinn v. Leathenit (1901) A. C. 495. But compare Sec. 18, Ind . Trade 

Unions Act, 1926. 

4. Per Esher, M, R., in Temperlon v. Russell, (1893) 9 T. L. B. 319 C. A. (In 

this case the defendants were also charged witli threatening to imix)sc 
fines on the workmen if they did not give up the work, IIM, that 
was sufficient by way. of particulars, the defendants were not entitled 
t) i)aiticulars comprising the names of the workmen). 
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actuated the board of directors^. In a case where the 
Bbatement of claim alleged a conspiracy to publish libels, 
the plaintid! was ordered to deliver to the defendants parti- 
culars of the conspiracy alleged, giving the acts and com- 
munications, oral or in writing, of all or any of the defen- 
dants, with dates and places of such acts and communica- 
tions if oral, and if in writing, identifying the documents®. 

(27) Contract: In a suit founded on contract, the pleader 
should state — 

(a) the parties to the contract ; 

(2>) the date of the contract ; 

(c) the place where the contract was made and where it was 
to be performed ; 

(d) whether the contract was verbal,® or in writing* or 
or in writing registered, or implied® ; 

{e) the terms of the contract ; 

(/) the consideration for the contract®, except where con- 
sideration is to be presumed ; and lastly 

1. Briton Medio%l etc. Association v. Britannia Fire Association, (1888) 59 

L. T, 888. 

2. V ocher c0 Sons, Ltd, v. London Society of Compositors and others, unre- 

ported. See Fraser on Libel and Slander, 7th Edn., p. 252. 

3. A party alleging a verbal contract will not be ordered to state in whose 

presence it was made, as this would be compelling him to name his 
witness : Odgers on Pleading, llth Edn , p. 115. 

* 4, If the contract is in writing, the pleading should sufficiently identify the 
document. If a written contract is contained in several documents 
these should all be identified ; Turquand v. Fearon, (1879) 48 L. J. 
Q.B. 703. 

5. In the case of an implied contract, the facts from which the implica- 

tions arise must be stated, e, g., in an action for money had and 
received, the facts which make any receipt by the defendant a receipt 
to the use of the plaintiff must be stated. But where any contract is 
to be implied from a series of letters or conversations or otherwise 
from a number of circumstances, it shall be sufficient to allege such 
contract and to refer generally to such letters, conversations or cir- 
cumstances without setting them out in detail. And if in such a case 
the person so pleading desires to rely in the alternative upon more 
contracts than one as to be implied from such circumstances, he may 
state the same in the alternative: O. VI, r. 12, C. P. Code (O. XIX. 
r. 24, 0.). Cf. Brojden v. Metropolitan Ry, Go., (1877) 2 A. C. 

666 (contract inferred from a long series of letters). 

6. Bee *Con8iderati^’» »upra. 
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(g) the particular breaches' complained of. 

“ If the covenant or clause of the contract sued on 
contains in itself a proviso or exception “fair wear 

and tear excepted”), this should be stated, and then the 
breach must be stated in such manner as to show that the 
case does not fall within the proviso or exception. But if 
the exception occurs in some distinct and separate part of 
the deed or document, no reference need be made to it ; it 
will be for the defendant to set it up, if he relies on it.^’* 

Wherever the contents of any document are material, 
it shall be sufficient in any pleading to state the effect 
thereof, without setting out the whole or any part thereof 
unless the precise words of the document or any part 
thereof are material®. 

If there are several covenants in the same deed or 
several promises in the same written or verbal agreement, 
it is sufficient to set those covenants or promises of 
which there are alleged breaches. It is not necessary to 
set out the whole agreement if the part omitted did not 
qualify that which was stated^. 

It is not necessary to aver any matter which happens to 
be part of the contract, if such matter would be implied 
by law. Thus, in an action on a guarantee to pay, in case 
the principal should not, it is not necessary to set out the 
contingency that the principal should not pay ; that being 
an implied exception in law, from the nature of the 
guarantee. Nor, in such an action, is it necessary to make 
a demand for payment from the principal, unless the making 
of such demand were a part of the contract®. 

Where an agreement between the parties has been altered 
or modified by a subsequent agreement, both the original 
and the subsequent agreement as it stands after alteration 
or modification alone may be pleaded®. 

1. For particulars of breach of contract, see ‘Breach of contract/ supra, 

2. Bullcn & Leake, 8th Edn., p. 39. 

3. O. VI, r. 9, C. P. Code (O. XIX, r. 21, R. S. C.). 

4. Tempest v. Bawling^ (1810) 13 East 18. 

5. Mayor v. Wilks, (1827) 5 L. J. O. S. K. B. 308 ; Kanshi Ram v. Owen 

Roberts, A.I.R. 1939 Lah. 563. Cf. Tidy v. Batman, (1934) 1 K.B. 319. 

6. Boone v. MUchell, (1822) 1 B. & C. 18, 



478 


Particulars 


[ Pt. II 


(28) Contributory negligence : Where the defendant pleads 
contributory negligence, the question arises, “whether the 
damage was occasioned entirely by the negligence or im- 
proper conduct of the defendant, or whether the plaintiff 
himself so far contributed to the misfortune by his own 
negligence or want of ordinary or common case or caution 
that, but for such negligence on his part the misfortune 
would not have happened^. The issue of contributory 
negligence is a question of fact^. 

Contributory negligence, to afford a defence, must be that 
of the plaintiff himself or that of his servants. The con- 
tributory negligence of a third person, not being the servant 
of the plaintiff will not suffice®. 

Children may be guilty of contributory negligence if they 
are old enough to have a sense of discrimination^. 

In every case of contributory negligence it must be shown 
that the plaintiff might by the exercise of ordinary care 
have avoided the consequences of the defendant’s negli- 
gence,® or that the defendant could not, by the exercise of 
care on his part, have avoided the consequences of the neglect 
or carelessness of the plaintiff.® 

The onus of proving affirmatively that there was con- 
tributory negligence bn the part of the person injured rests, 
in the first instance, upon the defendants.^ Therefore, in 
a defence of contributory negligence, particulars of the plain- 

1. Tuff V. War9?mn, (1858) 5 C. B. N. »S. 573, m. 

2. Kanshi Ram v, Otven Roberts, A. I. R, 1939 Lab. 563 ; Tidy v. Batlman 

(1934) 1 K. B. 319. 

3. The Bernina (2), (1887) 12 P.D, 58, 89 ; Chaturbhuj v. Iliralal, I.L.R. (1937) 

Bom. 268. 

4. Af. S. M. Rly, Co. v. Jayammal, (1924) T. L. R. 48 Mad. 417. 

5. Bridge v. The Grand Junction Ry. Co., (1838) 3 M. & W. 244. 

6. Tuff V. Warman, supra ; Radley v. L. db N. W. Ry., (1876) 1 A. C. 754, 

759 ; Madhava Ran v. Fernandes, (1894) I. L. R. 17 Mad. 363 ; Tidy 
V. Batlman, supra. 

7. WaMin v. L. dt S. W. Ry., (1886) 12 A. C. 41, 47 ; Jones v. G. W. Ry. Co., 

(1931) 47 T. L. R. .39 ; Nani Bala v. Auckland Jute Co. TAd., (1925) I. 
L. R. .52 Cal. 602 (If the Court is unable to discover to what extent 
the negligence of the plaintiff or that of the defendant contributed 
to bring about the accident, the defendant is entitled to succeed, for 
impart delicto potior est conditio defendantis) , 
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tiff’s acts or conduct contributing to the injury must be 
stated ^ . 

(29) Copyright : In a suit for infringement of copyright the 
plaintiff must plead facts showing that he is the owner of 
the copyright^, and that the defendant has infringed the 
said copyright®. Copyright in a work shall be deemed to 
be infringed by any person who, without the consent of 
the owner of the copyright, does anything the sole right 
to do which is by the Copyright Act, 1911, conferred on 
the owner of the copyright^. Thus, production of the 
whole or substantial part of a work in any material form 
whatsoever without the consent of the owner of the copy- 
right is infringement of the copyright. If, therefore, the 
plaintiff alleges that the defendant has copied a substantial 
part of his work, he ought to specify the infringing 
copy® and point out the objectionable portions thereof. 
Where is an action for infringement of copyright the de- 
fendant alleges that he was not aware of the existence of 
the alleged copyright, he must allege circumstances show- 
ing that the infringement was innocent®. 

(30) Cruelty : Any person alleging cruelty must plead it 
specifically as the acts of cruelty are well within his know- 
ledge^. Particulars of the allogCMl acts of cruelty should 
be set out in the petition®. If certain acts of cruelty is 
alleged to have taken place in the presence of certain pev- 


1. Martin v. McTaf/fjartf (19CG) 2 L R. 120 ; Toppin v. Belfast Corpn,, (1909) 

2 I. R. 181 ; hi re : •*Nabenf€ls'\ (1929) I. j;. II. 56 (^al. 703 ; 
Krishna Murari v. Bixit Chaturbhiij, A. I, R. 1933 All. 211 ; Mathura- 
nayatjam PiUai v. Municipal Council Madura, A. I. II. 1937 3iliid. 
152. 

2. fcJec l^cc.5, Copyright Act, 1911. 

3. Performinfj iiifjht Society v. Indian etc. Restaurant, t. L. Jl. (1939) Rom. 

295 i 

4. Sec. 2, read with Sec. 1, Copyright Act, 1911. 

5. “A copy is that which comes so near to the original as to suggest that 

original to the mind of every person sceijig it” : Per KcKcwich L. .1., 
in Jlanfstacnyl v. Smith (W, JL) db Sons, (1905) 1 CJi. 519 ; Onpal Bus 
V. Jayannalh Prasad, I. L. II. (1938) All. 370. 

0. Performiny liiyht Society v. Indian etc. Restaurant, supra, 

7. Austin V. Austin, (1S7I) 41 L. J. V, & M. 8. 

8. Walher v. Waller, (1912) 107 L. T. 055. 
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sons, the particulars and names of such persons may be 
ordered to bo given*. 

(31) Custom : Subject to the exceptions noted hereunder, if 
a party intends to set up a custom, either of the family, 
of a class or of a locality*, or one affecting agricultural^ 
or non-agricultural^ tenancy, or any custom or usage of 
trade® or of agency®, as the case may be, he must plead 
the same specifically which means, that all the incidents 
of the custom must be pleaded with clearness and pre- 
cision®. 


1. Bishop V. Bishop, (1901) 1\ 325. 

2. Custom to be valid must be ancient, certain, reasonable and continuous : 

RamalaJeshmi V. Sivananika, {1871-72) HM, I. A. blO \ Hutpurshad v. 
Sheo Dyal, (1875-70) L. R. 3 I. A. 259, 285. It should not be immoral 
or against public policy or be expressly forbidden by statute : Kailash 
V. Padrnakishore, (1918) 1. L. R. 45 Cal. 285 ; Mookka Kone y. Amma^ 
kuiii Ammal, (1928) I. L. R. 51 Mad. 1 (F.B.). Aisha Bihi v. l^cgum 
Bibi, I.L.R. (1939) Kar. 475 ; Jadunath v. Bisheshar, A.I.R. 1939 Oiidh 
17; Ajai Vcrmay.Vajai Kumarij (1938-39) 43 C.W.N, 585 (P.O.) ; 
Hari ,^adan De v. Radhik Prasad (1938) 66 0. L. ,1. 270 ; Babusaheh 
V. Laxmanappa, AJ.R. 1938 Bom. 492. 

3. For agricultural customs, cf. Sec. 183 Bcug. Ten. Act, 1885 ; Palakdhari 

V. Manfiers, (1896) I. L. R. 23 Cal. 179. 

4. For non-agricultural customs, sec Ananda Mahan Saha v. (lobinda 

Chandra, (1915-16) 20 C. W. N, 322. 

5. Cf . Secs. 1 and 62 of the Ind. Cont. Act, 1872, and Sec. 16 (3) of the Ind. 

Sale of Cooils Act, 1930. Usages of trade are imported into contracts 
ns implied terms. Length of time during which a usage has existed 
is immaterial although it is of some importance in determining 
whether it has become established : Edelstein v. Schuler, (1902) 2 K. 
B. 144. It may be in the course of growth or of recent origin : Bechu- 
a7ialand Exploration Go, v. London Trading Bank, (1898) 2 Q. B. 658 ; 
Moult V. Halliiay, (1893) 1 Q. B. 125 ; cf. Juqgomohun Ohose v. 
Manickchund, (1857-1860) 7 M. I. A. 263. Cf . Jai Pershad v. Chartered 
Bank of India, A. I. R. 1929 Lah. 536 (A court cannot take judicial 
notice of a mercantile custom at variance with the statutory rights 
of a party to the contract, where it was neither pleaded nor 
proved). 

6. See ‘Agent* under “Classes of rersons”, Chap. IX. 

7. Serumah Umah v. Palathan, (1885) 15 Suth. W. R. (P. C.) 47. 

8. Badruddin v. Tcj Ram, A. I. R. 1929 All. 233 (where the incidents of 

the custom were not pleaded) ; Jaleshwari Protap Narain Singh v. 
Paieshwari, A.I.R. 1938 All. 345. 
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Castom shoald he sufficiently defined for its application 
to the facts of the case only. It is unwise to plead castom 
beyond what is necessary for the facts of the case and there- 
by to assume a greater burden of proof. ^ 

A special custom must be pleaded with particularity. ^ 

A justification under a custom must contain averments to 
show that the defendant's case is within the custom.® 

If custom is pleaded by the plaintiff the defendant cannot 
plead another custom repugnant to it without a traverse.^ 

Exceptions : To the rule that custom relied on must be pleaded 
there are exceptions ; 

(1) Customs judicially recognised need not be pleaded.® Where 
there are several reported cases in which any custom or 
usage has been established this fact of itself will cause the 
Court to take judicial notice of it.® The risk, however, of 
not pleading any such custom is with the defendant be- 
cause if he fails to prove the alleged custom by reference to 
judicial decisions alone, he shall not be permitted to prove 
the same by evidence aliunde because ho has not pleaded it. 

(2) General customs, such as the customs of merchants, the cus- 
toms of the realm, or with reference to inn-keepers and 
carriers need not be pleaded because they are such as are 
recognised carriers, by the judges without any evidence,^ 

(3) 3) Damages : 

(a) General or Nominal Damage : In many cases a plain- 
tiff may be entitled to general or nominal damage without 
proof of actual loss. Thus, a plaintiff is entitled to at least 
nominal damages wherever there is a breach of contract or 

1. Thahiir Rudra Pratap v. Thakur Nirman Prasad^ A. I. 11. 1923 Oiulh 61. 

2. Bennet v. Evans, (1673) 89 E. R. 232. 

3. Lincoln (Bp,) v. Atwood, (1673) 89 E. R. 74. 

4. Kenehin v. Knight, (1749) 1 Wils., 253. 

5. Baqridi v. Rahim, A. I. R. 1926 Oudh 352 ; Jadii Lai Sahu v. Janki Kocr, 

(1908) I.L.R. 35 Cal. 575, affd. in (1912) I.L.R. 39 Cal. 915 (P. C.) ; Chand 
Koer V. Pern Raj, 1938 A. M. L. .T. 79 ; Daso Vehlcatesh v. Ramchandra, 
I. L. R. (1938) Bom. 810. 

6. Re : Parker, Ex parte Turquand, (1885) 14 Q. B. D. 636 (0. A.) ; Re : 

Matthews, Ex parte v. Powell, (1875) 1 Ch. D, 501 ; Hemendra Nath Roy 
V. Jnanendra, (1936) I. L. R. 63 Cal. 2.5.5 ; Banarai Das v. Sumat Prasad, 
A. I. R. 1936 All. 641 ; Daso Venkatesh v. Ramchandra, sujna, 

7. R. V. Yarborough (Lord), (1828) 2 Bli. N. S. 147. 

61 
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any injary to the right arising out of that contract.^ In an 
action for maliciously and without reasonable and probable 
cause presenting a petition to wind up the company, 
it was held that all that was necessary was that the plaintiff 
company must have sustained some damage as the law 
takes notice of.^ Similarly in a case for trespass to land® 
or for words actionable per se^^ no actual damage need be 
alleged or proved. It is sufficient to state, “whereby the 
plaintiff has suffered damage,” or “whereby the plaintiff 
has been injured in his credit and reputation.” 

(b) Special Damage : “Special damage is such a loss as 
the law will not presume to be the consequence of the defend- 
ant’s act but which depends in part at least on the special 
circumstances of the case. It must therefore always be 
explicitly claimed on the pleadings.”® 

Where special damage is claimed particulars showing its 
nature and extent and showing with dates and items how 
the amount claimed is made up, must be given.® 

The expression “special damage”, as Bowen L. J. pointed 
out^, is apt to mislead and care is required to find out in 
what particular sense it is used in such context. That learned 
judge also pointed out that the expression has three 
different meanings: “In the first place it means actual damage 

1. Marxeiti v, Williams, (1830) 1 B. & Ad. 415 (where nominal damages 

were awarded to a customer against his banker for refusal to pay a 
cheque although the plaintiff did not prove that the refusal had caused 
him any actual damage). 

2. Quartz Hill Oold Mining Co. v. Eyre, (1883) 11 Q. B. D. 674, fd. in 

Kumarasamia Pillai v. Vdayar Nandan, (1909) I. L. B. 32 Mad. 170, 
172, and Nanjappa Chettiar v. Oanapathi, (1912) T. L. R. 35 Mad. 598, 
604 (a suit for damages for attachment before judgment). 

3. Fay v. Prentice, (1845) 1 C. B. 828 (where damage was awarded against de- 

fendant for erecting a cornice which projected over defendant’s garden). 

4. V. TFHfe, (1703)2 Ijd. Rayne 938 (Plaintiff can maintain an action 
for slanderous vrords though he did not lose a penny by reason of the 
speaking them) ; Suraj Narain v. Sita Ram, A. I. R. 1939 All. 461 ; 
Bastiram v. Bansidhar, (1939) M. L. R. 133 (civ) ; Narayana Sah v. 
Kannamma Bai, (1932) I. L. R. 55 Mad. 727. 

5. Odgers on Pleading, 11th Edn., pp. 196, 197. Cf. Khurshed Husnain v. 

Secy, of State, A. I. R. 1937 Pat. 302. 

6. Rateliffe v. Evafu, (1892) 2 Q. B. 524, 528. 

7. Rateliffe v. Evans, supra, appd. in Nanjappa Chettiar v. Qanapathi, 

eujrra. 
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arising out of special circumstances of the case which if 
properly pleaded, may be super-added to the general damage 
which the law implies in every breach of contract and other 
infringement of an absolute right, i. e., the particular 
damage which results from the particular circumstances of 
the case. In the second place where no actual and positive 
right has been disturbed and where it is the damage done 
that is the wrong, the expression denotes the actual and 
temporal loss which has in fact occurred and is also called 
particular damage. In the third place in actions brought 
for a public nuisance such as the obstruction of a river or a 
highway, the expression means that actual and particular 
loss which the plaintiff must allege and prove that he has 
sustained beyond what is sustained by the general public if 
his action is to be supported such particular loss being the 
cause of action. Dealing with the case before him, which 
related to a statement maliciously published by the defen- 
dant about the business of the plaintiff, the learned Judge 
observes that the allegation of special damage necessary to 
support the action would vary according to the circums- 
tances of the case, while damage is the gist of such an action 
it is not always necessary, he observes, to prove the actual 
loss specially and with certainty and ‘‘cases may occur 
where a general loss of custom is the natural and direct 
result of the slander, and where it is not possible to specify 
particular instances of the loss.” “In all actions accordingly 
on the case where the damage actually done is the gist of the 
action, the character of the acts themselves which produce 
the damage, and the circumstances under which these acts 
are done, must regulate the degree of certainty and particu- 
larity with which the damage done ought to be stated and 
proved." 

In another case where the plaintiff relied on the loss of 
particular customers it was held that he must give their 
names and addresses.^ 

In an action of infringement of a registered trade mark 
where the plaintiff alleged not only that the use by the 
defendant of the plaintiff's trade mark was calculated to 


1. Watson V. North Metropolitan Tramway Co., (1886) 3 T. L. R. 273. 
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induce diverse persons to buy the defendant's goods as and 
for the plaintiff's but also that it has in fact inducad diverse 
persons to do so, he was ordered to state who those diverse 
persons were (their names and addresses).^ 

(33) Defamation : See “Libel'’ and “Slander”, infra, 

(34) Delusion : It is provided in 0. XIX, r. 25(a), R. S. C. that 
in probate actions whore it is pleaded that the testator was 
not of sound mind, memory and understanding, particulars 
of any specific instances of delusion shall be delivered before 
the case is set down for trial, and, except by leave of the 
Court or a Judge, no evidence shall be given of any other 
instances at the trial. Tiiero is no corresponding rnlo 
in India but on general principles this rule ought to bo 
applied. 

(35) Easement Easements may be acquired in excep- 
tional cases, e. g.^ under an Act of Legislature or under a 
decree of Court. Omitting these exceptional cases, ease- 
ments may be acquired by — 

(a) express grant from the owner of the servient heritage in 
favour of the dominant heritage ; 

(b) implied grant or reservation arising out of an express 
grant of tenement or heritage. Such easements are either 
easements of necessity® or r/wasi-easeinents.^ 

(c) local custom 

(d) estoj^pel 

(c) prescription or long continued enjoyment.^ 


1. Humphries db Co. v. Taylor Drug Go., (1888) 39 Ch. D. 693. 

2. For definition of ‘Easement’, see U. N, Mitra’s Limitation Act, 6th Edn., 

Vol. 1. p. 457, 458. 

3. Wutxlcr V. Sharpe, (1893) I. L. K. 15 All. 278, 291 (an easement of neces- 

sity over the grantors of other lauds passes as an incident to the 
grant ; for without it he cannot derive any benefit from the grant.) 

4. See U. N. Mitra’s Limitation Act, 6th Edn., Vol. 1, pp. 521-529. 

5. See U. N. Mitra’s Limitation Act, 6th Edn , Vol. 1, pp. 529-532. Cf. Pa/a- 

niandi v. Pulhirangonda, (1897) I. L. R. 20 Mad. 389 ; Shri Narain v. 
Jadoo Nath, (1900-01) 5 C. W. N. 147. 

6. See U. N. Mitra’s Limitation Act, 6th Edn., Vol. 1, p. 532. 

7.. do do pp. 532 onward ; Kumar 

Manmatha Nath Mitier v. Rakhal Chandra, (1932) 56 C. L. .T. 274 
(the question of immemorial user or lost grant must bo pleaded in every 
case). 
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In case of disturbance of an easement the relief awarded 
to the dominant owner should not bo more extensive than 
what is necessary to its beneficial enjoyment.^ 

An easement is extinguished when the dominant owner 
expressly or impliedly releases it to the servient owner. 

Where easement by presciption is claimed, facts showing 
how the easement was acquired, e.g,^ whether by enjoyment 
for the full statutory period must be clearly stated.^ In case 
of disturbance of casements, the plaintifT must state facts 
showing that the disturbance has deprived him of the 
beneficial enjoyment of the property to which he is entitled.® 
In case of extinction of easements the facts that the dominant 
owner expressly or impliedly released it to the servient 
owner must be pleaded with date. 

In order to claim a right of way as an easement of neces- 
sity, it must be shown that it is one without which the 
property retained upon a severenco cannot be used at all. 
It is not enough, if it is shown that it is merely necessary to 
the reasonable enjoyment of the property.* 

To establish a customary easement, facts must be alleged 
showing that the custom is reasonable, certain, and the user 
was not permissive or exercised by stealth or force and the 
right was exercised by such a length of time as to suggest 
that by agreement or otherwise the user had become the 
customary law of the locality.® 

(36) Estoppel: See under “Special Defences," Chap XVII. 

(37) Executor de son tort : The liability of an executor de son 
tort is founded on possession or the factum of dealing with 
the assets of the deceased.® He is liable to the extent of the 
assets that has come to his hands. In a suit by the rightful 
executor or administrator or any creditor or legatee of the 
deceased, the plaintifl! must state that the defendant is in 
possession and is dealing with the assets of the deceased, 

1. See U. N. Mitra's Limitation Act, 6th Edii., Vol. 1, pp. 597-8. 

2. Madaroo Khafi v. Munawar Khan, A. I. K. 1939 Oudh 111. 

3. Abdulla Haroon v. Municipal Corporation^ Karachi^ A. I. R. 1939 Sind 39. 

4. Ramnandan Marwari v. Ramjiban Marwiri, A. I. R. 1939 Tat. 1G4 ; Rajlu 

Naiduy. Malak, I. L. R. (1939) Nag. 560. 

5. Qanpatrao v. Sheikh Badar, A. I. R .1939 Nag. 193. 

C. C£. Sec. 2 (ii), 0. T. Code, and Sec, iK)4, Ind. Sue. Act, 1925. 
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together with the period daring which he had been in 
possession. If the plaintiff does not know the extent of the 
assets that has come to the hands of the defendant, he may 
ask for discovery before particnlars. See ^Executor de son 
tort* under ‘Classes of persons*, Chap. IX 
(«38) Extra-ordinary expenses : Where a contract provided 
that the contractor was to indemnify the employees against 
claims in respect of damages caused by excessive weight or 
extra-ordinary traffic over any highway in carrying out the 
works and against all costs and expenses in respect thereof, 
in an action by the employers to recover extra-ordinary 
expenses, particulars of the average expenses of repairing 
other similar highways and of such highways were ordered.^ 
(310 Fair comment : See “Special Defences*', Chap XVII 

(40) Fatal Accidents Act, XIII of 1855 s Under Sec. 1 of the 
Act, every action for damages shall be for the benefit of 
the wife, husband, parent and child, if any, of the person 
whose death shall have been so caused, and shall be lirought 
by and in the name of the executor, administrator or repre- 
sentative of the person deceased. 

Under Sec. 3 of the Act the plaintiff in any such action or 
suit shall give full particulars of the person or persons for 
whom, or on whose behalf, such action or suit shall be 
brought, and of the nature of the claim in respect of which 
damages are sought to be recovered,* 

(41) Forfeiture : A tenant may incur forfeiture by disclaiming 
the landlord’s title or by committing breaches of covenants 
or conditions of the lease w’hen it is stipulated that they 
shall occasion forfeiture. In a suit by a landlord for eject- 
ment, particulars of disclaimer (whether verbal or in writ- 
ing) and the nature of the disclaimer (whether the tenant 
set up a title in himself or any other person), and of the 
particular breaches (as the case maybe) must be given. A 
plaintiff who relies on particular breaches will not be allowed 
to give evidence of other breaches.® 

1. Colchester Corpn, v. Oepp, (1912) 1 K, B. 477 C. A. ; cf. Morpeth Rural 

Council V. Bullocks, etc., Co., (1913) 2 K. B. 7, C. A. 

2. Mrs. E. V. Penheiro v. M. Minney, (1934) 1. L. R. 61 Cal. 480 ; Ooolbai v. 

Pestonji, A. I. R. 1935 Bora. 333 ; River Steam Navigation Co. v. 
Hiralal, (1933-34) 38 C. W. N. 553. 

3. Doe Dem. Winnall v. Broad, (1841) 2 Man. & G. 523. 
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Under sec. 111(g) of the Tr. of Prop. Act, it is necessary 
for the lessor to give a notice to the lessee showing his 
intention to take advantage of the forfeiture before the right 
to institute a suit can arise. ^ 

Particulars of notice (whether verbal or in writing, with 
date and the person on whom the notice was served) must be 
given. 

The service of the notice required by sec. 114 A, Tr. of 
Prop. Act., and the lessee's non-compliance therewith being a 
condition precedent to the lessor's right of action to recover 
possession, the due performance by the lessor of the statutory 
condition is implied and need not be pleaded in the plaint.^ 

The defendant may plead that the forfeiture, if any, was 
waived by the person entitled to take advantage of it, ‘by 
express declaration or by any act inconsistent with it, or 
admitting a continuing tenancy, as by receiving rent accrued 
due since the breach, or distraining for the same, or by 
subsequently encouraging the tenant to make subsequent 
improvements ; but he must have fully known of the act 
of forfeiture at the time of waiver, otherwise it will be no 
waiver.’^ 

(42) Fraud^ : Fraud is of infinite variety and it is impossible 
to lay down a comprehensive definition of fraud. In England 
‘at Common Law, fraud is actionable under the heading of 
deceit. In equity and upon the equitable principles which 
are now applicable in any Court of law, fraud may be des- 
cribed as an infraction of the riilen oj fair dealing. For an 
action at law intention and representation are material. In 
equity, an act or its consequences to the person aggrieved 
may be of greater importance than the intention of the 
defendant or any representation made to the plaintiff, and 

1. Prakash Chandra v. Rajendra, (1932) I. L. R. 58 Cal. 1359 ; Greet v. 

Oangaraj Gulraj Firm, I, L. R. (1937) 1 Cal. 203. 

2. Gates v. Jacobs^ 89 L. .1. Ch. 319 (case under s. 147, Law of Prop. Act, 192.5 

which is equivalent to S. 114 A, Tr. of Prop. Act). Cf. Pravai Chandra 
Syam v. Bengal Central Bank, I. L. R. (1938) 2 Cal. 434. 

3. Wharton's Law I^exicon, 14th Edii., p. 429. 

4. For elements of ‘fraud in contract, see Sec. 17, Iiid. Cont. Act. For dis- 

tinction between legal and moral fraud, see Umrao Begum v. Rahmat 
riahi, I. L B. 1939 Lab* 433, 
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the same may be said of acts which have been stigmatised 
as frandulent.^ 

In India the pleadings contain in a majority of cases 
vague and gross allegations of fraud. The pleader drafting 
a pleading ought to get proper instructions to enable him 
to plead fraud with sufficient particularity. The responsibi- 
lity of the pleader in this matter was emphasised by Wood- 
roffe, Coxe and Chatterjee JJ., in a Calcutta case thus : “It is 
not sufficient to plead instructions. Counsel have a responsi- 
bility in the matter and are not justified in making serious 
charges of fraud and crime unless they are personally satis- 
fied that there are reasonable grounds for putting them 
forward. 

If rdief is claimed on the ground of frauds particularfi 
of fraud mud he set out,^ exceed in case where a party is 
unable to give particulars before discovery.^ 

General allegations of fraud, however strong the words in 
which they are stated, do not even amount to an averment 
of fraud of which any Court can take notice.® A party 
pleading one kind of fraud cannot on failure to prove it set 
up another kind of fraud and try to get a decree on that 
basis.® 


1. Wharton’s Law Lexicon, Ifth ICdn., p. 434. 

2. Weston v. Peary Mohan, (1913) I. L. R. 40 Cal. 898. 

3. Lloyds Bank Ltd. v. P. K. Omdar S Go., (1929) T.L.R. 56 Cal 868 ; Greet v. 

Gangaraj-Qulraj, I.L.R. (1937) 1 Cal. 203 (the circumstances from which 
framl can be inferred must be set forth) ; James Eggay Taylor v. 
Jhiitcd Africa Go., A. I. R. 1937 Y. C. 10 ; Bharat Dharma Syndicate 
Ltd V. Ilarish Ghandra, (1937) L. R. 61 I. A. 143. 

4. Lcitch V. Abbott, (1886) 31 Ch. D. 374. See ‘Postponement till after dis- 

covery’ under ‘Particulars’ Chap. XX. 

5. Per T.ord Melbourne, in Wallingford v. Mutual Society, (1860) 5 A. C. 685, 

697 ; Gunga Narain Gupta v. Tilucttram, (1888) L. R. 15 I. A. 119 ; 
Bal Oangadhar Tilak v. Shriniuas, (1914-15) L. R. 42 I. A. 135, 151, 152 ; 
Bajnarain v. Majlis, A. I. R. 1928 Pat. 112 ; Hare Krishna v. Umesh, 
(1921) 6 P.L J. 373 (F.B.) ; V.P.L. Firm v. E. K S. M. Ckattyar Firm, 
A. l.R. 1933 Rang. 169; Gajendra Shah v. Shankar Bux, A. I. R. 
1935 Oudh 16. 

6. Kondi Bavjiy- Ghunilal, (1929) I. L. R. 53 Bom. 75 : Suraj Bakhshy. 

Ajudhiya, A. I. R. 1928 Oudh 330. For proof of fraud, see Bon Behari 
V. Satish Kantha, (1924) 39 C. L. .1. 165. 
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In every case particulars of the specific fraud alleged must 
be given showing how, by whom and when, it was committed. 

In the case of a fraudulent misrepresentation it should be 
stated when, by whom and how (whether verbally or in 
writing) the alleged representations were made and it should 
also be stated that the party aggrieved was induced to act on 
a false belief by the representations which the party making 
them knew to be false or did not believe to be true.^ 

Coercion^ undue influence^ fraud and misrepresentation are 
all separate and separable categories in law. It is true they 
may overlap or may be combined. But it must appear what 
ground or grounds are taken up under each head.^ 

Fraud and forgery are also different things, and when 
forgery is alleged it 'excludes the idea of having a document 
executed by fraud.* 

Where there is an allegation of frauds an allegation of 
undue influence based on the same facts is unnecessary. 

To call a deed both ^fraudulent* and * bogus* is not a 
clear piece of pleading. Though fraud may be present in 
both cases, a deed may be fraudulent without being bogus 
and hence the two pleas should bo kept distinct.® 

Where concealed, fraud^ is alleged by the plaintiff it is 
incumbent on him, if he seeks the benefit of Section 18 of 
the Ind. Liin. Act, to distinctly and in detail allege the parti- 
cular fraud by which he was kept from the knowledge of 
his right of suit against the defendant,^ The fraud alleged 
must be the fraud of the person who sets up the Statute or 
some one through whom he claims.® In England, if con- 

1. United Motor Finance Co, v. Addison Co., (1936-37) 41 C. W. N. 482 

(P. C.) ; cf. John Minas Apcar v. Louis Oaird Malchus, I. L. R. (1939) 
1 Cal. 389. 

2. Bal Oangadhar Tilak v. Shriniioas, (1914-13) L. R. 42 I. A. 135, 151. 

3. Promode Nath v. Harishee Bagdhi, A. I. R. 1929 Cal. 78, 80. 

4. Narayan Bhat v. Akkerbai, (1917) 33 I. C. 576. 

5. Oodbole v. ML Nani Bai, A. I. R. 1938 Nag. 546. 

6. For what is meant by 'concealed fraud/ see Willis v, Earle Hoive, (1893) 

1 Ch. 543, 552. 

7. Oulab Rai v. Tulsi Ram, A. I. R. 1927 All. 437 ; Sm. Swarnamoyee v. 

Probodh Chandra, (1931-32) 36 C. W, N. 758 (where a person who had 
a duty to speak was held guilty of fraud) ; Biman Chandra v. Promotha 
(1922) I. L. R. 49 Gal. 886. 

8. In re, MoCaUum, (1931) I Ch. 143. 

63 
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cealed fraud is not pleaded with particularity, the pleading 
may be struck out under O. XXV, r. 4, R. S. C., or under 
the inherent jurisdiction of the Court. ^ In India, in the 
absence of any specific rule, the pleading may be struck out 
under the inherent jurisdiction of the Court. 

hi Cl suit to set aside a decree on the ground of frauds the 
allegation of fraud practised upon the Court must be clear, 
definite and specific.^ In such a suit a mere averment that 
the case was false or that it was obtained by perjured evi- 
dence is not sufficient. Something more should be proved 
in support of the allegation of fraud.* 

(43) Fraudulent intention : The circumstances from which the 
fraudulent intention is to be inferred must be stated.* 

(44) Guarantee : A “contract of guarantee" is a contract to 
perform the promise or discharge the liability of a third 
person in case of its default.® Such a contract results when 
at the instance of the debtor the surety guarantees payment 
to the creditor.® 


In a suit on a guarantee the plaintiff must state (i) the 
name of the principal debtor ; (ii) the name of the creditor ; 
(Hi) the promise made or the liability undertaken by the 
principal debtor ; {iv) the guarantee given by the surety 
(stating, whether verl^al^ or in writing, with date) ; (v) the 
default made by the principal debtor (stating what and 
when). 


1. See Odgcrs on Pleading, 11th Kdn., p. 132, 

2. Jiwan Siwjh v. Kuar ReoUy A. I. R. 1930 All. 427 ; Nanda Kumar v. Ram 

Man, (1914) I. L. R. 41 Cal. 990, fd. in Radha Krishun v. Nokh Lai, 
A. I. R. 1923 All. 566 ; Maung Kyaw Hlaing v. Chetiyar Firm, A. I. R. 
1933 Rang. 123. 

3. Muktamala v. Ram Chandra, (1926*27) 31 C. W. N. 258, 261, folg. 

Mahomed Oolab v. Mahomed Sulliman, (1894) I. L. R. 21 Cal. 612 ; 
Punjab Commercial Syndicate v. Punjab Co-operative Bank, (1926) 
I. L R. 6 Lah 512. ; Durgabati v. Takarulla Mia, (1939-40) 44 0. W. N. 
849 (where the earlier cases have been reviewed). 

4. O. VI, r. 10, G. P. Code. 

5. Sec. 126, Ind. Cont. Act, 1872. 

6. Periyamianna v. Banians & Co,, (1925) I. L. B. 49 Mad. 156, 172, 185. 

7. In India, a guarantee may be cither verbal or in writing : Sec. 126, Ind. 

Cont. Act, 1872. In England, a guarantee is within the Statute of 
Frauds and therefore not actionable without a memorandum or note. 
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In a suit based on a continuing guarantee^ in addition to 
other particulars, the series of transactions over which the 
guarantee extends must be stated.^ In the case of a con- 
tinuing guarantee^ the legal representatives of the deceased 
surety are not liable, unless the surety bond, contained the 
additional stipulation that the surety’s heirs and legal repre- 
sentatives would be bound by the sums of the security bond 
in the same way in which he was bound by them.^ This, 
however, would be a material statement of fact as distingui- 
shed from particulars* 

In a suit based on a continuing guarantee, the surety may 
plead that on a certain date the guarantee was revoked b^'^ 
him as to future transactions by notice to the creditor'** 
(stating whether th‘e notice was verbal or in writing and 
when the notice was given). 

Where the surety pleads discharge from suretyship, ho 
must specifically state the grounds for his discharge,^ 

(45) Heirship : See ‘Genoral Rules of Pleading’, Chap. XII, p, 341. 

(4G) Immorality^ : 

(47) Illegality: See ‘Consideration’ under ‘Special Defences’, 
Chap. XVII. 

(48) Inevitable accident : See under ‘Special Defences*, 
Chap. XVII. 

(49) Inheritance : See ‘Heirship*, supra. 

(50) Innuendo : Where the words complained of are not prima 
facie defamatory, or where it is not clear that they applied 
to the plaintiff, the plaintiff must be careful to insert in 
the plaint, in the former case, an averment specifying the 
defamatory meaning of the words complained of, and in 
the latter case, an averment specifying that the plaintiQ! 
is the person to whom the words applied. Such an aver- 
ment is called an innuendo^. 

1. Sec. 129, Ind. Cont. Act, 1872. 

2. Sec. 131, Ind. Cont. Act, 1872 ; /Iwr^ra Priya Ohotodhury v. Darya Pada 

Roy, (1928) I. L. R. 55 Cal. 154, 158, 159. 160. 

3. Sec. 130, Ijid. Cont. Act, 1872 ; Durga Priya Ghowdhury v. Darya Pada 

Roy, supra. 

4. See Secs. 133-139, Ind. Cont. Act, 1872, and the Ills, under the sections. 

5. Devananda7i v. Harihar, A. T. R. 1935 Pat. 140 ; Rajeswar v. Mangniram, 

A. I. R. 1933 Nag. 89. 

6. Bruce v. Odhams Press, JM., (1936) 1 K. B. G97. (Where the plaintifi 

was not identified either by name or descriptioJi he wns required to 



492 


Particulars 


[ Pt. II. 

Where the plaintifiE extends the meaning of the natural 
words by an innuendo^ it is open to the defendant to plead 
that the words in that extended sense are true and to 
deliver particulars justifying both the words and the inn- 
uendo. ^ 

(•^1) Insanity : It is open to plead general insanity without 
pleading the circumstances from which insanity is to be 
inferred, and lead evidence in proof of general insanity. It 
is, however, the duty of the Court to scrutinise the plead- 
ings, and when the pleas appear to be distinctive of the 
case of usual insanity, it will not be proper to infer usual 
insanity from the statement of some witnesses ignoring 
the pleading^. 

Legal necessity^ : Alienations by the natural guardian 
of a Hindu minor, or alienations by the manager of a joint 
Hindu family or by a limited owner, such as, a Hindu 
widow, can only be justified by legal necessity. In a suit 
by the alienee, say, the mortgagee, for enforcement of the 
mortgage, the plaintifl: must allege (a) either there was 
legal necessity in fact, or (b) that before he gave the loan, 
he enquired into the necessities for the loan as represented 
to him and did all that was reasonable to satisfy himself 
as well as he could with reference to the parties with 
whom he was dealing that the necessities ( such as, 
makiug addition to, and improvements in, the family 
house) existed, and that the guardian or the limited owner, 
as the case may be, was acting in the particular instance for 
the benefit of the estate and that the plaintiff acted in good 
faith in the matter. He need not allege or prove further 
the application of the money.* 

jdead the facts on which he relied as showing that words were pub- 
lished of the plaintiff,'. See Capital ifb Counties Bank v. Benty, (1882) 
7 A. C. 741, 748 ; Jacobs v. Schmaltx, (1890) 62 L. T. 121 ; Gerald Lord 
Strickland v. Carmelo Mifsud Bonniei, A. I. li. 1935 P. C. 34. 

1. Maisel v. Financial TinteSf Ltd., (1915) 84 L. J. K. B. 2145. 

2. Mt. Haxrahi v. Mt. Fatmabl, A. 1. B. 1938 Nag. 204. 

3. For what is legal necessity, see Mulla’s Hindu Law, 9th £dn., p. 275. Of. 

Shiiu Prasad Singh v. Ajab Loll, (1939) I. L. B. 18 Pat. 306. 

4. Bunoomanpersaud v. Mt. Babooee, (1850) 6 M. I. A. 393, 423 (alienation by 

n natural guardian). See Jagat Narain v. Mathura Vas, (1928) I. L. 
B. 50 All. 969 F. B. ( for meaning of the w'ords, '^for the benefit of 
the estate”); Nagindas v. Mahomed, (1922) I. L. B. 46 Botn. 312; 
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Plea of want of legal necessity should take the following 
term : The alleged necessity did not exist oir the facts relied on 
do not amount to legal necessity, or the alienee made no rea- 
sonable enquiries to satisfy himself as regards the existence 
of legal necessity and that the alienee did not act in good faith. 

(5^2) Libel : In an action for libel the plaintiff must identify 
the publications, giving the date and place of each 
publication, and set out the precise words complained of.* 
If the words complained of are contained in a letter or 
other private communication, the name of the person or 
persons to whom publication is alleged must be given. If 
the uamo of the person to whom publication is alleged be 
unknown, he must be indicated in some manner that will 
identify him. Where a statement of claim alleged a 
publication to a named person and “diverse other persons", 
the plaintiff will be directed to give to the defendant the 
names of the other persons. In default of delivery of 
such particulars the plaintiff will be precluded from proving 
any publication other than those of which particulars 
have been delivered^. But this is not necessary in case 
of publication in a newspaper or other document which 
has a wide circulation^. 

Where the plaintiff is not identified by name or descrip- 
tion, facts showing that the words were published of the 
plaintilBf must be stated^. 

Where an innuendo is pleaded it is necessary to state 
what is the precise offence imputed by the words^, and the 

Durgaprasad v. Jewdhari, (1935) I. L. R. C2 (M. 733 ; Anant Bam v. 
Collector of Etahj (1918) I. L, R. 40 All. 171 (mortgngc by manager 
of joint family) ; Lalta v. Avadh Naresh Singh, 1939 O. W. N. 920. 

1 Harris v. Warre, (1879) 4 C. P. D, 125, 128. If the plaintiff cannot quote 
the exact words because the libel or a copy of it is in the possession 
of the defendant, or some third party, hehhould find out as nearly. as he 
can the exact words of the libel from the persons to whom the defendant 
has shown it and should insert those words and amend his plaint 
after discovery : Fraser on Libel and Blander, 7th Edn., pp. 245, 246. 

2. Davey v. Beniinck, (1893) IQ B. 185, 188 ; British Legal etc. w. She fpcld, 

(1911) 1 Ir. R. 69 ; Russel v. Stubbs, (1913) 2 K. B. 200 (ii). 

3. See Annua] .Practice, 1938, p. 350. 

4. Bruce v. Odhams Press, TAd, (1936) 1 K. B. 697 (The omission to state 

such facts is an omission of a material statement of facts). 

5. Fraser on Libel and Blander, 7th Edn., p. 247. 
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facts and circamstances which made the words convey a 
special or secondary meaning of a defamatory character 
to the person to whom they were published. ' 

Unnecessary particulars may be ordered to be struck out. 
Thus, where the statement of claim alleged that the libel 
complained of was an unfair and inaccurate report and 
gave particulars of the alleged unfairness and inaccuracy 
of the report, Scrutton J., ordered those paragraphs of the 
statement of claim which purported to give such parti- 
culars to be struck out.^ 

Where the words affect the plaintiff in the way of his 
office or profession or trade, the pleader should insert an 
averment to that effect. It is not necessary, as in the case 
where the words are spoken, to allege that at the time of the 
publication complained of, the plaintiff held such office or 
practised such profession or trade. It is sufficient for the 
plaintiff to allege and prove that ‘he has at any time 
held the office or practised the profession or trade in ques- 
tion’.® ‘It is not necessary for the plaintiff! to specify in his 
statement of claim the amount of general damages which he 
claims.'^ 

Defences to an action for libel may take the form of Justi- 
fication,® Fair Comment,® Absolute^ or Qualified Privilege, 
Apology® and Payment into Court, Accord and Satisfaction, 
Release, lies Judicata^ Statutes of Limitation and Death of 
Parties. For most of these items, see appropriate headings 
under 'Special Defences’, Chap, XVII. 

(53) Malice : “Malice in common acceptance means ill will 


1. Capital and Counties Bavdi v. Henty, (1887) L. R. 7 A. C. 741, 744, 771. 

2. Tooth V. The News of the World (unreported). See Fraser on Libel and 

Slander, 7th Kdn., p. 244. 

3. Doydell v. Jo7ies, (1838)r 4 M, & W. 446 ; Bellamy v. Burch, (1847) 16 

M. «& W. 590 ; Fraser on Libel and Slander, 7th Edn., pp. 12, 25, 249. 

4. London afid Northern Bank, Ltd. v. George Newnes, Ltd., (1900) 16 T. L. R. 

433 O. A. 

5. Justification must be pleaded specifically and distinctly : Ajit Singh v. 

Radha Kishen, A. 1. R. 1931 Lah. 246. 

6. Truth db Sportsman, Ltd. v. George Stanley Thoinpson, A. I. R. 1933 P.C. 36. 

7. Kam Kirat Kamkar v. Biaeswar Nath, (1933) I. L. R. 11 Pat. 693. 

8. In England, apology is a Statutory defence under the Libel Act, 1343. 

In India, it has a bearing on the question of mitigation of damages. 
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against a person, but in its legal sense it means a wrongful 
act done intentionally without just cause or excuse.’^ 

‘Ill-will or improper motive is often called actual or 
express malice or malice in fact, to distinguish it from 
malice in law, which merely denotes absence of legal 
excuse/ 2 

In the law of defamation the defence that the occasion was 
one of qualified privilege, may be rebutted by proof of actual 
malice.^ Similarly, proof of actual malice may take a 
criticism prima facie fair outside the right of fair comment/ 
In an action for Slander of Goods, proof of actual malice is 
necessary.® 

Malice is the gist of the action, for malicious prosecution.® 
“Wherever it is ‘material to allege malice, fraudulent in- 
tention, knowledge or other condition of the mind of any 
person, it shall be sufficient to allege the same as a fact 
without setting out the circumstances from which the same 
is to be inferred/’^ 

Express malice or malice in fact ought to be specifically 
pleaded, where such malice is the foundation of the cause of 

action, thus : “On the defendants contriving and 

intending to injure the plaintifl: in his said business and to 

prevent and diminish the sale of his falsely and 

maliciously printed and published and caused to bo printed 
and published to one of and concerning the plaintiff, 

1. Per Bayley, .T. in Bromagc v. Prosser, (1820) 4 B. & C. 217 at 255 ; Somer- 

ville v. Hawkins, (1851) 10 C. B. 583. 

2. Wharton’s Law Lexicon, 14th Edn., p. 622. 

3. Clark y. Molyneux, (1877) 3 Q. B. D. 237; Stuart v. Bell, (1891) 2 Q. B. 

341, 351 C. A. (Malice in fact includes every wrong feeling in a man’s 
mind) ; cf. Royal Aquarium etc. Soe, v. Parkinson, (1892) 1 Q. B. 431, 
443, 444, (C. A.) 

4. Thornas v. Bradbury, Aynew Co,, (1906) 2 K. B. 627, 640. 

5. Read the discussion of this subject in Fraser on Libel and blander, 7th 

Edn., pp, 49-52. Cf. Balden v. Shorter, (1933) Ch. 427. 

6. Qaya Parshad v. Bhagat Singh, (1907-08) 35 I. A. 189 ; Albert Bonnan v. 

Imperial Tobacco Co., A. I. B. 1929 P. C. 222 ; Taharat Karim v. Abdul 
Khaliq, A. I. B. 1938 Pat. 529 (Malice does not necessarily (connote 
personal spite but only means an indirect or improper motive rather 
than a desire to vindicate the law), 

7. O. VI, r. 10, 0. P. Code* 
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and of and concerning him as snch manufacturer and seller 
as aforesaid and of and concerning him in the way of the 

said business and in relation to the quality of the said 

the following words, namely,... ... 

Where only legal malice is necessary to be proved, the 
malice implied from defamatory words need not be alleged.*-* 
But it is the invariable practice in an action on libel to 
allege that the defendant published the words falsely and 
maliciously.* 

(54) Malicious prosecution : In a suit for malicious criminal 
prosecution the plaintiff must prove — (a) that ho was pro- 
secuted by the defendant ; (b) that the proceedings com- 
plained of terminated in favour of the plaintiff if from their 
nature they were capable of so terminating ; (c) that the 
prosecution was instituted against him without any reason- 
able and probable cause ; and (d) that it was so instituted 
with a malicious intention.^ 

Under (a), the fact showing that the plaintiff was prose- 
cuted by the defendant and also when, how, for what alleged 
offence, and before which criminal Court he was so prose- 
cuted, must be stated. As to whether the prosecution was 
by the defendant is a question of some nicety. There is no 
difficulty where the prosecution was instituted by the defen- 
dant himself against the plaintiff. The defendant will be 
liable as prosecutor although he - may not have figured as 
complainant in the criminal Court, if the prosecution is 
launched on the information supplied by the defendant.* 
A defendant will be regarded as the prosecntor if the pro- 
secution is lodged by one of his agents. Upon this doctrine is 
founded the liability of a corporation for malicious prose- 

1. Cf. Form No. 22 in Fraser on Libel and Slander, 7th. Edn., p. 309. 

2. Mercer v. Sparks, (1597) Owen 51. 

3. See Fraser on Libel and Slander, 7th Edn., p. 244. 

4. Balhhaddar Singh v. Badri Sah, (1926) I. L. R. 1 Luck. 215, fd. in 

U. See v. Maung Ngwe Tha, (1928) 1. L. B. 5 Bang. 61 ; Shubrati v. 
Shamsuddtn, (1928) I. L. B. 50 All. 713 ; Mauji Ram v. Ohaturbhuj, 
A. 1. R. 1939 P. C. 225 ; Narayana Mudali v. Peria Kalathi, A. I. B. 
1939 Mad. 783 ; Taharai Karim v. Abdul Khaliq, A. I. R. 1938 Pat. 529. 

5. Periya Qoundan v. Kuppa Qoundan, (1919) I. L. R. 42 Mad. 680 ; Shan- 

mugha Udayar v. Kandasami, (1920) 12 L« W- UQ. 
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cution by one of its employees acting within the scope 
of his employment.^ 

Where the defendant has given the police a report which 
is false to his knowledge and results in prosecution by them 
and has taken a principal part in the conduct of the case 
both before the police and the magistrate, his liability is 
that of a prosecutor.^ 

Where the defendants conspired to prosecute the plaintiff 
maliciously and without reasonable and probable cause and 
in furtherance of their design one of the defendants figured 
as a complainant in a cognisable offence of which informa- 
tion was lodged by him to the police and the latter prose- 
cuted the plaintiff on the faith of the prosecution, it was held 
that the defendants prosecuted the plaintiff.® 

The ple-intiff ought to state when and how the prosecu- 
tion commenced. According to the Bombay High Court and 
the Chief Court of Oudh, a prosecution commences when a 
complaint is made.^ 

Accordihg to the Calcutta,® Madras,® Allahabad,^ Patna® 
and Rangoon® High Courts, j^rosecution commences only 
after issue of the process to the plaintiff to appear. If no 
process is however actually issued but an order for issue of 
process is formally recorded, and the accused appears, the 
prosecution must be deemed to have commenced.^® 

1. Ghatra Serampore Go.-Op, Credit Society v. BccUaram Sarkary (1937-38) 

42 C. W. N. 1219. 

2. Gayaparshad Tewari v. Bkayat Sinyhy (1907-8) 1-#. R. 35 1. A, 189. 

3. Muhammad Shcrif v. Nasir Aliy (19.30) I. L. II. .53 All. 14. 

1. Ahmedbhai v. Framjiy (1904) I. L. B. 28 Bom. 226 ; Our Sat an Das v. 
Israr Haidar, A. I. U. 1927 Oudh 471. 

5. DeBoxario v. Qulab Chand, (1910) I. L. K. 37 Gal. 358 ; Golap Jan v. 

Bholatiath, (1911) I. L. K. 38 Cal. 880 ; Nagendra Nath Roy v. Basanta 
Das, (1929) I. L. B. 57 Cal. 25. 

6. Sheik Meeran Sahib v. Rainavelu Mudaliy (1914) I. L. B. 37 Mad. 181 ; 

Sanjivi Beddi v. Koneri Reddi, (1925) I. L. B. 49 Mad. 315 ; Arunachella 
Mudaliar v. Ghinnamunusamy Ghcttiy (1926) M. W. N. 527 ; cf. Govinda- 
raja Pillai v. Vanchinatham Piilai, A. I. B. 1939 Mad. 492. 

7. All Muhammad v. Zahar AH, (1931) I. L. R. 53 All. 771. 

8. Subhay Ghamar v. Nand Lai, (1928) I. L. B. 8 Pat. 285. 

9. Qowri Sinyh v. Bokka Venkahna, (1935) I. L. B. 13 Bung. 704. 

10. Zahiruddin Mohammad v. Budhi Bibi, (1933) I. L. B. 12 Put. 292. 
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Under (b), the plaintiff must state when the proceedings 
terminated in his favour and how (whether by acquittal/ or 
discharge/ or by discontinuance/ or by quashing for some 
defect in the proceedings^). 

(55) Misconduct : “The Court will require of him who makes 
a charge that he shall state that charge with as much 
definiteness and particularity as may be done both as 
regards time and place/*® The particulars ought to give 
full information as to what facts are relied on and the 
nature of the charge/ Thus, in an action against a broker 
alleging unfair accounts and excessive commission, parti- 
culars were ordered of accounts alleged to be unfair, and 
of the transactions in respect of which excessive commission 
was charged.^ Whore the plaintiffs furnished a long list 
of entries which they alleged to be false, they were required 
to state the nature of the impropriety, falsehood or fraud 
alleged against each item.® Similarly whore a libel charged 
an attorney with general misconduct, full particulars of 
the plea of justification were ordered.® In a suit by the 
son impeaching the alienation by a Hindu father the plea, 
ding must show with precision how exactly it came about 
at the particular time that the particular money was needed 
and used for the particular immorality charged.'® 

(5G) Misrepresentation^' : The plaintiff must state the nature 
and extent of each alleged misrepresentation, by whom 
and to whom it was made, and whether verbally or in 
writing, in the latter case identifying the document. In 

1. Balbhaddar Singh v. Badri Sah, (1926) I. L. R. 1 Luek, 215 (P. C.)* 

2. Venn v. Goorya, (1881) I. L. R, 6 liom. 376. 

3. Watkins v. T^ec, (1839) 5 M. & W. 270. 

4. Johnson v. Emersony (1871) L. B. 6 Ex. 329. 

5. Per Lord Peiizanee, in Marrincr v. Bishop of Bath and Wells, (1893) P. 

145, 146. 

6. Gordon- Gumming v. Green, (1891) 7 T. L. R. 408. 

7. Harhord v. Monky (1878) 38 L. T. 411. 

8. Newport etc. Engineering Go. v. Paynter, (1886) 34 Ch. D. 83, 93, 94. 

9. Holmes V. Gaieshy, (1809) 1 Taunt. 543. 

10. Jagdish Narain v. Haxari Lai, A. 1. R. 1932 All. 467. 

11. For definition, see Sa*. 18, I lid. Oont. Act ; for distinction between fraud 

and misrepresentation, see Niax Ahmed Khan v. Parsottavn Ghandra, 
(1931) U L. B. 53 All. 374. 
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the following cases partioalars of mis-representation were 
ordered : — 

(rt) Where money was obtained by false and fraudulent 
representations : Where the claim alleged that the sum of 
£900/- was obtained from the plaintiffs by the false and 
fraudulent representation of the defendant that he was in a 
position to sell a mining grant belonging to the plaintiffs 
and had found a purchaser for the same and further by 
false and fraudulent representations the defendant induced 

the plaintiff to enter into an agreement dated with 

one particulars of the false and fraudulent repre- 

sentations alleged in the statement of claim, and whether 
the representations first therein alleged were oral or in 
writing and when and where made and what was the nature 
of the false and fraudulent representations second therein 
mentioned and whether oral or in writing and when and 
where made were ordered.* 

(7>) Where a grant of patent was obtained by false repre- 
sentations : In an action for infringement of the patent, 
the defendants alleged that the patent was granted upon 
representations made in the course of the application and 
prior to the grant and that each of such representations 
was untrue and by reason of such representations the Crown 
was misled and the grant was void ; — Held : the defendant 
must give x^urticulars with dates and items, must state as to 
each such alleged misrepresentation, whether the same was 
made orally or in writing, and, if orally, the terms thereof 
and so far as possible the dates and the persons by and to 
whom they were respectively made, and, if in writing, 
identifying so far as possible with dates and parties all 
material documents.^ 

(c) Where fraudulent misrepresentations were contained 
hi a prospectus : Where a statement of claim for fraudulent 
misrepresentation in a prospectus relating to a company 
contained a general allegation that the prospectus comprised 
many untrue and misleading statements and then set out 
certain specific instances of misrepresentation, it was held 


1. Seligmann v. Young^ (1884) N. 93. 

2. Tecalemit v. Ex-a-Oun, (192G) 44 R. P. C. 62, C. A. 
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that evidence of the alleged misrepresentations not speci- 
fically pleaded could not be admitted.^ 

(•'>7) Mistake : A mistake may be one of fact or of law. A 
mistake as to a matter of fact essential to an agreement, 
renders tlie agreement void.^ The mistake may be common 
to both parties.® The Courts may rectify an instrument on 
the grounds of mistake of fact.^ A party has a right to 
resist specific performance of a contract on the ground of 
mistake.® For particulars to be given of a mistake as to a 
matter of fact essential to the agreement, see ‘Illustrations’ to 
Sec. 20, Indian Contract Act, 1872. 

A contract is not voidable because it was caused by a 
mistake as to any law in force in British India® ; but a mis- 
take as to a law not in force in British India has the same 
efCect as the mistake of fact.^ 

(58) Money had and received : An action for money received 
by the defendant for the use of the plaintiff lies when the 
defendant has received money which in justice and equity 
belongs to the plaintiff under circumstances which rendered 
the receipt by the defendant receipt for the use of the plain, 
tiff.® It is a common law action grounded upon an implied 
contract on part of the defendant.® The action lies for money 


1. Per North J., in Stjmonds v. Gity Ba?ik, (1886) 34 W. R. 364, 365. 

2. Sec. 20, Ind. Cont. Act, 1872 ; Secretary of State for India v. Sheth 

Jeshinybhaij (1893) I. L. K. 17 Bom. 407; Nursiny Dass Kothariv, 
Chuttoo Lalt, (1923) I. L. 11. 50 Oal. 615 ; Ram Rattan v. Municipal Com* 
mitice, Ainritsary A. I. II. 1931) Lah. 511 ; Kuchwar TAme and Stone Go, 
V. Secy, of State (1937) I. L. R. 16 Rat. 159. A decree, however, cannot i)e 
set aside on the ground that it was obtained on account of the mistake 
of the parties : Kaxim Ali Khan v. Ooi Prakash, A. I. R. 1937 All. 
731. 

3. Huddersfield Bankiny Go. v. IL Lister S Sow, (1895) 2 Ch. 273 ; P. C. 

Mutku Ghettiar v. Venkatachalam Ghetty, A. I. R. 1935 Mad. 284. 

4. 17. Shwe Thaung v. U. Kyaw Dun, A. I. U. 1930 Rang. 12 ; cf. Madhavji v. 

Ramnath, (1906) I. L. R. 30 Bom. 457. 

5. Sec. 26 (1) and (b), 8])ecilic. Relief Act 

6. Katherine Siiffies v. Carr Mackartich Martin^ (1934-35) 39 C. W. N. 174. 

7. Sec. 21, Ind. Cont. Act, 1872. 

8. Per Smith J., in Phillips v. London School Board, (1898) 2 Q. B.447, 453 ; 

cf. Bradford Gorpn, v. Ferrand, (1902) 2 Ch. 655, 662 ; Hirji Mulji v. 
Cheong S. S. Go., (1926) A. C. 497. 

9. Sinclair v. Brougham, (1914) A- C. 398, 404, 
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paid by mistake or upon a consideration which happens to 
fail or money obtained through imposition or extortion and 
so on. In an action for money had and received the plain- 
tiff must allege and prove that the defendant himself or his 
agent actually received the money or that something hap- 
pened which is equivalent to a receipt thereof by the defen- 
dant.^ The plaintiff also must allege facts showing that the 
money sought to bo recovered was received by the defendant 
under such circumstances as to create a privity between him 
and the plaintiff.^ There are cases in which the plaintiff 
may waive a tort committed by the defendant through the 
medium of which be has received money of the plaintiff 
and sue for money had and received.® In such cases the 
plaintiff ought to state facts showing that the defendant 
tortiously took and retained the plaintiff's money and that 
the plaintiff is waiving the tort and is suing for money had 
and received. 

(59) Negligence : Negligence in law is tho breach of duty to 
take care, <and want of care is actionable at the suit of a 
person who has suffered damage because the defendant has 
{icted in broach of a common law duty towards him 
or of a statutory duty towards the public at large or a 
class of the public of which he is a member.^ Negligence 
is a question of law or fact or of mixed fact and 
law. It is a question entirely of law where the case 
falls within a general settled rule or principle of law. 
More often the inference of negligence is to be drawn 
from given facts and circumstances. Sometimes it is only 
necessary to decide whether the defendant has shown a want 
of care which would have been expected in the ordinary 
course of events in the circumstances.® In each case parti- 
culars of facts showing negligence or of contributory negli- 
gence must be pleaded. 

(60) Notice : See ‘Knowledge’, supra. For pleading of Notice 

1. Cf. Prince v. Oriental Bank Corpn,, (1878) 3 A. O. 325, 328. 

2. Robbins v. Fennell, (1847) 11 Q. B. 248. 

3. Neate v. Harding, (1851) 6 Ex. 349. 

4. P, B, Bose V. M. R, N. Chettiar Firm, A. I. R. 1938 Rang. 185 (S. B.) ; 

cf. Kanaki Ram v. Oicen Roberta, A. I. R. 1939 Lah, 565. 

5. Sec Wharton's Law Lexicon, 14th Edn., p. 685. 
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as condition precedent, see ‘Condition precedent’ nnder 
Special Defences, supra, 

(Cl) Novation : Sec. 62 of the Indian Contract Act provides 
that if the parties to a contract agree to substitute a new 
contract for it or to rescind or alter it, the original contract 
need not be performed. Therefore, where it is pleaded that 
a new contract was substituted for the old, all particulars 
such as whether the agreement was verbal or in writing, 
when, where and between whom the agreement was arrived 
at must be pleaded. Similarly, particulars have to be 
given of the agreement to rescind or alter the original 
contract. 

(62) Nuisance : nuisance is any unauthorised act which, 

without direct physical interference materially impairs the 
use and enjoyment by another of his property, or prejudici- 
ally affects his health, comfort or convenience.”^ 

Nuisance is of two kinds : (i) public ; (ii) private. 

In case of a public nuisance, the Advocate-General, or two 
or more persons having obtained the consent of the Advo- 
cate-General may institute a suit, though no special damage 
has been caused, for a declaration and injunction or for 
such other relief as may be appropriate to the circumstances 
of the case,^ 

A private individual who is specially injured by it be- 
yond the rest of the public may also sue for removal of a 
public nuisance.^ 

Particulars of nuisance must be given and where special 
damage is claimed particulars of such special damage must 
also be given.* 

(6S) Partition : In suits for partition of joint family proper- 
ties the plaint should specify the respective shares of the 
parties, the properties sought to be partitioned and the claims 
of the parties for maintenance, residence, etc. The Original 
Side Rules of the Madras High Court specially provide for 
matters to be specified in the plaint in a suit for partition. 

1. Wharton’s Law Loxicon, 14th Edn., p. 705. 

2. Sec. 91, 0. r. Code. Cf Sub-Clause (2) of the Section. 

3. Hai Gfianira Haider v. Mahim, A. I. R. 1926 Cal. 549. 

4. Raj Chandra IJalder v. Mahim, supra. 
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0. XXXI, rr. 1 and 2 of the O. S. Rales of the said High 
Court run as follows : 

“1. All persons entitled to share in the property of an 
undivided family, or to maintenance, or residence, or to an 
allowance in respect of marriage, shall be joined as parties to 
suit for partition of the joint property. (Form of plaint, 
Form No. 92).»* 

“2. The plaint shall specify the several members of the 
undivided family, and their relationship, and the shares to 
which they are respectively entitled, or the allowances or 
residences which it is proposed to allot to them respectively ; 
and unless a general account is prayed for, the particular 
items of joint property of which division is sought, the 
incumbrances, charges, and outgoings, if any, to which the 
same are subject, and the net value of each item ; and shall 
also state whether any debts or liabilities of the family are 
outstanding or unsatisfied. If it is alleged that any. co-owner 
has alienated any portion of the joint property, or his 
interest therein, for other than family purposes or his own 
interest, the alienee shall be made a party to the suit, and 
the plaint shall set out the particulars of the alleged 
alienation.” 

(64) Passing oft : In a passing off action the question is whe- 
ther the defendant’s action, by misleading description or by 
colourable imitation of known marks, jjackages and so forth, 
naturally tended to cause an ordinary dealer or purchaser to 
think be was dealing with the plaintiff or buying tbe plain- 
tiff’s goods. Facts showing the wrongful conduct of tbe 
defendant should be set out with particulars. If the defen- 
dant merely denies the allegations of the plaintiff, and 
makes no afiirmative allegation, he will not bo ordered to 
give any particulars of his traverse,^ See ‘Trade Mark*, 
below. 

(65) Patent — infringement of : The question of infringement 
of a patent is a mixed question of law and fact. In an 
action for an infringement of a patent the plaintiff should 
allege the existence of the patent and his property therein. 
He has got to prove that his process has been counterfeited 
or imitated by the defendant. It is necessary for him to 


1. La Radiotceknique v. Weinbaum, (1928) 1 Ch. 1. 
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give the particulars of the breaches consisting of the alleged 
infringement of his right. ^ The defendant who denies the 
case of the plaintiff must give particulars as to who he 
alleges to be the true and first inventor.^ The essential 
feature necessary to the validity of a patent is novelty, and 
the defendant therefore must deliver with his Defence 
particulars of any objections which he intends to urge 
against the validity of the patent.® 

(65) Performance of contract : A party relying upon the per- 
formance of a contract must state the 7node of performance 
and the time of performance. Where a party to a contract 
undertakes to do some particular act and the contract is 
silent as to the time of performance, the law implies that it 
shall be executed within a reasonable time looking at all the 
circumstances of the case.”* Where notice is necessary to be 
given of any fact on which the occurrence of a contract may 
depend, such notice must be pleaded and particulars, such as 
date, and whether the notice was verbal or in writing, must 
be given. Generally, where there is knowledge in one party 
and not in the other, notice is necessary. Thus, where a 
landlord agrees to repair the inside of a house, the tenant 
must give notice of the disrepair.® Where a demand or 
reffuesl to perforin is necessary, such demand or request must 
be alleged. Thus, in the case of a bill of exchange, promis- 
sory note or cheque, no right of action arises till a demand 
has been made. Where a surety promises to pay on demand 
if the principal defaults, he does not become liable till 
demand is made.® In each case the date of demand, the 
place where the demand was made, and whether the demand 
was verbal or in writing must be stated. 

Excuses for non performance^ such as, (i) impossibility either 
initial or supervening, (ii) breach by the other party, (iii) 
renunciation, (iv) prevention of performance by promisee 

1. Lalluhhai v. Ckiman TmU (1936) 1. L. R. 60 Bom. 261. 

2. Qillettc Industries Ltd. v. Yeshwant Brothers^ A. T. R 1938 Bom. 347. 

3. Odgers on rieiuling. 11th Din., p. 175. Cf. Gillette Industries Lid. v. 

Yashtvani Brothers, supra. 

4. Per Loril Blaiskburu, in PostlcUuvaiic v. Freeland, (1880) 5 A. C. 599. 

5. Makin v. Watkinson^ (1870) L. R. 6 Ex. 25. 

0. Sicklemore v. Thistkion, (1817) 6 M. & b. 9. 
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and (y) rescission by agreement, must be pleaded with parti- 
cularity. 

(67) Rectification : “When, through fraud or a mutual mistake 
of the parties, a contract or other instrument in writing does 
not truly express their intention, either party or his re- 
presentative in interest, maj’ institute a suit to have the 
instrument rectified ; and if the Court finds it clearly proved 
there has been fraud or mistake in framing the instrument, 
and ascertain the real intention of the parties in executing 
the same, the Court may in its discretion rectify the instru- 
ment so as to express that intention so far as this can be 
done, without prejudice to rights acquired by third persons 
in good faith and for value.”* 

Where fraud is relied on, particulars of fraud must be 
given. Where mutual mistake is relied on, it must be alleged 
that there was a common intention different from the 
expressed intention and a common mistaken supposition 
that the intention was rightly expressed in the instrument.'^ 

(68) Representation : Where it is alleged that the defendant 
made representation to the plaintiff, particulars will be 
ordered as to whether the representation was verbal or in 
writing and also when and where it was made. 

(69) Representative capacity : Ordinarily the capacity in 
which the plaintiff’ sues or the defendant is sued ought to be 
stated in the cause-title.® See heading “Representative 
Parties”, Chap. VI, pp. fil, 52. 

(70) Repudiation : Repudiation of a contract is its renuncia- 
tion rendering the repndiator liable to be sued for breach of 
contract and entitling the repudiatee, on accepting the 
repudiation, to treat the contract as at an end.^ It consists 
in the expression of an intention to break the contract. In 
some cases the effect of a breach may amount to a 
repudiation. Such cases generally occur in contracts for 

1. Sec. 31, Specific Relief Act, 1877 ; Venicatachalam Ghettiar v. P. L, A. P. M. 

Firm, A. I. R. 1939 Rang. 90. 

2. Bepin Krishna v. Priya Brata, (1921-22) 26 C. W. N. 36, 41 ; Madkavji v. 

liamnath, (1905) I. L. R. 30 Bom. 457; U. Shwe Thauny v, U, Kyaw Dun, 
A. I. R. 1930 Rang. 12. 

3. Seth liar JSax v. Laehman, A. I. R. 1925 Nag. 183. 

4. Per Ijord Blackburn, in Mersy Steel S Iron Co, v. Naylor, (1884) 9 

A. C. 434. 
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instalment deliveries where the seller makes no delivery or 
defective delivery in respect of one or more instalments, or 
the buyer neglects or refuses to take delivery of or pay for 
one or more instalments. It is a question in each case 
whether the breach of contract is a repudiation of the whole 
contract or not‘. In the first case, particulars of repudia- 
tion showing an intention to break the contract most be 
clearly stated and also the date of such repudiation and 
whether the repudiation was verbal or in writing. In the 
second case, the terms of the contract and the particulars 
of the breach and circumstances of the case amounting to 
a repudiation of the whole contract must be stated. 

(71) Revocation : Revocation is the “undoing of a thing grant- 
ed or destroying or making void of some deed that had 
existed until the act of revocation made it void. It may 
be either general^ of all acts and things done before ; or 
special^ to revoke a particular thing^’\ The subject of parti- 
culars is dealt with under the following two heads : 

(a) Revoailion of propomls and acceptances : Under Sec. 4 
of the Indian Contract Act, the communication of a revo- 
cation is complete as against the person who makes it, 
when it is put into a course of transmission to the person 
to whom it is made, so as to be out of the power of 
the person who makes it ; as against the person to 
whom it is made, when it comes to his knowledge. 

Under Sec. .O of the said Act, a proposal may be revoked 
at any time before the communication of its acceptance is 
complete as against the proposer, but not afterwards ; 
and an acceptance may be revoked before the acceptance 
of the communication is complete as against the acceptor, 
but not afterwards. 

Under Sec. fi of the Indian Contract Act, a proposal 
is revoked 

(i) by the communication of nctice of revocation of 
the proposer to the other party ; 

(ii) by the lapse of the time prescribed in such pro- 
posal for its acceptance, or, if no time is so prescribed, 


1. Sec. 88 (2) Ind. Sale of Goods Act, 1930. 

2. Wharton’s Law lexicon, 14th Edn., p. 884. 
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by the lapse of a reasonable time, without communica- 
tion of the acceptance ; 

(iii) by the failure of the acceptor to fulfil a condition 
precedent to acceptance ; or 

(iv) by the death or insanity of the proposer, if the 
fact of his death or insanity comes to the knowledge of 
the acceptor before acceptance. 

Particulars in the above cases should be given with 
necessary dates. 

(b) Revocation of agency \ An agency is terminated (i) by 
the principal revoking his authority ; (ii) or, by the 
agent renouncing the business of the agency ; (iii) or, 
by either the principal or agent dying or becoming of 
unsound mind ; (iv) or, by the principal being adjudi- 
cated an insolvent under the provisions of any Act for the 
time being in force for the relief of any insolvent debtor^. 

Where the agency is revoked by the principal, such 
revocation may be either express, as by direct and formal 
writing, publicly advertised, or, by informal writing to 
the agent privately, or, by parol, or implied from circums- 
tances, as by appointing another person to do the same 
act, where the authority of both would be incompatible^. 
Particulars of the time and manner of revocation must 
l)e alleged. 

Exceptions : 

The exceptions to the power of the principal to revoke his 
agent's authority at his pleasure, are— 

(i) where the agent has himself an interest in the pro- 
perty which forms the subject-matter of the agency and 
there is no express contract that the agency can be termina- 
ted to the prejudice of such interest ; 

(ii) where the authority has been partly exercised so far 
as regards such acts and obligations as arise from acts 
already done in the agency.® 

(72) Right of way : 

(a) Private right of way ; In an action to restrain 
obstruction to a private right of way the plaintiff ought to 

1. Sec. 201, Ind. Cont. Act. 

2. Wharton's Law Lexicon, 14th Edn., p. 884 ; Sec. 207, Ind. Cont. Act. 

3. Sec. 204, Ind. Cont. Act 
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show whether he claims the right by prescription or by 
grant. He onght also to allege with reasonable certainty the 
terminii of the way and its course. ^ But he is not bound 
to give the precise dates and parties of the lost grants.^ 

(b) Highway : In pleading a highway it is not necessary 
to state either the terminus a quo or the terminus ad quem,^ 
But it is sometimes more convenient to state the terminii 
where a party relies alternatively on the allegation of a 
public highway and on the allegation of a private right of 
way. If embarrassment is caused to the opposite party by the 
uncertainty of the allegation, the party pleading may be 
ordered to give particulars of the terminii and the course 
of the alleged highway.^ In case of highway it is generally 
necessary to plead that it has been such from time im- 
memorial or to state how or when it became a highway. 
But where the defendant alleged that the road was 
dedicated to the public by the plaintiff and her predecessors 
in title, an order for particulars was made that the defen- 
dant should state the specific acts of dedication, a specific 
declaration of intention to dedicate, and set forth the nature 
and dates of such acts or declarations and the names of the 
persons by whom the same were done or made,® 

(711) Satisfaction •• Satisfaction is “the recompense for an injury 
done or the payment of money due and owing”. In India, a 
dispensation or a remission by a promisee of the performance 
of the whole or any part of the promise made to him does 
not require to be supported by consideration and there need 
not be a proposal of the dispensation or remission which is 
accepted.® The defendant relying on the satisfaction of a 
debt need not plead any agreement or contract but he must 
state the date of remission and whether it was wholly or in 
part and the acceptance by the creditor of the sum in full 
satisfaction. 


1. Harris v. Jenkhis, (1882) 22 Ch. I). 481. 

2. Palmer v. Ouadagni, (1903) 2 Ch. 494. 

3. House V. Bardin, (1790) 1 H. Bl. 351. 

4. Spedding v. Fitxpatrick, (1888) 38 Ch. D. 410. 

5. Spedding v. Filxpatriek, supra, 

6. Se<5. C3, Ind. Cont. Act ; Ghetiyar v. A. K, R, etc. Firm, A. 1. 11. 1939 Rang. 

84, fg. Ghunna Mol Ravi Hath v. Moolckand Ram Bhagat, (1927-28) 
L. R. 55 I. A. 154. 



Particulars 


509 


Ch. XX. ] 

See, “Accord and satisfaction” under “Special Defences”, 
Chap. XVII. 

(74) Seduction: In an action for the seduction of his daughter 
by the defendant, the plaintiff alleged that the defendant 
who engaged his daughter as servant seduced her whilst 
in his service whereby she had become pregnant, and that 
in consequence of her pregnancy plaintiff lost her 
services. The defendant, before defence, applied for parti- 
culars of the alleged immoral intercourse. Held : that the 
defendant without denying the seduction on oath was not 
entitled to an order for such particulars ^ In a later case, 
upon similar facts, a Divisional Court ordered particulars^. 
In two later cases, however, it has been held, following the 
earlier authority, that particulars of the time and place 
of the alleged seduction will not be ordered on the a])plica- 
tion of the defendant before delivering his defence unless 
the application is accompanied by an affidavit stating his 
intention to deny the seduction*. 

(Tf)) Slander : In an action for slander, the defendant is en- 
titled to particulars of tho persons to whom the slander is 
alleged to have been uttered. Thus, where a statement of 
claim alleged that T., “at the request and by direction of 
the defendant, falsely and maliciously spoke and published 
of and concerning the plaintiff” certain slanderous words, 
it was held that the defendant was entitled to particulars 
of the persons to whom they were uttered^. He is also 
entitled to the i^articulars of the place where tho slander 
is alleged to have been uttered®. He is entitled to the parti- 
culars of the names of persons to whom the alleged slander 
was uttered even before the delivery of the defence®. In 
a case where the names of persons who may have heard 
the defendant utter certain slanders in a public room were 
asked for, an order that “the plaintiff is to deliver the 

1. Thomson v. Birkely, (1882) 47 1^. T. 7(X), consd. in ^aeha v. Speitman, 

(1887) 37 Ch. I). 295. 

2. Kelly v. Briggs, (1888) 85 L- T. Jo. 78. 

3. Knight v. Engle, (1889) 61 L. T. 780 ; Hanna v. Keers, (1896) 2 I. It. 226. 

4. Bradbury v. Cooper, (1883) 12 Q. 11. D. 94. 

5. Per A. T- Lawrence J., in Clegg v. Bromley, (iinreiTorted) cited in Fraser on 

Libel, 7th Edn., p. 250 (n). 

6. Roselle v, Buchanan, (1886) 16 Q. B. D. 056. 
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best particulars he can give of the persons present” when 
the slanders were uttered, was made ^ An application for 
such particulars was refused in one case on the ground 
that it was made too late^. 

Where the plaintiffs named certain persons to whom a 
libel was published and stated that it was also published to 
others whose names were unknown and that they would 
rely upon the publication thereof to every person to whom 
they might discover it was published, it was held that the 
plaintiffs were not to be at liberty to give evidence as to 
any other publication as to words alleged, unless they gave 
particulars before giving notice of trial®. 

Where the plaintiff alleges that by reason of the publica- 
tion of the words complained of, he has been injured in his 
business or trade, the defendant is entitled to particulars of 
the specific damage alleged^. 

(76) Trade mark : The ordinary rule that the parties must 
state the facts upon which they rely with sullicient parti- 
cularity to prevent their opponents being taken by surprise 
at the trial, applies to trade mark cases. So if the plaintiff 
alleges that actual deception has occurred, he will be ordered 
to give particulars of the persona deceived.® And if the 
defendant pleads that the plaintiff's trade mark is invalid, 
he must give particulars of the invalidity alleged.® In a 
passing-off case in which the plaintiffs alleged that their 
cigars had come to be known by a name consequent on the 
use of red baud, they were ordered to give particulars of the 
dates when the cigars in question first became known by 
the name, as well as certain particulars as to the alleged 
passing-off.^ 

If a motion to expunge the plaintiff’s mark is made by 


1. Williams v. Ramsdale, (1887) 36 W. R. 125. 

2. Oouraud v. Fitzgerald^ (1889) 37 W. R. 55, upheld by the Court of Appeal 

in 37 W. R. 265 (C. A.) ; Fraser on Libel, 7th Edn., p. 251. 

3. Russel V. Stuhbs. Lid., (1913) 2 K. B. 200 (n) (H. L.). 

4. Fraser on Libeb 7th Edn., p. 252, 253. 

5. Humphries v. Taylor Drug Co,, (1883) 39 Ch. D. 693 ; Whitstable Oyster 

Fishery do. v. Hayling Fisheries Ltd., (1901) 18 R. P. C. 434. 

6. Rowland v. Michell, (1897) 1 Ch. 71 ; Orostenor Chemical Co. v. Greenfield, 

(1909) I. R. 32. 

?• Imperial Tobacco Co. Ltd. v. Purnell df Co., (1903) 20 R. P. C. 718. 
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way of reply to the asnal interlooatory application on behalf 
of the plaintiff for an interim injanction, and both the 
motion and application stand over to the trial, unless there 
are affidavits sufficiently showing what the defendant's case 
is upon his motion to expunge, he is frequently directed to 
deliver particulars of it. Where a defendant alleges common 
use of the mark in question, he may be ordered to give 
particulars of such user, for instance, the date of first user 
in the trade, and the names and addresses of a certain num- 
ber of persons alleged to have used the mark.^ But if a 
defendant pleads that the article in question is generally 
known by the name which the plaintiff alleges is distinctive, 
and does not rely on particular users, he will not be ordered 
to give particulars -of the general knowledge or of general 
use,^ Where a defendant alleges user by himself he may 
be ordered to give particulars of the user alleged. ^ Bo also 
if he sets up abandonment of the trade mark by the 
plaintiff^, or acquiescence in infringement.® 

(77) Undue influence : Undue influence being a species of 
fraud must be pleaded with precision.® At least the facts 
on the record must bo such as to justify the inference of 
undue influence, for it is the duty of the Court to see 
that the adversary of the party pleading under intluonce 
is not taken by surprise. Allowing a fair latitude of 
construction, acts covered by the phrase undue influence 
. must range themselves under one or other of two heads — 
coercion or fraud, ^ In a suit to set aside a contract alleged 
to have been induced by undue influence it is necessary to 
plead, (a) the relations subsisting between the parties,® (b) 

1. Aquaseuium Ltd. v. Moore, (1903) 20 fl. 1\ C. 610; Schweppes v. Oibbens, 

(1905) 22 R. P. C. 001 

2. Boedte fAj, Roberts <fb Co. v. Wayland, (1909) 26 R. P. G. 249. 

3. Macmillan v. Ehrmann Bros. Ltd.y (1904) 21 R. P. C. 357. 

4. Cf . Kharwar v. Motiwala, A.l. R. 1939 Rang. 98 ; Wranand v. Sardar 

Mehar Singh, A.I.R. 1938 Sind 38. 

5. Cf. Habeeb <& Co. v. Hw Ohaung, A.I.R. 1937 Rang. 490. 

6. Inderchand v. Bidyadkar, A. I. R. 1921 Pat. 48. 

7. Sheocharan v. ChannulaU A. I. R. 1931 Nag. 03 ; cf. Pamlit Someahwar 

Dutt V. Pandit Tirbhawan Dull, (1933-34) 38 C. W. N. 806 (P.C.); 
Boyse v. Rossborough, (1857) 6 H. L. C. 1, 49 ; cf. Baudalna v. Richard^ 
son, (1906) A. 0. 169, 184. 

8. Mariam Bibi v. Cassim Ebrahim, A I.R. 1939 Rang. 278 (parent and (?hild). 
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that the said relations were snch that one of the parties was 
in a position to dominate the will of the other and, (c) that 
the party who was in a position to dominate the will used 
that position to obtain an undue advantage over the other. ^ 
Particulars as to how and when the party in a position to. 
dominate the will of the other used that position must be 
given. 

Where a transaction is on the face of it unconscionable the 
burden of proving that such contract was not induced by 
undue influence shall lie on the person in a position to 
dominate the will of the other.* Before the burden of prov- 
ing that a contract was not induced by undue influence can 
accrue under Sec. 16 (3) of the Indian Contract Act, against 
whom such influence is alleged, the party alleging such 
influence must prove that the former was in a position to 
dominate the will of the other party to the contract.^ 

See heading “Fraud,'* mpra. 

(78) Usage : A custom depends for its validity on its antiquity 
while a usage depends for its validity on its notoriety/ As 
a matter of pleading, it is necessary to plead usage thus : 
“According to the usage of the gunny trade or market in 
Calcutta,...”, As a matter of evidence it should be proved that 
the usage was so universally acquiesced in that everybody in 
the trade knew it or 6ould have known it.^ 

(79) Waiver : Waiver is a mixed question of law and fact.® 
Waiver is *a course of conduct inconsistent with the intention 
of insisting on a particular objection’.^ It is a consent to 
dispense with or forego something to which a person is 
entitled. Such consent may be either express or implied. 


J. Sec. 16, Incl Cent. Act ; Sundar Koer v. Sham Krishen, (1906-07) L. K. 34 
I. A. 9 ; Raghunath Prasad v. Sarju Prasad, (1923-24) L. R. 51 I. A. 101 ; 
Baba Homeshivar Singh v. Kameskwar Singh^ (1934-35) 39 C. W. N. 1130 
(P. C.) ; Sanihappa v. Santhiraja, A.I.R.. 1938 Mad. 426. 

2. Sec. 16 (3) Iiid. Cent. Act. 

3. Oaf nr Mohatnmad v. Mohammad Sharif, (1931 -32) 36 C. W. N. 994 (P. C,). 

4. Oopal V. GoUector of Aligarh, A. I. R. 1927 All. 232 ; Edward Dalgliesh v. 

Sheikh Goxaffar Hossem, (1898-99) 3 O. W. N. 21 

5. Jamnadas v. Ghetandas, A. I. R. 1928 Bora. 487. 

6. Ananda Ohandra Sen v. Parbati Nath Sen, (1906) 4 0. L. J. 198 ; Kabida- 

numl Thakur v. Pirthi Chand, (1911) 14 C. L. J. 346. 

7. Karsandas Kalidas v. Ghhotalal Motichand, (1924) J. L. R. 48 Bora. 259. 
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Delay is nofc waiver ; inaction is not waiver tliongh it may 
be evidence of waiver.^ As a general rule, parties may 
waive the advantage of provisions made to protect their own 
interest but not of those made to protect the interest of others 
or of the public.^ There can be no waiver unless the person 
against whom the waiver is claimed had full knowledge both 
of his rights and of the facts which would enable him to 
take efToctual action for their enforcement.^ An agreement 
which seeks to waive an illegality is void."^ Irregularity 
can be waived.® 

A double duty ordinarily devolves upon the party who 
alleges that his opponent has waived any of the rights which 
the law confers upon him. He must allege and he must 
prove (i) that his opponent knew what his rights were and 
(ii) that he knowingly discarded them.® 

Acquiescence, estoppel and waiver aro three distinct cate- 
gories of law, but are generally mixed up. See “Acquies- 
cence” and “Estoppel” under “Special Defences”, Ohap. XVII, 
(80) Way : See “Right of way”, suimi, 

(SI) Wilful default : In a suit for compensation for loss or 
destruction of goods consigned to a carrier, all particulars 
constituting the wilful neglect or default of the carrier, which 
occasioned the loss or deterioration as is required by O. VI, 
r. 1, of the C. P. Code must be set forth. ^ 

In a suit for accounts against an agent, executor or trustee 
on the basis of wilful default, the wilful default must be 
alleged, otherwise no order can be made on the footing of 
wilful default either at the hearing or at any subsequent 
time.® In order to obtain an account on the footing 
of wilful default one must allege at least one instance of 
wilful default.® 

1. Ram Ghunder v. Raivatmull, (1914-15) 19 C. W. N. 1172. 

2. Scshayya v. Sattiraju, A. I. R, 1930 Mail. 411. 

3. Nadershaw Sheriarji v. Shirinhai I3apuji, A. I. R. 1924 Bom. 264 ; Nripati 

Nath V. Jatindra Kumar, A. 1. R. 1926 Cal. 577. 

4. Dkanukdhari v. Nathima Sahu, (1906-07) 11 C. W. N.848. 

5. Fori Oloster Jute Mfg, Go* v. Ghandra Kumar Das, (1919-20)24 O.W.N. 791. 

6. Ladhomal Premchand v. Budho, A. I. R. 1933 Bind. 1. 

7. O. L P. Ry, Go. v. Jitan Ram Nirmal Ram, A. I. R. 1922 Pat. 17. 

8. Barber v. MackreU, (1879) 12 Ch. 1). 534. 

9. Raja Peary Mohan Mookerjee v. Manohar Mookerjee, (1922-23) 27 C. W. N. 
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(82) Witnesses, names of : If the party applying for parti- 
cnlars is entitled to the information which he seeks, the 
order will be made, although his opponent will be thereby 
compelled to disclose the names of his witnesses.^ 


CHAPTER XXI 

INTERROGATORIES. 

Interrogatories, meaning ol. —Interrogatories are ‘written ques- 
tions addressed on behalf of one party .to a cause, before the trial 
thereof, to the other party, who is bound to answer them in writing 
upon oath. 

Object of Interrogatories: The object of interrogatories is to 
enable a party to obtain from the opposite party — 

{a) information as to material facts not within his own 
knowledge, and 

(h) admission, which will make it unnecessary for him 
to enter into evidence as to facts admitted.*'^ 

A party may deliver interrogatories in order to ascertain the 
nature of the opponent's case, or to support his own case in order 
to narrow the points in issue, or to avoid proving facts which 
are admitted.^ A party is entitled to interrogate on facts directly 

1. Zierenberg v. Lahouchere^ (1893) 2 Q. B. 183, 187, 183 ; cf. Bishop v. Bishop, 

(1901) P. 325 ; Wooiton v. Sievier, (1913) 3 K. B. 499 (0. A.). 

2. Wharton's Law Lexicon, 14th Edii., p. ’531 ; O. XXX, rr. 1 and 8, C. P. 

Code. 

3. Per Jesscl M. R.. in Att.-Oen. v. Qaskill, (1882) 20 Ch. D, 519 (In this case, 

the defendant objected to the interrogatories in as much as they sought 
an admission or denial on oath by defendant on matters in issue 
between him and plaintiffs as to which the onus of proof is on the 
plaintiffs: Held — That is no reason at all. It is because there is the 
obligation of proof on plaintiffs that they ask the question. If defendant 
were to admit plaintiffs’ title, plaintiffs would be relieved of the obliga- 
tion of proof and would get judgment at once. But if he does not admit 
the whole, he may admit part of it, and to that extent plaintiffs may 
relieve themselves of the obligation of proof. ; cf. Mariappan v. Nalla 
Sevugatif A. I. R. 1933 Mad. ^98. 

Shamrao v. Motiram^ A. 1. R, 1934 Nag. 181, * 
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in issue on the pleadings. Thus, in a suit for the recovery of an 
amount on a hundi alleged to have been drawn and accepted by 
the defendant in consideration of a loau, the defendant is entitled 
to discovery where he alleges that he had no transaction with the 
plaintiff of the form of which the loan was alleged to have been 
made and of the time and place the hundi was drawn and accepted 
and the time and place and the names and addresses of the persons 
by whom it was presented.^ 

The Court of law allows interrogatories to be administered in 
order to prevent unnecessary expense. But these are for the purpose 
of obtaining admissions as to facts. A party cannot be allowed by 
means of an interrogatory to compel his opponent to state on oath 
what his conduct of the case at the trial is going to be. Thus, 
where plaintiffs sued defendants for libel published in defendants* 
newspapers and the defendants pleaded justification and fair com- 
ment and administered to plaintiff the following interrogatories : 

you intend to set up that defendants in publishing words com- 
plained of, wore actuated by malice toward plaintiffs ? If yes, state 
generally the facts and circumstances, on which plaintiffs rely as 
showing actual malice.’* Held / — The Interrogatory was inadmis- 
sible.^ 

Interrogatories and detective pleadings: Interrogatories are 
not to be framed to anticipate or snpply defects of pleading. Where 
the pleading of either party is too vague, the Court may call for a 
further or fuller statement of pleading or may frame and record 
issues until the case raised by the pleadings is ascertained with 
suflicLeut clearness. Thus, a plaintiff may interrogate with a view 
to obtain information or admission in support of his own case, and 
this right extends not only to his original case, but also to any 
answers which he has to make to the defendant’s case, subject to the 
qualification, inter alia, that the interrogatories must be directed 
to a case on which the plaintiff has already determined and to which 
he has committed himself. He cannot be allowed to put fishing 
questions in order to try whether he can discover any flaw in the 
defendant's case or suggest any answer to it.^ 


1. Baijnatk v. Raghunath, (1914) 1: L. R. 41 Cal. 6. 

2. Per Fletcher Moulton L. J., in Lever Brothers v. Associated Newspapers, 

(1907) 2 K. B. 626. 

B. Ali Kader Syttd Hossain v. Oohind Dass, (1890) 1. L. R. 17 Cal. 840. 



516 InterrogatTyi'ies [ Pt. II. 

Interrogatories and Particulars— distinction between : The 

object of interrogatories is to enable a party to obtain admission 
from the other party and so relieve himself from the necessity of 
adducing evidence. The object of particulars is to fill in the picture 
of the plaintiff’s cause of action with information sufficiently de- 
tailed to put the defendant on his guard as to the case he has to 
meet and to enable him to prepare for trial.' Although the func- 
tions of the two are different, matter in the nature of particulars is 
often allowed to bo ascertained by means of interrogatories,* Where 
the information sought can be better obtained by particulars the 
interrogatories may be disallowed.* Where the interrogatories are 
the proper method of obtaining the information, it is not the proper 
subject-matter for particulars/ 

By and against what persons interrogatories administered : 

0. XI, r. 1, C. P. Code, provides that “in any suit the plaintiff or 
defendant, by leave of the Court, may deliver interrogatories in 
writing for the examination of the opposite parties or any one or 
more of such parties.*' 

One defendant may administer interrogatories to another defen- 
dant, if there is some right to be adjusted in the action between 
them,® but not where there is no issue between them.® A defen- 
dant, who, in his defence, submits completely to the relief sought by 
plaintiff, neither denying nor admitting the allegations of the plaint, 
is not a party adverse in point of interest to another defendant who 
disputes plaintiff’s rights, and the latter therefore cannot examine 
the former for discovery, as the pleadings do not raise any issue 
between them/ 

Where in an action by M. against K., K, delivered a defence and 
counter-claim, to which M. and I. were defendants, and I. applied for 
leave to exhibit interrogatories for the examination of M., it was 
held that as L was not a defendant in the original action, and 1. and 


1. Bruce v. Odhams Press Ltd., (1936) 1 K. B. 697. 

2. Cf. Saunders v. Jones, (1877) 7 Ch. D. 435, 448 ; Ashky v. Taylor, (1878) 38 

L. T. 44. 

3. aMeara v. Stone, (1884) W. N. 72 ; cf. O. XI, r. 2, C. P. Code. 

4. Young (O. tO W.) <S) Go. Ltd., v. Scottish Union etc. Co., (1907) 24 T. L. R. 

73 C. A. 

5. Broivn v. Watkins, (1885) 16 Q. B. D. 125. 

6. Marshall v. Langley, (1889) W. X. 222. 

7. Fonseca v. Jones, (1909) 19 Man. L. R. 334. 
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M. were co-defendants in the connter-claiin, they were not “opposite 
parties*^ and I, had no right to interrogate M.* 

Where persons who had been served by a defendant with a third 
party notice for the purpose of claiming indemnity obtained an 
order (a) that the question of indemnity should be tried after the 
trial of the action ; and (b) that they should be at liberty to appear 
at the trial and oppose plaintiff’s claim so far as they were affected 
thereby, and for that purpose to put in evidence and cross-examine 
witness, it was held that third parties had put themselves in the 
position of “opposite parties” to the plaintiff and the plaintiff had a 
right to examine them by interrogatories.^ 

At what stage of proceedings interrogatories administered : 
Interrogatories will not as a general rule be allowed until after the 
defence is filed as, until then, it is not known what are the matters 
in dispute. Thus, where an action was brought against the execu- 
tors of a deceased trustee seeking to make his estate liable for 
brefiches of trust, and the executors are personally ignorant of all 
the transactions in respect of which the plaintiff sought relief and 
applied for leave to interrogate the plaintiff before putting in the 
statement of defence, alleging that the plaintiff’s solicitor who had 
acted for the trustees during the trusteeship of the testator, could 
furnish information which would enable them to defend the action 
successfully, it was held that leave must be refused, and the execu- 
tors must put in such statement of defence as they could, and then 
interrogate.* 

In the Chancery Division of the Supreme Court of Kngland, a 
plaintiff has often been allowed to deliver interrogatories before 
statement of defence filed.* 

11 1 if fit ration : 

(i) A ve?iclor saecl /or »pecific performance of a contract for sale 
of land^ at the price of £ and it appeared that less than 

three weeks before the contract the vendor had obtained a conveyance 
of the land from his ttvo sisters, in which the consideration expressed 
was £ 5,000l~, sisters were old and infirm, and being unmarried 

lived, and for a great many years lived, with the plaintiff, and were 
said to be tinder his infiuance. The defendant was advised that 

1. MoUoy V. Kilby, (18b'0) 15 Ch. I). 162. 

2. FAhn V. Weardale Coal Go., (1887) M Ch. D. 22;i. fd. in Kdcn v, Wmrdide, 

(1887) 35 Oh. 1). 287. 

3. Disney v. Lonybourne, (1876) 2 Ch. D. 704. 

4. Uarbord v. Mo7ih, (1878) 9 Ch. D. 616. 



518 Interrogatories [ Pt. Il, 

so great a difference in the price required explanation^ and alleged that 
he had made endeavours to see the sisters but had been refused access to 
them and the plaintiff had refused to procure them to join in the con- 
veyance to the defendant. Held : — that in these circumstances defendant 
should be allowed to examine the two sisters for discovery before deli- 
veiling the defence.^ 

(ii) In an action on a bill of exchange the defendant sought to as- 
certain by interrogatories whether the plaintiff was a mere nominee of 
the drawer without consideration. Held Be should he allowed to 
administer the interrogatories before delivering a statement of defence 
as^ if the plaintiff proved to he a holder for value without notice, 
no statement of defence would be put in.^ 

What interrogatories are admissible > “Ever since interrogato- 
ries were first invented, it has been recognised that they constitute a 
process which might become oppressive and be used for improper 
purposes ; and therefore that the allowance or disallowance of 
interrogatories is a matter for discretion and they should be allowed 
or disallowed on the merits of the particular case/'^ As a general 
rule, interrogatories must relate to matters in question in the suit. 
Interrogatories, which do not relate to any matters in question in the 
suit shall be deemed irrelevant, notwithstanding that they might 
be admissible on the oral cross-examination of a witness.^ 

Interrogatories may be put to a plaintiff to ascertain the true 
measure of the damages he has sustained, and so guide defendant as 
to the amount he may fairly pay into Court.® 

In an action for breach of promise of marriage interrogatories 
as to defendant’s means are pertinent and will be allowed.® 

In an action for slander plaintiff administered the following 
interrogatories to defendant : “Did you on or about March 1st, or 
when, speak the following words of plaintiff, (setting out the words 
alleged in the plaint to have been spoken by defendant or plaintiff), 
or words to that effect ?’• “Were the said words spoken in the pre- 

1. Brown v. Pearst (1838) 12 P. R. 396. 

2. Hawley w.Beade, (1876) W. N. 64 ; Beals. Pilling, (1878) 38L.T. 486 ; 

Tide V. Olobe Printing Co., (1886) 11 P. R. 253. 

3. Per Vaughan WiiliamB L. J., in Heaton v. Qoldney, (1910) 1 K. B. 754, 758. 

4. O. XI, r. 1, C. P. Code ; Bhagwandas Parashram v. Burjorji, (1913) I. L. 

R. 37 Bom. 347. 

5. Wright v. Goodlake, (1865) 34 L .1. Ex. 82. 

6. Anon. (1875) 20 Sol. Jo. 122. 
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sence of (the persons named' in the plaint) and other persons, or 
any and which of them ?’* Those were proper interrogatories 

and the defendant must answer them.^ 

Where a plaintiff seeks to go back to previous matters long before 
an alleged libel to show malice, defendant is entitled to interrogate 
him as to the matters he is going to rely upon as showing malice.^ 

In an action for the infringement of a patent where defendants 
were ordered to account for profits — Held : — Defendants must 
disclose the names and addresses of their customers^. 

Under the general charge as to the fact of payment, plaintiff 
may interrogate as to all the circumstances, that go to prove or 
disprove the truth of the fact as, when, where, etc. without parti- 
cular charges.^ 

Interrogatories may be administered in an action of ejectment, 
even though it may be brought to enforce a forfeiture®. 

It is no ground for refusing, in answer to interrogatories, to 
produce a correspondence which has taken place upon the sub- 
ject-matter of the action, that the production of such correspond- 
ence would disclose the secrets of the trade of the party interro- 
gated.® 

What Interrogatories will be refused : Leave to deliver interro- 
gatories will be refused in the following cases : — 

(1) Where interrogatories are irrelevant to the issue in the action 
and oppressive : Thus, where in an action brought by the plain- 
tiffs for a declaration that a piece of land which had been purchased 
by the defendant and 0. in 1873, was purchased by them as co- 
partners and for accounts of the partnership, etc., and the defend- 
ant denied the partnership, and the plaintiff interrogated the 
defendant as to other purchases of land made by him and C. both 
before and after 1873, in order to prove that they had been co- 
partners, it was held that the interrogatories ought not to be 
allowed^. 

(2) Where the interrogatories are unnecessary and vexatious : 
Plaintiff in an action for libel against properietors of a well-known 

1. DalgUish v. Lovuther, (1899) 2 Q. B. 590. 

2. Cooper v. Blackmore, (1886) 2 T. L. R. 746. 

3. Saeeharin Corpn. v. Chemicals and Drugs Co.y (1900) 2 Ch. 556- 

4. Faulder v. Stuart (1805) 11 Vcs. 296. 

5. Chester v. Wortley, (1836) 17 C. B. 410. 

6. The Don Francisco ^ (1862) 1 Lush. 468. 

7. Kennedy v. Dodson, (1895) 1 Ch. 334, 
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provincial newspaper administered an interrogatory to defendants 
asking how many copies were printed and circulated of the issue 
of the newspaper which contained the alleged libel. Defendants 
answered that a considerable number of copies of that issue was 
printed and published. Held : — The answer was sufficient. A 
plaintiff is entitled to an approximate statement in round numbers 
of the circulation of any obscene newspaper, in which a libel has 
appeared, but in the case of a well-known London or provincial 
newspaper such an interrogatory would bo held unnecessary and 
vexations*. 

(3) Where the ohjert is to compel the adversarif to disclose the 
evidence hy which he ijroposes to prove the facts on which he intends 
to rely : The creditors in an insolvency petition alleged that acts 
of insolvency had been committed and, hy administering interro- 
gatories, attempted to extract information from the alleged partners 
of the insolvent, instead of proving their case by producing evi- 
dence. Held : — A party is not entitled to administer interro- 
gatories for obtaining discovery of facts which constitute exclusive- 
ly the evidence of his adversary's case'^. 

(4) Where the interrogatories are administered obviously for the 
imrpose of fishing out a case and are prolix and scandalous : Thus, 
where the plaintiffs sued the defendant for recovery of loss suffered 
by them, as defendant’s pahka adatias^ in several transactions, and 
the defendant, setting up defence of wagering, administered in- 
terrogatories asking the plaintiffs to disclose their daily cash ba- 
lances and daily bank balances for one month, to disclose the whole 
of their contracts for the sale and purchase of linseod during some 
specified years with particulas of each contract, the quantity agreed 
to be sold or purchased in each contract and how each contract 
was performed, it was held that the mere fact that questions would 
be admissible in cross-examination of a witness does not make them 
good as interrogatories. Interrogatories must not be exhibited 
unreasonably or vexatiously, nor be prolix, oppressive, unnecessar}' 
or scandalous. Nor should interrogatories be allowed which are 
sought to be a<lmini8tered obviously for the purpose of fishing out 
a case®. 

1. Wittakcr v. ^^Srarborowjh Post^\ (1896) 2 Q, B. 148. 

2. Dinajpur Trading cO Banlduff Go. Ltd, v. Probhash Chandra, A. I. R. 1933 
Cal. 151. 

3. Bhaywandas Parashram v. Burjorji Uuttonji, (1913) I. L. R. 37 Bom 

347 ; see O. XT, r. 7, C. F. Code. 
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(5) Where the interrogatories relate to questions of law / lu an 
action by the plaintiff for declaration of her rights under a will, the 
plaintiff administered interrogatories as to the expression “family’* 
mentioned in the will. Held : — To interrogate a party to a suit 
as to the construction he puts on the meaning of the word 
“family” is not admissible. The question if replied to would only 
be of value as the opinion of a party to a suit on what is really 
a question of law'. 

Answers to interrogatories : O. XI, r. 8 of the C. P. Code 
provides that “Interrogatories shall be answered by affidavit to 
be filed within ten days, or within such other time as the Court 
may allow.”^ 

“(1) Where the plaintiff appears and the defendant does not 
appear when the suit is called on for hearing, then — 

(ju) if it is proved that the summons was duly served, the 
Court may proceed ex parte ; 

(//) if it is not proved that the summons was duly served, the 
Court shall direct a second summons to be issued and 
served on the defendant ; 

(r) if it is proved that the summons was served on the defen- 
dant, but not in sufricient time to enable him to appear and 
answer on the day fixed in the summons, the Court shall 
postpone the hearing of the suit to a future day to be fixed 
by the Court, and shall direct notice of such day to be given 
to the defendant. 

(2) Where it is owing to the plaintiff’s default that the sum- 
mons was not duly served or was not served in sufficient time, 
the Court shall order the plaintiff to pay the costs occasioned by 
the postponement®.” 

“Where the Court has adjourned the hearing of the suit ex 
parte^ the defendant, at or before such hearing, appears and assigns 
good cause for his previous non-appearance, he may upon such 
terms as the Court directs as to costs or otherwise, be heard in 
answer to the suit as if he had appeared on the day fixed for his 
appearance^.” 

The party interrogated cannot escape giving an answer by 
saying that he has no personal knowledge as to matters enquired 

1. Nittomoye v. Soobul, (1896) I. L. R 23 Cal. 117, 123. 

2. 8ce O. 8. Rules, Mad. High Court, Order X. 

3. O. XI, r. 6, C. P. Code. 

4. C. XI, r. 7, C. P. Code. 

60 
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into. He is bound to answer as to his information obtained from 
his agents ^ 

Original side Rules of the High Courts, relating to Interroga- 
tories : — 

Bombay : Bom. High Court O. S. Rules, Chap. IX, Rules 160 
161, 162, 163, 164. 

Madras ' Mad. High Court O. S. Rules, Order X. 

Calcutta : Cal. High Court, O. S. Rules, Chap. XI. 

Rangoon .• Rang. High Court, O. S. Rules, Rule 133. 


CHAPTER XXII. 

AMENDMENT OF PLEADINGS. 

The subject of this chapter is dealt with under two heads : — 

3. Amending your opponent's pleading. 

2. Amending your own pleading. 

1. Amending your opponents pleading : Under 0. VI, r. 16, 

C. P. Code, “the Court may at any stage of the proceeedings order 
to be struck out or amended any matter in any pleading which 
may be unnecessary or scandalous or which may tend to prejudice, 
embarrass or delay the fair trial of the suit.” 

The allegation in a pleading are ‘embarrassing’ w'hen they are 
“so irrelevant that to allow them to stand would involve useless 
expense, and would also prejudice the trial of the action by involv- 
ing the parties in a dispute that is wholly apart from the issues.”^ 
A pleading is not ‘embarrassing’ merely because it contains allega- 
tions which are inconsistent or are stated in the alternative.^ 
Nothing can be ‘scandalous’ which is relevant.^ A statement will 

1. V. (1884) 28 Ch. D. 287. 

2. Per PickCord, L. J., in Mayor, etc. of London v. Hornerf (1911) 111 L. T. 

512, 511. Cf. Anderson Kir/cwood Tennent v. Walter Mitchel, (1924-25) 
29 C. W. N. 670. 

3. Child V. Stenninf/f (1877) 5 Ch. 11. 695 ; In re: Morgan, Owen v. Morgan, 

(1887) 35 Ch. D. 492, fd. in Motilal Poddar v. JudkisHr Das, (1915-lG) 
20 C. W. N. 310, and in Ohandrika Prasad v. Hira Ijal, A. I. R. 1924 
Pat. 312. 

4. Per Cotton L, J., in Fisher v, Owen, (1878) 8 Ch. D.. 645, 653 ; Everett v. 

lYythergch, (1841) 12 Sim. 363. 




528 


Cb, XXII. ] Amendment of Pleadings 

not be struck out merely because it is unuecessary so loug as it is 
otherwise harmless.^ If, however, immaterial matter is sot out iu 
such a way that the applicaut must plead to it, aud so raise irrele- 
vant issues, then the irrelevant matter must be struck out.^ A 
plaint which is unintelligible may be ordered to be struck off or 
ordered to be amended.^ The same rule applies to general allega- 
tions without particulars/ 

2. Amending your own pleading : Under O. VI, r. 17, C. P. 

Code ‘*the Court may at any stage of the proceedings allow either 
party to alter or amend his pleadings in such manner and on such 
terms as may be just, and all sucli amendments shall be made as 
may be necessary for the purpose of determining the real questions 
in controversy between the parties/’ 

Object of allowing amendment : Amendment serves to avoid 
multiplicity of suits* and to shorten litigation/ 

Conditions of amendment: The Court will allow an amend- 
ment subject to three general conditions / (ci) Bona Jides on the part 
of the applicant ; (J)) possibility of amendment with prejudice to the 
other party as cannot bo compensated by costs (such as prejudice 
to rights accrued) ; and (c) that the amendment is not such as to 
turn a suit of one character into a suit of another character/ 

The amendments ought not to be limited to accidental errors. 
It does not matter if the original omission arose from negligence or 
carelessness. The rule is that *'all such amendments shall be made 
as may be necessary for the purpose of determining the real ques- 
tion in controversy between the parties/’ 

If the amendment is permissible under the law then the Court 
has no discretion in the matter. It is bound to allow the amend- 

1. Per Chitty J., in Rock v. PursseU, 84 L. T. Jo. 45. 

2. See Annual Practice, 1938, p. 373. 

3. Bannerjca v. Mauxar AH, (1929) 27 All. L. J. 496. 

4. Jagdisk Narain v. Haxari Lai, A. I. R. 1932 All. 467 ; Nedungadi Bank 

Ltd, v. Official Assignee of Madras, (1930) I. L. R. 53 Mad. 645. 

5. Maung Shewe Myat v. Maung Po Sin, (1925) I. L. R. 3 Rang. 183 ; Ilem 

Ohandra Sen v. Srimanta Chaiiopadhya, A. I. R. 1925 Cal. 944. 

6. Shankar v. Murarji, A. I. R. 1925 Nag. 19.5. 

7. Per Sanderson, C. J„ and Woodroflfe, J., in Upendra Narain Roy v. Rai 

JanoH Nath, (1917-18) 22 O. W. N. 611 ; Bhuwanlal v. Sumranlal, 

A. I. R. 1927 Nag. 310 ; Raja Jogendra v. Debcndra Narain, (1936-37) 

41 C. W. N. 1084, 
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meut.^ It is not open to the Court to compel the plaintiff to amend 
his plaint,* and where the Court does compel the plaintiff to amend 
his plaint, only the plaintiff can complain ; it is not open to the 
defendant to complain*. 

Leave to amend when given ; Subject to the three general con- 
ditions enumerated above, the Court will allow amendments of 
pleadings. 

lUiistmtiom : 

(a) Addition of avermenia / Omission to plead notice under 
Sec. Sfl, C, P. Code may be cured by amendment.'^ Omission 
to plead acknowledgment of liability saving limitation may 
bo cured by amendment.* Omission to plead legal necessity 
in a suit against members of a joint Hindu family for money 
lent to the manager of the family may be cured by amend- 
ment.* 

(h) Addition of clfUni .* Claims which are not time-barred can 
always be added if otherwise permissible. Thus, where the 
plaintiff brought a suit on the first mortgage executed by 
a Hindu father, he was allowed to amend his plaint by 
adding a claim under a second mortgage executed in his 
favour by the father and bis son as members of a Hindu 
joint family.^ 

(r) Addition^ Mrihing out, snhAtilufion and tramposition of 
2 )artiefi .• This subject has been dealt with fully in Chapter 
VIII. 

(d) Addition of relief : In a suit for recovery of plaintiff’s share 
transferred by 11. in favour of C. at a time when he had 
been separated from B., he may be allowed to amend his 
])laint by adding an alternative claim for possession of the 
entire property in favour of himself or jointly in favour of 
himself and B. *. 

1. Niemeycr v. E. jlZ. Manwoji, A. I. R. 1938 Rang. 461. 

2. Mehtah Shiyh v. Dayal Singh, A. 1. R. 1939 Lah. 172. 

.3. Vaidinatha Chettiar v. Thirumatai Reddyar, A. T. R. 1934 Mad. 220. 

4. Tipan Prasad Singh v. Secy, of StaU, A. I. R. 1935 Pat. 86. But see 

'Condition precedent’ under ‘‘Special Defences’*. Chap. XVII. 

5. Muthammal v. Gtirusami, A. I. R. 1935 Mad. 158. Cf. Kondamma v. 

Venfeatarayadn, A. I. R. 1939 Mad. 31. 

6. Indubala Dassi v. Lakshmi Narain, (1933-34) 33 O. W. N. 1146. 

7. Deonandan Prasad Singh v. Piaray Singh, A. I. R. 1935 Pat. 365. 

8. Arhtitanand Jha v. Surajnarain Jha, (1926) I, D. R. 5 Pat. 746. 
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hi a suit originally brought on a promissory note^ the 
plaintifl may amend his plaint by adding a claim in the 
alternative on the original liability for which the promissory 
note was given, ^ even where the suit on the promissory 
note is barred by limitation provided the cause of action on 
the original liability is not barred.^ 

In a suit brought on a contract of sale^ the plaintiff should 
be permitted to amend his plaint by adding an alternative 
claim for refund of purchase-money should the sale bo 
discovered to be void.® 

In a suit by one of the co-pnnnisees to recover his share of 
the amount due on a bond^ the plaintiff may be given leave 
to amend his plaint by adding a claim for the whole amount 
due on the bond, provided the other co-promisees are on the 
record as parties.^ 

In a suit for specific performance^ the plaintiff may be 
allowed to add a relief as to possession."’ 

In a suit on a mortgage^ the plaintiff may be allowed to 
add a claim for personal decree against the mortgagor.® 

In a suit for rent and possession the plaintiff may bo 
allowed to add a prayer for declaration of title. ^ 

In a suit for recovery of unpaid purchase-money as regards 
a plot of land, the plaintiff may be allowed to add a claim 
for a charge upon the property in the hands of the buyer 


1. Sarafalli v. Mahasukhbhai, (1933) L L. R. 57 Bom. 802 ; Ramendra Motion 

Tagore v. Keshab Chandra^ (1934) I. L. R. 61 Cal, 433, both fd, in Nieme- 
yar v. E. M. Matnooji, A. I. R. 1938 Rang. 461 ; Mating Po Chein v. 
G. R. etc, Ghettyar Firm, A. I. R. 1935 Rang. 282 ; Tarachand Protap- 
mal V. Tamijuddin Sheikh, (1934-35) 39 0 . W. N. 1241 ; East Bengal 
etc. Bank v. Surendra, (1934-35) 39 C. W. N. 1235 ; Aija^ Husain v. 
Ram Sarup, A. I. R. 1931 Ondh 54 ; Rurmal Ram Nath v. Kapil Man, 
(1935) I. L. R. 57 All. 459. 

2. Official Assignee v. Kuppuswami Naidu, A. I. R. 1936 Mad. 785 F. B. 

(where the original debt was payable by instalments). 

3. Hakam AH v. Ilasku, A. 1. B. 1938 Lah. 244. 

4. Raghunath Prasad v. Mt, Prana, A. I. R. 1937 Oudh 290. 

5. Ghoekalingam Pillai v. Piekappa Okeiiiar, A. 1. R. 1926 Mad. 155. 

6. P, M. Ghettyar Firm v. Ma Shwe Pon, A, I. R. 1927 Rang. 154. 

7. Ismail Bihi v. Moidem Abdul Kadir, A. I. R. 1929 Mad. 273. 
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for the atuount of the purchase money remaining unpaid 
and for interest on such a amount.^ 

In a mit for declaration oj tille^ the plaintiff may be 
allowed to add a prayer for possession.^ 

In a suit for a declaration tluit a decree ohtained was 
collusive^ the plaintiff may be allowed to amend his plaint 
by including a prayer for setting aside the decree.^ 

In a suit h\j a partner against his copartners for accounts^ 
the plaintiff may be allowed to amend his plaint by adding 
a prayer for dissolution of partnership.^ 

In a suit for injimctiony a prayer for declaration may bo 
added by way of amendment.® 

In a suit against defendants alleged to he members of a joint 
Hindu Jamily^ the plaint may be allowed to be amended by 
the addition of an alternative claim against them as 
members of a partnership.® 

(e) Correction of mistake : Amendments of clerical mistakes are 
allowed at any stage. Mistakes which are a little more than 
clerical errors may also be amended, where there is no 
prejudice to the opposite party. 

Illustrations .* 

(i) Misdescrijition of properties .• 

A. brought a suit on a mortgage, but by a misdescription in the plaint, 
he put the share hypothecated as being situated in the village Jagia although 
it was really situated in the village Udaipur. The plaintiff applied for 
amendment by substituting the name of the correct village in place of the 
wrong one. The trial Court dismissed the application. On appeal, the 
Allahabad High Court held : ^'The mortgage in suit was filed along with the 
plaint and showed quite clearly what the property really mortgaged was. Under 
these circumstances tlie amendment should have been allowed : Bhagirathi 
Shukulv, Chandra Haritiar, A. 1. 11. 1922 All. 81. 6cc Narayandiny, Mahesh 
Singh, A. I. H. 1926 Nag. 313. 

(ii) Misdescription of parties .• 

(i) A firm brought a suit against another firm described as '‘Firm S. situate 
at Patiala State, through C., manager and proprietor of the said firm*'. An objec- 

1. Dau) Mya v. U Po Mya, A. I. H. 1934 Bang. 266. 

2. Lakshmiah Naidu v. KrishnaawamU A. I. R. 1935 Mad. 286. 

3. Ourlingappa Shivappa v. Sabu Ramappa, A, I. R. 1931 Bom. 218. 

4. Mali Ram v. Narain Das, A. I. R. 1933 Lah. 245. 

5. Megavarnam v. Krishnan, A. I. R. 1934 Mad, 600, 

6. Rishamberdus v. Brijlal A. I. R- 1931 Bom. S90. 
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tipii was taken that O. XXXI» r. 1, C. P. Code beuefitted firms in British India 
only and not the firms working in the Indian States, whereupon the plaintiff 
applied that the plaint should be allowed to be amended by substituting the name 
of C., the sole proprietor and manager of the firm in place of firm S. Held : that 
in view of the fact that the name of C. was already on the record and that the only 
defect in the plaint was that the opposite party had been wrongly described, 
the amendment should be allowed. : Firm Kiahen Sinjh^Sani Ram v. Firm 
Salig Ram-Bhagat Ram, A. I. B. 1938 I^h. 718. 

(ii) I)., purporting to liave attained majority, brought a suit against G. An 
objection was taken that D. had a guardian appointed under Act VIII of 1890 
and that he was still a minor. The plaintiff applied for amendment of the plaint 
by describing himself as a minor. The application was dismissed. Held : 
•'Where the plaintiff had no knowledge of his minority and no intention of 
deceiving the Court, an opportunity should be given on application made to 
amend the plaint : ML Durga Deoi v. Qur Narain, A. I. R 1924 Lah. 157. 

(iii) A. instituted a suit for recovery of a loan against two defendants 
alleging that they were partners in the business carried on under the name 
of A. T. R S. and that the debt was incurred by defendant No. 1 in the course of 
the said business. Later the plaintiff applied for amendment of the plaint on 
the basis that defendant No. 1 was carrying on the business in pursuance of a 
direction under a will of the father of defendant No. 2. Held : •‘Where all the 
necessary facts and circumstances under which a debt was incurred were clearly 
set out in the plaint, the amendment sought, being in consonance with the true 
view of the fact, should bo allowed. In the interests of justice even where a 
question of limitation may arise a Court can allow the amendment.'* : Perumal 
Aggar v. Ramasuhramanian Ghettiar, A. I. R. 1933 Mad. 265. 

Amendment allowed under special circumstances : Though 
the power of the Court granting leave to amend should not as a 
rule be exercised where its effect is to take away from a defendant 
a legal right which has accrued to him by lapse of time, yet there 
are cases where such considerations are outweighed by the special 
circarnstances of the case^. In other words, in the absence of 
special circumstances, leave to amend ought not to be given where 
the effect of the amendment is to deprive the opposing party of an 
acquired right*. 

lllwiraiions 

(a) A. sued for a declaration that he was entitled to certain rights of pre- 
emption against the defendants who were vendees of certain shares and interests 
in the proi)erties in suit. The plaintiff did not ask for tiosscssion or any other 

1. Charan Das v Amir Khan, (1921) I. L. R. 48 Cal. 110, 110 (P. C.). fd. 

in Jessaram Bhagwandas v. Raianchand Falekchand, A. I. R. 192 ) Hind 

173 ; Md, Ismail Khan v. Said-ul-Din Khan, A. I. R. 1927 LaU. 819. 

2. Per Beaumont C. J., in Karaondas Dhunjibhay v. Surajbhan Ramrijpal, 

( 1934) I. L. R. 58 Bom. 200, 204. 
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consequential relief. The defendants objected to the frame of the suit and 
contended that the plaintiff was not entitled to a mere declaratory decree. The 
plaintiff applied for leave to amend the plaint by adding a claim for possession 
after pre-emption. The tiial Court refused to permit the amendment on the 
ground that the suit to enforce a right of pre-emption was barred by lapse of 
time. The Court of the Judicial Commissioner allowed the amendment to be 
made. On appeal, the Judicial Committee held : <Tn a case such as the present 
where the right sought is one involving the dispossession of a perfectly lawful 
purchaser of property, it is not quite accurate to say that a plea that such a suit 
has not been brought within the proper period of time limited by the Act is a 
technical plea, if by a technical plea is meant a plea which asserts rights which 
have no merits for their support/*: Charan Das v. Amir Khan^ (1921) I. L. B. 
48 Cal. 110, 115, 116 (P. C.) 

(6) S. purchased certain property from P., the latter however remaining 
in possession of the property. S. then sold the property to Y. who sued P. for 
possession and mesne profits joining S. as proforma plaintiff. In the plaint, it 
was claimed that the decree should be passed in favour of Y. alone. An amend- 
ment of the plaint for relief in favour of h?. was applied for by the plaintiff 
after his claim had become time-barrred. Patkar J. allowed the amendment 
and observed, ‘‘There is no ground for suspecting that the plaintiffs had not 
acted ill good faith, and amendment can he allowed where through some blundering 
or inexpertness of pleading plaintiffs did not assert the rights to ichieh they were 
entitled in the proper form in the plaint .*^ : Bhogilal v. Jcthalal, A I, It. 1929 
Bom. .jl. 

(c) A. sued on a promissory note under-stamped. The defence was a total 
denial of the loan. The plaintiff applied for amendment so as to introduce a 
claim on the loan at a time when the said claim was already time- barred. 
The trial Court refused to grant leave to amend and dismissed the suit. On 
appeal, held : ‘Tn this case, the claim on the loan itself was not raised through 
some blundering on the lawyer’s part, and thereby the plaintiff's clear rights 
were jcopardiseil. The defendants will not be and never were i)reiudiccd in 
their defence (which was a total denial of the whole transaction). Having regard 
to all the circumstances of the case, the amendment originally asked for should 
be allowed.”: East Bengal Commercial Bank Surendra Narayan Saha^ (1934- 
33) 39 C. W. N. 1231. 

Leave to amend when refused : Leave to amend will be 
refused in any of the following cases : 

(1) Whsre the amendment if allowed would convert the case set tip 
into another of a different and inconsistant character. Thus — 

(a) Claim for specific performance of an alleged agree- 
ment or damages for breach thereof cannot be converted 
into one for damages for breach of another agreements 

1. Ma Shwe Mya v. Maunhg Mo Hnaung, (1920*21) L. 11. 48 I. A. 214, 
217. 
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(h) Claim nnder gift cannot be changed into one under 
inheritance.^ 

(c) Claim for rent cannot be converted into one for use 
and occupation. 

(d) Claim for damages for use and occupation cannot be 
converted into one for rent.® 

(e) Claim for possession cannot be converted into one 
for redemption.^ 

(j) Claim founded on a krittima adoption cannot be 
converted into one based on an appathitta adoption.® 

(^) Fraud of one kind cannot be converted into one of 
another kind.® 

(Ji) Claim based on relationship between two principals 
cannot be converted into one based on relationship between 
principal and agent. ^ 

(i) Claim for a declaration that the properties in dispute 
are trust properties cannot be converted into a claim that 
the plaintiH: has a life interest in the said properties.® 

Notr: As in the case of a plaint, so in the case of a written statcnnciit, 
the Court will refuse anicndinent where it will involve a complete change of 
front in the defence.® 

(2) Where the effect of the 2 ^t'oposed amendment is to take away 
from the defendant a legal right which has accrued to him hy lapse of 
time : The Court will not as a rule permit a party by amendment 
to take away from his opponent some legal right that that opponent 
has or acquired. By far the most frequent illustration of that prin- 
ciple arises in connexion with limitation. It may be that, before 
the time comes at which a plaintiff asks to amend his plaint, the 
defendant has acquired a complete legal answer to the amended 

1. Dalpheroo Mian v. Bangall Mali, A. I. It. Put. 481 ; see Ohidam 

Muhainmad v. Mehta Chandras Dat, A. I. It. 1027 Lah. 771. 

2. Veerahhadra v. V ithinathaswamy Koily A. I. R. 1927 Mad. 182 ; Surendra 

Narain v. Bhai Lai, (1895) I. L. R 22 Cal. 752. 

3. Jhari Singh v. Pirihi Nath, (1917) 2 Fat. L. J. 09 ; Narayan Qanesh v. 

Ilari Qanesh, (1889) I. L. R. 13 Bom. 664. 

4. Laxmishankar v. Hamjabhai, (1920) I. L. R. 44 Bom. 515. 

5. Mating Ba Thein v. Ma Than Myini, (1925) I. L, It. 3 Rang. 483. 

6. Abdool Hoosein v. Turner, (1836 87) L. R. 14 I. A. 111. 

7. Kokamal v. Gulabsingh, A. I. R. 1925 Bom. 248. 

8. Naxir Ahmed v. Taj Mahal Begum, A. I. R. 1940 Lah. 63. 

9. Q. McKenxie db Go, v. Taianlal Surajmal, A. I. R. 1935 Pat, 463 ; Faxal 

Nur v. Bibi Rani, A. 1. R. 1930 Lah. 278 (2). 

67 
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claim under the Statute of limitation. The general principle is that, 
unless in very exceptional circumstances, the Court will not allow a 
defendant to be dispossessed of that legal statutory defence by the 
expedient of the plaintiff making an amendment and then ante- 
dating that amendment to the date of the delivery of the original 
plaint. Thus, where a plaintiff sued on a promissory note insuffi- 
ciently stamped and then applied for amendment of the plaint by 
alleging some obligation either anterior or collateral to the promis- 
sory note itself, it was held that there were no special circumstances 
to deprive the defendant of the legal defence of limitation.^ 

Where a person who was a necessary party to a suit was not im- 
pleaded and a step is taken to implead him after the suit is barred 
against him, the amendment will be refused.^ 

Where in a mortgage suit the mortgagor makes no claim to 
money decree, allows time to go by and makes no application for 
leave to amend till hla claim is time-barred by limitation but subse- 
quently applies for leave to amend, although there is still a discre- 
tion in the Court to allow amendment, the discretion will as a 
general rule be more wisely exercised by refusing it.® 

Where a suit is instituted by an unregistered Oriu and, on subse- 
quent registration, an application is made to amend the plaint and to 
treat the suit as instituted on the date of application, the amend- 
ment will be refused, as the suit originally instituted was incom- 
petent and any subsequent amendment after getting the firm 
registered cannot relate back to the date of institution.^ 

(3) Where the amendment is asked for at such a late stage that it 
will cause injustice or injury to the opposite party : An amendment 
may be allowed at any stage of the case. Thus, amendments may 
be allowed after the case had been closed for argument,® or in 
appeal,® or in revision.^ A Court of Appeal may remand a case 
ex dehito justitioe directing the lower Court to grant leave for 

L Mary Niemcyer v. Ebrahim Moosaj%i A. I. B. 1937 Rang. 413. 

2. Tipan Prasad v. Seey. of State^ A. 1. R. 1933 Pat. 86 ; Maung Tun Thein v 

Maung Sin, A. I. R. 1937 Rang. 124. 

3. Ramkaran Tkakur v. Baldeo Thakur, (1938) I. L. R. 17 Pat. 163. 

4. Subramania Mudaliar (Firm) v. East Asiatic Oo,, A. I. R. 1936 Mad. 991. 

5. Anwar Khan v. Yakub Khan, A. I. R. 1925 Nag. 62. 

6. Ilargobind Ray v. Keahwa Praaadf A. I. R. 1925 Pat. 168 ; Ramachandra^ 

charyulu v. Rangacharyulu, A. I. R, 1926 Mad. 1117, 1120 (second 
appeal) ; Shankar Narayan v. Patiu Bhatta, A. I. R. 1932 Bom. 175. 

7. Maddti Mai v. Baggu, (1913) 20 1. C. 831 (Lah.). 
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amendment of the plaint and proceed with the trial of the snit.^ Bat 
where the application for amendment is made at each a late stage 
that it will cause injustice or injury to the opposite party if the leave 
to amend is granted, the application will be refused.’ 

(4) Where the amendment if allowed will necessitate a trial 
de novo or the letting in fresh evidence.* 

Amendment after leave to sue : Where a suit was instituted by 
six plaintiffs as partners of a firm after obtaining leave under Cl. 
12 of the Letters Patent of the Bombay High Court (same as Cl. 
12 of the Letters Patent of the Calcutta and Madras High Courts, 
and Cl. 10 of the Letters Patent of the Rangoon High Court), but 
subsequently the plaint was amended so as to make it a suit by one 
only of the original plaintiffs, the Bombay High Court held that 
the suit could not proceed without fresh leave of the Court, 
because Cl. 12 of 4he Letters Patent is confined to the cause of 
action sot forward in the plaint at the time the leave is granted ; 
hence the plaint cannot be amended so as to alter the cause of 
action,^ 


CHAPTER XXIIL 

VERIFICATION OF PLEADINGS. 

Oblect of verification of pleadings : The object of verification 
of a pleading is to fix upon the party verifying, or on whose behalf 
verification is made, the responsibility for the statements which it 
contains and to afford a guarantee of his good faith and thus to 
prevent as far as possible disputes cas to whether the suit was 
instituted or defended with the knowledge or authority of the party 
who has signed the verification or on whose behalf it has been 

1. Hahib Bakhsh v. Baldeo, (1901) I. L. R. 23 All. 167, 173. 

2. Oopaldaa v. Lokamal, A. I. R. 1039 Bind 173. 

3. Srish Ghandra Ghatterjee v. Golap Moni Dasi, (1920-21) 25 O. W. N. 5.52 ; 

Punjab National Bank v. Uma DatUllam Raj, (1928) I. L. R. 9 Lah. 

291 ; Tkakardwara Amritsar v. Ishar Das, (1928) I. L. R. 9 Lah. 588 ; 

Kahn and Kahn v. Premaukh, A. I. R. 1931 Lah. 260; Badridas Idilehand 

V. Raja Pratapgir, A. I. R. 1940 Nag. 8. 

4. Hoti Lai V. Shankar Lai, A. I. R. 1939 Bom. 345. 
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signed.^ Further, a verification has been described by a Full Bench 
of the Calcutta High Court as possessing the security of being 
made under the sanction of a declaration for which the person 
making it would be liable to the penalties attaching to the 
crime of giving false evidence, if the declaration were false to 
his knowledge.^ A verification accordingly is a matter of great 
importance,* and is intended to afford some guarantee that a false 
or totally trivial claim should not be put before the Court.^ But 
the requirement of the rule that every plaint must be verified has 
been characterised by Lort Williams, J. of the Calcutta High Court, 
“to be useless, irritating and to add unnecessarily to the costs of 
litigation’*. “I have never yet been able to discover*’, his Lordship 
observed, “how, when a litigant has occasion to include in his plead- 
ing two wholly inconsistent allegations of fact which the rules of 
pleading permit, he manages conscientiously to affirm that both are 
true and how ho evades a consequent prosecution for perjury.”® 

Rules of verification under the Civil Procedure Code : 

“(1) Save as otherwise provided by any law for the time being 
in force, every pleading shall be verified at the foot by the party 
or by one of the parties pleading or by some other person proved 
to the satisfaction of the Court to be acquainted with the facts of 
the case.” 

“(2) The person verifying shall specify, by reference to the 
numbered paragraphs of the pleading, what he verifies of his own 
knowledge and what he verifies upon information received and 
believed to be true.” 

“(;1) The verification shall be signed by the person making it 
and shall state the date on which and the place at which it was 
signed.”* 

“Every pleading shall be signed by the party and his pleader 

1. See J3asdco v. John Smidt, (1900) I. L. 11. 22 All. 55, 60, 61 (case of verifica- 

tion by plaintiff). 

2. Eammohun Mooherjee v. Eajah Narsing Deb, (1862) Suth. W. R. 54 (F. B.) 

applied in, An Attorney, In re., (1914) I. L. R. 41 Cal. 113, 125. 

3. Qirdhari v. Kanhaiya Lai, (1892) I. L. R. 15 All. 59, fd. in, An Attorney, 

In re., supra, 

4. Per Sanderson C. J., in Boss S Go. v. Scriven, (1916) I. L. R. 43 Cal. 1001, 

1011 . 

5. Ramprasad v. Ilaxarimull, (1931) I. L. R. 58 Cal. 418. 

6. O. VI, r. 15. C. P. Code. Sec r. 14 of the same Order for requirements of 

the signature. 
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(if any) ; Provided that where a party pleading is, by reason of 
absence or for other good cause, unable to sign the pleading, it may 
be signed by any person duly authorized by him to sign the same 
or to sue or defend on his behalf/^^ 

Who can verify pleadings : Ordinarily the party or one of 
the parties pleading should sign the verification. But some other 
person may sign the verification, if 

(a) a party pleading is, by reason of absence or for other good 
cause, unable to sign the pleading and if such person is duly authori- 
sed by him to sign the same, and 

(b) if it is proved to the satisfaction of the Court that such other 
person is acquainted with the facts of tbs case. 

Thus, where during the plaintiff’s absence, a servant of the plain- 
tiff signed a plaint and presented it to Court and it was not proved 
that the plaintiff’s servant was his recognised agent trading on his 
behalf while he was away from the jurisdiction, it was held that 
the plaint was not duly presented and not duly signed. ^ 

Where the party should himself verify : Where the written 
statement contained allegations of fraud and collusion and state- 
ments of a scandalous nature and also statements of facts which, 
if true, must be within the personal knowledge of the defendant, 
it was held that the trial Court ought not to have permitted this 
written statement to be filed by the defendant under the verifica- 
tion of the mukhtear.® 

Where the plaintiff alleged that the defendants were either 
parties or privies to a gross fraud and where the case depended 
mainly upon the personal knowledge of the plaintiffs but 
the plaint was verified by a person who called himself “an 
agent of the plaintiffs”, and who acted apparently without any 
mukhtearnama, Garth C. J., held that the plaintiffs or one of 
them should have been required to verify the plaint.^ In such 
cases the defendant may require the plaintiff to subscribe and verify 
the plaint himself.® 

It is not necessary that all the persons named in the plaint as 
co-plaintiffs should sign and verify the plaint, there being no rule 

1. O. VI, r. 14, C. P. Code. 

2. Uttamram Vithaldas v. Thakordas Parshottamdas, (1922) I. L. R. 46 Bom, 

150 . 

3. Brajeshware v. Budhanuddi, (1881) I. L. R. 6 Cal. 268, 270. 

4. Protap Chunder v. Krishto Kishore, (1882) I. L. R. 8 Cal. 885, 887. 

5. Rajah of Tomkuhi v. Braidwoodj (1887) 1. L. R. 9 All. 505. 
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that a person named as a co-plaintiff is not to be treated as a plain- 
tiff unless he signs and verifies the plaint.^ The object of the 
signatnre to the plaint is to prevent as far as possible disputes as 
to whether the suit was instituted without the plaintiff’s know- 
ledge and authority. Such authority may be established by other 
means besides the signature. O. VI, r. 15, C. 1\ Code, which re- 
quires a pleading to be signed by a party is merely a matter of 
procedure and it is the business of the Court to see that this pro- 
vision is carried out.^ 

Verification in special cases under the Code : — 

(a) Croivn^ ; In any suit by or against (the crown*), the 
plaint or written statement shall be signed by such person 
as (the Crown®) may, by general or special order, appoint 
in this behalf, and shall be verified by any person whom 
(the Crown®) may so appoint and who is acquainted with 
the facts of the case.® 

(b) Corporation : In suits by or against a corporation, any 
pleading may be signed and verified on behalf of the cor- 
poration by the secretary or by any director or other prin- 
cipal officer of the corporation who is able to depose to 
the facts of the case.^ 

If a principal officer of the corporation verifies a pleading, 
it is not necessary that permission for that purpose should 
be obtained. But it should be shown that the person purport- 
ing to verify on behalf of a corporation or company is a 
principal officer of the corporation, and is able to depose 
to the facts of the case. If the body of the plaint or written 
statement contains a statement to that ofiCect, verification 
in the usual form will bo sufficient. But if there is no 


1 . Mohini Mohun v. Bungshi Btiddan, (1890) I. L. R. 17 Cal. 580, 582 (P. C.)* 

2. Motharam Doulatram v. Pahlajrai Oopaldaa, A. I. R. 1925 Sind 159, 

fd. ill Emil Adolph Zippel v, Kapur db Co,, A. I. R. 1932 Sind 9. 

3. For definition of ‘Crown’, see O. XXVII, r.8 (b), inserted by the Ad. Or., 

to C. P. Code. 

4. Substituted by the Ad. Or. for “the Secretary of State for India in 

Council*', in O. XXVII, r. 1, C. P. Code. 

5. Substituted by the Ad. Or. for “the Government”, in O. XXVII, r. 1, 

C. P. Code. 

6. O. XXVII, r. 1, O. P. Code. 

7. O. XXIX. r.l,O.P. Code. 
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such statement in the body of the plaint or written state- 
ment, such evidence should be supplied by affidavit.^ A 
dejacto secretary for a corporation who verifies a plaint 
in the absence of the secretary is a principal officer.* 

(c) Firm : Where the persons sue or are sued as partners in 
the name of their firm under sub-rule (1), it shall, in the 
case of any pleading or other document required by or under 
the Code to be signed, verified or certified by the plaintiff 
or the defendant, suffice if such pleading or other document 
is signed, verified or certified by any one of such persons.* 

High Court, Original Side Rules relating to verification. 

Calcutta High Court : Where any person, other than a party 
pleading verifies a pleading under O. VI, r. 15 of the Code, his fit- 
ness to so verify shall be proved by his affidavit, at the time the 
pleading is presented.^ In a pleading on behalf of a company, 
the fitness of the person purporting to verify it, even though that 
person be a secretary or a director or other x>rincipal officer, must 
be proved by affidavit.® 

Whore in a suit by a Company registered under the Indian 
Companies Act, the plaint was signed and verified by the secre- 
tary, and the plaint stated that he was authorised by the Articles 
of Association of the Company to do all acts in connection with 
suits, and it appeared that the Articles of Association empowered 
the secretary to verify pleadings, it was held that the require- 
ments of the 0. XXIX, r. 1 of the C. P, Code were satisfied and no 
affidavit testifying to the fitness of the secretary to verify was 
required.® 

Bombay High Court \ All plaints and written statements shall 
be verified before one of the Assistant Masters or Associates of the 


1. Sreenath Banerjee v. East Indian liailivay (7e., (1895) I. L. R. 22 Cal. 

2(>8, fd. in Gopalganj Laxmi Bhandar v. Puma Chandra^ (1035-36) 
40 0. W. N. 930. 

2. Bundi Portland Qcmmt, Ltd. v. Abdul Hussein^ A. I. R. 1936 llotn. 418. 

3. O. XXX, r. 1 (2), C. P. Code. 

4. Cal. High Courts O. S. Rules, Chap. VII, Rule 12. 

5. International Cofitinental Caoutekoue v. Mehta S Co., (1926-27) 31 C. 

W. N. 1030 (applying Chap. VJ I, Rule 12 of the Rules of the Court). 

6. QopalganJ Laxmi Bhandar v. Puma Chandra, supra, fg. Sreenath 

Banerjee v. East Indian Ely. Co., supra, anddistd. iu InternationcU 
Continental Oaoutchoue v. Mehta db Co., supra. 
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Court appointed in that behalf and elsewhere in India before the 
officer indicated in the Code of Civil Procedure, Sec. 139. The 
verification shall be in Form No. 1.' 

Madras High Court : The plaint of a corporation, or incorpo- 
rated company, or of a company authorised to sue and be sued in 
the name of an officer or trustee, may be subscribed and verified on 
behalf of the corporation or company by a director, secretary or 
other principal officer of the corporation or company, who states 
in the verification of the plaint that he is acquainted with the facts 
of the case. 

The plaint of a firm may be subscribed and verified by any of 
the partners who states in the verification of the plaint that he is 
acquainted with the facts of the case. 

The next friend of a minor plaintiff or other plaintiff under 
disability, may subscribe and verify the plaint on behalf of a minor 
subject to his presenting together with the plaint an affidavit stating 
the ago of the minor and that the next friend has no interest directly 
or indirectly adverse to that of the minor, and is otherwise a fit and 
proper person to act as a next friend.^ 

Except as provided by O. II, r. 5, if a plaint is subscribed and 
verified by a person other than the party on whose behalf it is 
presented it shall not be admitted or filed, unless it is made to 
appear, upon affidavit that such person by a recognised agent of the 
party as defined by O. Ill, r. 2 (0) of the Code and is duly authorised 
and competent so to do. Rules 5 and 0 of O. II shall apply to 
written statements.^ 

Itangoon High Court: When an application is made for the 
Court's permission to a plaint or application being verified by some 
person other than a plaintiff or person on whose behalf the applica- 
tion is made, the application must be accompanied by an affidavit 
by the person proposing to verify, showing clearly his connection 
with the facts alleged in the plaint or application.^ 

Federal Court Rules relating to verification : No pleading of 
the Federal Court is required to be verified. But every pleading 
shall be signed by, or by an Advocate on behalf of, the Advocate- 

1. Bom. High Court O. S. Rules, Ohax). VI, Rule 95 and Chap. VII, Rule 123. 

2. Mad. High Court O. S. Rules, O. II, R. 5, read with O. VII, R. 2. 

3. Mad. High Court O. S. Rules, O. II, rr. 6 and 7. 

4. Rang. High Court. O. B. Rules, Part II, Rule 24. 
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Geaeral of India or by an Advocate on behalf of, the Advocate- 
General for the Province, as the case may be.^ 

Matters to be verified: The facts contained in a pleading mast 
be verified. Points of law raised in a pleading need not be included 
in the verification in any form. It is not necessary to state in the 
verification that in the opinion of the verifier the point of law 
raised in the pleading is applicable to the case. Nor it is necessary 
to state that a paragraph containing a conclusion of law is a sub- 
mission to the Court. ^ 

Mode of verification : The Rule requires that the person verify- 
ing shall specify by reference to the numbered paragraphs of the 
pleading, what he verifies on his own knowledge and what he 
verifies upon information received and believed to be true. 
Where the plaintiff in her verification stated that some of the 
statements were true to her knowledge and the others true to 
her information and belief and an objection was taken that 
the plaintiff in that verification had not, in support of the statements 
which, she stated, were true according to her information and belief, 
disclosed the sources of her information, it was held by a Division 
Bench of the Calcutta High Court** that the verification was made 
in strict accordance with the Rule, but that the omission to disclose 
the sources of her information might affect the weight that was 
to be attached to that verification. It is submitted that the last 
conclusion is erroneous. If the Rule does not require the source 
of information to bo given, omission to state the source of informa- 
tion cannot affect the weight to be attached to the verification. 

Defective verification : The correct form of verification is that 
the person verifying shall specify, by reference to the numbered 
paragraphs of the pleading, what ho verifies of his own knowledge 
and what he verifies upon information received and believed to be 
true.^ It may so happen that a single paragraph may contain 
matters which are partly true to the verifier’s knowledge and partly 
based upon the verifier’s information believed to be true. In such 
cases the verification should state by reference to the said paragraph 

that the paragraph beginning with the words and ending 

with the words are true to his knowledge and the rest of 

1. O. XXI, r. 6, Federal Court Rules. 

2. Praphull Dev v. Sham Lai, A. I. R. 1932 Lah. 328. 

3. Rivers Steam Navigation Co. v. Khanto Kumari, (1934) 59 C. L. J. 391* 

4. O. VI, r. 15 (2), C. P. Code. 

68 
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the paragraph are based upon information received and believed to 
be true. 

A verification in the form — “To the limit of my knowledge the 
purport of this is true” is not a verification that complies with the 
rule;' but a verification in the form— “The contents of the plaint 
are true to the best of my knowledge and belief,” substantially, 
though not strictly, complies with the rule.^ 

A defect in verification is only an irregularity and may be cured 
by amendment at any stage of the suit.® Thus, when an applica- 
tion for leave to sue as a pauper was rejected for defective verifi- 
cation, the High Court remanded the application for correction.* A 
verification can be amended even after the period of limitation.® 

Omission to verify— effect of : The omission to verify a plaint 
has been held to be a mere irregularity and can be cured at a later 
stage by amendment.® Similarly the absence of signature of the 
plaint, where it appears that the suit was in fact filed with the know- 
ledge and the authority of the plaiutifi: named therein, may be 
waived by the defendant, or, if necessary, cured by amendment at 
any stage of the suit.^ 

Verification and limitation : Where a plaint was presented 
without any verification and was subsequently verified, it is to be 
deemed as presented on the date of actual presentation and not on 
the date of its verification.® 

Where a defective verification of plaint is amended, the plaint 
must be taken to have been presented on the date when it was actu- 
ally presented and not when the verification was amended.® 

Defective verification and waiver : Objection to verification 
should be taken at the earliest possible opportunity and, if not so 
taken, will be deemed to have been waived.'® 

1. Oinlhari v. Kanhaiya IM, (1893) I. L. K. 15 All. 59, CO. 

2. Rajit Ram v. Katesar Nath, (1896) I. L. R. 18 All. 396 F. B. 

3. Ram Lahhaya Mai v. Firm Ohamhal Sing, A. I. R. 1932 Lah. 28. 

4. Piare Lai v. Bhagwan Das, (1933) I. L. R. 55 All 2lC ; Maharaja of Re wah 

V. Swarni Saran, (1903) I. L. R. 25 All. 635 ; Rajit Ram v. Katesar 
Nath, supra. 

5. Ramgopal w. Dhirendra, (1927) I. L. R. 54 Cal. 3S0. 

6. Shih Deo Misra v. Ram Prasad, (1924) I. L. R. 46 All. 637. 

7. Basdeo v. John Smidt, (1900) I. L. R. 22 All. 55. 

8. Shtb Deo Misra v. Ram Prasad, supra. 

9. Ram Qopal v. Dhirendra, supra. 

10. Shama Soonduree v. Rohimooddeen (1875) 24 Suth. W. R. 71. 
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STRIKING OUT PLEADINGS. 

The Court may at any stage of tho proceedings order to be struck 
out or amended any matter in any pleading which may be unneces- 
sary or scandalous or which may tend to prejudice, embarrass or 
delay the fair trial of a suit.^ 

The language of the above rule is wide, but its operation has 
been limited to some extent by judicial decisions. Thus, although 
the rule states that the order may be made *^at any stage of the 
proceedings'^ the Court may decline to exercise its jurisdiction un- 
less objection is taken at the earliest opportunity.^ Sometimes, the 
whole pleading may be struck out, sometimes only a part. Leave 
to amend will generally be given if the defect can be cured by 
amendment. 

Unnecessary pleadings : According to the English practice, the 
mere fact that an opponent’s pleading contains unnecessary matters, 
is not sufficient ground for striking out those matters. A state- 
ment will not bo struck out merely because it is unnecessary if it is 
otherwise harmless.® But if wholly immaterial matter is set out so 
that the defendant must plead to it, and so raise irrelevant issues, 
then the irrelevant matter will be struck off as it will tend to pre- 
judice the fair trial of the action.^ 

Scandalous pleadings : ‘^Nothing can be scandalous which is 
relevant.'’® Thus, allegations of dishonesty and outrageous conduct, 
if relevant to the issue, are not scandalous.® But if degrading char- 

1. O. VI, r. 16, 0. r. Code (O. XIX, r. 27, R. B. C.) ; Knowles v. Roberts, 

(1888) 38 Ch. 1). 263, 270, 271. 

2. Cross V. Jioioe, (1893) 62 L. J. Ch. 342. 

3. Per Chitty, J., in Roek v. Purssell, 84 L. T. Jo. 45. 

4. Rassam v. Budge, (1893) 1 Q. B. 571 (In an action for slander tho statement 

in the defence that tho defendant did not say the worils alleged in the 
plaint, but that he said something else and that the something else 
which he said was true, was ordered to be struck out as unnecessary and 
embarrassing.) ; Davy v. Garrett, (1878) 7 Ch. I). 473 (A mass of evidence 
pleaded unnecessarily may be struck off.) ; Knowles v. Roberts, supra 
(where in an action to compromise in a former action, the allegations 
regarding the original disputes between the parlies were struck out as 
unnecessary and embarrassing.). 

5. Per Cotton, LJ., in Fisher v. Owen, (1878) 8 Ch. D. 645, 653, 

6. Everett v. Prythergeh, (1841) 12 Bim. 363. 
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ges are made which are irrelevant, or if, though the charge be 
relevant, unnecessary details are given, the pleading becomes 
scandalous.^ 

Pleadings which tend to prejudice, embarrass or delay the fair 
trial of the suit : ‘‘The rale that the Court is not to dictate to par- 
ties how they should frame their case is one that ought always to be 
preserved sacred. But that rule is, of course, subject to this modi- 
fication and limitation that the parties must not offend against the 
rules of pleading which have been laid down by the law ; and if a 
party introduces a pleading which is unnecessary, and it tends to 
prejudice, embarrass, and delay the trial of the action, it then 
becomes a pleading which is beyond his right.*'^ 

“The defendant may claim ex dehito justitice to have the plaintiff’s 
case presented in an intelligible form so that he may not be em- 
barrassed ill meeting it.“ Thus where a plaint was verbose, extre- 
mely long and involved and impossible to understand, the High 
Court of Allahabad held that the whole document ought to have 
been struck out or an order made for its amendment so that an 
intelligible case could. have been presented to the Coiirt.^ If the 
defendant does not clearly state how much of the plaint he admits 
and how much he denies, his pleading is embarrassing.® A plea of 
justification is embarrassing if the plaintiff is left in doubt as to 
what the defendant has justified and what he has not.® 

A claim for alternative relief is not embarrassing.^ A pleading 
is not embarrassing because the law stated or reasons alleged may be 
bad.® Where particulars are ordered and not given the party in 
default runs the risk of his pleading struck off.® 


1. Blake V. Albion Life Assurame Soriety, (1878) 45 L. J. 0. P. 663. 

2. Knowles v. Robert 38 Ch. D. 203, 270. 

3. Per James L. J., in Davy v. GarreiL (1878) 7 Ch. D. 473, 486. 

4. 7f. Bannerjec v. Mawxar Ali, (1929) A. L. J. 496. 

5. British and Colonial Land Association v. Foster, 4 Times Rep. 574. 

6. Fleming v. Dollar, (1889) 2J Q. B. I). 383. 

7. Bagot v. Kaston, (1877) 7 Ch. D. 1 ; In re Morgan, Owen v. Morgan (1887) 

35 Ch. I>. 492 (case of inconsistent defences), fd. in Chandrika Prasad v. 
Hiralal, A. I. R. 1924 Pat. 280. 

8. London Gorpn.y. Horner, 111 L. T. 512. 

9. Nedungadi Bank Lid. v. Official Assignee of Madras, (1930) I. L. R. 53 

Mad. 645. 
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CHAPTER XXV. 

APPEALS. 

This chapter deals with — 

(1) Appeals up to the High Court, 

(2) Appeals to the King in Council, and 

(3) Appeals to the Federal Court. 

1. Appeals up to the High Court : 

(a) Forms of Appeal : The following are among the relevant 
rules relating to Forms of Appeal : 

(i) Under the G. P, Code^ : Kvery appeal shall be preferred 
in the form of a memorandum signed by the appellant or 
his pleader and presented to the Court or to such officer 
as it appoints in this behalf. The memorandum shall be 
accompanied by a copy of the decree appealed from and 
(unless the Appellate Court dispenses therewith) of the 
judgment on which it is founded. 

(ii) Under Cal. High Court O. S. Rnles^ : 0. XLT, r. 1 (1) 

of the Code shall apply except that tho memorandum of 
appeal need only be accompanied by a copy of tlie decree 
and be presented to the Registrar. 

(iii) Under Mad. High Court O. S. Rule!^ : “A memorandum 
of appeal shall be headed with a causo*title setting out the 
name of the Court, the serial number of the appeal, the 
names of the parties, separately numbered, and de, scribed 
as appellants and respondents, and also the full cause- 
title of the original suit or matter as in Form No. 2”®, 

The full names, residence, and description, of each party, 

and if such is the case, the fact that any party sues or is sued 
in a representative character, shall bo set out.'* 

A memorandum of appeal shall be headed as in Form No. 2 
and shall be accompanied by a certificate copy of the decree 
and judgment, or order amounting to a judgment appealed 
from and a notice to the respondent in Form No. 4/> and 

1. O.XLl,iM(l). 

2. Chap. XXXI, r. 2. 

3. O.II,r. 2. 

4. O.II,r.3. 
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and also a copy thereof signed by the appellant or his 
pleader.* 

(iv). Under Bom. High Court O. S. rules : A memorandum 
of appeal shall be in Form No. 131, and rule 93 as to 
plaints shall muiatis mutandis^ and as far as applicable, 
apply to memoranda of appeal,^ 

The memorandum need not be accompanied by a copy of 
the decree or order appealed from nor of the judgment, but 
such decree or order must be filed before the day fixed for 
the hearing,^ 

(b) Contents of memorandum : The memorandum shall set 
forth, concisely and under distinct heads, the grounds of 
objection to the decree appealed from without any argu- 
ment or narrative ; and such grounds shall be numbered 
consecutively,^ 

(c) Appeal lies, when and in respect of what matters : Before 

drafting the grounds of appeal or grounds of objection 
the following rules ought to be borne in mind : 

“(1) Save where otherwise expressly provideJ in the 
body of the Code or by any other law for the time being 
in force, an appeal shall lie from every decree passed by 
any Court exercising original jurisdiction to the Court 
authorised to hear appeals from the decisions of such 
Court. 

(2) An appeal may lie from an original decree passed 
ex parte. 

(3) No appeal shall lie from a decree passed by the 
Court with the consent of parties.®" 

(4) “No decree shall be reversed or substantially varied, 
nor shall any case be remanded, in appeal on account of 
any misjoinder of parties or causes of action or any error, 
defect or irregularity in any proceedings in the suit, not 
affecting the merits of the case or the jurisdiction of the 
Court.®” 

1. O. XXVII, r.l. 

2. Chap. XXXIV, r. 786. 

3. Chap. XXXIV. r. 787. 

4. O. XLI.r. li2),C. P.Code. 

5. 8cc. 96, C. P. Code. ^ 

6. Sec. 99, O. P. Code. 
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“(5) Save where otherwise expressly provided in the body 
of the Code or by any other law for the time being in force, 
an appeal shall lie to the High Court from every decree 
passed in appeal by any Court subordinate to a High Court, 
on any of the following grounds, namely : — 

(a) the decision being contrary to law or to some usage 
having the force of law ; 

(b) the decision having failed to determine some mate- 
rial issue of law or usage having the force of law ; 

(c) a substantial error or defect in the procedure pro- 
vided by this Code or by any other law for the time being 
in force, which may possibly have produced error or defect 
in the decision of the case upon the merits. 

(6) An appeal may lie under this section from an appellate 
decree passed ex pavie.^' ^ 

(7) “No second appeal shall lie except on the grounds men- 
tioned in section 100.”^ 

(8) “No second appeal shall lie in any suit of the nature 
cognizable by Courts of Small Causes, when the amount or 
value of the subject-matter of the original suit does not 
exceed five hundred rupees.'*^ 

(9) “In any second appeal, the High Court may, if the 
evidence on the record is sudicient, determine any issue of 
fact necessary for the disposal of the appeal, (which has not 
been determined by the lower appellate court or which 
has been wrongly determined by such court by reason of 
any illegality, omission, error or defect such as is referred 
to in sub-section (1) of section 100).’'* 

“The appellant shall not, except by leave of the Court, urge 
or be heard in support of any ground of objection not set 
forth in the memorandum of appeal ; but the Appellate Court, in 
deciding the appeal, shall not be confined to the grounds of objec- 
tion set forth in the memorandum of appeal or taken by leave of 
the Court under this rule : 

Provided that the Court shall not rest its decision on any other 


1. Sec. 100, C. P. Code. 

2. S?c. 101, O. P. Code. 

3. Sec. 102, 0. F. Code. 
4« Sec. 103, C. P. Code. 
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ground unless the party who may be affected thereby has had a 
sufficient opportunity of contesting the case on that ground/’^ 

The grounds of objection must be such as arise from the plead- 
ings and evidence^. The appellant cannot be allowed in appeal 
to make out a new case^, or a case inconsistent with the case set 
up by him in the lower Court^. But grounds of objection may be 
taken for the first time in appeal in the following cases : 

(a) Where the lower Court had no inherent jurisdiction 
to try or entertain the suit.® 

(h) Where a point of law arises out of admitted facts 
and does not take the opponent by surprise.® 

(c) Where a defect fatal to the suit is apparent on the 
face of the proceedings^. 


FORMS OF HIGH COURT APPEALS. 

(a) Form No. 1. App. G., C. P. Code. 

(Title) 

The above-named appeals to the 


Court at from 

the decree of in Suit No. of 

19 dated the day of 19 and sets 


forth the following grounds of objection to the decree 
appealed from, namely : — 


1. O. XLI, r. 2. 

2. Nuxur Ally v. Ojoodhyaram, (1866) 10 M. I. A. 540, 558. 

3. Ifiditr Ghunder v. Hadhakishore, (1891-92) L. R. 19 1. A. 90. 

4. GFhja^thi V. Vdstideva, (1892) I. L. R. 15 Mad. 503. 

Ij, -Ramayifi v. Subbarayuduj (1890) I. L. R. 13 Mad. 25. 

6 flKpsar Sitij/t v. Ifidar Siny, A. I. R. 1924 Lah. 543 ; Secretary of State v. 

Upendra, (i)22) 36 Cal. L. J. 336. 

7. Cf . Ahsanulla v. llurri Gharan, (1891-02) L. R. 19 I. A. 191. 



Appeals 
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(b) Form No. 1> App. L., Cal. High Court O. S. Rules : 

IN THE HIGH COURT OP JUDICATURE AT 
FORT WILLIAM IN BENGAL. 


IN APPEAL FROM ITS ORIGINAL CIVIL JURISDICTION 


Appeal No. 

SUIT No. of ID 

AppelUmt and 
{Plaintiff or Defejidant), 

versus 

Respondent and 
(Defendant or Plaintiff) 

(Insert name) the appellant abovenained appeals against 
the (decree or) order of the Honorable Mr. Justice 

in the above suit passed on the day of 19 , 

for the following amongst other reasons ; — 


Ist. — That (here state grounds of appeal). 

(By ivay of endorsement,) 

Appeal No. 

SUIT No. of 19 . 

Appellaiit^ 

versus 


Respondent 


(0 Form No. 2, App. II, Mad. High Court, O. S. Rules : 

(Cause Title of an Appeal) 

IN THE HIGH COURT OP JUDICATURE AT MADRAS. 
Appella te Jurisdiction, 

Appeal No. of 19 

Between 

1. A. B. and 

2. C. D Appellants 

AND 

1. E. F. and 

2. G. H Respondents. 

On appeal from the judgment of the Honourable Mr. Justice 

dated the day of in the Ordinary 


69 
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Original Civil (or Matrimonial, or ToBtamentary, or Admiralty) juris- 
diction of this Court. 

Suit No. of 19 

(or Original Petition No, of 19 .). 

Between 

1. A. B. and 

2. C. D Plaintiffs. 

AND 

1. E. P. and 

2. G. H Defendants. 


(r/) Form No. 131, Bom. High Court, 0. S. Rules : 

IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 

In Appeal from its Original Civil Jurisdiction 
Appeal No. of 19 

Suit No. of 19 . 

Appellant and 
(Plaintiff or Defendant). 

Versus 

Respondent and 
(Defendant or Plaintiff). 

(Insert name) the appellant abovenamed appeals against the 
(decree or order) of the Honourable Mr. Justice 

in the above suit passed on the day of 19 i 

for the following amongst other reasons : — 

let. — That (here state grounds of appeal). 

By way of endorsement. 

Appeal No. of 19 

* . Suit No. of 19 

Appellant. 


versus 


Respondent. 
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2 . Appeals to the Kins to Connell : ‘*Sabject to such tules as 
way, from time to time, be made by His Majesty in Council regard- 
ing appeals from the Courts of British India, and to the provisions 
hereinafter contained, an appeal shall lie to His Majesty in 
Council,— 

(а) from any decree or final order passed on appeal by a 
High Court or by any other Court of final appellate jurisdic- 
tion ; 

(б) from any decree or final order passed by a High Court 
in the exercise of original civil jurisdiction; and 

(c) from any decree or order, when the case, as herein- 
after provided, is certified to be a fit one for appeal to His 
Majesty in Council.**^ 

‘‘In each of the cases mentioned in clauses (a) and (/>) of section 
109, the amount or value of the subject-matter of the suit in the 
Court of first instance must be ten thousand rupees or upwards, and 
the amount or value of the subject-matter in dispute on appeal to 
His Majesty in Council must be the same sum or upwards, or the 
decree or final order must involve, directly or indirectly, some claim 
or question to or respecting property of like amount or value, and 
where the decree or final order appealed from affirms the decision 
of the Court immediately below the Court passing such decree or 
final order, the appeal must involve some substantial question of 
law.’'^* 

*'Not withstanding anything contained in Section 109, no appeal 
shall lie to His Majesty in Council, — 

(a) from the decree or order of one Judge of a High 
Court (constituted by His Majesty by Letters Patent), or of 
one Judge of a Division Court, or of two or more Judges of 
such High Court, or of a Division Court constituted by two 
or more Judges of such High Court, where such Judges are 
equally divided in opinion and do not amount in number 
to a majority of the whole of the Judges of the High Court 
at the time being ; or 

(5) from any decree from which under section 102 no 
second appeal lies."® 


1. Sec. 109, O. P. Code. 

2. Sec. 110, 0. P. Code. 

3. Sec. Ill, 0. P. Code. The words ‘'constituted by His Majesty by Letters 
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3. Appeals to the Federal Court : “Where a certificate has 
been given under section 205 (1) of the Government of India Act, 
1935, the provisions of Order XLV, 0. P. Code shall apply in 
relation to appeals to the Federal Court as they apply in relation 
to appeals to His Majesty in Council and references in this Order to 
His Majesty in Council or to any Order of His Majesty in Council 
shall be construed as references to the Federal Court and the rules 
of the Federal Court ; 

Provided that — 

{ci) rule 3 of this Order shall have effect as if at the end 
of sub-rule (1) thereof there were inserted the words “apart 
from any question of law as to the interpretation of the 
Government of India Act, 1935, or any Order in Council 
made thereunder”; 

“(ft) where the only ground of appeal stated in the peti- 
tion is that any question of law as to the interpretation of 
the Government of India Act, 1935, or any Order in Council 
made thereunder has been wrongly decided, the petition 
need not pray for such a certificate as is mentioned in rule 
3, and the like proceedings ‘shall be had thereon as if such 
a certificate had been given except that no security shall be 
required for the costs of the respondent/'^ 

“Where a certificate has-been given under section 205 (1) of the 
Government of India Act, 1935, sections 109, 110 and 111 of the 
C. P. Code shall apply in relation to appeals to the Federal Court 
as they apply in relation to appeals to His Majesty in Council, 
and accordingly references to His Majesty shall be construed as 
references to the Federal Court ; 

Provided that — 

(a) so much of the said sections as delimits the cases in 
which an appeal will lie shall be construed as delimiting 
the cases in which an appeal will lie without the leave of 
the Federal Court otherwise than on the ground that a 
substantial question of law as to the interpretation of the 
said Act, or any Order in Council made thereunder, has been 

• wrongly decided ; 

Patent** have bean substituted by the Ad. Or. for ^'established under the 
Indian High Courts Act, 1861, or the Govt, of Ind. Act, 1915.** 

1. O. XLV., r. 17. C. P. Code. 
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(6) in determining under clause (c) of section 109 whe- 
ther the case is a fit one for appeal, and, under section 110, 
whether the appeal involves a substantial question of law, 
any question of law as to the interpretation of the said Act, 
or any Order in Council made thereunder, shall be left out 
of account/'^ 


PETITION OF APPEAL TO THE FEDERAL COURT. 

In the Federal Court. 

(Appellate Jurisdiction). 

Appeal No. . of 

In the matter of an appeal under Section 205 (1) 
of the Government of India Act, 1935, 
And 

In the matter of 

A. B. ... ... ... Appellant 

vs. 

C. D Respondent. 

Appeal from the High Court of 

To 

The Honourable Chief Justice of 

India and his Companion Justices of the said Honourable 
Court. 

The humble petition of 
appeal on behalf of the 
appellant above-named 

Sheweth : — 

1. ... That on the day of 19 , the appellant 

instituted a suit against the respondent in the Court of the 

Subordinate Judge of (T. S. No. of ) 

claiming on the basis of 

2. ... That the respondent defended the suit on the grounds 

3. ... That on the learned Subordinate Judge made a 

decree in favour of the appellant. 

4. ... That on the Respondent appealed to the High 

Court of against the said decree, and the said appeal 

1. Sec. Ill A, O. P. Code. 
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was heard by their Lordships the HoDOurable Mr. Justice and 

the Honourable Mr. Justice , who by their judgment 

dated , were pleased to allow the said appeal. 

5. ••• That the appellant being dissatisfied by the said judg- 
ment and the decree of the said High Court applied for and obtained 
a certificate under Section 205(1) of the Government of India Act, 
1935, from the said High Court to the effect that the case involves 
a substantial question of law as to the interpretation of Sections 

and of the said Act (or any Order in Council made 

thereunder, as the case may be).^ 

6. ... That the appellant begs to appeal from the said judg- 
ment and decree of the said High Court dated on amongst 

others the following 

Grounds : 

(Here state the grounds of appeal.) 

(i) 

(ii) 

(iii) 

7. ... That in support of his case, the appellant proposes to 
rely upon the following arguments and authorities at the time of 
hearing : — 

(Here set out briefly the arguments and authorities) 

(i) 

(ii) 

(iii) 

The appellant therefore humbly prays that your 
Lordships may be pleased to hear this appeal and set 
aside the said judgment and decree of the said High Court 
and restore the judgment and decree of the learned 
Subordinate Judge and pass such further and other orders 
as to your Lordships may appear fit and proper. 

And for this act of kindness the appellant shall ever 
pray. 

1. CofUenU of the petition of appeal : The petition of appeal shall contain a 
concise statement of the facts of the case, of the grounds of appeal and 
of the arguments and authorities on which the appellant proposes to 
rely at the hearing : Part 11, O. X. r. 3, F. C. B. Where any person 
wishes to appeal to the Federal Court on the ground which in the 
circumstances of the case requires the leave of the Court under Bee- 
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CHAPTER XXVL 

AFFIDAVITS. 

Affidavit — meaning of : An affidavit, (fr. affidare^ M. Lat., to 
pledge one's faith, tr.fides^ Lat.) is a written statement sworn before 
a person having authority to administer an oath. ^ 

Affidavits as evidence : By the roles and/or practice of the 
Courts any particular fact or facts may be proved by affidavit.* But 
affidavits cannot properly be acted upon unless both parties agree 
to have them treated as evidence.* Any person who has made an 
affidavit is liable to be cross-examined thereon.^ 

Affidavits— contents of : Affidavits shall be confined to such 
facts as the deponent is able of his own knowledge to prove, except 
upon interlocutory applications, on which statements of his belief 
may be admitted : provided that the grounds thereof are stated.* 

A general averment in an affidavit that the statements are to the 
best of the deponent’s knowledge, information and belief, is 
insufficient. 


tion 205(2) of the Act, he shall include a prayer for special leave to 
appeal in his petition of appeal ; Part II, O. XIV, rr. 1. and 2, 
F. C. R. 

Certificate : A certiheate is the key which uii locks the door into Federal 
Court : Subhanand Ghowdhury v. Apurha Krishna Mitra, A. I. R. 
1940 F. C. 7. Application under O. XLV, r. 17, C. P. Code irregular 
if no certificate was in existence when the application was made : 
Raja Prithwi Ghand IaiII Ghowdhury v. Sukhraj Bai, A. 1. 11. 1940 
F. C. 25 ; cf. Laehmeswar Prasad Shuhul v. Oirdhari Lai Choudkuri, 
A. I. R. 1940 F. 0. 26. 

1. Wharton’s Law Lexicon, 14th Edu., p. 38. 

2. O. XIX, r. 1. C. P. Code. 

3. Narayana v. Tjokskmayyaj A. I. R. 1939 Mad. 927. Cf. Proviso to O. XIX, 

r. 1, C. P. Code. 

4. O. XIX, r. 2, 0. P. Code. For application of this rule to divorce proceed- 

ings, see Stones v. Stones, (1935) I. L. R. 62 Cal. 541 : The Court may 
at any timcj for sufficient reason, allow a petitioner and her witness, in 
divorce proceedings, to give evidence on affidavit provided, always, 
that they will have to be present lor eross-examination if and when 
so required. 

5. O.XlX,r.3,O.P-Code. 
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Every affidavit should clearly express how much is a statement 
of the deponent’s knowledge and how much is a statement of his 
belief, and the grounds of belief must be stated with sufficient parti- 
cularity to enable the Court to judge whether it would be safe to act 
on the deponent's belief.^ 

Where in an affidavit on an interlocutory application the declar- 
ant makes a statement of his belief on information, he must disclose 
the source of his information.^ Rule 9 of the Rules of the Allahabad 
High Court provides that in interlocutory proceedings, when the 
particular fact is not within the declarant’s own knowledge, but is 
stated from information obtained from others, the declarant shall 
use the expression “I am informed” and, if such be the case, “and 
verily believe it to bo true," and shall state the name and address of, 
and sufficiently describe for the purposes of identification, the person 
or persons from whom he received such information. When the 
application or the opposition thereto rests on facts disclosed in docu- 
ments or copies of documents produced from any Court of Justice 
or other source, the declarant shall state what is the source from 
which they were produced, and his information and belief as to the 
truth of the facts disclosed in such documents. 

Particulars in affidavits : The Court has inherent jurisdiction 
to interfere and direct particulars if it considers that a litigant is 
substantially embarrassed owii^g to lack of precision in a petition or 
affidavit. Any relevant statement which could have been incorpora- 
ted in the petition or furnished by way of particulars will be treated 
as new matter, which cannot bo imported in an affidavit in reply.® 

Affidavits— how to be drawn and sworn : The Civil Procedure 
Code does not say how affidavits are to ])e drawn and sworn. The 
Allahabad and Rangoon High Courts, however, have framed rules 
therefor by way of local amendment to 0. XIX, C. P. Code. And 
there are provisions as to how affidavits are to be drawn and sworn 
in the rules of the Federal Court and in the rules of the original 
sides of the High Courts. Such rules are set out here-under : 


1. Per Jenkins C. J. and Woodroffe J., in Padmahati Dasi v. Rasik Lai Dhar, 

(1910) I. L. R. 37 Cal. 259 ; applied in Durga Das y. Nalin Chandra^ 
(1934) I. L. R. 61 Cal. 814. 

2. Cf Pat. High Court Rules, Part II, Chap. HI, Rules 8 and 12 ; 

Keshab Prasad v. Harihar Prasad, A. I. R. 1926 Pat. 54. 

3. Sitaram Poddar v. Hariram Poddar, (1935-36) 40 0. W. N. 913, 
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1* Appellate Side Rules of the Allahabad High Court 

R. 4. Affidavits shall be entitled in the Court of 
at (naming such Court). If the affidavit be in support of, or in 
opposition to, an application respecting any case in the Court, it 
shall also be entitled in such case. If there be no such case it shall 
be entitled : In the matter of the petition of 

R. 5. Affidavits shall be divided into paragraphs, and every 
paragraph shall bo numbered consecutively and, as nearly as may 
be, shall be confined to a distinct portion of the subject. 

R. 6. Every person making any affidavit shall be described 
therein in such manner as shall serve to identify him clearly ; and 
where necessary for this purpose, it shall contain the full name, 
the name of his father, of his caste or religious persuasion, his rank 
or degree in life, his profession, calling, occupation or trade, and the 
the true place of his residence. 

R. 7. Unless it be otherwise provided, an affidavit may be made 
by any person having cognizance of the facts deposed to. Two or 
more persons may join in an affidavit ; each shall be deposed separ- 
ately to those facts which are within his knowledge aud such facts 
shall be stated in separate paragraphs. 

R. 8. When the declarant in any affidavit speaks to any fact 
within his own knowledge, he must do so directly and positively, 
using the words “I affirm’* or “I make oath and say.” 

R. 10. When any place is referred to in an affidavit, it shall be 
correctly described. When in an affidavit any person is referred to, 
such person, the correct name and address of such person, and such 
further description as may be sufficient for the purpose of the 
identification of such persou, shall be given in the affidavit. 

R. 11. Every person making an affidavit for use in a Civil 
Court, shall, if not personally known to the person before whom 
the affidavit is made, be identified to that person by some one 
known to him, and the person before whom the affidavit is made 
shall state at the foot of the affidavit the name, address and descrip- 
tion of him by whom the identification was made as well as the 
time and place of such identification. 

R. IIA. Such identification may be made by a person 

(a) personally acquainted with the person to be identified, or, 

(b) satisfied from papers in that person’s possession or other- 
wise, of his identity ; 

70 
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Provided that in case (b) the person so identifying shall sign on 
the petition or affidavit a declaration in the following form, after 
there has been affixed to such declaration in his presence the thumb 
impression of the person so identified : — 

I {name, address and description) declare that the person verifying 
this petition (or making this affidavit) and alleging himself to he A. B, 
hm satisfied me {here state by what means, e, g,, from papers in his 
possession or otherwise) that he is A. B, 

R. 12. No verification of a petition and no affidavit purporting 
to have been made by a pardanashin woman who has not appeared 
unveiled before the person before whom the verification or affidavit 
was inade« shall be used unless she has been identified in manner 
already specified and unless such petition or affidavit be accompa- 
nied by an affidavit of identification of such woman made at the 
time by the person who identified her. 

R. 13. The person before whom any aflidavit is about to be 
made shall, before the same is made, ask the person proposing to 
make such affidavit if he has read the aflidavit and understands the 
contents thereof, and if the person proposing to make such affidavit 
states that he has not read the affidavit or appears not to understand 
the contents thereof, or appears to be illiterate, the person before 
whom the affidavit is about to be made shall read and explain, or 
cause some other competeht person to read and explain in his pre- 
sence, the affidavit to the person proposing to make the same, and 
when the person before whom the affidavit is about to be made is 
thus satisfied that the person proposing to make such affidavit under- 
stands the contents thereof, the affidavit may be made. 

R, 14. The person before whom an affidavit is made, shall cer- 
tify at the foot of the affidavit the fact of the making of the affidavit 
before him and the time and place when and where it was made, 
and shall for the purpose of identification mark and initial any 
exhibits referred to in the affidavit. 

R. 15. If it be found necessary to correct any clerical error in 
any affidavit such correction may be made in the presence of the 
person before whom the affidavit is about to be made and before, 
but net after, the affidavit is made. Every correction so made shall 
be initialled by the person before whom the affidavit is made and 
shall be made in such manner as not to render it impossible or diffi- 
cult to read the original word or words, figure or figures, in respect 
of which the correction may have been made. 
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Appellate Side Rules of the Bombay High Court 

R. 4. The officer administering the oath to the declaration of 
an affidavit should first make the declarant take the oath or affirma- 
tion. Then he should make the declarant repeat the whole of the 
statement written in the affidavit as coming from him. Then the 
declarant should sign the affidavit, and lastly the officer administer- 
ing the oath should sign and date it. 

R. 5. Every affivavit to be used in a Court of Justice should bo 
entitled “In the Court of at 

naming the Court. If there is a case in Court, the affidavit in sup- 
port of or in opposition to an application respecting it, must also bo 
entitled “In the case of 

If there is no case in Court, the affidavit should be entitled “In 
the matter of the petition of''. 

R. G. Every affidavit containing any statement of facts shall be 
divided into paragraphs, and every paragraph shall be numbered 
consecutively and, as nearl 3 ' as may be, shall bo confined to a dis- 
tinct portion of the subject. 

R. 7. Every person, other than a plaintiff or defendant in a suit 
in which tlie application is made, making an affidavit shall be des- 
cribed in such a manner as will serve to identify him clearly, that is 
to say, by the statement of his full name, the name of his father, his 
profession or trade ; and the place of his residence. 

R. 8. When the declarant in any affidavit speaks to any fact 
within his knowledge, he must do so directly and positively using 
the words “I affirm*' (or make oath) “and say”. 

R. 10. Every person making an affidavit, if not personally 
known to the Commissioner, shall be identified to the Commissioner 
by some person known to him, and the Commissioner shall specify 
at the foot of the petition, or of the affidavit (as the case may be), 
the name and dessription of him, by whom the identification is 
made, as well as the time and place of the identification and of 
the making of the affidavit. 

R, 11. If any person making an affidavit is ignorant of the 
language in which it is written, or appears to the Commissioner to 
be illiterate or not fully to understand the contents of the affidavit, 
the Commissioner shall cause the affidavit to be read and explained 
to him in a language which he understands. If it is necefisary to 
employ an interpreter for this purpose, the interpreter shall be 
sworn to interpret truly. When an affidavit is read and explained 
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as herein provided, the Commissioner shall certify in writuig at 
the foot of the affidavit that it has been so read and explained and 
that the declarant seemed perfectly to understand the same at the 
time of making the affidavit. When an interpreter is employed the 
Commissioner shall state in his certificate the name of the inter- 
preter, and the fact that he has sworn to interpret truly. 

R. 12. In administering oaths and affirmations to declarants 
the Commissioner shall be guided by the provisions of the Indian 
Oaths Act, 1873. 

3. Rules of the Federal Court : 0. Ill, F. C. R. provides — 

R. 1. Every affidavit shall be instituted in the cause, matter or 
appeal in which it is sworn. 

R. 2. Every affidavit shall bo drawn up in the first person, 
and shall be divided into paragraphs to be numbered consecutively, 
and shall state the description, occupation, if any, and the true 
place of abode of the deponent. 

R. 4. An affidavit requiring interpretation to the deponent 
shall be interpreted by an interpreter nominated or approved by 
the Court, if made within the Province of Delhi, and if made else- 
where, shall be interpreted by a competent person who shall him- 
self make an affidavit that he is a competent person and that he 
has correctly interpreted the affidavit to the deponent. 

R. 5. Affidavits for th'b purposes of any cause, matter or appeal 
before the Court may be sworn before any Court or officer men- 
tioned in Section 139 of the Code, before a Commissioner generally 
or specially authorised in that behalf by the Chief Justice. 

R. 6. Where the deponent is a pardanashin lady she shall be 
identified by a person to whom she is known and that person shall 
prove the identification by a separate affidavit. 

R. 7. Every exhibit annexed to an affidavit shall be marked 
with the title and number of the cause, matter or appeal and shall 
be initialled and dated by the commissioner, court or officer before 
whom it is sworn. 

R. 10. Where a special time is limited for filing affidavits, no 
affidavit filed after that time shall be used except by leave of the 
Courk 

B« 11. In this Order **affidavit'’ includes a petition or other 
document required to be sworn and *‘sworn*^ shall include ‘‘a£- 
amed*\ 
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4. Rules of the Caleulta High Court (O. S.) : — Chapter XV of 
Calcutta High Court O. S. Rules provides as follows — 

R. 1. Every affidavit shall be intituled in the suit or matter 
in which it is sworn but in every case in which there are more 
than one plaintiff or defendant, it shall be sufificient to state the 
full name of the first plaintiff or defendant, respectively, and that 
there are other plaintiffs or defendants as the case may be, and 
the costs occasioned by any unnecessary prolixity in any such title 
shall be disallowed by the Taxing Officer ; provided, however, that 
all affidavits proving the service of any process or notice shall 
set forth the full title of the suit or matter. 

R. 2. Every affidavit shall bo drawn up in the first person, and 
shall be divided into paragraphs, and every paragraph shall be 
numbered consecutively and as nearly as may be, shall bo confined, 
to a distinct portion of the subject. Every affidavit shall bo written 
or printed book-wise. No costs shall be allowed for any affidavit 
or part of an affidavit substantially departing from this rule. 

R. 3. Every affidavit shall state the description and true place 
of abode of the deponent. 

Where the deponent has an occupation (i. <9., profession, trade, 
business or calling) that occupation should be disclosed ; and if he 
has none, the words “of no occupation'^ should be added after his 
address. 

R. 4. All affidavits to be made in Calcutta or within miles 
thereof, which require to be interpreted and explained to the 
deponent, shall be interpreted and explained by one of the sworn 
interpreters or translators, of the Court, prior to being sworn. In 
the event of the deponent not knowing any of the languages known 
to the Interpreters or Translators, or in the event of the affidavit 
being sworn outside the limits above-mentioned, the affidavit may 
bo interpreted and explained to the deponent by some competent 
person, who shall make an affidavit that he is thoroughly conver- 
sant with English and with the language spoken by the deponent, 
and that he truly and accurately interpreted and explained the 
affidavit. 

R. 5. Affidavits for use in any of the jurisdictions of the 
Court may be taken in Calcutta or within 5 miles thereof before 
a Commissioner generally or specially authorise^ by the Chief 
Justice for the purpose. 
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Every such Commissioner shall express in the jarat the place 
where he has taken any affidavit, in the event of the same being 
taken elsewhere than in the poart House. 

R. 6. In every affidavit made by two or more deponents, the 
names of the several persons making the affidavit shall be inserted 
in the jurat. 

R. 7. Where the deponent is ^ punlanashin woman, she shall be 
identified by a person to whom she is known and before whom she 
tippears, and such person shall at foot of the affidavit certify that 
the deponent was identified by him and sign his name thereto, and 
shall prove such identification by a separate affidavit. 

R. 8. Every exhibit annexed to any affidavit shall be marked 
with the short title and the number (if any) of the cause or matter 
and shall be dated and initialled by the officer before whom the 
affidavit is sworn. 

R. 9. No affidavit shall be filed in the several offices of the 
Court, unless properly endorsed with the number and title of the 
suit or matter, the name or names of the deponents, the date on 
which it is sworn, and by whom or on whose behalf it is filed. 

5. Rules of the Madras High Court (0. S.) : — The Madras High 
Court O. S. Rules provide as follows.— 

O. II, R. 1-A. All pleadings, affidavits, interlocutory applica- 
tions, and other proceedings presented to the Court, shall be written, 
typewritten, or printed fairly and legibly, on substantial white 
foolscap folio paper, with an outer margin' about two inches wide 
and an inner margin about one inch wide, and separate sheets shall 
be stitched together bookwise. The writing or printing shall be on 
both sides of the paper, and numbers shall be expressed in figures. 

All pleadings, except petitions for probate or letters of adminis- 
tration, which contain more than ten folios, shall be either printed 
or typewritten. 

O. Ill, R. 1. An application for leave to institute a suit in the 
Court shall be made by Judge's summons entitled in the matter 
of the intended suit, and shall be supported by an affidavit stating 
the residence and occupation of the defendant, and the reason for 
instituting the suit in the Court. The application shall be accoin- 
.panied by the plaint in the intended suit, or a copy thereof. 

The Court i]}ay direct notice of the application to be given to 
the defendant. 
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If leave to sue is granted, the summons to the defendant shall 
contain the notice set out in Form No. 9. 

0. Ill, R. 2. An application under Order 1, Rule 8 of the Code, 
shall be made by Master's summons, and shall be supported by an 
affidavit stating the number or approximate number of the parties, 
and the places where they respectively reside ; that they have all 
the same interest in the subject-matter of the suit, and the nature 
of the said interest ; and the best means of giving notice of the 
institution of the suit to the said parties, and the probable cost there- 
of. If the application is made before suit, it shall be entitled as in 
Rule I of this order mentioned, and shall be accompanied by the 
plaint, or a copy thereof. 

O. XIV, R. 3. Every affidavit shall be drawn up in the first 
person and divided into paragraphs numbered consecutively, and 
each paragraph, as nearly as may be, shall be confined to a distinct 
portion of the subject. 

O. XIV, R. 5. Every affidavit shall state the full name, descrip- 
tion, and place of abode of the deponent, and shall be signed or 
marked by him. 

0. XIV, R. 9. Every affidavit shall bear an endorsement stating 
on whose behalf it is filed. 

6. Rules of the Bombay High Court (0. S.) : — Chapter XI of the 
Bombay High Court 0. S. Rules provides as follows — 

R. 181. Every affidavit shall be instituted in the suit or matter in 
which it is sworn or declared ; but in every case in which there are 
more than one plaintiff or defendant, it shall be sufficient to state the 
full name of the first plaintiff or defendant, respectively, and that 
there are other plaintiffs or defendants as the case may be ; and the 
costs occasioned by any unnecessary prolixity in any such title shall 
be disallowed by the Taxing Master. 

R. 185. The occupation and nationality and (if a native of India, 
the community to which he belongs) and the true place of abode of 
every person making any affidavit, shall be inserted therein. 

R. 186. In every affidavit made by two or more deponents, the 
names of the several persons making the affidavit shall be inserted 
in the jurat, except that, if the affidavit of all the deponents is taken 
at one time by the same officer it shall be sufficient to state that it 
was sworn by both (or all) of the “above-named” deponents. 

R. 187. No affidavit shall be filed in the several offices of the 
Court unless properly endorsed, giving the names of the deponents, 



660 Affidavits [ Pt. 11. 

tlie date on \vhich it is sworn, and stating by whom, or on whose 
behalf, it is filed. 

R. 188. The Court or a Judge may order to be struck out from 
any affidavit any matter which is scandalous, and may order the 
cost of any application to strike out such matter to bo paid as between 
attorney and client. 

Interlineations, alterations or erasures in affidavits • 

(a) According to the rules of the Federal Court ( O, HI ) — 

R. 8. No affidavit having any interlineation, alterfition or 
erasure shall be tiled in Court unless the interlineation or alteration 
is initialled, or unless in the case of an erasure the words or figures 
written on the erasure are rewritten in the margin and ini- 
tialled, by the commissioner or officer before whom tho affidavit is 
sworn. 

R. 9. The registrar may refuse to receive an affidavit where in 
his opinion the interlineations, alterations or erasures are so nu- 
merous as to make it expedient that tho affidavit should be new 
written, 

(b) According to the Calcutta High Courts O. S. Exiles^ Chap. 
XV— 

R. 11. No affidavit having in the jurat or body thereof any 
interlineation, alteration or erasure, shall, without the leave of the 
Court or a judge, or in any matter depending before an officer with- 
out the leave of such officer, be read, or made use of, unless the 
interlineation or alteration (other than by erasure) is authenticated 
by the initials of the officer taking the affidavit, nor, in the case of 
an erasure, unless the words or figures, appearing at the time of 
taking the affidavit to be written on the erasure, are re-written 
and initialled in the margin of the affidavit where, in his opinion, 
the interlineations, alterations, or erasure are so numerous as to 
render it necessary that the affidavit should be re-written, 

(c) According to Madras High Court O. S. Rules, O. XIV — 

R. 6. Alterations and interlineations shall, before an affidavit 
is sworn or affirmed, be authenticated by the initials of the 
officer before whom the affidavit is taken, and no affidavit having 
therein any alteration or interlineation not so authenticated, or any 
erasure, shall, except with the leave of the Court, be filed or made 
.use of in any matter. 
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(d) According to Bombay High Court O. S. Rules, Ch. — 

R. 189. No affidavit having in the jurat or body thereof any 
interlineation, alteration or erasure, shall, without leave of the 
Court or a Judge, be read, or made use of, in any matter depending 
in Court, unless the interlineation or alteration (other than by 
erasure) is authenticated by the initials of the officer taking the 
affidavit, nor, in the case of any erasure, unless the words or figures 
appearing at the time of taking the affidavit to be written on the 
erasure, are re-written and initialled in the margin of the affidavit 
by the officer taking it. 

(e) According to Rangoon High Court O, S. Rules, Part II, 
Chap. L 


R. 50. No affidavit having in the jurat or body thereof any 
interlineation, alteration, or erasure, shall, without leave of the 
Court or a Judge, be read, or made use of, in any matter depending 
in Court, unless the interlineation or alteration (other than by era- 
sure) is authenticated by the initials of the officer taking the 
affidavit, nor, in the case of any erasure, unless the words or figures 
appearing at the time of taking the affidavit to be written on the 
erasure, are re-written and signed or initialled in the margin of the 
affidavit by the officer taking it. An officer may refuse to take an 
affidavit, where, in his opinion, the interlineations, alterations or 
erasures are so numerous as to render it necessary that the affidavit 
should be re-written. 


n 





PART III. 

FORMS OF PETITIONS. 


1 . 

AMENDMENT OF PLEADINGS. 

PETITION for Amendment of one’s own pleading. (1). 


(Title) 

The humble petition of 

the plaintiff above-named 

Sheweth: — 

1. That on the petitioner instituted the above suit 

for recovery of Rs due on a promissory note dated 


executed by the opposite party in favour of the petitioner. 

2. That the opposite party wrote a letter dated to the 

petitioner, unconditionally acknowledging his liability for the 
amount then due on the said promissory note. 

That through mistake or inadvertance the said acknowledge- 
ment in writing has not been pleaded in the plaint herein. 

4. That without an averment of the said acknowledgement the 
plaint is liable to bo rejected as being barred on the very face of it. 

5. That it is necessary in the interest of justice that the peti- 
tioner should be allowed to amend his plaint by adding the follow- 
ing paragraph as paragraph 3 to the body of the plaint : — 

“By letter dated , the defendant unconditionall}^ 

acknowledged in writing his liability to pay the sum 
then due on the said promissory note.” 

Your petitioner therefore humbly prays 
that he may be given leave to amend his plaint 
by adding the above-mentioned paragraph tp the 
body of his plaint upon such torms as to costs as 
the Court should think just, 

And for this act of kindness your peti- 
tioner as in duty bound shall ever pray. 

(1) Mutkammal v. Gurusamif A. I. R. 1935 Ma<l. 158 ; Kondama v. Ve?U(ata~ 
rayadu, A, I. R. 1939 Mad. 31. Sec “Leave to amend — when given 
under “Amendmeut of Pleadings*', Chap. XXIf. 
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S. 

AMENDMENT OF PLEADINGS. 

PETITION for Amendment of the Opponent’s pleading. (2). 

(Title) . 

The humble petition of 

the defendants abovenamed 

Sheweth: — 

1. That the above suit was instituted by the minor sons of one 

A.B. for setting aside the decree dated obtained by the 

petitioners in Suit No of 19. ..of this Court against the said 

A. B. upon a mortgage bond dated executed by the 

said A. B. as the Karta of the joint Hindu family consisting of him- 
self and his said minor sons, on amongst others, the alleged ground 
that the debt so incurred was an immoral debt. 

2. That paragraph... of the plaint runs as follows: — 

“A. B., the father of the plaintifTs, was at all material 
times extravagant and dissolute.*' 

3. That in the plaint the exact nature of the immorality has 
not been specified and it has not been alleged how it came about 
at the time of the said loan, that the particular money was needed 
and used for the particular immorality charged. 

4. That the said general allegation of immorality is embarras- 
sing. 

Under the circumstances your petitioner 
humbly prays that the said paragraph,., of the 
plaint be struck out and the plaint be amended 
accordingly, and that the opposite parties be 
ordered to pay the costs of and incidental to this 
application, and that such further and other orders 
be made as the Court thinks just, 

And for this act of kindness your peti- 
tioner as in duty bound shall ever pray. 

(2) Jagdish Naram v. Haxari Lai, A.I.B. 1932 All.' 467 : Per Mears 0. J.— 
'The exact nature of the immorality, be it gambling, drinking, women 
or anything else must be specified. Further, the pleading must show 
* with precision exactly how it came about at the particular time that 
the particular money was needed and used for the particular immoral- 
ity charged. No Judge should allow a general paragraph of this nature 
to remain upon the record, and the proper order to make is to have the 
whole paragraph struck out." 



Pt. III. ] Forms of Petitions 565 

3. 

AMENDMENT OF PLEADINGS. 

PETITION for Amendment of the Opponent’s pleading. (3)- 
(Another form). 

(Title) 

The humble petition of 

the defendant abovenamed 

S h e w e t h : — 

1. That the above suit was instituted for recovery of the sum 

of Rs in respect of certain alleged dealings in shares between 

the parties. 

2. That paragraph. ..of the plaint contains the following 
averment : 

“The defendant is a drunkard and is of dissolute character.” 

ik The said allegation is scandalous, irrelevant, and will raise 
unnecessary issues of facts. 

Your petitioner therefore humbly prays 
that the said paragraph... of the plaint bo 
struck out and the plaint be amended accord- 
ingly, and that the plaintiffs be ordered to pay 
the costs of and incidental to this application 
and that such further and other orders bo made 
as the Court thinks just, 

And for this act of kindness your peti- 
tioner as in doty bound shall ever pray. 


(3) TJiider O. VI, r. 16 , C.r. Code, the Court may at any stage of the proceed- 
ings order to be struck out any matter in any pleading which may be 
unnecessary or scandalous or which may tend to prejudice, embarrass 
or delay the fair trial of a suit. See Knowles v. Roberts, (1888) 38 Ch. 1). 
263, 270, 271. Nothing can be scandalous which is relevant : • Fisher v. 
Owen, (1878) 8 Ch. D. 645, 653. But if degrading charges arc made 
which are irrelevant or if, though die charges be relevant, unnecessary 
details are giveui the pleading becomes scandalous : Blake v. Albion TAfe 
Assurance Society, (1878) 45 L. J. 0. P. 663. 




566 Foims of Petitians [ Pt. III. 

4. 

COMPANIES. 

PETITION by Unpaid Creditor for Winding up. 

(Form No. 12, App. 7, R. r>l, Cal. High Court, O. S. Rules) 

IN THE HIGH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL. 

Ordinary Original Civil Jurisdiction. 

In the matter of the Indian Companies 
Act, VII of 11113, 

And 

In the matter of Coy., Ltd. 

To 

The Honourable Chief Justice and his 

Companion Justices of the said Honourable Court. 

The humble petition of (a) 

S h e vv e t h : — 

1. The Limited (hereinafter called the 

company), is a company duly incorporated under the Indian Com- 
panies Act. 

2. The registered office of the company is at (b) 

3. The nominal capital ofv the company is Rs. divided 

into shares of Rs. each. The amount of the capital 

paid up or credited as paid up is Rs...,. 

4. The objects of the company aro as follows (c) : — 

and other objects set forth in the Memorandum of Association 
thereof. 

5. The company is indebted to your petitioner in the sum of 

Rs. for (d) 

C. On the day of 19 your petitioner 

served (or, caused to be served by A. B. of ) on the com- 

pany by leaving the same at its registered office a demand under his 
hand in the words and figures following : — 

(Set out demand in full) 

(a) Liscrt full name, address, description, etc. of petitioner. 

(b) Btate the full address of the registered office. 

(e) State principal objects according to Memorandum of Association. 

(d) Htatc consideration for the debt, with particulars so as to establish that 
the debt is due. 
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7. The company has neglected to pay the said sum of Rs 
or to secure or compound for it to the reasonable satisfaction of 
your petitioner. 

8. The company is (insolvent and) unable to pay its debts. 

lb In the circumstancos it is just and equitable that the com- 
pany should be wound up. 

Your petitioner therefore humbly prays as 
follows : — 

(1) That , Limited-may be 

wound up by the Court (e) under the provisions 
of the Indian Companies Act, 1018. 

(2) or that such other order may be made 
in the premises as shall be just. 


5 . 

COMPANIES. 

PETITION for Reduction of Capital. 

(Form No. 1, R. IG, App. 7, Cal. High Court, 0. 8. Rules) 

IN THE HIGH COURT OF JUDICATURE AT FORT 
WILLIAM IN HENGAL, 

Ordinary Original Civil Jurisdiction. 

In the matter of the Indian Companies Act, 
VII of 11)18, 

And 

In the matter of Ltd. 

To 

The Honourable Chief Justice and liis 

Companion Justices of the said Honourable Court. 

The humble petition of (a) 

Limited and Reduced, 

S h 0 w e t h ; 

1. Your Petitioner the abovenamed company (hereinafter called 
“the company”) was incorporated on the day of ID , under the 
provisions of the Indian Companies Act as a company limited by 
shares. 


(e) Or under the supervision of the Court, 
(a) Insert full name of Company, 
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2. The registered office of the company is situated at (ft) 

3. The objects of the company are as follows (c) : — 

and other the objects set forth in the Memorandum of Association 
thereof. 

4. The nominal capital of the company is Rs. divided 

into of which have been issued and are fully paid 

up or credited as fully paid up. 

5. Shortly after its incorporation the company commenced to 
carry on and it has since been and still is carrying on business. 

6. By article (5) of the Articles of Association of the company 
it is provided that the company may (set out Article or Articles of 
Association authorising a reduction of capital). 

7. (Set out the reasons for reduction stating all material facts 
and circumstances.) 

8. Under the provisions of section 55 of the Indian Companies 

Act, 1913, and in pursuance of the powers in that behalf contained 
in the said Articles of Association the company by a Special Resolu- 
tion of its share-holders duly passed and confirmed at Extra-ordinary 
General Meetings duly convened and held on the day of 

19 , and the day of 19 , respectively resolved : — 

(Sot out the special resolution for reduction of capital) 

9. (d) The reduction of capital does not involve either the 
diminution of liability in respect of unpaid capital or the payment 
to any shareholder of any paid up capital and in consequence no 
creditor is entitled to object to the reduction under the provisions 
of section 58 of the said Act. 

10. (If the petition asks that the use of the words **and reduced’* 
be dispensed with, here state reasons.) 

11. The form of minute proposed to be registered under the 
provisions of section 61 of the said Act is as follows : — 

(Set out proposed Minute of Reduction). 

Your petitioner therefore humbly prays (je ) — 

(1) That the reduction of capital to be 
elTected by the Special Resolution set out in 
paragraph 8 hereof be confirmed and that the 

(b) State full address of the registered office. 

(c) State principal objects according to Memorandum of Association. 

(d) Omit if creditors are entitled to object to the redaction. 

(e) Omit or alter parapraphs (2) and (3) m^cording to circuinstance^* 



pt. m. ] 


Forms of Petitions 


569 


ininate set forth in paragraph 11 hereof be 
approved by the Coart. 

(2) That the addition of the words '‘and 
Redaced'* to the Company's name be dispensed 
with. 

(3) That the obtaining of the certificate 
provided for by rule 29 of the Rules of this 
Honourable Court may be dispensed with and 
that in accordance with rule 18 of the said 
Rules a day may be fixed for the hearing of 
this petition and directions given as to the 
advertisements to be published, 

(4) That such other order may be made 
in the premises as to the Court shall seem lit. 

Petitioner* a Attorneys. 

I, , of , make oath (or solemnly 

affirm) and say as follows ; 

1. That I am a (director) of the potitoner coiripany and as 
such I am fully acquainted with the affairs of the said company. 

2. That the facts stated in foregoing petition are true to my 
knowledge. 

Sworn (or, solemnly affirmed), etc. 

6 . 

DIVORCE. 

DISSOLUTION OF MARRIAGE. 

HUSBAND’S PETITION for Dissolution of Marriage under 
the Indian Divorce Act. (4) 

IN THE HIGH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL. 

(O. S.) Matrimonial Jurisdiction. 


In Re : The Indian Divorce Act (Act IV of 1869) 
Between 

A. B., residing at 

Petitioner^ 

(4) Place of marriage : The petitioner has to allege and prove that the 
marriage was solemnised in India : Manohar Bapuji v. GhattdrawcUi, 
A. 1. B. 1936 Nag. 26. 

72 
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C. B., residiDg at 

Respondent. 


& 


X. Y., residing at 

Cojres^mndent. 


(4) Domicile : The parties to the marriage must be domiciled in India when 
the petition is presented ; Sec. 2, Ind. Div. Act ; Manohar Bapuji v. 
Chandraivati, A I. R. 193G Nag 26. Since the wife’s domicile follow 
that of the husband, the husband’s domicile only is generally pleaded. 
But according to English practice the domicile of both the husband 
and the wife must be stated in the petition: see Latey’s 
Divorce, 12th Kdn., p. 503. By the Ind. Div. (Amendment) Act, 1926, 
domicile in India was made a condition precedent to the granting of a 
dissolution of marriage : Waller v. Waller, (1928) 1. L. R. 10 Lah. 64. 
The Court must carefully enquire into the question of domicile : 
Orcsswell, v. Cressuell, (1933) I. L. B. 60 Cal. 60j,The Indian and Coloni- 
al Divorce Jurisdiction Act, 1926, was passed to enable persons domiciled 
in England and Scotland (not Ireland) but residing in India to obtain a 
dissolution of their marriage, exactly as if the suit had been instituted 
in England or Scotland : Barnard v. Barnard, (1929) I. L. R. 56 Cal. 89. 

(4) Religion : The petitioner or the respondent must be Christian : Sec. 2(a), 
Ind. Div. Act; Nima Dalai v. N. D., (1930) 32 Bom. L. E. 1040 
(F. B.) ; Eooke v. Rooke, A. I. R. 1934 Bom. 230 ; Manohar Bapuji v. 
Chandrawati, supra. 

(4) Place of co-habitation : Last place of co-habitation in India gives jurisdic- 
tion to Courts in India to hear divorce petition : Qrant v. Grant, A. I. R. 
1937 Tat. 82. 

(4) Residence : The petitioner must allege and prove that the husband and the 
wife reside or last resided together within the local limits of the ordi- 
nary jurisdiction of the Court to which the petition is prtsented : Mano- 
har Bapuji v. Chandraivati, supra. 

(4) Adulterer co-respondent : Sec. 11, Ind. Div. Act ; Oarao Sangma v. Rangji 
Mechik, (1929) I. L. R. 56 Cal. 29 ; Joseph v. Ramamma, A. I. R. 1923 
Mad. 9 <F. B). The nationality or domicile of a co-respondent is im- 
material. Therefore a husband can in his petition for divorce add a 
foreigner as co-respondent ; Hill v. Hill, (1923) I. L. R. 47 Bom. 657. 
If adultery is committed on dates subsequent to the petition filed, a 
supplementary petition supported by an affidavit may be filed with the 
leave of the Court : Duncan v. Duncan, A. I. R. 1939 Rang. 352, 

(4) Absence of Collusion : Secs. 12, 13, 14 and 47. Ind. Div. Act. 

(4) Previous proceedings : If there have been no previous proceedings, it should 
be stated. If there have been previous proceedings these must be stated 
together with the decree or order, if any, and whether there has been 
any presumption of cohabitation since the making of such decree or 
order. 

(4) Damages : See. 34, Ind. Div. Act. 

(4) Misconduct of petitioner, effect of — Doutre v. Doutre, I.L.R. (1939) All. 573. 
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To 

The Honourable Chief Jastice and his 

Companion Justices of the said Hononrablo Court. 

The humble petition of A. B., 
abovenamed 

S h e w e t h : — 

1. That on the 5th day of December 19 ... your petitioner was 

lawfully married to C. B., then C. D., spinster (hereinafter called tho 

respondant) at ..«....A copy of the marriage certificate is 

hereto annexed and marked ‘A*. 

2. That the petitioner and tho respondent are domiciled in India. 

3. That the parties to the said marriage profess the Christian 
religion, 

4. That after the said marriage your petitioner and the respon- 
dent lived and cohabited at and at 

and lastly at in 

within the jurisdiction of the Court, and there is issue of the said 
marriage now living (one child, namely, E, D., born on the 5th 
July 19...). 

0. That your petitioner is an Insurance agent and is now 
living at 

7. That the respondeat is now living at 

8. That from the 5th day of June 19..., until the 15th day of 

November 19 .., at No. Street, in 

tho respondent lived and cohabited and habitually coininitted adul- 
tery with the said X. Y. 

9. That there have been no previous proceedings in this Honour- 
able Court with reference to your petitioner’s said marriage either by 
or on behalf of your petitioner or the respondent (or set out any pre- 
vious proceedings and the result of them, with a statement that 
“Save and except as is aforesaid, there have been no previous 
proceedings”, etc,). 

10. That no collusion or connivance exists between the peti- 
tioner and the respondeat for the purpose of obtaining a dissolution 
of marriage or for any other purpose. 

Your petitioner therefore prays — 

1. That the said marriage be dissolved. 

2. That the co-respondent do pay Rs 

as damages in respect of the said adultery by 
him committed. 
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3. That the co-respondent and the respon- 
dent, out of her separate estate, do pay the 
costs of these proceedings. 

4. That such further and other reliefs 
be given to your petitioner as may be just. 

And for this act of kindness your petition- 
er as in duty bound shall ever pray. 

r. 

DIVORCE. 

DISSOLUTION OF MARRIAGE. 

WIFE’S PETITION tor Dissolution of Marriage under the 
Indian Divorce Aet, IV ot 1869. (5) 

1. That the petitioner A. B., then A. D., spinster (or, as the case 

may be) was on the day of 19 , lawfully 

married to C.D., (hereinafter called the respondent) at 

A copy of the marriage certificate is hereto annexed and marked ‘A\ 

2. That the petitioner and the respondent are domiciled in 
India. 

3. That the petitioner (or respondent) professes the Christian 
religion. 

(5) Status ol wile : The status of the wife, that is, whether ‘spinster’, ‘widow* 
or “the divorced wife of A. B., formerly C. D., spinster’* or “formerly 
the wife of A. B. from whom she obtained a divorce, formerly O. 1)., 
spinster” should be stated. 

(5) Alimony ; Secs. 36, 37, Ind. Divorce Act. 

(5) Custody ol children : Sec. 41, Ind. Divorce Act ; Duncan v. Duncan^ 
A. I. R. 1939 Kang, 352. 

(5) Women adulterer : For the glaring injustice which still exists as between 
the ix)sitioji of a woman charged with adultery where the suit is brought 
under the Ind. and Col. Divorce Jurisdiction Act and that of a woman 
charged with adultery in a suit brought under the provisions of the 
Ind. Div. Act of 1869, sec Sadler v. Sadler, (1935) I. L. R. 62 Cal, 82. 
A party who is named in a divorce plaint as being a person with whom 
the respondent is alleged to have committed adultery should be allowed 
to intervene but it is doubtful if a person so named has the right to 
claim to be added as a party to the divorce proceedings : Stuart v. 
Stuart, (1936) I. L. R. 57 All. 884. 

(5) Damages : No damages may be asked for against the woman adulterer : 
Latey’s Divorce, 12th Edii., p. 506. 

(5) Costs : The prayer should specifically ask for costs : Latey’s Divorce, 
12th Edn., p. 506. 

(5) Other matters : Bee notes under “Husband’s petition for Dissolution of 
marriage", p. 569. 
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4. That after the said marriage the petitioner lived and co- 
habited with the said respondent at and at 

and lastly at , and that there are issues of the said 

marriage, now living, children, to wit : (here state the names 

and dates of birth of children). 

5. That the petitioner resides at 

6. That the respondent resides at 

7. That no previous proceedings with reference to the said mar- 
riage have taken place by or on behalf of either party to the said 
marriage. 

8. That on the day of 19 , at 

the said respondent committed adultery witfi (1. N. (or with a woman 
unknown). 

9. That no collusion or connivance exists between the peti- 
tioner and the respondent for the purpose of obtaining a ilissolution 
of marriage or for any other jiurpose. 

10. (Where alimony pending suit is claimed) That the said res- 
pondent is employed as a and is in receipt of a 

monthly salary of Rs. 

The petitioner therefore prays that the Court 
will decree — 

(1) That the marriage of the petitioner witli 
the said respondent be dissolved. 

(2) That sho may have the custody of the 
children. 

(vl) That the said respondent (and when the 
woman named is a co-respondent) and the co-res- 
pondent do pay the costs of these proceedings. 

(4) (When alimony pending suit is claimed) 
That the said respondent do pay the petitioner such 
sums of money by way of alimony pending suit as 
may seem just. 

(f)) That the petitioner may have such further 
and other reliefs as may be just. 

8 . 

DIVORCE. 

NULLITY OF MARRIAGE- 

WIFE’S PETITION for Nullity of Marriaffo under the 
Indian Dlvoree Act. 

day of ly 


1. That ou the 


, the petitioner 
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A.B., then A.D., spinster, and C.B., (hereinafter called the respon- 
dent) went through a ceremony of marriage at 

2 That after the said ceremony of marriage the petitioner 
lived with the said respondent as husband and wife at 
and at and that the said marriage has never been 

consummated and there is (no issue) of the said cohabitation. 

3. That the petitioner resides at and is 

domiciled in India. 

4. That the said respondent resides at and is 

domiciled in India. 

5. That the said respondent is a (state occupation). 

6. That no previous proceedings etc. (same as paragraph 7 in 
Form No. 7). 

7. That the said respondent was at the time of the said 
marriage and has ever since been incapable of consummating the 
same. 

The petitioner therefore prays that the Court 
will decree — 

(1) That the marriage in fact celebrated bet- 
ween the petitioner and the said respondent be 
declared null and void. 

(2) That the said respondent do pay the peti- 
tioner the costs of the proceedings. 

(3) That the petitioner may have such farther 
and other reliefs as may be just. 


DIVORCE. 

NULLITY OF MARRIAGE. 

HUSBAND’S PETITION for Nullity ot Marriage 
Under the Indian Divorce Act. 

Charge : Bigamy. (6) 

1. That on the day of 19 , the petitioner 

went through a form of ceremony of marriage with 0. B. (other- 

(6) Who can apply for nullity ot marriage : Only the husband or the wife 
‘ can apply for nullity of marriage : Sec. 18, Ind. Div. Act, But when 
tlie husband or wife is a lunatic or idiot, any suit under the Ind. Div. 
Act (other than a suit for restitution of conjugal rights) may be brought 
on his or her behalf by the Committee or other person entitled to his 
or her custody : Sec. 48, Ind. Div. Act. Where the petitioner is a 
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wise M.) in the marriage certificate described as a spinster, at 

2 . That after the said ceremony of marriage the petitioner lived 
and cohabited as man and wife with the said respondent at 

and at and that there are issues of the 

said cohabitation, now living, children, to wit : 

3. That the petitioner resides at and is a 

(state occupation) and is domiciled in . The said 

respondent resides at and is domiciled in 

4. That no previous proceedings etc. (as in Form No. 7). 

5. That on the day of 19 , the said 

respondent, then C. D., spinster (or give other status) was lawfully 

iharried at to L. K., and that the said marriage has never 

been dissolved or annulled, but is still valid and subsisting. 

6. That at the date when the petitioner went through the said 
form of marriage with the said respondent, the said L. K. was (and 
still is — if this is the case) alive. 

The petitioner therefore prays that the Court 
will decree ; — 

(1) That the marriage celebrated between the 
petitioner and the said respondent be declared null 
and void. 

(2) That he may have the custody of his said 
children (where applicable). 

(3) That the petitioner may have such further 
and other reliefs as may be just. 

lO. 

DIVORCE. 

JUDICIAL SEPARATION. 

WIFE’S PETITION for Judicial Separation (on the Ground of 
Cruelty and Adultery) under the Indian Divorce Act. 

1. That on the* day of 19 , your peti- 

tioner, then C. D., spinster, (or give other status) lawfully was marri- 
ed to C. B. (hereinafter called the respondent) at 

2. That after her said marriage the petitioner lived and coha- 

minor, he or she shall sue by his or her next friend to be approved by 
the Court ; Sec. 49, of the said Act. 

(6) Custody of children : Secs. 43 and 44, Ind. Div. Act. 

(6) Defences In a suit for nullity : The sole question in a suit for nullity 
is that of marriage. The respondent cannot therforc raise the pica of 
adultery, cruelty, desertion or any other misconduct. See Manchanda’s 
Divorce, p. 549. 
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bited with the said respondent at and at 

and lastly at and have issues living 

of their said marriage, to wit, — 

3. That the petitioner resides at and is domiciled in 

India. 

4. That the said respondent resides at and 

is domiciled in India. 


5. That no previous proceedings etc. (as in Form No. 7) 

(». That in and daring the years 19... and 19..., at the 

said respondent used violent and abusive language to the petitioner. 

7. That on the day of 19..., at the 

said respondent brutally assaulted the petitioner with a stick causing 
injury (give details). 

H. That since the celebration of the said marriage the said 
respondent committed adultery with some woman unknown, and 
thereby contracted syphilis, and that on or about the day 

of 19 , the said respondeat (wilfully and recklessly) 

communicated such venereal disease to the petitioner. 

9. (When alimony pending suit is claimed) That the said 

resi)ondent is employed as a and is in receipt of a 

salary of Rs. per month. 

10. That the said respondent owns house property in 

(here specify) from which he derives an income of Rs. per 

month. 

11. That no collusion or connivance exists between your peti- 
tioner and the said respondent with respect to the subject of the 
present suit. 

The petitioner therefore humbly prays that the 
Court will decree: — 

(1) That she may bo judicially separated from the 
respondent. 

(2) That she may have the custody of her said 
children. 

(3) That the respondent do pay the costs of these 
proceedings. 

.. (4) (Where necessary) That the Court will order that 

the said respondent do pay to the petitioner such sums of 
money by way of alimony pending suit as may be just. 

(5) That such further and other reliefs may be granted 
to your petitioner as may be just. 
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11 . 

DIVORCE. 

RESTITUTION OF CONJUGAL RIGHTS. 

WIPERS PETITION for Restitution under the Indian Divorce Act. (7) 

1. That the petitioner A. B., then C. D., spinster, was on the 

day of 19 lawfully married C. B. (herein- 
after called the respondent) at 

2. That after her said marriage the petitioner lived and cohabi- 
ted with the said respondent at * . 

3. That the petitioner resides at , and is domi- 

ciled in India. 

4. That the respondent resides at and is domici- 

led in India. 

5. That no previous proceedings etc. (same as paragraph 9, 
Form No. 7). 

6. That on the day of 19 , the said 

respondent without reasonable excuse withdrew from cohabitation 
with the petitioner and has refused and still refuses to render her 
conjugal rights (Set out circumstances of such refusal fully). 

7. That the petitioner sincerely desires a restitution of conjugal 
rights and is willing to render such rights to the respondent (Here 
set out any proof of such sincerity, e. g., any letter written, etc.). 

The petitioner therefore prays that the Court will decree : — 

(1) That the respondent do return to her and render to her 
conjugal rights. 

Or 

That the respondent do take the petitioner home and receive 
her as his wife and render her conjugal rights. 

(7) Jurisdiction : TJie Court shall have jurisdiction where one of the parties 
is a Christian : Amendment of Sec. 2, Ind. Div. Act by Act XXX of 
1927 ; Dalai v. Dalai j A, I. R. 1930 Bom. 385 (F. B.), which was a suit 
by a Christian lady against her Farsi husband. The cause of section in 
a suit for restitution of conjugal rights accrues where the desertion has 
taken place : Weldon v. Weldon, (1883) 9 P. 11. 52. ITic Bombay High 
Court has held that the Court shall have no jurisdiction to grant a decree 
if the respondent is not residing within its jurisdiction ; Wadia v. 
Wadia, (1914) I. L. R. 38 Bom. 125. 

(7) Sineerity of petitioner : Russel v. Russel, A. C. 687. 

(7) Refusal to obey decree — how enforced : Bee O. XXI 9 rr. 32 and 33, O. P. 
Code. 

(7) Answer to a petition fpr restltntloii : Bee. 33^ Ind. Div. Act. 

73 
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(2) That she may have the custody of her said children. 

(3) That the respondent do pay the costs of these proceedings. 

(4) That such farther and other reliefs may be granted to your 
petitioner as may be just. 

12 . 

ELECTIONS. 

PETITION to have the Election of a Councillor of Corporation 
declared void. Charge : Corrupt practice. (7) 

IN THE HIGH COURT OP JUDICATURE AT PORT WILLIAM 

IN BENGAL 

Ordinary Original Civil Jurisdiction. 

In the matter of Sections 46 and 47 of the 
Calcutta Municipal Act (Bengal Act 
III of 1923) as amended by the Calcutta 
Municipal Amendment Act (Bengal 
Act II of 1939) 

And 

In the matter of the Sixth General Election 
of Councillors to the Corporation of 
Calcutta from the non-Mahomedan Cons- 
tituency (Ward No ) 

And 

s. 

In the matter of A, B., residing at 
— Petitioner 

— : versus : — 

C, D., residing at 


To 


— Respondent. 

The Honourable Chief Justice and 

his Companion Justices of the said Honourable Court. 


The humble petition of 

...the petitioner abovenamed 

Sheweth: — 

1. * That the sixth general election of Councillors to the Corpora- 
tion of Calcutta took place on the 19..., pursuant to a Noti- 

(7) Grounds for declaring election void : Section 47 of the Calcutta Municipal 
Act (Act 111 of 1923)and Part I pf Schedule II to the said Act. 
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fication of the Provincial Oovernment published in the Calcutta 
Gazette dated 

(7) Corrupt Practices : Allegations of corrupt practices are not in the nature 
of criminal charges and therefore not governed by the principles appli- 
cable to a criminal case : Per McNair J., in Nasiniddin Ahmed v. Haji 
Mahammad Yusuf ^ (1936) L L. R. 63 Cal. 825. Where a person is 
elected by corrupt practices, his election is liable to be set aside, and the 
fact that such practices have been used by the rival candidates also docs 
not help him because such practices on both sides do not have the cifect 
of cancelling out each other : Ramanna v. Inspector ^ Local Boards, 
Madras, A. I. R, 1937 Mad. 557 (In this case a candidate who was 
elected as a member of the District Board had supplied petrol to 2 pri- 
vate cars which were used for the purposes of his election and had hired 
a bus for the conveying of the voters to the poll. The election was 
declared void ). As to what constitutes a threat to any candidate or any 
voter, see BijU Sahib v. Mahomed Asm, A. I. R. 1934 Mad. 27. For in- 
validity of a nomination paper for want of candidate’s signaturei see 
Ratansi Damji v. Ratansi Virji. A. I. R. 1939 Bom. 335. 

(7) Time for filing election petition : Nasiruddin Ahmed v. Haji Mahammad, 
(1936) I. L. R. G3 Cal. 825. (The proviso iji sec. 46 of the Calcutta 
Municipal Act, giving eight days’ time within wliich to hie the election 
petition is intended to provide the person elected with an opportunity 
of meeting the charges at once and thus to enable the matter to be 
speedily deterrninedi and if substantiated to enable a fresh election to 
be held without delay.). 

(7) Agent of a candidate, who is : Nasiruddin Ahmed v. Haji Mahammad, 
(1936) 1. L.R 63 Cal. 825. (Without doubting that a candidate is al- 
ways responsible for all the misdeeds of his agent committed within 
the scope of his authority, it is always a sound primuple to remember 
that a man may liecome the agent of another either by actual employ- 
ment or by recognition and acceptance, and to establish agency it is 
not necessary to show that the candidate himself knew of an acceptetl 
voluntary service Knowledge and acceptance by other persons in 
control is sufficient. Although in order to make a person chargeable 
as an agent one has to make out some sort of an entrustment by 
the candidate witli some material part of the business in connection 
with his election still such entrustment may be by implication ; but 
that implication ordinarily must arise from the knowledge which it 
appears that the candidate has of the part which the person is taking 
in the election.). 

(7) Eleetion to the Central or Provineial Legislatare : In case of election to 
the Central Legislature, the election petition must bo addressed* to the 
Governor- General ; in case of election to a Provincial LagislatiirO; the 
election petition should be addressed to the Governor of the Province 
under Part III Sec. 3 of the Government of India (Ih-ovincial elections) 
(Corrupt practices and election petitions) Order, 1936. 
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2. That the petitioner's and the respondent's names as elector, 
were registered on the electoral roll for the said general election in 
the said constituency. 

3. That the petitioner and the respondent filed their respective 
nomination papers and were duly nominated as candidates for elec- 
tion as Councillor from the said constituency. 

4. That at the said election, the respondent procured 400 votes 
and the petitioner 395 votes and accordingly the respondent was 
declared elected. 

5. That the election of the respondent was procured or induced, 
by corrupt practices committed by or on behalf of the respondent. 

Particulars : 

(a) That on or about the respondent paid, or caused 

to bo paid through A.B., his agent, a bribe of Rs to 

C. D., an elector in the said constituency, at the latter's place 

of residence at with the object of inducing the said 

C. D. to refrain from voting at the said election (or to vote 
for the respondent). 

(b) That on or about the respondent gave a bribe 

of Rs to G. H., an elector in the said constituency, at... 

with the object of inducing the said G. H. not to stand as a 
candidate for the said election. 

(c) That the reapQndent and/or his agents (give names) 
interfered with the free exercise of the franchise of 
several electors... 

(i) by restraining 5 voters (give names) who happened to 

be at from proceeding to the polling booth to record 

their votes ; 

(ii) by telling the voters near about the polling booth 

between and P.M. that prayers were being 

offered by a Sadhu at the Kalighat Temple against those 
who would vote for the petitioner, thereby threaten- 
ing the voters that if they voted for the petitioner they 
would become or be rendered an object of divine dis- 
pleasure or spiritual censure ; consequently E. F., G. H., 
I. J., and others (whose names are at present unknown to 
the petitioner) who otherwise would have voted for the 
petitioner refrained from so voting. 

(d) That A. B., the respondent's said agent procured, 
and attempted to procure, votes for the respondent by false 
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personations. One K. S. personated his brother D. S., S. S. 
personated B.S., and G. S. personated R. S. All those persons 
were identified at the polling station as voters l>y the res- 
pondent's said agent, who knew or onght to have known 
that they were not voters. 

(e) That the respondent published or caused to bo pub- 
lished in a leaflet, immediately before and during the said 
election, a false statement that the petitioner had withdrawn 
his candidature, which false statement was reasonably 
calculated to prejudice and did prejudice the petitioner's 
election. J. H., and K. H. refrained from voting for the 
petitioner believing such statement to be true. 

(f) That the respondent hired a bus and two taxi cabs 

bearing regtd. nos to convey his voters to the poll and 

supplied petrol to the private cars which were used for the 
purposes of his election. 

6. That the result of the election was materially afl'ectod by the 
aforesaid corrupt practices. 

Your petitioner therefore humbly prays that 
the said election of the Respondent as Councillor 
be declared void and that he bo directed to pay 
the costs of the petitioner and that such further 
and other orders be made as the Court thinks fit. 

And for this act of kindness your petitioner 
shall as in duty bound ever pray. 

13 . 

GUARDIANSHIP. 

PETITION for the Appointment of a Guardian of a Minor. (8) 

(Form of cause-title under the Cal, High Court, O. S. Rules) 

IN THE HIGH COURT OF JUDICATURE AT FORT WILLIAM 

IN BENGAL. 

Ordinary Original Civil Jurisdiction. 

In the^ matter of Guardians and 
Wards Act VIII of 1890, 

And 

In the matter of A. B., soli of K. 
of in the town of 

Calcutta, an infant. 

(8) Contents of application : The application shall, in addition to the 
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To 

The Hononrable Chief Jastice and His Compauion 

Justices of the said Honourable Court, 

The humble petition of B. C. of..., 
in the town of Calcutta 

Bheweth: — 

1. (Follow next Form) 


14 . 

GUARDIANSHIP. 

PETITION for Appointment of a Guardian of a Minor. 

(Form No. 100, App. II, Mad. High Court, O. S. Rules) 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Original Petition No. of 19 

In the matter of T. V. N., a minor. 

1. T. M. N., 1 . 

AND Petitioners. 

2. T, R. N. J 

Petition under the Guardian and Wards Act, 1890, 

The abovenamed petitioners state as follows : — 

particulars required by section 10 of the Act, state whether the minor 
is entitled to any property absolutely, or subject to the rights or in- 
terests of any other person, and whether any property is subject to any, 
and what, incumbrance ; and shall specify all persons of the same degree 
of relationship as, or of nearer degree than, the proi>osed guardian, and 
where a female is proposed as guardian, the nearest male relation of the 
minor ; Rule 3, Chap. XXX, Cal. High Court, O. S. Rules, Ormond’s 
£dn. p. 505. 

(8) Where father of minor la 11 Ting : Where the father of the minor is living, 
and is not proposed as guardian, the application shall also state any 
facts relied on as showing that he is unfit to act as guardian of the 
minor, or that he consents to the application : Rule 4, Chap. XXX, Cal. 
High Court, O. S. Rules. 

(8) Where property of minor la propoaed to be dealt with : Where it is propo- 
^sed to deal with any property of the minor in manner mentioned in 
Section 29 of the Act, the grounds of the application, and the relief 
prayed, shall be stated shortly in the original petition, and it shall not 
be necessary to present n separate petition or application : Rule 5, Chap. 
XXX, Cal. High Court, O. 8, Rules. 

(8) Jnrladletlon : Clause 17 of the Letters Patent, 1965. 
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1. T. M. N., the 1st petitioner, is a land-owner^ and resides 

at and is the elder brother of the abovenamed 

minor. T. R. N., the 2nd petitioner, is a dealer in grain and resides 
at , and is the paternal uncle of the said minor. 

The address for service of the petitioners is {Insert 

names descriptions and residences of the respondents^ if any^ and also 
their relationship to the minor). 

2. The abovenamed T. V. N. is a minor of the age of and 

upwards, having been born on or about the day of 

and is a male^ by religion a Uindu^ of the Saivite sect, and ordinarily 
resides at and is in the custody 

of 

3. {Where the 7ninor is a female). The said minor was married 

on the day of to T. K. N., a land-owner, who is 

now of the ago of and upwards, and resides at or 

(the said minor is unmarried). 

4. The minor is absolutely entitled under the will of his mater- 

nal uncle A. B., deceased (or, as sole surviving son of his father C. 
D., deceased or as the case may be), to the movable and immovable 
properties set out in the schedule hereto, which are approximately of 
the values set out in column 3 to the said schedule, and are in the 
possession of 1st petitioner (or, are respectively in the possession of 
the several persons whose names and residences are set out opposite 
to the several items in column 4 of the said schedule). (Or ivhere 
the minor is not absolutely entitled. ) The minor is entitled, as one 
of the two surviving sons of his father C. D., deceased, jointly with 
the 1st petitioner, and subject to the right of his mother Thoyeaminal 
to maintenance and residence (proceed as above and state the interest 
or share of the minor, as thus \ — The minor is entitled to an equal 
undivided moiety of the said qmoqierties). The approximate total 
value of the said properties {or, of the minor's interest in the said 
properties) is Rs. ; and after deducting the amount of the said 

incumbrances, the approximate net value is Rs. 

5. The only relations of the minor now living are : — (1) the first 
petitioner, his elder brother, (2) the 2nd petitioner, his liaternal 
uncle, (3) Thoyeaminal, his mother, residing at 

and (4) E, P., his sister, the wife of G. H., residing 
at 

6. L. M., the father of the minor, died on or about the day 

of (or is a person of unsound . mind, and incapable 

of managing his own affairs, or as the case may be). 
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7. No gaardian of the person or of the property of the minor 
has been appointed by any person, and no application has at any 
time been made to this or to any other Court with respect to the 
guardianship of the person or property of the minor. {Or P. Q., 
late of {residence and descrijjtion) was, by the will of the said L. M., 
appointed guardian of the person and property of the minor and 
died on or al)ont the day of , an application was 

on the day of made to the High Court by ori- 
ginal petition No. of for the appointment of a 

guardian of the person and property of the said minor ; and by an 
order, dated the day of R. S., late of {residence 

and description) was appointed accordingly. The said R. S. died on 
or about the day of . No other application has 

been made to this or to any other Court with respect to the guardian- 
ship of the person or property of the said minor. 

(Or, R. S., brother of the minor, who died on or about the 
day of by his will dated the day of 

purported to appoint T. V. of {residence and description) guardian of 
the person and property of the minor, but by the law 

to which the minor is subject, such appointment is invalid and of no 
effect). 

H. X. Y., the person proposed as guardian, is a land-owner. He 
is the nearest male relation of the minor, is married, and has 3 
children, and resides with his family at 
He is in good circumstances, having an income of about Rs. 
a year and of good character and reputation, and of good business 
habits, and is a fit and proper person to be appointed guardian of 
the person and property of the said minor. (Or, ivherc a person is 
to he declared to he the guardian,—^, Y. is under the 
law, to which the minor is subject, the guardian of the person 
and property of the minor. He is {state the relationship to the 
minor, and the qualifications of the proposed guardian, as above). 

Items Nos. 2 and 4 of the schedule hereto are in a bad 
state of repair, and unless they are at once repaired, will seriously 
deteriorate in value, and it is to the interest of the minor that the 
sum o£ Rs. should be at once, expended for this 

purpose. It is proposed to raise this sum by a mortgage of items 2, 
3, 4 and 5 of the said schedule on interest at the rate of Rs. 
per cent, per annum. 

{Or, the mortgagees of items Nos, 2 and 3 of the schedule hereto 
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threaten to take proceedings to realize their security ; and in such 
case it is apprehended that the property will not realize its fall 
yalne. It is proposed to concur with the mortgagees in selling the 
property and to inyest any balance after paying off the mortgage 
moneys in Government securities. Or^ the income of the said pro- 
perty which amounts to the sum of Rs. per annum 

or thereabout, is not sufficient to provide for the maintenance of the 
said minor, and his education at the Presidency College, Madras ; and 
it is proposed to sell items Nos. 2 and 3 of the said schedule for this 
purpose (or state any other grounds on which the application is made). 

10. Your petitioners therefore pray — 

(а) That the said X.Y., or soma other fit and proper person may 
be appointed (or declared to be) the guardian of the abovenamed 
infant T. V. N. 

(б) That the security to be given by the said guardian may bo 

fixed at the sum of Rs. and that P. Q. and R. S. may be 

accepted as his sureties. 

(c) That the sum of Rs. a month may bo fixed for the 

maintenance and education of the minor ( ivhere any person is 
entitled to maintenance out of the property of the minors and 
the sum of Rs. a month may bo fixed for the maintenance 

of the said Thoyeammal.) 

(d) That the sum of Rs. a month may be allowed to 

the said guardian as his remuneration, in respect of the collection 
of the rents of the immovable property of the minor. 

(e) That the said guardian may be at liberty out of the income 

of the said minor to expend the sum of Rs, in his thread 

ivearing ceremony, 

(f) That the said guardian may be at liberty to invest any 
balance of the net income of the minor, after payment of the said 
sums and the costs of this application in 

(g) That the guardian may be at liberty to raise the said sum 

of Rs. by a mortgage of items Nos. 2 and 3 of the schedule 

hereto, upon interest at the rate of Rs per cent, per annum, 

and to apply the said sum for the purposes mentioned in paragraph 
10 hereof. 

(A) That the costs of your petitioners of this application may 
be paid by the said guardian (or if the petitioners are to he appointed 
guardians, retained by them) out of the income of the property of 
the said minor. 
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■ (t) ; Foe Qach other relief as to this Coart ’iu»y deem fiir.; 

'll. We declare that the facts above stated are true <^40 oar 
Icudwledge except as to matters Stated to be on iaformatioB[ and 
'belief and as to those matters we believe them to be trae. 

Dated the day of ‘ , 


) • 16 . 

GURDIANSHIR 

PETITION for the Appointment of a Guardian of the Perelon 
and Property of a Minor (iO* 

IN THE COURT OF THE DISTRICT JUDGE OF. 

Petition for appointment of a guardian of the 
person and property of.. a minor. 

The humble petition of 
of 

S h e w e t h : — 

1. That the abovenamed A. B. is a minor of the age of 

having been born on or about day of and 

is a male, by religion a Hindu, and ordinarily resides at 

2. That the said minor is absolutely entitled to the movable 
and immovable properties, set out in the Schedule hereto, which are 
approximately of the value of Rs. 

3. That the said properties are at present in the possession 

of... 

4. That the the said A. B. is at present in the custody of 

5. That th? only relations of the minor, now living, are : — 

(1) This petitioner, his paternal uncle, residing at , 

(2) C. D., hi:3 mother, residing at , and 

(9) Persons entitled to apply for order : Sec. 8, Guard. & Wards Act, 1890. 

(9) Contents of petition : Sec. 10, Guard. & Wards Act, 1890. 

(9) Jniisdietion : See. 9, Guard. A Wards Act, 1890. For power of the 
High Court to confer jurisdiction on Subordinate Judicial Officers, 
* compare Sec. 4A of the Act. Residence is a matter of fact and not a 
matter of presumption: Lakahman v. Ganyaram, A. 1. R. 1932 Bom. 
592. ' ■ ' ■ • 

(0)^ Matters to be considered in appdlntibit ffnardlan : Sec. 17. Guard. A 
Wards Act, 1890. ' ^ ' 
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{3) E. F., his sister, and wife of O, H.. residing at 

6. That no guardian of the person and/or of the property of the 
minor has been appointed by any person, and no application has at 
any time been made to this or to any other Coart with respect to 
the guardianship of the person and/or property of the minor, (or 

O. H., late of .was appointed guardian of the person 

and property of the minor and died on or about the day 

of . No other application has been made to this 

nr to any other Court with respect to the guardianship of the person 
and/or property of the said minor). 

7. That this application is for the appointment of the guardian 
of the person and property of the said minor, 

8. That L. M., the father of the minor died intestate on or 

^bout the day of (or, is a person of unsound mind 

or incapable of managing his own affairs, or cm the case may he). 

9. That your petitioner is the paternal uncle of the minor and 
the said minor is under his care and protection. The petitioner 
is married and has four children and resides with his family at 

. He is in good circumstances, having an income of 
Hs. a year. He is of good business habits and is a tit and 

proper person to be appointed guardian of the person and property 
of the said minor. C. D., the mother of the said minor, has request- 
ed the petitioner to get himself appointed as such guardian. 

10. That suitable provision ought to be made for the education 
and maintenance of the said minor and for the management of his^ 
properties. Item Nos. 2, 3 and 4 of Schedule hereto are in a bad 
state of repair, and unless they are at once repaired, will seriously 
deteriorate in value. 

Your petitioner, therefore, humbly prays for an 
order that your petitioner may be appointed guardian 
of the person and property of the said minor upon 
such terms as may be deemed just. 

And for this act of kindness your petitioner as in 
duty bound shall ever pray. 
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IB. 


GUARDIAN AD LITEM. 


PETITION to appoiot Guardian ad litem. 

(Form No. 72, Part II, Bom. High Court, 0. S. Rules) 

IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 
Ordinary Original Civil Jurisdiction. 


. In the matter oC 
matter of a suit wherein 

is a defendant. 


a minor and in the 
is plaintiff and the: 

Petitioner 


To the Honourable the Chief Justice and Judges of the High 
Court. 

S h e w e t h,— 

1. That is desirous of bringing a suit in 

this Honourable Court against 

2. That is a minor under the age of 

3. That is the testamentary or natural 

guardian of the said minor. 

4. That the said minor resides with 

5. That your petltioneiv.has by letter dated 

served on requested to consent to 

act as guardian for the suit of the said minor, 

6v That hereunto annexed is his consent in writing 
or 

That the said has neglected or refused to 

give such consent (state reason if any) but that 
has by the consent hereto annexed signified his willingness to act 
as such guardian. 

7. That the said . has no interest 

directly or indirectly adverse to such minor. 

8. That he is otherwise a fit and proper person to be such 
guardian. 

Your petitioner therefore prays that the said 
or some other fit and proper person be appointed guardian for the 
suit of the said minor defendant. 
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17 . 

LEAVE TO APPEAL 

PETITION for leave to appeal to His Majesty in Council (10) 
(Form No. 2, App. L., Cal. High Court, 0. S. Rules) 

IN THE HIGH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL. 


IN APPEAL PROM ITS ORIGINAL CIVIL JURISDICTION. 
Appeal No. 

SUIT No. of 19 


versus 


To the Honourable Sir 
Justices of the said Court. 


Appellant to England. 

Respondent to England. 
and his Companion 


The Petition of 

S h e w e t h — » 

1. That this suit was filed by the plaintiff 

in the Court of First Instance who prayed (here set out concise state- 
ment and give amount or value of subject matter). 


2. That the said suit came on for hearing before the Honourable 

Mr. Justice on the day of and 

his Lordship on the day of passed the decree (or 

order) filed of record in this suit on the day of 19 * 

3. That {here insert name of appellant in High Court) feeling 

himself aggrieved by the said decree (or order) filed a memorandum 
of appeal against the same on the day of 

4. That the said appeal came on for argument before the Court 

of Appeal consisting of the Honourable and the 

Honourable . on the day of 

and their Lordships on the day of passed the 

decree (or order) filed of record in this suit on the day 

of 

5. That your petitioner feeling himself aggrieved l)y the said 
decree (or order) is desirous of appealing to His Majesty in Council 
from the same on the grounds following {here state the grounds 
and number them consecutively i, w, Hi, et seq.) 


(10) Cal. High Court O. 8. Euleq, Ormond’s Edn., p. 727 ; O. XLV, rr. 2 & 3, 
:G. P. Code ; Cf. Form No. 134, Bom. High Court, O. 8. Rules. 
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6. That the amount of value of the subject matter of the suit 
in the Court of First Instance and of the matter in dispute or appeal 
to His Majesty in Council is Rs. 10,000/- and upwards (or “that 
the decree (or order) from which an appeal is sought to His Majesty 
in Council involves a claim or question respecting property of the 
amount or value of Rs. 10,000/- and upwards") [Tf the appeal Court 
has affirmed the decree {or order') of the Court below add] and that the 
appeal herein involves a substantial question of law. 

7. That your petitioner is ready and willing to comply with 
the rules and orders as to giving security for costs and otherwise 
regulating appeals to His Majesty in Council. 

Your petitioner therefore prays that your Lordships will be 
pleased : — 

(a) to grant him a certificate that {here state nature of certi- 
ficate required as set out in paragraph 0) and 
(2») to admit his petition and to transmit to His Majesty in 
Council under the seal of this Court a correct copy of the 
record so far as is material to the questions in dispute 
herein. 

I the petitioner abovonamed make solemn 

affirmation (or oath) and say that what is stated in the foregoing 
petition is true to my knowledge, information and belief. Solemnly 
affirmed (or sworn) by 

at this day of 19 . 


18 . 

LEAVE TO APPEAL 

PETITION tor leave to appeal to the Federal Court. 

(Form No. 4, App. L., Cal. High Coart, O. S. Rales) 

IN THE HIGH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL. 

(In Appeal from its Original Civil Jurisdiction). 
Appeal No. 

Sait No. of 19 . . 

. Appellant to Federal Court. 

versus 

■ . . : Respondent to Federal Court. 
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;! Td the' Honojir able Sir, alid hi» 

Cpmpamoii Jasticea of the aaid Coart. 

The petition of 

S h e w e t h : 

1. That this suit was filed by , the 

plaintiff in the Court of First Instance who prayed (here set out 
consise statement and give amount o f value of subject matter). 

2. That the said suit came on for hearing before the Honourable 

Mr. Justice and on the day of 

19 , the decree (or order) was made which waa 
filed of record in this suit on the day of 19 » 

il. That Qiere insert name of aiipellant in High Court) feeling 
himself aggrieved by the said decree (or order) filed a inemorandum 
of appeal against the same on the day of 19 . 

4. That the said appeal came on for hearing before the Court 

of Appeal consisting of the Hon'ble - and the 

Hon'ble and on the day of 19 , 

the decree (or order) was made which was filed of record in this 
suit on the day of 19 , 

5. That on the day of 19 the Court 

certified that the case involved a substantial question of law as to 
the interpretation of the Government of India Act, 1935, and/or any 
Order in Council made thereunder. 

G. That your petitioner feeling himself aggrieved by the said 
decree (or order) is desirous of appealing to the Federal Court 
from the same on the grounds following (here state the grounds 
and number them consecutively i, ii, m, et seq.) 

7. That the amount of value of the subject-matter of the suit 
in the Court of First Instance and of the matter in dispute on 
appeal to the Federal Court is Rs. 10,000 and upwards [or “that the 
decree (or order) from which an appeal is sought to the Federal 
Court involves a claim or question respecting property of the amount 
or value of Rs. 10, OOO and upwards’^] and that the appeal . herein 
involves a substantial question of law. 

8. That your petitioner is ready and willing to comply with 

the rules and orders as to giving security for costs and otherwise 
i^egulating appeals to the Federal Court. ^ 

Your petitioner therefore prays that your Lordships will be 
pleased — 

(a) to grant him a certiheate that (here state nature of 
certificate required as ^ set out in paragragh 7) and 
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(b) to admit his petition and to transmit to the Federal Court 
under the seal of this Court a correct copy of the record 
so far as is material to the questions in dispute herein. 

I, the petitioner abovenarned make 

solemn affirmation (or oath) and say that what is stated in the 
foregoing petition is true to my knowledge, information and 
belief. 

Solemnly affirmed 

(or sworn) by at 

this day of 19 

Before me. 

Commissioner for Oaths. 


lO. 

LEHERS OF ADMINISTRATION. 

PETITION tor Grant of Letters of Administration. 

(Form No. 88 Part II, Bom. High Court O. S. Rules) 

IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 

Testamentary and Intestate Jurisdiction. 

Petition for letters of administration of the property and 
credits of Deceased. 

s. 

Petitioner. 

S h e w e t h , 

That the abovenarned t died at 

on or about the day of 

2. That the said deceased at the time of his death left (a) 
property within the Town and Island of Bombay and within the 
Presidency. 

3. That the said deceased died intestate and that due and 
diligent search has been made for a will but none has been found. 

4. That the said deceased left him surviving as his only 

next-of-^kin according to {b) law residing at 

5. That the petitioner as *• of the deceased 

* Insert name in full and profession. If deceased was a bachelor or. 

s'^inster that should be stated, 
t Insert name of the deceased. 

{a) Or had fixed place of abode at. 

{b) Here state what law. 

** State the relationship to the deceased. 
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claims to be entitled to a share of the 

estate. 

6. The petitioner has traly set forth in Schedule No. I hereto 
all the property and credits which the deceased died possessed of 
or entitled to at the time of his death which have or are likely to 
come to the petitioner’s hands. 

7. That the petitioner has also truly set forth in Schedule No. II 
(c) all the items that by law he is allowed to deduct. 

8. That the said assets exclusive of what the deceased may 
have been possessed of or entitled to as a trustee for another and 
not beneficially or with power to confer a beneficial Interest and 
also exclusive of the items mentioned in the said Schedule No. II 
but inclusive of all rents, interests and dividends and increased value 
since the date of his death are under the value of Rs. 

9. That no application has been made to any District Court 
or Delegate or to any# High Court for Probate of any will of 
the said deceased or letters of administration with or without the 
will annexed to his property and credits. 

The petitioner therefore prays that letters of 
administration may be granted to him 
having effect throughout (d) the Bombay 
Presidency. 

I the petitioner abovenamed do selemnly 

declare that what is stated in paragraphs is true to my own 

knowledge and that what is stated in the remaining paragraphs is 
true to the best of my information and belief and I believe the same 
to be true. 

Solemnly declared at 
aforesaid this day of 

Before me', 

Associate. 


(c) Full particulars of debts due by the estate, including names of creditors, 
amounts of claims and the dates when they became due, must Ive given 
in the Schedule. 

* Or if made state to what Court, by what person and what proceedings have 
been had. 

(d) Or throughout British India. 

75 
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20 

LEHERS OF ADMINISTRATION. 


t Pt III. 


PETITION for Grant of Letters of Administration with the 

Will annexed. 

(Form No. ‘JO, Part II, Bom. High Court, 0. S. Rules) 

IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 

Testamentary and Intestate Jurisdiction. 

Petition for letters of administration with the will 
annexed of the property and credits of* 
deceased. 

Petitioner. 

S h e w e t h, 

1. Tliat the abovenained (a) died at 

on or about the day of 

2 . That the said deceased at the time of 
left (b) property within the Town and Island of Bombay 
the Presidency. 

3. That the writing hereto annexed and marked 
in his last will and testament. 

4. That the said will was duly executed at (c) 

on the day of ^ 

5. That by the said will the deceased appointed ** 
sole executor thereof, but ho has since died, to wit on the day of 

without having proved the said will, and that the 
petitioner is the of the deceased. 

(5. That the petitioner has truly set forth in Schedule No. I 
hereto all the property and credits which the deceased died 
possessed of or entitled to at the time of death which 

have or are likely to come to his hands. 

7. That the petitioner has also truly set forth in Schedule 
No. II (d) all the items that by law he is allowed to deduct. 

* Insert name in full and profession. If deceased was a bachelor or spins* 
ter that should be stated. 

(a) Insert name of the deceased. 

(b) Or had a fixed place of abode at 

(c) State where. 

•• Or no executor as the case may be. 

(d) Full particulars of debts due by the estate including names of creditors, 


death 
and in 
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8. That the said assets exclusive of what the deceased may have 

been possessed of or entitled to as a trustee for another or others and 
not beneficially or with power to confer a beneficial interest and also 
exclusive of the items mentioned in the said Schedule No. 11 but 
inclusive of all rents, interests and dividends and increased value 
since the date of death are under the value of Rs. 

9. That the said deceased left surviving 

as his only next-of-kin according to * residing at 

10. That no ** application has been made to dny District Court 
or Delegate or to any other High Court for probate of any will of the 
said deceased or letters of administration with or witliout tlic will 
annexed to his property and credits. 

The petitioner prays that letters 
of administration with the said 
will annexed may bo granted 
to him as the of the 

said deceased having efl’ect 
throughout the Bombay Presi- 
dency. 

1 the petitioner abovenamed 

do declare that what is stated in paragraphs is true to my 

own knowledge, and that what is stated in the remaining paragraphs 
is true to the best of my information and belief and 1 believe tho 
same to be true. 


Declared at 
aforesaid this day of 


Before me, 
Associate. 


amounts of claims and the dates when they became due must be given 
in the Schedule. 

* State what law. 

Or state if prior application made, 
t Or throughout British India.*. 
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LEHERS OF ADMINISTRATION. 

PETITION for Judge^s order to apply for Letters of 
Administration 

(Form No. 94, Part II, Bom. High Court, 0. S. Rules) 

IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 
Testamentary and Intestate Jurisdiction. 

Petition for letters of administration 
of the property and credits of 
deceased, 

Petitioner. 

S h e w e t h , 

1. That the deceased abovenamod died 

at on or about the day of 

2. That the said deceased left property in 
and within the 

3. That the said deceased died intestate as this petitioner belie- 
ves and that although due and diligent search has been made for a 
will of the deceased none has been found. 

4. That the said deceased at the time of death left him surViv- 
ing 

5. That the petitioner is the of the said minor 

who lives with and under the care and protection of your petitioner. 

6. That in order to protect the property left by the deceased 
and in the interest of the said minor your petitioner is desirous of 
applying to this Court for letters of administration and with that 
view to make a proper petition to this Court. 

7. That your petitioner has no interest in the estate of the 
deceased directly or indirectly adverse to that of the said minor 

except so far as her maintenance is concerned. 

8. Your petitioner prays that she as the of said deceased 

and the mother of the said minor may be appointed for the purpose 
of applying for the letters of administration to the property and ere- 
dits of the said deceased for the use and benefit of the said 
minor and limited to the period of 

hi# 


minority. 
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I the petitioner abovenamed do declare that 

what is stated in paragraphs of this petition is 

trne to iny own knowledge. 

Declared at 

aforesaid this day of 

Before me, 

Associate. 


PROBATE. 

1. PETITION for Grant of Probate. 

(Form No. 83, Part II, Bom. High Court, 0. S. Rules) 

IN THK HIGH COURT OF JUDICATURE AT BOMBAY. 
Testamentary and Intestate Jurisdiction. 

Petition for probate of the will of • 

Petitioner. 

S h e w e t h, 

1. That the abovenamed (a) died at 

on or about the day of 

2 . That the said deceased at the time of his death left (b) 
property within the Town and Island of Bombay and in the Presi- 
dency of Bombay. 

3. That the writing hereunto annexed and marked 

is his last will and testament. 

4. That the same was duly executed at (c) 

the day of 

5. That the petitioner is the executor (d) named in (e) the said 
will. 


* Insert name in full and profession. If deceased was a bachelor or spinster 
that should be stated. 

(a) Insert name of the deceased. 

(b) Or had a fixed place of abode at. 

(c) State where. 

(d) Oir one of the executors. 

(e) Or according to the tenor thereof. 
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6. That the petition has truly set forth in Schedule No. 1 here- 
to all the property and credits which the deceased died possessed of 
or entitled to at the time of his death which have or are likely to 
come to his hands. 

7. That the petitioner has also truly set forth in schedule No. II 

(f) all the items that by law he is allowed to deduct. 

8. That the said assets exclusive of what the deceased may have 
been possessed of or entitled to as a trustee for another and not 
beneficially or with power to confer a beneficial interest and also 
exclusive of the items mentioned in the said Schedule No. II, but 
inclusive of all rents, interests and dividends and increased value 
since the date of his death are under the value of Rupees 

0. That the said deceased left him surviving as his only noxt- 

of-kin according to (g) law. 

10. That no application has l)eon made to any District Court (h) 
or Delegate or to any other High Court for probate of any will of 
the said deceased or letters of administration with or without the 
will annexed to his property and credits. 

The petitioner prays that probate may be 
granted to him having effect through- 
out (i) the Bombay Presidency. 

1, the petitioner 
abovenamed do solemnly declare that what is stated in paragraphs 

is true to my own knowledge and that what is stated in the 
remaining paragraphs is true to the best of my information and 
belief and I believe the same to be true. 

Solemnly declared at 
aforesaid this day of 

before me, 

Associate. 


(f) Full particulars of debts due by the estate, including names of creditors, 

amounts of claims, and the dates when they became due must be given 
•in the Schedule. 

(g) Here insert what law. 

(h) Or if made state to what Court, by what person and what proceedings 

have been had. 

(i) Or throughout British India. 
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S3. 

PROBATE. 

1. PETITION for Grant of Prabate. 

(Form No. 108, App. II, Mad. High Court, O. S. Rules) 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Testamentary and Intestate Jurisdiction, 

(Original Petition No. of 19 .) 

In the matter of the will of A. B., of {description) deceaseil. 

1. C. D. and 

2. E. F. 

ou 

Between : — 

1. C. D. and 

2. K. F. 

AND 

1. G. II. and 

2. J. K. 

The abovenamed petitioner states as follows : — 

1. C. D., the petitioner, is a land-owner and resides at 

. The address of the petitioner for service 
of all notices and process is 

2. E. F., the respondent, is 

3. The abovenamed A. B. died on the day of 

at whore he was then residing i)OSSossed of pro- 

perty within the Presidency of Madras (and also within the Presi- 
dency of ). 

4. The writing hereunto annexed, now shown to the petitioner 

and marked with letter A., is the last will and testament of the said 
A. B., and was duly executed by him at on 

the day of in the presence of the witnesses 

whose names appear on the foot thereof, 

5. That the petitioner is the executor (or one of the executors) 
named in (according to the tenor thereof) the said will. 

6. The amount of the assets which are likely to come into the 

petitioner’s hands does not exceed in the aggregate the sum of 
Rs and the net amount of the said assets, after deducting all 


Petitioners 


Petitioners 


Respondents. 
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items which the petitioner is by law allowed to dedact is of the 
value of Rs. 

7. That no application has been made to any District Coart or 
Delegate or to any other High Court for the probate of any will of 
the said deceased or letters of administration with or without the 
will annexed of his property and credits. 

8. That the petitioner hereby undertakes to duly administer 
the property and credits of the said A. B. deceased and in any way 
concerning his will by paying first his debts and then the legacies 
therein bequeathed so far as the assets will extend and to make a 
full and true inventory thereof and exhibit the same in this Court 
within six months from the date of grant of probate to the peti- 
tioner, and also to render to this Court a true account of the said 
property and credits within one year from the said date, 

9. Your petitioner, therefore, prays : 

(a) that he may be allowed to prove the will in common 
form, and that probate thereof, to have effect throughout 
the whole of British India (or limited to the Presidency of 
Madras), may be granted to him. 

I, C. D., the petitioner abovenamed, do solemnly declare that 
what is stated in paragraph is true to my own knowledge, 

and that what is stated in the remaining paragraphs is true to 
the best of my information^ and belief, and I believe the same to 
be true. 

Solemnly declared at 
l)y the aforesaid this day of 

I, J. K., of (residence and description) one of the witnesses of 
the said will and testament of A. B.. the testator mentioned in the 
petition, declare that I was present together with 
at the house of and we did then and there see the 

said deceased sot and subscribe his name at the foot of the said 
will now shown to me and marked A and declare and publish the 
same as and for his last will and testament, and that thereupon, I 
and the said did at the request of the said deceased 

and in the presence of each other, all being present at the same 
time, set and subscribe our respective names and signatures at the 
foot of the said will as wUness thereof. 

Before me 

Commissioner, 
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PROBATE 

PETITION for Grant of Probate. (11) 

(District Conrt Form). 

IN THE COURT OF THE DISTRICT JUDGE OF 

Petition for Probate. 

The humble petition of of 

S h 0 w e t h : — 

1. That one A. B., who in his life time was a Hindu governed 

by the Dayabhaga School of Hindu Law, died at on the 

day of 

2. That the deceased at the time of his death had a fixed place 

of abode at within the jurisdiction of the Court (or had 

some property within the jurisdiction of the Court). 

3. That the writing hereunto annexed is his last will and 

testament, written in the language, an English tran- 

slation whereof by one of the translators of the Court is hereunto 
annexed and marked with the letter ‘A’. 

4. That the same was duly executed at ... on day 

of 

5. That the petitioner, the eldest son of the testator, is the exe- 
cutor named in the said will. 

6. That the amount of assets which are likely to come to 

your petitioner's hands is of the value of Rs,... as fully set 

forth in your petitioner’s affidavit hereto annexed and marked ‘B*. 

7. That to the best of your petitioner's belief no application 
has been made to any other Court for probate of the said will or 
for letters of administration of the property and credits of the 
deceased. 

Your petitioner therefore humbly prays that 
probate of the said will be granted to your petitioner 
as the sole executor named therein, and for this 

(11) Sec. 2 70 (2) (a), Ind. Sue. Act, 1925. Where the application is to the 
District Judge and any portion of the assets likely to conic to the 
petitioner’s hands is situate in another province, the petition shall 
further state the amount of such assets in each province and the 
District Judges within whose jurisdiction such assets are situate : 
See. 276 (3). Ind. Sue. Act, 1925. See Secs. 280, 281, Ind. Sue. Act. 


76 
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act of kindness yoar petitioner as in duty bound 
shall ever pray. 

I, petitioner do declare that 

what is stated in the petition is true to the best of my information 
and belief. 

(Signature of the petitioner). 

I (C. D.), one of the witnesses to the last will and testament 
of the testator mentioned in the above petition, declare that 1 was 
present and saw the said testator afii)c his signature (or mark, 
thereto (or that the said testator acknowledged the writing annex- 
ed to the above petition to be his last will and testament in my 
presence). 


as. 

RECEIVER. 

APPLICATION for Appointment of a Receiver in an 
Administration Suit against ^Executor. (12) 

The humble petition df the plaintiff abovenamed 

Sheweth: — 

1. That your petitioner has filed the above suit for construction 
of the will of A. B, deceased, for ascertainment of the rights of 
the parties thereto, for administration, tor discovery and appoint- 
«ment of a receiver. 

(12) Referenee : Haines v. Carpenter, 1 Woods 262 (Amer.); cited in High, pp. 
664, 665 (P(fr Woods J., A strong case must be made out to induce the 
Court to dispossess a trustee or executor who is willing to act ; fd. in 
Surendra Kumar Roy Chowdhury v. Suskil Kumar, (1928) I. Ij. K. 55 
Gal. 249, 259 ; Pandurang v. Dwarkadas, (1933) 35 Bom. L. R. 7(X} (The 
Court does not as a rule appoint a receiver as against executors who 
have obtained probate, unless there is gross misconduct or mismanage- 
ment and waste on their part. The Court has, apart from the Succession 
Act, general jurisdiction to appoint a receiver in any case in which it 
may appear just and convenient to do so. Such appointment cannot 
beolaimed as of- right merely because the proceedings are contested ; 
<but whenever there is a boda fide dispute and a case of necessity has 
^been made out, the Court in its discretion generally makes the grant.) ; 
Srimaii Prosonomoyi Devi v. Beni Madhab, (1863) 1. 1# R. 5 All. 556 
(The mere fact that a plaintiff in his plaint makes violent and wholesale 
charges of \waste andi malversation against a defendant in possession of 
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2. That As. B., the father of the petitioner, died February,. 5th, 

19 having; made hie will dated January 6lh, 19 and: 

appointed the opposite party his executor, who proved, hie. will. 
May 10th, 19 

3. That by his will the said testator made pravision for paying/ 
of certain debts and: gave direotious as to certain bequests, and 
monthly legacies and ultimately left the* properties movable and 
immovable, particulars whereof are set out in Schedule ‘^A!’ hereto 
annexed, to the petitioner. 

4. That after the grant of probate the opposite party has been 
administering the estate of the deceased as executor. 

5. That the opposite party has been guilty of gross misconduct, 
mismanagement and breach of duty in the administration of the 
said estate. 


Particulars : 

(a) He colluded with C. D. and E. D., debtors to the estate, 

and allowed the claims against them amounting to Rs 

to be barred. 

(h) He has been mixing up the funds of the estate with 
his own funds and has put all the moneys of the estate into 
his personal account with Bank. 

(c) He has not filed any inventory or accounts. 

(d) He has not made any investments of the surplus 
moneys of the estate in his hands. 

(e) He has not been, paying the legacies regularly 
although he has sufficient funds in. his hands. 

(/) 

(ff) 


property as executor under a will or as a tenant for life, and upon 
this basis applies for a receiver to be appointed, it is not a necessary 
ooBsequence that* such; appeintment should, be made) followed, in 
Muhammad Askari v. NUar \ I. L. B. 43 All. .311, 313 ; 

Hhnanjan Y. Emanjan^ A. I; B.. 1927 Bang. 135 > (where a ^ receiver was 
appointed on the ground; thab an.exeeutor- failed to file ;tlie inventory 
of the propei-ty and the accounts, within the time prescribed by law 
and did not account' for 4 years’ income from the estate.) ; Ma Khatoon 
v;Ma Mya, A; I. Bkl934Bangi 153 (Where noioharge of maladministra- 
tion and waste had been allegedi a* mere, claim. to property made by 
on alleged daughter of the deceased was held to be no ground for the 
appointment of the receiver) ; 
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6. That the opposite party is saddled with debts and his pro- 
perties are heavily mortgaged (state amount of debts and value of his 
properties). 

7. That the opposite party has in his hands over 

rupees belonging to the estate, which sum is considerably more than 
the amount of his security bond, and your petitioner is apprehensive 
that the opposite party will utilise the funds of the estate for pay- 
ment of his own debts or otherwise misappropriate the same. 

8. That the estate is liable to imminent danger of waste. 

9. That the opposite party is an unfit and incompetent person 
to act as executor. 

10. That in the premises it is just and convenient that a 
receiver should forthwith be appointed of the estate until the disposal 
of the suit or further order. 

Your petitioner therefore humbly prays for 
an order that a receiver be forthwith appointed 
of the said estate until the disposal of the suit 
or further order and that such further and other 
orders be made as the Court thinks just and proper. 

And for this act of kindness your petitioner 
as in duty bound shall ever pray. 

" 28 . 

RECEIVER. 

APPLICATION for Appointment of a Receiver in a Suit based 
on a Simple Mortgage. (18) 

1, That on the opposite party executed a deed of 

simple mortgage for Rs in favour of the petitioner in respect 

of premises No .fully described in schedule “A’* hereto 

annexed. 

(13) Jurisdiction of Court to appoint Receiver In a Suit based on a simple mort- 
gage : According to a Full Bench case of the Allahabad High Court, in 
the case of a simple mortgage where the mortgagor is in possession, the 
Court has no power to appoint a Receiver : Ram Sivariip v. Anandi Lai, 
(1936) I.L.R. 58 All. 949 (F B.). In a recent case, a different view has been 
token by the Bombay High Court, namely, that in a suit on a simple 
mortgage the Court has jurisdiction to appoint a Receiver even after the 
making of a preliminary decree for sale : Damodar Moreshwar v. Radha^ 
bai Damodar, I. L. R. (1939) Bom. 82, following Paramasivan Pillai 
V. Bamasami Ohettiar^ (1936) I.L.R. 56 Mad. 915 (F. B.) ; 8, 0. Venkenna 
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2. That the said mortgage contained an obligation on the part of 
the mortgagor to repay the mortgage money with interest at 6 per 

cent, per annum on and a provision that if the money 

was not paid on or before that date, the mortgagee should be at 
liberty to bring the mortgaged property to sale. 

3. That the mortgagor, opposite party, made default in payment 

and accordingly on the i3etitioner filed the above suit to 

enforce his mortgage. 

4. That the preliminary decree in the said suit was made 

on The said decree provided that in default of payment 

of the amount to be found within..... the plaintifT might 

apply for sale of the mortgaged property. 

5. That montlis have elapsed since the preliminary 

decree was made. 

6. That interest amounting Rs is in arrears. 

7. That rates and taxes amounting to Rs are also in 

arrears. 

8. That the mortgaged property has been allowed to fall into 
disrepair (give particulars). 

9. That the value of the property, which will not exceed 
Rs. — , will be insufficient to meet the arrears of rates and taxes and 
the plaintiff's claim in full and consequently the security is in 
jeopardy. 

10. That the mortgaged property yields an income of Rs 

per month. 

11. That it is necessary that the income of the property should 
be applied for payment of rates and taxes in arrears and for repairs 
and next in payment of the petitioner's dues. 


V. Mangammal, (1936) I.L.R. 14 Rang. 308 (F.B.) ; Gobind Singh v. Pww- 
jah National Bank, A. I. R. 1935 Lah. 17. 

(13) Ground for appointment of a Receiver : Mere fact that interest is in arrears 
does not entitle the plaintiff to have a Receiver appointed. It must be 
shown that the mortgagee, having originally been secure, finds that tlio 
security is likely to be insufiieient, either by reason of considerable 
accumulation of interest or by reason of depreciation of the value* of the 
property itself : S. K. R. M, Cheilyar v. E. A. Chettijar, A. I. R. 1935 
Rang. 525 ; cf. S. G. Venkenna v. M. 0. Manganimalj (1936) 1. L. R. 14 
Rang. 308 ; cf. also Ma Joo Ten v. Gollector of Rangoon, (1934) 1. 1^. R, 
12 Rang. 437. 
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12. That in the oircumstancea it is jast and convenient that a 
Receiver should forthwith be appointed of the mortgaged property. 

Your petitioner therefore humbly prays for an order — 

(a) That a Receiver be appointed of the mortgaged 
property pending the sale ; 

(b) That the Receiver so to be appointed be directed to 
take immediate possession of the mortgaged property and, 
out of the rents issues and profits thereof, to pay the rates 
and taxes in the first instance, and next to execute the 
urgent and necessary repairs, and lastly to pay the net 
balance to the petitioner towards his claim under the 
decree ; 

(c) That such further and other orders be made includ- 
ing the costs of this application as the Court thinks fit 
and proper. 

And for this act of kindness your petitioner as in duty 
bound shall ever pray. 

RECEIVER. 

APPLICATION for Appointment of interim Receiver in a 
Partition Suit. (14) 

The humble petition of the plaintiff 
above-named 

S h e w c t h : — 

1. That one A. 6., late of died intestate on or 

about. leaving him surviving the petitioner and the opposite 

party, his sons and heirs under the Dayabhaga School of Hindu 
Law, and leaving movable and immovable properties of consider-' 
able^ value and extent. Particulars of the said properties) as far as 
the petitioner has been able to ascertain, are set out in Schedule “A'’ 
hereto annexed. 

(14) Jiiritdiction of Court : The Court has jurisdiction to place the whole of a 

es/afe out of which a plaintiff seeks to have his share partitioned 
• in the hands of a receiver : Poreshnath Mookerjee v. Omerto Nauih Mitter, 
(1890) I. L. R. 17 Cal. 614 ; Suprasanna y. Upendra, (1913-14) 18 
C. W-. N. 533, 536 ; c£. Mai Du v. Mai Oh Qyi, (1927) 1. L.. B. 5 Bang. 70 
(where, upon the facta of the case, the Court refused to appoint a Beceiver 
of the whole property). 
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2. That at the time of the death of his father the petitioner was 
a minor, aged 12, and the opposite party was aged 28. 

3. That after the death of A. B, the opposite party managed 
the said joint family properties as Karta. 

4. That the average net income of the said properties was and 
is abont Rs. 15,000/- annually. 

5. That the petitioner attained majority on 

6. That in January, 19,.., the petitioner verbally requested 
the opposite party, (a) to disclose to him what the joint family 
properties consisted of at the time of the death of their father 
and what they consisted of then, (b) to explain to him the accounts 
relating to the said properties, and (c) to allow him to participate in 
the management of the said properties, but the opposite party put off 
giving the petitioner any information as regards the said properties, 
and positively refused to show him any accounts or to allow him to 
take any part in the management of the said properties. 

7. That by reason of the unreasonable attitude of the opposite 
party towards the petitioner, considerable ilhi(6eling was created 

between them, and consequently sometime 19..., the 

petitioner removed, as he was comi)elled to do, wtii the joint family 
dwelling house at .....to a rented house at 

8. That since then, the opposite party is in exclusive possession 
and enjoyment of the joint family properties and has completely 
withheld payment of any sum to the petitioner out of his undivided 
one-half share of profits in the joint estate. 

9. That on... the petitioner instituted the above suit against 

the opposity party for partition, discovery and accounts. 


(14) Groundfl tor apaolntineat of Reeelver : 

(«) Ezclttsion of plaintiff, although no ease of waste made out : Ratnji Ham 
V. Salifpram, (1909-10) 14 0. W. N. 248 ; Basant Ham v. Dasmdhi Mai, 
A. I. B. 1929 Lah. 497 ; Swaminathanv, Somaaundaram^ A. L K. 1938 
Mad. 730 (where plaintiff was not able to get his fair share of income) ; 
cf, Suprasanna Hoy v. Vpendra Narain Roy^ (1913-14) 18 C. W. N. 534, 
536. 

fii) Mismanagement and waste: Krishnanv. Nani Maruoalamma A. I. It. 
1935 Mad. 402 ; Hanamayya v. Venkatasubbayya, (1695) I. L. It. 18 
Mad. 23. 

(Hi) Likelihood of debts being realised and settlement of these debts arrived 
at without the plaintiff’s knowledge -and In a manner prejudicial to 
plaintiff : Manohar Lai v. Kiahan Lai, A. I. B. 1938 Lah. 10. 
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10 . That the petitioner is paying Rs. 60 /- per month as rent of 
the house he is occupying, and requires at least Rs. 150 /- per month 
for his personal expenses and also other sums of money for expenses 
in connection with the prosecution of this suit. 

11 . That the petitioner has no independent source of income 
apart from the properties now in the exclusive possession and enjoy- 
ment of the opposite party as aforesaid. 

12 . That in the circumstances it is just and convenient that a 
Receiver should be appointed of the said joint family properties. 

Your petitioner therefore humbly prays for an order — 

(a) that the Olficial Receiver of the Court or such other 
person as the Court may select, be appointed Receiver 
of the said joint family properties pending the disposal of 
the suit or until further order. 

(5) that the opposite party be directed to forthwith 
make over to the said Receiver the joint family properties 
specified in annexuro ‘'A" hereto and such other proper- 
ties, not included in the said annexure but forming part of 
the joint estate in his possession, and all documents, books 
of accounts and papers relating to the said joint estate ; 

(c) that the said Receiver be directed to pay to the 

petitioner every mouth Rs .or such other sura of money 

to be tixod b;^ the Court until the disposal of the suit 
or further order. 

(d) that such further and other orders be made as the 
Court thinks lit, 

And for this act of kindness your petitioner as in duty 
bound shall ever pray. 

(14) Appointment of a party as Receiver The Court will not appoint a party 
to the action as a receiver unless by consent or unless there are special 
circumstances justifying such appointment : Jan Mahomad v. Qhuhim 
Rasul Khan, A. I. R. 1923 Sind 37 ; Bhagtvan Das v. Sheonandan 
Prasad Sahu, (1925) L L. R. 3 Pat. 964. 

(14) Temporary lojunetion and appointment of Recelver—distinetion between:-- 
The distinction between a case in which a temporary injunction may 
be granted, and a case in which a receiver may be appointed is that, 
while in cither case, it must be shown that the property should be 
* preserve I from waste or alienation ; in the former case, it would be 
sufficient if it be shown that the plaintiff in the suit has a fair 
question to raise as to the existence of the right alleged ; while in 
the latter case, a good prima facie title has to be made out : Ghandidat 
Jha y. Padtnanand Sing Bahadur^ (1895) 1. L. R. 22 Cal. 459. 
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28 . 

RECEIVER. 

APPLICATION for Appointment of a Receiver of a 
Partnership Business. (15) 

The humble petition of the plaintiff above- 
named 

Sheweth: — 

1. That on or about 19 the petitioner instituted 

the above suit for dissolution of the partnership business of 

of which the parties hereto are partners, for appointment of a 
receiver and for other reliefs. 

2. That on ' 19 the petitioner entered into partnership 

articles with the opposite parties (defendants Nos. 1 and 2) for 
carrying on business in leather goods under the firm of 

3. That by the said partnership articles it was inter alia 
agreed — 

(а) that the petitioner would do the canvassing in con. 
nection with the said business and that the opposite parties 
would otherwise manage the said business and remain in 
charge of the partnership assets and of tho books of 
account relating to the business ; 

(б) that no partner daring the continuance of the part- 
nership should carry on a separate trade on his own 
account ; 

(c) that the partners should contribute to the capital, 
and would be entitled to the profits, and be liable for the 
losses, of the business, in equal shares. 

4. That accordingly the partnership business was started on 

and has been carried on since. 

(15) Grounds lor appointment ol a receiver in a partnership action The 

following are among the grounds for appointment of a receiver of a- 
partership business : 

(i) Where, by agreement, the partners have divested themselves of 
their right to wind up the affairs of the concern : Davis v. Amer, (1851) 
3 Drew 64. 

(it) Where business has been brought to a complete deadlock : Re 
Yenidje Tobacco Co., Ltd,, (1916) 2 Ch. 426. 

(ifi) Where tiiere has been gross mis- management : Smith v. Jeyes, 
(1841) 4 Beav. 495. 

tiv) Where one partner excludes another partner from the manage* 
ment of the partnership : Const v. Harris, (1824) 37 E. B. 1191. 

77 
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5. That in September, 19 the petitioner came to know — 

(а) that the opposite parties, in breach of the partnership 

agreement, were carrying on a separate trade in leather goods 
on their own account with partnership property under 
the name of ; 

(б) that the opposite parties had already made away with 
(give particulars of assets) ; and 

(c) that they colluded with A. B. and C. D., debtors of 

the firm, to the extent of Rs.,.....and Rs respectively, 

and allowed them to delay paying their debts. 

6. That the opposite parties have refused to render any account 
of their dealings with the partnership assets to the petitioner and/or 
to allow him to take any part in the management of the business. 

7. That the opposite parties are so conducting the business 
that the partnership funds are in danger of being lost. 

8. That there have been considerable quarrels and disagree- 
ments between the petitioner on the one hand and the opposite 
parties on the other occasioning a complete deadlock in carrying on 
the business. 

9. That in the premises it is just and convenient that a recei- 
ver should forthwith be appointed of the partnership business. 

Your petitioner therefore humbly prays — 

(a) that a receiver be forthwith appointed of the stock- 
in-trade and the effects of the said partnership and of all 
securities, books of accounts and papers in the hands of 
the opposite parties relating to the said effects and the said 
partnership ; 

(Jj) that the said receiver be authorised to sell the said 
business and the stock-in-trade and the goodwill thereof 
as a going concern either by private sale or by public 
auction • 

(») Where there has been wilful denial of the complaining partner’s 
rights : Wilson v. Greenwood, (1818) 1 Swanst. 481. 

[vi) Where a partner has so mis-conductcd himself as to show that 
he is no longer to be trusted : Estwick v. Conningaby, (1682) 1 Vern. 118 ; 
Parding v. Glover, (1810) 18 Ves. 281. 

ivii) Where it is necessary to protect the divergent interest of the 
partners when they fall out : Dover E. F. v. Dover E,S., 29 (1915) I. C. 681. 

See Kerr on Receivers, 10th Edn., pp. 84 to 96 ; Lindley on Partnership, 
10th Edn., pp. 629—642 ; Pollock and Mulla’s Ind. Part. Act., pp. 128, 
129, 130. 
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(c) that the said receiver be directed to pay the debts 
dae from the said business ; and 

(d) that such further and other orders be made as the 
Court thinks just and proper. 

And for this act of kindess your petitioner as in duty 
bound shall ever pray. 


29 . 

RECEIVER AND MANAGER. 

Application tor Appointment of a Receiver and Manager 
of a Partnership Business. (16) 

The humble petition of the plaintiff 
abovenamed 

S h e w e t h : — 

1. That by the terms of a partnership deed dated 19 

the petitioner and the opposite party agreed to carry on business in 
co-partnership as mechanical engineers, iron-foiinders, boiler-makers 


and contractors at under the firm of, 

from the 19 until the 19 


2. That the said deed of partnership inter alia provides — 

(a) that a partner may determine the partnership if he so 
desires by giving not less than twelve months’ or more than 
eighteen months’ written notice of his desire ; 

(b) that within six calender months after the expiration or 
determination of the partnership, otherwise than by the death 
or bankruptcy of either partner, a full and general account in 
writing should be taken by the partners of all the moneys, 
stock-in-trade, debts and elTects then belonging to or due to 
the partnership, and after payment of all moneys and debts 
then due by the partnership, the stock-in-trade, debts and 
effects then belonging or due to the partnership should be divid- 
ed between the partners in equal shares. 

3. That on the 19 the partnership was deter- 

mined pursuant to a written notice given by the opposite party on 
the 19 

(16) Reference ; Taylor v. Neate, (188S) 39 Oh. D. 53S (where upon the facts 
the Court came to the conclusion that there must bo a receiver and a 
manager). Cf. Badhakanta Pal v. Benode Behari Pal, A* 1. R. 1934 
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4. That although six months have expired since the deter- 
mination of the partnership, no accounts of the partnership have 
been taken. 

5. That the stock-in-trade of the partnership include tools, 
machinery and plants. 

6. That there are existing contracts between the partners 
inter se and contracts with third parties which must be performed. 

7. That there are disagreements between the parties as to the 
mode of executing works which they are bound to execute according 
to the existing contracts. 

8. That on the 19 the petitioner filed the above 

suit inter alia for an account of the partnership dealings between 
the. parties, for sale of the partnership business as a going concern, 
and pending the sale, for the appointment of a receiver and manager 
of the said business. 

10. That in the circumstances it is just and convenient that a 
Receiver and Manager, be appointed for the purposes aforesaid. 

Your petitioner therefore prays that a receiver and manager 
of the partnership business be appointed, upon such terms as 
the Court thinks fit, to collect and get in the outstanding 
debts and assets, and out of the first moneys to be received, 
to pay the debts due from the partnership, and to manage 
the business until the sale thereof or further order, and 
that such further and other orders be made as the Court 
thinks fit. 

And for this act of kindness your petitioner as in duty 
bound shall ever pray. 


Cal. 44i (In all cases of partnership, a receiver is appointed only for 
realizing the assets of the partnership with a view of its winding up and 
to carry on business only in so far as it is incidental to its winding up. 
An ordei’ appointing a receiver to carry on the proper management of 
^ the business is wrong. A party to the suit should not be appointed 
except with the consent of the other party. If there is some ground for 
the plaintiff- partner suspecting the honesty of the defendant partner. 
Court should not appoint the defendant partner as receiver of the firm). 
Bee Lindley on Partnership, 10th Edn , pp. 622, 629; Pollock and Mulla'a 
Ind. Part. Act/ pp. 128-130. 
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30. 


SUCCESSION CERTIFICATE. 


PETITION for Succession Certificate. 


(Form No. 96, Part II, Bom. High Court, 0, S. Rules) 

IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 
2*estamentary and Intestate Jurisdiction. 


Petition for Succession Certificate in respect 


of certain 


securities 

debts 


belonging to Deceased. 

Petitioner. 

Sheweth ; — 

1. That the abovenamed* died at 

on or about the day of 

2. That the said Deceased ordinarily resided (left property) 
within the Town and Island of Bombay, 

3. That the said Deceased died intestate and that due and 
diligent search has been made for a will but none has been found 

or 

The said Deceased died leaving a will dated and executed 

at a copy of which is hereto annexed and 

marked “A.” 

4. That the said Deceased at the time of his death left him 

surviving as his only next-of-kin according to (a) law 

residing at 

5. That the Petitioner as (ft) of the Deceased 

claims to be entitled to a share of the estate. 

6. That there is no impediment under section 370 of the Indian 
Succession Act, 1925, or under any other provision of this Act or 
any other enactment to the grant of the certificate or the validity 
thereof if it were granted. 

7. That the Petitioner has truly set forth in Schedule No. 1 
hereto the securities in respect of which the certificate is applied 
for. The Succession Certificate is required for the purpbse of 


* Insert mame of the Deceased, 

(a) State law. 

(ft) State relationship to the Deceased. 
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(c) The said assets in respect of which the Saccession 
Certificate is required are under the value of Rs. 

8. That no application has been made 'to any District Court or 
Delegate or to any High Court for Probate of any will of the said 
Deceased or for Letters of Administration with or without the will 
annexed to his property and credits. 

9. That no application for Succession Certificate in respect of 

any debt or security belonging to the estate of the Deceased has 
been (d) made to any District Court or Delegate or to 

any High Court. 

Your Petitioner therefore prays that a Succession Certi- 
ficate may be granted to the Petitioner in respect of the 
debts and securities set forth in Schedule I hereto with 
power to 

I, the Petitioner abovenamed 

do solemnly declare that what is stated in paragraphs 
is. true to my own knowledge and that what is stated in the remain- 
ing paragraphs is true to the best of my information and belief and 
I believe the same to be true. 

Solemnly declared at 
aforesaid this day of 


Before me, 
Associate, 


(c) Mention the purpose for which the certificate is required. 

(d) or if made state to what Court by what person and what proceedings 

have been taken. 



PART IV. 

FORMS OF PLEADINGS. 

PLAINT. 

1 . 

ACCOUNT. 

CLAIM by Principal against Agent for Account (a) 

1. On the 19 the plaintift (orally or 

in writing, as the case may be) employed the defendant as his 
agent to collect the rents of the plaintiff’s varioas house properties 
from the tenants, to discharge thereout the taxes and rates relating 
thereto and duly to account to the plaintiff therefor. Particulars 
of the said properties are set out in Schedule 'A* hereto annexed. 


(a) Cause of action : The plaintiff must plead facts showing, (0 that he 
employed the defendant as his agent cither in writing or orally, or placed 
him in a situation in which, according to the ordinary rules of law, or 
perhaps it Avould be more correct to say, according to the ordinary usages 
of mankind, he is understood to represent or act for the plaintiff who has 
so placed him : Pole v. Leask^ (18G3) 33 L. J. Ch. 155 ; (n) the terms of 
employment ; (ui) if necessary, the place where the employment was 
made and the place of performance (Such places have a bearing on the 
place of suing) ; (iv) that the defendant has not rendered any accounts 
or any proper accounts or that he has rendered only partial accounts ; 
(i;) that there was demand and refusal during the continuance of the 
agency or that the agency has terminated (which has a bearing on the 
starting point of limitation) ; and lastly (vt) that consequently, the 
plaintiff is left in ignorance as to what exact sum is due from the defen- 
dant on the accounts. If the plaintiff* knows the particulars of some 
items (as where accounts have been partially rendered), he may join his 
claim for debt on those items with a claim for account on the other items 
about which he does know. In the alternative, he may ask for the taking 
of general accounts. 

(a) Reliefs : For reliefs toi^bc asked for, see Soshi Bhooshun v. Quru Charnt 
(1881) I. L.R. 7 Cal. 89. 

(a) Interest by way of damages may be claimed on the sum to be found due on 
the account : Ptarse v. Green, (1831) 1 Jac. &.W. 135, 140, 144 (If agents 
and trustees neglect to account properly, if they violate their duty, the 
Court for the sake of compelling them to perform it says that they ought 
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2. The defendant acted as such agent for six months, namely 

from.. 19... to 19 .. . inclnsive and 

during that time collected, bat has not accounted for any of, the said 
rents, nor has paid over any moneys in his hands to the plaintiff, 

although requested in 'writing dated so to do within 

a fortnight from the date of such request. 

to be charged with interest, on what they have retained), fd. in 
Harsant v. Blaine Macdonald db Oo„ (1887) 56 L. J. Q. B. 511. Cf. 
Bengal Nagpur Ry, Go.j Lid. v. Ruttanji Ranji, (1937-38) L. R. 65 I. A. 
66, fd. in Sm. Nirupama Devi, v. Surabala, (1937-38) 42 0. W, N. 1004. 
If however no demand is made upon the agent, it is a simple case of an 
agent retaining money which he ought to pay over, but which he has not 
been required to pay. In such a case the agent cannot be made to pay 
interest : Subha Pillai v. Ramasami, (1904) I. L. E. 27 Mad. 512. An 
agent is liable to pay interest where he is found to be guilty of fraud : 
Tota Ram v. Zalim Singh, 1939 A. L. J. 1065. 

(a) Limitation: Art. 89 Ind. Lim. Act: The period in Art. 89 runs either 
from the termination of agency or from an earlier date when accounts 
were demanded and refused : Oaneskdas v. Qangaram, A. I. E. 1930 
Sind 142. 

(a) Demand most be express, the refusal may be either express or Implied : 

Madhusudan v. Rakhal, (1916) I. L. E. 43 Cal. 248, 258 ; Bhabatarini v. 
Sheikh Bahadur, (1919) 30 0. L. J. 90; Abdul Lat if y, Oopestvar, (1932) 
56 0. L. J. 172 ; Syed Hasan Imam v, Debi Prasad, (1924) 1. L. E. 3 
Pat. 546. 

(a) Where there has been tei^lnatlon of agency, the agent is bound to ren- 
der account for the entire period of agency : Syed Hasan Imam y. Debi 
Prasad, supra. As to what constitutes termination of agency, see 
Bee. 201, Ind. Cont. Act, 1872 ; Somasundaram v. Naehal Achi, A. I. R. 
1933 Mad. 707 ; Hingu Lai v. Sarju Prasad, 1937 A. L. J. 264. 

(a) Jnrlsdietion : 

(t) Place of sning with reference to cause of action : The cause of action 
in a suit for account against an agent arises at the place where the con- 
tract of agency was made or where it was to be performed or where the 
refusal to account took place : Ramdas v. Dhanpat, (1925) I. L. E. 6 Lah. 
153. If no place is appointed for the performance of the promise, the 
doctrine of ^debtor must find out the creditor', when the creditor is within 
the realm, may be applied ; cf. Soniram v. R. D. Tata d Oo., (1927) L 
E. 54 I. A. 263 ; ef. Bansilal v. Ohulam, (1926) L. E. 53 I. A. 58 ; Sm, 
Tusliman Bibi v. Abdul Latif, (1935-36) 40 0. W. N. 392 ; Society for 
Propagation of Gospel v. R, Sama Rao, A. I. E. 1938 Mad. 977. For fuller 
discussion, see Part II, Chap. X, pp. 281—288. 

(n) Pecuniary Jurisdiction : The Jurisdiction of the Court in an account 
suit does not depend on the amount for which the final decree may be 
passed : Kannayya v. Venkata, (1917) I. L. R. 40 Mad. 1 (F. B.) ; 
Kandaswami Pillai V. Arunaehalam, A. I.E. 1982 Mad. 656; Suderaan 
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3. The plaintiff has in consequence been unable to ascertain 
how much the defendant has realised as rent and, if, and what, 
taxes, and rates he has paid (You may add. ‘and is therefore unable 
to sue for a sum certain’). 

.The plaintiff claims — 

(1) To have a full and true account of the receipts of 
such rents and of the payments, if any, of such taxes and 
rates. 

(2) Payment of such sum as may bo found due from 
the defendant upon the taking of accounts. 

(3) Interest by way of damages. 

PLAINT. 

2 . 

ACCOUNT. 

CLAIM by Principal against Agent for Account, with 
Allegations of Wilful Default, (b) 

1. By a registered power of attorney dated 19..., the 

jdaintiff employed the defendant as his paid agent to apply for and 
collect the rents of the various house properties of the plaintiff 
from the tenants and duly to account to the plaint i If therefor. Par- 
ticulars of the said properties are set out in Schedule ‘A’ hereto. 

2. The defendant acted in pursuance of the agreement from 

to. and during that time conducted 

his business so recklessly and negligently that the plaintiff has 
suffered damage. 

Das V. Ram Prasad, (1911) I. L. K. 33 All. 97 ; Iswarappa v. DJmnji^ 
(1932) L L. R. 56 Bom. 23 ; Mt, Urehan v. Mt. Kahuiri, (1934) I. l! R. 13 
Pat. 344 ; Dwarkanath v. Sm. Hemangini, (1937-38) 41 C. W. N, 851. 

(tii) Statutory bar to Jurladietlon : Of. Arts. 29, 30 & 31 of Sch. JI, Prov. 

S. 0. C. Act, and Sec. 19. clauses (O) and (P), Pres. S. C. C. Act. 

(b) Wilful default— allegation ot— ‘Barber v. Mackrell, (1879) 12 Gh. 1). 534. 
The plaintiff must allege at least one instance of wilful default : Raja 
Peary Mohan Mookerjee v. Manohar Monkerjee^ (1922-23) 27 C. W. 

N. 989, 994. See ‘Wilful default* under ‘♦Particulars'*, Chap. XX, 
p. 513. 

73 
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3. Tenants of some of the houses quitted the same. The defen- 
dant, who knew or ought to have known about their impending 
departure^ was guilty of negligence and wilful default in allow- 
ing the said tenants to depart without realising the rents due from 
them. 

4. The plaintiflC is unable to ascertain the whereabouts of the 
said tenants and cannot take steps to recover the arrears of rent duo 
from them. The plaintiff is unable to give full particulars of the 
amounts due from the said tenants until after discovery and the 
following particulars are all that the plaintiff can give : 

•Date of Mo7itJis m 

Premisen. Tena^iL Monthly rent. departure. arrears. 


5. The defendant, without any authority from the plaintiff, 
accepted reduced rent from some of the tenants. 

Particulars : — 

Pretniscs, Tenant, Hate of rent. Reduced rent. 


r». By notice in writing dated 19..., the plaintiff termi- 
nated the defendant’s said employment with effect from 

7. The defendant has not rendered any account to the plaintiff 

although requested in writing dated.. ....19..., so to do and 

has not paid any sum to the plaintiff in respect of the rents actually 
realised by him. 

The plaintiff claims — 

(1) An account of what is due to the plaintiff from the 
defendant in respect of moneys received by the defendant 
for or on account of the plaintiff or which might have been 

• so received but for the defendant’s breach of duty, wilful 
default or neglect. 

(2) Payment of the sum to be found due upon taking 
such account. 
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PLAINT. 

3. 

ACCOUNT. 

CLAIM by an Agent against his Principal for an Account of 
Profits for Works done, (c) 

1. On 19..., the defemlant orally agreed with the 

plaintiff to employ him in connection with certain electric installa- 
tions in Premises No in respect ol! which the defendant had 

secured a contract, and to pay him share of the gross profits of 
the said work. 

2. The plaintiff duly executed the said work, but notwith- 
standing his repeated demands (state whether verbal or in writing 
giving dates) the defendant has failed to pay to the plaintilT any 
part of his share of the gross profits, or to rimder to liirn any account 
of the gross profits, of the said work. 

21. The plaintiff is unable to give any j)articulai*H of liis sliaro 
of the gross profits until after discover}". 

The plaintiff claims — 

(1) An account of what is due from the defendant to tho 
plaintiff as his share of the gross profits of the said work. 

(2) Payment of such sum as may be found due upon the 
taking of accounts. 

(r) Agent's right to sue the principal for account : Cf. Qutah‘iid~din Khan v. 
Faix Bahhsht A. I. 11. 1925 Lali. 100 (Under See, 213 of the Cont. Act, it 
is obligatory on an agent to render account to his principal but the 
principal is not under any such counter- statutory oliligation towards 
the agent.) ; Kesho Ham v. Joti Sarup, A. I. R. 1932 Lah. 619 (The agent 
is ordinarily not entitled to claim accounts against the principal) ; 
Jessaram Bhatjwandas v. Ratanchand Fatehehand, A. I. R. 1925 Sind 
173 (Special circumstances must exist in order to entitle an agent to 
claim an account against his principal. The plain till must satisfy the 
Court that the ilefendant is an accounting party.) ; Ram Lai Kapur S 
Sons V. Asian Assurance Go,, A. I. R. 1933 Lah. 483 (While the priiici- 
‘ pal is under no statutory obligation to render account to his agent, he 
does become an accounting party in special circumstances or under 
trade usage or a definite contract.). If an agent can satisfy that all 
accounts arc rightly in possession of the principal and that he (agent) 
has not and coidd not have in his ’possession accounts which would ena- 
ble him to determine his claim for commission against his principal, ho 
will be entitled to sue for an account : Qulabrai Dayaram v. India 
Equitable Insurance Co, Ltd.^ A. I. R. 1937 Sind 51 ; Cf. Ram Lai 
Kapur db Sons v. Asian Assurance Co,, supra. 
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PLAINT. 

4 . 

ACCOUNT. 

CLAIM by an Insurance Agent for Account against an 
Insurance Company, (d) 

1. The plaintifl! is an insarance agent. The defendant company 
carry on business in insurance at Bombay. 

2. By an agreement in writing dated made at 

it was agreed that the defendant Company would pay the plaintiff a 

commission of per cent, calculated on the 'premia to be paid 

on the policies to be effected through or introduced by him. 

3. The plaintiff acted in pursuance of the said agreement, and 

between and effected and also introduced various 

life policies of the defendant Company. 

Parliciilars : 

(Here give particulars) 

4. The defendant Company have not paid to the plaintiff any 

money as commission or rendered to him any account of the premia 
paid on the policies effected through or introduced by him although 
thereunto requested in writing dated 19.... 

5. The plaintiff does notjcnow which of the said policies have 
lapsed, matured or been forfeited and, therefore, is unable to give 
particulars of the amounts duo to him as commission until after 
discovery. 

The plaintiff claims — 

(1) That an account be taken of the policies effected 
through or introduced by the plaintiff and of the premia 

(d) Agent’s right to call for accounts from principal : An agent con call on 
his principal for an account in certain special circumstances. Where 
the plaintiffs were to be remunerated by a commission calculated on the 
premia paid on all policies effected or introduced through the plaintiffs 
they cannot certainly know which of these policies have lapsed, matured 
or been forfeited and consequently it is not possible for them to calcu- 
, late what commission would be payable to them on policies effected 
through or introduced by them as agents of the Insurance Company. 
In such special circumstances the agent can call for accounts from the 
principal : Ram Lai Kapur db Sons v. Asian Assurance Cb., A. I. B. 1933 
Lah. 483. For other cases, see notes under Form No. 3, 
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paid on the said policies and of the amount due to the plain- 
tifU in respect thereof. 

(2) Payment of the sum to be found due to the plaintifl: 
upon the taking of accounts. 


PLAINT. 

6 . 

ACCOUNT. 

CLAIM by a Coparcener for Account against the Managing 
Member of a Joint Hindu Family, (e) 

1. The plaintifl: and the defendant are brothers and, at all 
material times, were members of a joint Hindu family governed 
by the Dayabhaga school of Hindu Law. 

2. The plaintiff was 12 when his father died. 

;L Since his father’s death, which took places on 

the defendant has been managing the joint family properties in 
which the plantiff has an undivi<]ed one-half share. The plaintiff 
is unable to give full particulars of the said properties until after 
discovery. Such particulars as the plaintifl’ can give are set out 
in Schedule “A*' hereto. 

(e) Reference : Ahhoyrhtindra Hoy Ghotodimj v, Pyarimohon Ouha, (1870) 
f) Beug. L. 11. 347 (A managing member of a joij)t Hindu family is 
hound to render an aecount of his management to his eosharers, nnd 
is lialdc to a suit if he refuses to do so. And such suit will lie even 
if the parties suing were minors during the pcriixl for which the 
account is asked ). 

(c) Note : A suit for accounts merely, against the manager of a joint 
Hindu family is not common. Generally, accounts against the 
manager are asked for in suits for partition. The Judicial Com mi tee 
have held that in the absence of proof of misappropriation or fraudu- 
lent and improper conversion by the manager of a joint family estate, 
he is liable to account on partition only for assets which he has 
received, not for what he ought or might have received if the family 
money had been profitably dealt with : Perraxu v. Subbarayadu, 
(1920-21) L. R. 48 I. A. 280. 

(e) A co-parcener in a joint Hindu family is not generally entitled to call upon 
the harfa to account for his past dealings with the joint family pro- 
perty unless he can establish fraud, misappropriation or improper 
conversion ; but a co-paicener who is totally excluded from enjoyment 
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4. The plaintiff; attained majority on or about 

•'>. In 19..., the plaintiff verbally requested the defen- 

dant to inform him what the joint family properties consisted of at 
the time of the death of their father and what they consisted of then, 
and also what portion of the familj" income had been actually saved, 
but the defendant refused to disclose any information to the plaintiff, 
6, Since 19..., the defendant is in possession and enjoy- 

ment of the joint family pi'operty to the exclusion of the plaintiff. 
The plaintiff claims — 

(1) An account of the receipts and disbursements of 

the joint familj" ])roporties since.... 

(2) Ascertainment of the plaintiff’s share of the income 
derived from the joint family properties. 

(3) Payment to the plaintiff his half share of the net 
profits of the joint family properties in the hands of the 
defendant. 

(4) Discovery. 

(r>) Appointment of a Receiver. 

PLAINT. 


e. 

ACCOUNT. 

CLAIM for Account against Ex-guardian under the Guardians 
and Wards Act. (f) 

The plaintiff through her husband and certificated guardian 
states — 

1. The defendant, the paternal uncle of the plaintiff, was ap- 
pointed guardian of her person and property by the District Judge 
of on the 19... 

of the joint family property is entitled to an a<;eouiit of the income 
derived from such property and to have his share of the income as- 
certained and paid to him ; tliat is to say, he is entitled to what arc 
called mesne profits : Ilira Lai v. Pyare Lah I. D. R- (1939) All, 897. 

(e) Limitation : A suit for nccoiuits by a member of a joint family against 
the manager thereof is governed by Article 120 : Bisioamhar v. 

A. L R. 1921 Cal, 571,572; so also a suit by one co-shnrev 
against another who has received the profits of the common property ; 
Jaffar v. Mohomed, A. I. R, 1937 Bom. 217, 222. 

(!) Liability of ex-guardlan who has not been disetaarged from all liabllitlea : 
Kanix Fatima v. Sajjad Jlosain, (1907) I. L. R. 31 Cal. 211 (Unless the 
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2 . On after the plaintiff’s marriage, the defen- 

dant filed his account in Court and applied to the District Judge 
of on for permission to resign his oftice. 

3. On 19..., the District Judge directed notice to 

issue on the husband of the plaintiff calling upon him to inspect, 
if he wished, the account filed by the defendant, upon the 
defendant putting in the process fee. The defendant did not 
however put in the process fee ordered and, accordingly, no notice 
was issued on the plaintiff's husband and he did not inspect the 
said account. 

4. On 19..., the plaintiff’s husband presented an 

application to the District Judge of for the purpose of 

being appointed guardian of the person and property of the plaintiff. 

On 19..., an order was made on the said application 

appointing him as such guardian. No order was made declaring 
the defendant to be discharged from his liabilities. 

T). The properties specified in Schedule “A” hereto annexed 
remained under the administration of the defendant as the [)laintiirs 
guardian from 19... to 19... 


Court has i)as8c<l an express order of <liseharge, a suit will lie for an 
account against the guardian. The legal eifect of an order discharging a 
guardian under Clause 4 of Section 41 of the Cuardiaus and Wards A<*t 
is to discharge him from all liabilities as a guardian save as regards 
any fraud which may subsccpicntly be discovered.) Cf. Xahadwip v. 
Jtif/al Dascc, (1912) lij C. L. ,T. 57 (Having regard to the provisiojis of 
sub-sections 3 and 1 of Section 41 of Act VIII of 1890, a guardian is not 
discharged from his liability to account, unless he has obtained from 
the Court an express order to that eifect, ami a discharge cannot he 
implied or inferred from the fact that nikashes for several years had 
been filed in the Court of the District .Tudgo. mere fact that 

nikashes or abstract statements of assets and lial)ilities concerning the 
estate had been filed before the District Judge in a inocecding n/ider the 
Guardian and Wards Act -does not release the person filing tliem from 
liability to account to the present guardian of a minor, regard being 
had, specially, to the fact that he has not obtained any discharge from 
such liability from the District Judge). Cf. Muralidhar v. Vallabdatt, 
(1909) I. L. R. 33 Bom. 419 (When a declaration is once made l)y the 
Court, under section 41 of the Guardian and Wards Act, 1890, dircharg- 
ing a guardian from lial)ility, the latter cannot be exposed to suits in 
connection with the management of the minor’s property except in the 
case of fraud discovered after the declaration.). 
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6. Ou 19.,. the plaintiff’s husband as such guardian 


requested the defendant in writing to render to him the accounts of 
the period of his guardianship and to make over to him the books 
of account and the funds in his hands but the defendant has failed 
and neglected to do so. 

7. The account filed by the defendant in Court is only up 

to and does not cover the full period for which he is liable 

to render accounts. 

8. The plaintiff is unable to say, before examination of the 
account books which are in the defendant’s }>ossession, if the account 
filed ])y the defendant in Court is correct. 

The plaintiff claims — 

(1) To have a full and true account of the dealings of 
the defendant with the properties belonging to the plaintiff 
during the period specified in paragraph 5 hereof. 

(2) Payment of such sum as may be found due from the 
defendant upon the taking of accounts. 

(8) Interest on such sum by way of damages. 

PLAINT. 

7 . 

ACCOUNT. 

CLAIM for Account against a Guardian after his discharge 
under Section 41 (4) of the Guardians and 
Wards Act. (g). 

The plaintiff through her husband and certificated guardian 
states — 

1. The defendant, uncle of the plaintiff, was appointed guar- 
dian of her person and property by the District Judge of 

ig) Liability of a dlBcharged guardian ; Under Section 41 (4) of the Guar- 
dians and Wards Act, when the guardian of the property of a minor has 
delivered the property or accounts as required by tlic Court, the Court 
may declare him to be discharged from his liabilities save as regards any 
fraud which may subsequently be discovered. Cf. Ramayya v. Tula^ 
si^Mwa, A.I.U. 1930 Mad. 863 (.\ suit for merely taking accounts in respect 
of the management of the minor’s property by the guardian during his 
minority, instituted against a guardian is not maintainable. If the 
plaintiffs grievance is that the account is not true and that there are 
false entries in it aud that she should be reimbursed the loss caused to 
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on the... 19... The properties oE which he was appointed 

guardian are set out in Schedule “A” hereto. 

2. On 19..., after the plaintilY's marriage, the 


defendant as such guardian filed his account in Court and applied 
to the District .Judge for permission to resign his otlico. 

3. By an order dated 19... made on the said appli- 

cation, the defendant was discharged from further acting as the 
guardian of the plaintiff and also discharged from all liabilities 
in respect of his management of the plaintiff 's properties as her 
guardian, and the plaintiff’s husband was appointed guardian in his 
place and stead. 

4. Between .19..., when the account was fil(‘d by the 

defendant as aforesaid, and 19..., when the above order 

was made, the defendant verbally repre.sented to the plaintiff’s 

husband at that the said account was correct, and the 

plaintiff’s husband, on behalf of the plaintiff, bona fide believing 
the said representation to be true, and induced thereby, did not 
challenge the correctness of the said account. 

5. After his appointment as the guardian of the plaintiff, the 
plaintiff's husband discovered that the account filed by the defen- 
dant as aforesaid was not true and contained many false and frau- 
dulent entries. 


Particulars .• 

(Here state the particular entries which are 

not true and also the omissions in tlio account). 

(5. Rs will bo found duo from the defendant upon a proper 

taking of accounts. 

The plaintiff claims — 

(1) That the defendant do render a true and faithful 
account in respect of his management of the plaintiff’s 
property during her minority as the plaintiff’s guardian. 

(2) Alternatively, liberty be given to the plaintiff to 

her as a result of the fraial played by the guardian upon her in the 
maiiagcmciit of the estate, the plaint should be framed as one for falsi- 
fying and surcharging the account already rendered by the guardian, 
that is to say, the plaintiff should state the particular entries in the 
accounts which arc not true and the omissions in the account also. The 
plaintiff ought also to specify the amount of money which she claims 
under the circumstances and pay the necessary court-fee.). Cf, Mubam- 
mad Abdul Bob v. Kkodaija Bibh A, 1. K. 1925 All. 4.57. 

79 
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surcharge and falsify the account filed by the defendant in 
Court as aforesaid. 

(3) Payment of Rs..,. or such other sum as may be found 

due upon the taking of accounts. 


PLAINT. 

8 . 

ACCOUNT. 

CLAIM by a Trustee against his Co-trustees for Account, (h) 

1. In or about the year 19... one R. P., since deceased, founded 

a temple known as..... and installed therein an Idol known 

as... and dedicated the same to the public. The said R. P, 

also endowed certain immovable properties for the support of the 
said institution. Particulars of the said properties are set out in 
schedule “A*' hereto annexed. 

2 . By the usage of the said institution the trusteeship descends 
to the eldest members for the time being of the several branches of 
the family of the said R. P. 

(h) Referenco : Appanna Poricha v. Narashifja Poricha, (1922) I.L.U 45 
Mad. 113 F. B. (In this case the question w.as raised as to whether a suit 
hy a trustee of a public charitable or religious trust against his co- 
trustees for accounts falls within Sec. 92 of the Code of Civil 1^’occdnrc 
and can be brought without the prior sanction of the Advocate-General. 
Per Kuinarswami Sastri, J., '^Co- trustees are co-owners of trust pro- 
perties and are in law entitled to be in joint possession of all trust 
properties whether it be in the form of immovables, movables, or 
cash. It would ordinarily render a tnistce personally liable if he 
allowed the cash or movables to bo in the exclusive possession and 
management of a co-trustee and there was misappropriation. He is 
in law entitled to be in joint possession of the funds, even when the 
other trustee is carrying out the trust properly. Where moneys are 
in a co-truRtee*8 hands an account would be necessary to ascertain 
his liability and the claim would, in a sense, be a suit for an account 
of trust moneys. I find it difiicult to see why if a suit by a trustee 
' against his cO'trustees or strangers for joint or exclusive possession 
of immovable or movable properties does not require sanction of the 
' Advocate-General or the joinder of another person, the mere fact that 
money is claimed, to ascertain which an account will have to he taken, 
should fall under section 92.). 
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3. The plaintiffe and the defendants are the present eldest 
members of the several branches of the said family as will appear 
from the pedigree set ont hereunder : 


(Here set ont the pedigree). 

4. From until such time as is hereinafter mentioned, 

the plaintiff and the defendants jointly managed the said institu- 
tion and the said properties as joint trustees. 

5. Since the defendants are in exclusive possession 

and management of items 2, 3 and 4 of the properties set out in 
the said schedule. The income of the said properties is <al)out 


Rs annually. 

6. The defendants are refusing to make over the income of 
the said properties or any portion thereof to the plaintin* for the 
use of the said temple and/or the said idol inspito of repeated verbal 

demands and also demands made in writing dated and 

The defendants are wrongfully claiming the properties as 

their own and are converting the income thereof to their own use. 

The plaintiff claims — 

(1) A declaration that the properties, items 2, 3 and 4 
of Schedule ‘A' hereto form part of the trust properties. 

(2) A declaration that the plaintiff is entitled to posses- 
sion and management of the said properties jointly with the 
dofondants. 

(3) An account of the rents issues and profits of the said 
properties realised or received by, or on behalf of, the 
defendants. 

(4) Framing of a scheme for the proper management of 
the trust. 

(Jy) Appointment of a Receiver of the said properties. 


PLAINT. 

9 . 

ACCOUNT STATED. 

CLAIM on an Account Stated. (I) 

1. The plaintiff Orm carry on business in mustard oil at. 
and the defendant firm carry on business in ghee at 


(I) Cause ot action : An account stated constitutes a new cause of action 
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2. Between aiul .......the plaintifl! firm from time 

to time supplied mustard oil to the defendant firm and the defendant 
firm from time to time supplied ^^hee to the plaintiff firm. 

Elvira Rodrujuea SiqHoira v Noronha, (1933-34) 34 C. W. N. 813; 
Bishim Chand v. (imlhnri Lai, (1933-34) L. K. Cl 1. A. 273. 

(I) Limitation : If an account stated is signed by the debtor, Art. Cl, and 
if not signed, Art. Ilf), of the Limitation Act, applies ; Jn/m Smfj/f y. 
Ghoonev Lall, (J9J0-U) 15 O. W. N. 8S2. 887. 

In the <\‘isc of ‘a rcnl account stated* it is not necessary that a balance 
should be struck within the period of limitation applicable to any of 
the items of tlie account : Suraj Prosad v. Bniickc, (1920) 5 P.L.J. 371. In 
BisJiun Chand y. Girdhari Lai, supra, the question as to whether 
there can 1)0 a real account stated, if all tlic items in the account 
were time-barred, was left open. 

A ^‘real account stated,*’ in which there is mutual consideration to 
supi)ort the i)romi.s(8 on either side, must be distinguished from a ‘'mere 
account stateiV* which constitutes a mere acknowledgment of a debt in 
respect of transactions entirely unilateral. Such acknowledgmctd does 
not give rise to a new cause of action and, if made within time, may be 
relied upon as saving limitation: Suraj Prasad v. Boucke, supra ; 
Rantprasad v. Anandi, A. I. It. 1938 Nag. 180. 

(i) Stamp : It often ha[)pens that after accounts arc stated the debtor 
makes aji endorsement in the books of account of the creditor promis- 
ing to repay the loan on demand witli interest and sometimes this 
endorsement is made on a one-anna receipt stamp. When the 
c.rcditor lilcs a suit oji tlic account stated objection is taken by the 
defeinlant that the receipt coupled with j^roniise to pay is a promissory 
note and being insudh-icntly stampeil is inadmissible in evidence. The 
])oint has been recently considered by the Judicial Committee which 
Jiave held that a receipt for money containing the terms on wliich it 
Avas to be repaid is not negotiable and is therefore not a ])romissory 
note and is not inadmissible as a defective promissory note: Nawah 
Major Sir Mohammad Akbar v. AUar Singh, (1935-36) 40 O. W. N. 
997 (P. O.). 

({) Particulars of account stated : Where the plaintiff simply alleges that a 
certain sum is due from the defendant to tlie plaintiff on an account 
stated, the defendant is entitled to ask for particulars of ‘‘the debts or 
claims in respect of Avhich the said accounts arc allegctl to have been 
stated indicating whether such debts or claims are alleged to have been 
on both sales or on one side only, and stating the nature and amount 
of each such debt or claim.** See O. XX, r. 8, R, S. C. and Annual 
. Practice, 1938, j). 381. Cf. Kieinherger v. Norris, (1937) 183 L. T. .To. 
107 C. A. In India there is no specific rule corresponding to O. XX, r. 
8, R. S. C., but it is submitted that the English rule would on general 
principles be applicable to India. It may so hapiien that the number 
of items in the accounts may be too large to be incorporated in the body 
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3. On 19..., Mr a partner of the defendant 

firm, and Mr a partner of the plaintiff (inn, verbally 

agreed at that the dues of the plaintiff linn in respect of 

mustard oil should be satisfied and discharged by setting off the dues 
of the defendant firm in respect of ghee and that the balance should 
be paid. Accordingly, on the same date, the accounts were gone 
into and the dues of the defendant firm were set off against the dues 
of the plaintiff firm, and there was found due from the defendant. 

firm to the plaintiff firm Rs The said Mr entered 

the said balance in the account book of the plaintiff firm and signed 
the same on behalf of the defendant firm. (You may add — and 
also agreed in writing to repay the said sum with interest at 9 per 
cent per annum). 

Particulars of claim : 

Balance found due on account stated ... ... Rs. 

(If there was agreement to pay interest) 

Interest at 9 ])er cent from 


Nett amount due Rs. 


The plaintiff firm claim — 


Rs with such interest as the Court may allow. 

or 

Rs including interest at the agreed rate. 


PLAINT. 

lO. 

ACCOUNT. 

CLAIM to re-open a Settled Account, (j) 

1. By a power of attorney dated the plaintiff 

employed the defendant as tahsildar of his zarnindary known 

of the plaint. In siieh (*nHes at least the nature of the debts or elaims 
an<l whether they arc on both sides or on one side only should be stated 
in the plaint and if the defendant denies the ac<*ount stated lie may be 
entitled to inspection of the books of account of the plaintiff. 

(J) Keference : Bharat Chandra v. Kir an Chandra, (ll)2r>) 1. L. U. r>2 Cal. 
766. 
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as in the district of and it inter alia^ agreed 

that the defendant would realise the rents, issues and profits of 
the said zamindary and, after defraying thereout the establishment 
charges and other costs of management, would submit monthly 

statements of account to the plaintiff at and also remit 

to the plaintiff all surplus moneys in his hands. 

2, The defendant acted in pursuance of the said agreement 


from 

i). On the defendant submitted a statement of 

accounts up to The plaintiff accepted the said account 


without scrutiny and without reference to any of the account books, 
or counter-foils of rent receipt books, or vouchers, etc. 

The plaintiff has lately discovered that there are various fraudu- 
lent entries and omissions in the said statement of accounts. 

Particulars : 

(Hero state thf3 false entries and omissions with dates and 

amount). 

The plaintiff claims — 

(1) That the said account be re-opened, or 

(2) that liberty be given to him to surcharge and falsify 
the items in the said account on the ground of fraud and/or 
material error. 

(3) Payment to the plaintiff of such sum as may bo found 
duo on the taking of accounts. 


PLAINT. 

11 . 

ACCOUNT 

CLAIM for balance due on Open* Current and Mutual 
Account, (k) 

1, The defendant is the proprietor of a Tea Estate in Assam 
called the B. T. Estate. 

2. By a deed of hypothecation dated 19..., in consi- 

deration of the plaintiffs’ agreeing to make advances to the defen- 

Ik) Heferenee : The Tea Financimj Syndicate v. Chandra Kamal Bex 
Barua, (19’U) I. L. R. 58 Cal. 649 {Per Rankin C. J. : “To be mutual 
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dant to such extent only as the plaintiffs in their discretion should 
think fit, the defendant hypothecated to the plaintiffs the entire tea 
crop of the said Tea Estate for the season 19... and the produce 
thereof and agreed to send and transmit the said tea as soon as it 
would be manufactured and in a fit state for transmission to Calcutta 
to the plaintiffs in order that it might be sold in Calcutta by the 
plaintiffs by public auction. 

3. By the said deed it was further agreed that the defendant's 
accounts in the plaintiffs’ books should be made up with interest at 
9 jjer cent per annum with half yearly rests and that all costs, 
charges and expenses incurred by the plaintiffs in connection with 
the security and the amount for the time being due to the plaintiffs 
on the said account should be repaid by the defendant to the plain- 
tiffs on demand or, if no demand be made, within one year from the 
date of the deed. 

4. Pursuant to the terms of the said deed the plaintiffs advanced 

moneys to the defendant to the extent of Rs and received from 


there most be traiisaetioiis on eat'h side creating in(le])cnrlont obliga- 
tions on the other and not merely transaction s which create ol)Iigations 
on one side, those on the other being merely c*,om])lete or ]>artial dis- 

cliarges of such obligations In my opinion plaintin's liability 

to account to the defendant for the proceetls of the tea sold by them 
was an independent obligation and the circumstances that they were 
expc<*ted and intended to apidy such sums as wouM l)e nci^essary in 
liquidation of their advances docs not mean that this was an at'count 
in which the obligations were all on one side as distinct from an 
account in which there arc cross claims or rocii)rocal demands. 
The account was open because it was not stated, and it was running 
and current until the sale of the defendant's tea was concluded 
in the ordinary course of business. The nature of the account re- 
main the same and it was the right of the defendant to have the pro- 
ceeds of sale brought into the account.'’). For other cases, see Ma?isa 
liatny. Iliralal, I. L. 11. (1940) All. 147; Bejoy Kumar v. {Firm) Saiiali 
Chandra, (1936) 64 C. L. J. 513 ; Bhimbai Morarji db Co, v. Firm TTar* 
govindy A. 1. R. 1933 Rang. 270 (Whether an account is mutual or not 
depends upon the nature of the dealings between the parties. It is 
sufficient for an account to be mutual, if the dealings arc such that 
the balance might have been in favour of either party and it is not 
essential that the balance should have been in favour of the defendants 
at some stage.) ; Qokuldas v. Badhakishen, A. I. R. 193[\ Nag. 50 
(Where the account is not mutual, limitation runs not from the close 
of the financial year in which the last transaction occurred but from 
the dates of the transactions themselves or from the Inst acknowledg- 
ment of liability.). 
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him consignments of tea, proceeds of which after sale were credited 


to the defendant. 

5. On 19..., the last consignment of tea was sold 

and by letter dated the plaintiffs informed the defendant 

that they would not make any further advances and demanded 
payment of Rs the balance then due. 

particulars of claim : 


6. The defendant has not paid any part of the said sum. 
The plaintiffs claim — 

(1) Rs 

(2) Further interest at per cent. 


DEFENCE. 

13 . 

ACCOUNT. 

DEFENCE by Agent denying Agency (1). 

1. The defendant denies that he was employed by the plaintiff 
as his agent as alleged or at all. 

2. The defendant never acted as the plaintiff’s agent, and has 
not collected any rent for or on behalf of the plaintiff as alleged 
or at all. 

The defendant admits having received the letter dated 

mentioned in paragraph 2 of the ^daint, but says that 

on..., he wrote to the plaintiff denying the alleged agency 

and his liability to account. 


DEFENCE. 

13 . 

ACCOUNT. 

DEFENCE by Agent of Account rendered and accepted (m). 

1. On or about 19..., the defendant delivered to 

the plaintiff a full and true statement of account concerning 
the matters in which the defendant acted as agent for the plaintiff. 

(l) This is a defence to Form No. 1. 

(m) Of. Hunter v. Belcher, (1864) 2 De G. J. A; Sm. 194 (Although accounts 

rendered and not objected to are not of necessity to be considered as 
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The said account showed a balance of Rs due from the 

defendant to the plaintiff. 


2. On or about 19 the defendant remitted to the 

plaintiff by postal money order the said sum of Rs 

The plaintiff accepted the said sum and did not question the said 
account and in such circumstances the account is a settled account 
between the parties. 


DEFENCE. 

14. 

ACCOUNT, 

DEFENCE showing Grounds of re-opening Settled Accounts, (n) 

1. On or about 19 the plaintiff verbally re- 
presented to the defendant at. that the account books of the 

plaintiffs had been truly kept and that Rs was the balance 

then due from the defendant. The said representation was false, as 


settled, yet they will be so treated where they have been entered in 
the books of the person to whom they were rendered, and the balances 
shown ui)on them have been paid ). 

(n) Re-opening of settled account : Where the a(*<^onnts liave been shown to 
be erroneous to a considerable extent l)oth in amount and in the number 
of items, or where fiduciary relations exist and a less considerable 
number of errors arc shown, or where the fiduciary relations exist and 
one or more fraudulent omissions or insertions in the account arc shown, 
then the Court opens the accounts and does not merely surcharge and 
falsify : Williamson v. Barber, (1877) 9 Gh. D. 529, fd. in Bhagwan 
Bakhsh Singh v. ffoshi Damodarji, (1920) I. L. 11. 42 All. 280 ; cf. 
A Rahim v. IL K Low & Go,, A. I. R. 1925 Rang. 210 ; Krishna Bhatta 
V. Tswara Bhatta, A. I. R. 1937 Mad. 579 (If after settling the accounts 
it turns out that there are errors in tlie account, it is a suflicicnt ground 
for opening the account and for setting it right in a court of equity. 
Where after the settlement of accounts, the account of the party is 
found to have been cooked up, the accounts can be re-opened at the 
instance of the aggrieved party.). A person is always entitled to prove, 
if he can, that there was a mistake in the accounts and that he signed 
them as correct by mistake : Seth Bhojraj v. Panda Shankarnath, A.I.R. 
1922 Nag. 265. 

80 
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the plaintiff well knew or onght to have known, and was made to 
indace the defendant to sign the said account. On the faith of 
this representation, and induced thereby, the defendant signed the 
plaintiff's account book without scrutinising the items in the said 
account. 

2. The defendant has lately discovered that the said account 
contains many errors and omissions of which the following are a 
few instances : 

Krrors : 

Item No. Date of Description. Sum Sum 

item. charged. chargeable. 


Omissions : 

Item omitted. Description. Amount. 


3. In the premises the said alleged account stated ought to be 
re-opened, alternatively, liberty be given to the defendant to sur- 
charge and falsify the said account. 

(n) Specific grounds for re*opening : Where aceouiitB are impeached on the 
ground of fraud, two or three instances of particular items, which can 
be taken as false and fraudulent, must be brought to the Court before 
it can be called upon to order the accounts to be re-opened from the 
first. But before the defendant eould ask the Court to re-open the 
account, he is bound to allege fraud : Sankahhand v. Ghimanlal, A. I. 
R. 1923 Bom. IG (1). If a settled account is impeached for errors, parti- 
cular errors must be stated and proved and the same rule holds even 
when the account has been settled ‘errors expected' : Mohesh Ohandra v. 
liadka Kishorc, (1907-8) 12 C. W. N. 28. A 0>urt will not hold a party 
to a settlement, which has been obtained from him under improper 
^ circumstances, liable on it and that it would allow him to surcharge and 
falsify it specially when the intention of the parties was merely to ascer- 
tain how the account stood, and not to accept a fixed sum in settlement 
of the difference : Krijm Sindhu Sahu v. Raja of Kallikotah, 29 I. C. 
718. 
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DEFENCE. 

15 . 

ACCOUNT. 

DEFENCE by Agent that the Plaintiff never requested the 
Defendant to account, (o) 

1. The defendant was employed by the plaintiff as his agent 
upon the term that he slionld render an account only when request- 
ed to do so. 

2. On or about the defendant, at the verbal request 

of the plaintiff, submitted to him a statement of account up to 

together with all bills, vouchers, etc. 

i\. The defendant was ready and willing to explain the accounts 
if called upon to do so, but the plaintiff never called upon the defen- 
dant to explain the accounts before suit. 

4. The plaintiff therefore has no cause of action. 


DEFENCE. 

16 

ACCOUNT. 

DEFENCE of a Trustee to a Suit by a Co-trustee for 
Accounts, (p) 

1. Items 2, y and 4 of the properties set out in Schedule 
annexed to the plaint belong to the defendants and do not form part 
of the trust. 

2. The defendants are entitled to possess and manage the said 
properties and to appropriate the income thereof to the exclusion of 
the plaintiff. 

y. Save as aforesaid the statements contained in the plaint are 
admitted. 

(o) Reference : Bharat Chandra Ghahrabarty v, Kiran Chandra Bat, (1025) 

I. L. R. 52 Cal. 7C6 (Where all the papers have been submitteeb the 
plaintiff is bound to call iq)ori the defendant to explain the accounts ; 
but if the plaintiff does not do so, and the defendant expresses his 
willingness to explain the accounts, if called upon to do so and avers 
that ho had never been so called upon, the plaintiff’s suit would be 
without a cause of action.). 

(p) This is a defence to Form No. 8. 
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PLAINT. 

17 . 

ADMINISTRATION. 

CLAIM by a Creditor tor Payment of Debt or for Administra- 
tion. iq)> 

1. The plaintifl; is a creditor of A. B., who died February 5th, 

19..., having published his will dated 19... and appointed 

the defendant his executor. 

2. The defendant proved the will April Sth, 19... and has 
possessed himself of the movable and immovable properties of the 
deceased l)at has not paid the plaintiff his debt. Particulars of the 
said properties are set out in Schedule “A** lioreto annexed. 


Particulars of claim : 

Principal due on a bond of the testator 

dated 19... Rs. 

Interest from the of 

at G per cent, per annum „ 


Total 


The plaintiff claims— 

To be paid Rs the amount due to him, 

or to have the estate of A. B., deceased, administered. 


(q) Though an administration suit is filed only by one creditor, the decree 
passed in the suit is in favour of all the creditors of the deceased 
debtor. The Court passing the administration decree may invoke 
section 151 or (). XXXIX, rr. 1 & 2, C. P. Code and pass appropriate 
ordera to prevent the execution of his decree by any particular creditor, 
•so that the Court may administer the entire estate for the benefit of 
all the creditors— all of whom after the preliminary decree should be 
considered as having become parties to the suit : Nicholson Town Bank 
Ltd. V. Varadarajulu Naidu, 1938 M. W. N. 1127, 
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PLAINT. 

18 . 

ADMINISTRATION. 

CLAIM by a Creditor for self and on behalf of all other 
Creditors for Administration, (^i). 

1. A. B., late of , was, at tbe time of his death, 

a Hindu governed by the Dayabhaga School of Hindu Law. He 
died January 5th, 1911, intestate, leaving him surviving the de- 
fendants, his sons and legal representatives. 

2. The said A. B., was, at the time of his death, indebted to the 

plaintiff in the sum of Rs... due on a promissory note dated 

15th November, 19..., and, in relation to the said promissory note, 

his estate is now indebted to the plaintiff in the sum of Rs 

as hereinafter mentioned. 

ii. The defendants have possessed themselves of the iiiovablo 
and immovable property of the deceased and have not paid the 
plaintiff his debt. A list of the said properties, as far as the 
plaintiff has been able to ascertain, is set out in Schedule “A” here- 
to annexed. 

4. There are various other creditors of the deceased whose 
claims have not been satisfied. A list of such creditors together 
with their respective claims is set out in Schedule “B*' hereto 
annexed. 

(//x) Object of an administration suit : The object of un a<lministratioii 
suit is to have tlie estate administered under a decree of the Court ; in 
such a suit the whole admiiiistratioii and scttleiiient of the estate are 
assumed by the Court ; the suit in its essence is one for an account 
and for the application of the estate of the deceased for the satisfaction 
of the dues of 'all the creditors and for the benefit of all others who arc 
entitled and the Court marshalls the assets and makes such a decree : 
Skivaprasad Slnyh v. Prayagkumar, (1935) I. L. R. 61 Cal. 711. 

Non-maintainability of suit for administration of the estate of a de- 
ceased Hindu who was Joint with his son : A creditor cannot maintain 
a suit for administration of the estate of a deceased Hindu who was 
joint with his son and died leaving no property apart from his interest 
in the family estate. It does not mean that a suit may not 'be filed. 
A creditor cannot be prevented from filing a suit for the tulministra- 
tion of the father's estate and may get a preliminary decree for account, 
but if it appears on the taking of accounts and the making of the usual 
inquiries that there is no property apart from what was before the 
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5. The plaintiff is suing on behalf of himself and all other 
creditors of the deceased. 


Particulars : 

ISth November 19... Principal sum Rs. 

Interest up to 

(date of suit.). „ 


Net amount due. 


The plaintiff claims — 

(1) That an account be taken of what is due to the plain- 
tiff and all other creditors of the deceased. 

(2) That the estate of tho deceased be administered. 


father’s death was joint family estate the proceedings cannot be carried 
further : Meenakshi Achi v. Ramastcami Ghcttiar, A. I. R. 19^59 Mad. 
552, reversing Meenakshi v. Ramaswavii, JA. I. R. 1937 Mad. 785 and 
overruling Anjayya v. Ankamma, A. I. R. 1937 Mad. 99. 

(^i) Parties to suit : In an administration suit, the object of whic^h always 
is to obtain an order for the administration of the estate of a deceased 
person under the supervision of the Court which must necessitate the 
payments of all tho debts from the estate and therefore essentially a 
representative suit, it is not necessary that all the creditors should be 
arrayed as parties. All that is necessary in such cases is to call upon 
the creditors after the decree has been passed to prove their debts and 
to pay such debts as have been proved before distribution of the estate to 
the heirs : Mi, Shahxadi Bi v. Mt. Rahmat Di, A. I. It. 1937 Lah. 
7C1. 

(^j) Preliminary decree in administration suit: Of. O. XX, r. 13, Form 
No. 17, App. 1), C. r. Code. 

((/i) Final decree in an administration suit : form and contents : The 

Coile nowhere lays down what are to be the contents of a final decree 
in an administration suit. It dex^ends upon the nature of disx^ute in 
each case. Where the order in a suit has the effect of finally determin- 
ing all the matters in controversy between the two disputing parties, 
it must be construed as a final decree to that extent : ML Shahxadi Bi 
•V. ML Rahmat Bi, A. I. U. 1930 Lah. 879. 

(9i) Receiver in a creditor’s administration suit : See notes under next 
form. 

(7t) Essentials of a representative Suit : Kumaravelu v. Ramastcami, 
(1932—33) L.U. 60 I.A. 278. 
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PLAINT. 


19 . 

ADMiNiSTRATION. 


CLAIM by a Creditor for self and on behalf of all other Creditors 
for Administration and for Appointment 
of a Receiver. (q2) 

G. H., residing at for self 

and on behalf of all other creditors of 

A. R, deceased, late of 

— Plaintiff. 


versus — 


J. C. D., 

2. K F., 

— executors of the said A. B., deceased, re- 
siding at 


— Defendants. 


The plaintiff states — 

1. The plaintilT is a creditor of A. B., deceased, in the sum here- 
inafter mentioned. 

2. The said A. B, died February 4th, ID having made his last 
will dated January 2nd, 19.,., and appointed the defendants his 
executors. 

3. The defendants proved the will April (Sth, 19..., and possessed 
themselves of the movable and immovable proi)erty of the deceased, 
and yet have not paid the plaintiff his debt. 


(q.^) When creditor can have Reciever appointed : A ])laiiitifr in nn ndnii- 
nistration action is only entitled to interim relief against the ndininis- 
trator or executor when a case is shown of assets being wasted. The 
law allows the administrator or executor to prefer one creditor to an- 
other ami there is no equity which entitles the C'ourt to interfere, except 
after judgment for administration : In He Welts (1890) 45 Ch. D. 5G9, 
575, fg, Harris v. Harris, (1887) 35 W. K. 713; Philips Jones, 
(1884 ) 28 fc?ol. .To. 3C0, fd. He Stevens (1898) 1 Ch. 1G2, 173. The 
creditor is not entitled to the apjiointincnt of a Receiver simply because 
the estate is insolvent. Impropriety on the part of the legal rciu'csen- 
tative or danger to the assets must be alleged : Baird v. Walker ^ (1890) 
35 Sol. Jo. 56. 

The general principles stated above would, it seems, equally ai)ply to 
the Courts in this country. The Civil Procedure Co<le makes no distinc- 
tion between the right of a simple creditor and that of a secured creditor 
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Particulars of claim : 

Principal sum due on the promissory note 

(or bond) of the testator dated Rs. 

Interest from 19. ..at 

6 per cent, per annum ... „ 


Total Rs. 

5. The said A. B. was, and his estate still is, indebted to various 
other unsecured creditors. A list of the said creditors together with 
their respective claims is set out in Schedule “A’* hereto. 

G. The estate is not of the value of more than Rs which 

is insufficient to pay all the debts of the estate. 

7, The defendants are guilty of wilful default and waste in 
administering the estate. 

Particulars : 

(a) The defendants wilfully omitted to got in a debt due 
to the testator from one K. N. on a promissory note dated 

for Rs, 5,000/- and allowed the same to be time- 

barred. 

(b) The Bank Ltd. had a claim of Rs. 15,000/- 

against the testator on an overdraft account. The defen- 
dants, although the}’’ had sufficient funds of the estate in 
their hands within six months of the testator’s death, did not 

pay oil the said debt until whereby the testator's 

estate has been diminished by the amount of interest which 
would have been saved if the debt had been paid sooner. 

in the mutter of appointment of receivers. Under O. XL, r. 1, C.P. Code, 
the Court will appoint a receiver whenever it is “just and convenient.” 
In some of the decided cases some general principles have hceii laid 
down as regards the right of a simple contract creditor to have a re- 
ceiver appointed. 1 hus it has been held in a Calcutta case that a simple 
contract creditor who has no specified charge or no right to be paid out 
of a specified fund cannot, in general, ask for the appointment of a' 
receiver ; Dhnrcndra Krishna v. Surendra Krishna, (1929-30) 34 C.W.N. 
440. The same view has been taken by the Fatna High Court : Prithi 
‘ Chand v. Kalikanand (1929) 6 P. L. J. 366 ; cf A. R. A. R. A. L. 
Chettyar Firm v. U. Sin, A. I. R. 1935 Rang. 398. 

(qg) Liability of Executor or Administrator for devaatatlon and neglect : See 
Secs. 368, 369, Ind. Sue. Act, 
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The above particulars are all that the plaintiff can give before 
discovery. 

The plaintiff claims — 

(1) That an account be taken of what is due to the 
plaintiff and all other the creditors of the deceased. 

(2) That an account be taken of the dealings of the 
defendant with the estate of A. B., deceased, on the footing 
of wilful default or neglect. 

(3) That the estate of the deceased be administered. 

(4) That a Receiver bo appointed of the said estate. 


PLAINT. • 

20 . 

ADMINISTRATION. 

CLAIM by Pecuniary Legatee for Administration^ (/) 

1. A, B., who was a Hindu governed by the Dayabhaga School 
of Hindu law, died February 2nd, 10..,, having made his last will 
dated January 5th, 19.,., and appointed the defendants his executors. 

2. By his said will Iho testator, inter alia^ bequeathed a legacy 

of Rs. 10,000/- to the plaintiff payable every year out of the income 
of his Zemiudary properties at 

(r) For distinction between specific legacy and demonstrative legacy, see 
Sec. 150 Tnd. Sec. Act. XXXIX of 1925 ; Bhaijiralhibai v. Advocate 
Oeneral of Bombay, A. I. K. 1937 Bom. 384. 

(r) Limitation : Art. 123, Ind. Lim. Act : Jiajamannar v. Venkata- 
krishnayya, (1902) I. L. K. 25 Mad. 361, 364. In as much as a legacy 
is payable one year after the testator’s death, a legatee has 13 years 
within which ho may bring the suit : Raja Parihasarathy v. Raja 
VenkatadrU (1923) T. L. K. 46 Mad. 190 (F.B.). 

(r) Right to sue : A legatee can file a suit for the taking of accounts for the 
determination of the amount due to him in respect of the legacy : 
Raja Parihasarathy v. Raja Venkatadri, (1923) I. L. R. 46 Mad. 190, 225 
(F. B.). When there has been no assent to the legacy the suit must 
include a demand for administration of the whole estate : Bulcbhai v. 
Bai Safiabu (1912) I. L. R. 36 Bom. 111. 113. 

(r) Parties to suits : Ordinarily the only necessary party to a suit of this 
nature is the executor and not the other legatees ; Pramathanalh Sarkar 
V. Suprakash Ghoshs (1932) I- L. R. 58 Cal. 77. See, “Kxecutoi*s and 
AdminUtrators” pnder ^^Classcs of Persons,” p, 139, 
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3. The defendants proved the will April r>th, 19,.., and have duly 
possessed themselves of the movable and immovable property of the 
deceased, and have not paid the plaintiff his legacy. 

4. The defendants have refused to give the plaintiff inspection 

of the accounts of and relating lo the said Zamindary properties in 
spite of demand in writing dated 19... 

5. The defendants have wrongfully withheld their assent to 
the said legacy. 

The plaintiff claims. — 

(1) To recover arrears of legacy amounting to Rs 

( 2 ) To have the estate of A. B., deceased, administered, 
and for that purpose to have all proper directions given 
and accounts taken. 

(3) To have a Receiver appointed of the said Zomindary 
properties. 


PLAINT. 

21 . 

ADMINISTRATION. 

CLAIM by Specific Legatee to recover Legacy with ancillary 
Claim for Administration, (n) 

1 . A. li., late of .-t..die(l Janaary 15th, I'J... 

X>. Hy h is last will dated December i^nd, 19..., A. B. appointed 
the defendant his executor and bequeathed to the plaintiff all his 

(s) Specific legacy, what is a— Ser. 142, Iiul. Sno. Act, 192f). Hec Ills, to the 
Section. 

(if) Assent to legacy : Sec. 332 Iiid. Sue. Act, 1925. Where no assent is given 
plaintiffs must claim administration of the whola estate : Salehhai v. 
Bai Safiahu, (1912) T. L. R. 36 Bom. 111. 

(s) Limitation : 12 years under Art. 123 of Sch. 1 1 of the Ind. 

Lim. Act : Rajamannar v. Venhatakrishnayya^ (1902) I. L. R. 25 Mad. 
361. This Article applies where the substantial claim is to recover .a 
legacy, even though not assented to by the executor, and whether or not 
the suit involves the administration of the whole estate : Salehhai y. 
Bat Saftabii, supra. The mere fact that in a suit for a legacy there is a 
piayer for administration of the estatei as ancillary to the claim for 
• legacy, will not take the case out of this Article and bring it under Art. 
129 : Rajamannar v. Venhatahrishnayyaf supra^ at p. 364. A legacy is 
payable one year after the testator’s death and a suit for legacy is in 
time if brought witliin thirteen years after the testator’s death : Raja 
Parthasarathy v. Raja Venkatadri, (1923) I. Jj. R. 46 Mad, 390 (F. B,), 
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shares in the Imperial Bank of India which he might possess at the 
time of his death. 

S. The defendant duly proved the will April 2nd, 13 and 

is in possession of the assets of the testator, and, amongst others, 
of the said shares. 

4. Particulars of the said shares as set out in Schedule “A'' 
hereto are all that the plaintiff can give before discovery. 

5. The defendant has not made over any of the said shares to the 

plaintiff, nor hjis assented to the said legecy although thereunto 
requested in writing dated and 

The plaintiff claims. — 

(1) Discovery of the said shares. 

(2) Delivery to him of the said shares. 

(3) Administration of the estate of A. B., deceased. 

(4) All necessary directions, accounts and enquiries. 


PLAINT. 

sa. 

ADMINISTRATION. 

CLAIM by Residuary Legatee against Executors for Administrn* 
tion and for Account on the Basis of Wilful Default- (0 

1. The plaintiff is the residuary legatee of A. 1^., late of 

who died January 3rd, 19..., having made his will dated December 
12th, 19..., and appointed the defendants his executors. 

2. The defendants proved the will March 2()th, 19..., and have 
possessed themselves of the movable and immovable property of the 
deceased. 


(0 Pleading wilful default : If >yilfiil default is not alleged, no order can 
be made on the footing of wilful default, cither at the hcarifig or at any 
subsequent time ; hut where wilful default has been alleged, an account 
on the footing of wilful default can he directed either at the hearing 
or at any subsequent stage: Per Fry J. iwBarbarv. Afac/rre//, (1879) 
12 Ch. D. 534. Ill order to obtain an account oil the footing of wilful 
default one must allege and prove at least one instance of wilful default: 
Itaja Peary Mohan Mookerjee v. Manohar, (1922-23) 27 (?. W. N. 
989, 994, fg. Fe : Symons, (1882)21 Gh. D. 757 and other English cases. 

(0 Parties to suit : In an administration suit by a legatee the executor is 
ordinarily the only necessary party. The other legatees nee<l not be 
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3. The defendants as executors have been guilty of wilful 
default in not getting in certain properties of the testator. The 
plaintiff is unable to give full particulars under this paragraph until 
after discovery and the following particulars are all that the plain- 
tiff can give : 

Particulars : 

B. C. owed the testator Rs. 5,000/- on a promissory note dated 

19... repayable on demand with interest atGjt/^^;* cent 

per anmini. The defendants were aware of the said fact but they 
never applied to B. 0. for payment or acknowledgment, whereby 
the sum due on the said promissory note was time-barred an<l 
was lost. 


joined as party defendants. It would sufticc for a decree to he made 
and the other parties either brought on the record or notice given to 
them if that would siillice at the time of the reference if their interests 
were likely to be affected : Per Biickhind J., in Prnmathanath Sarlar 
V. Suprakash Ghosh, (1032) I. Ti. R. 58 Cal. 77. 

(/) Court Fees and Suits Valuation : The plaintiff is entitled to put his owji 
valuation both for purix)se8 of jurisdiction and for Court-fees ; Shashi 
Bhuaan Pose v. Manindra Chandra Nundy, (1917) I. L. \i, 44 Cal. 890; 
Chandramani v. liasdeo, (1919) 4 Pat. L. J. 57 ; Khaiija v. Sheikh Adam 
Ilusenallyt (1915) T. L. R. 39 Bom. 515. 

(0 Limitation ; Art. 120, Iiid. Lim. Act. But where the claim is for legacy 
and the prayer for administration is only ancillary to the claim for 
legacy, Art. 123 should apply; Rajamannar v. Venkatakrishnayya, 
(1902) I. L. R. 25 Mad. 361. In a later Madras case, it was pointed out 
that in an administration action the bar of limitation will be of no 
avail : Ghidambara Mudaliar v. Krishnasami Pillaij (1916) I. L R. 39 
Mad. 365, 374. 

(0 Jurisdiction : Suit for administration, if a 'suit for land’: According to 
the Bombay High Court, an administration suit is not a suit for land ; 
Abdul Hussain v. Mahomedally, (1921) 23 Bom. L. R. 1326. The Calcutta 
decisions arc not uniform. Where the plaintiff claimed administration 
on an ordinary summons and also claimed to be entitled to the whole 
of the residuary estate of the testator and a declaration that a dedica- 
tion purporting to create a debuttcr estate was void it was held by 
Page J .. that it w'ns a suit for land : Prams Chandra Sinha v. Ashutosh 
Mukherjee, (1929) 1. L. R. 56 Cal. 979. In a later case, Vedahala Dabee 
v. The Offieial Trustee of Bengal, (1935) I. L. R. 62 Cal. 1062, his 
• liOrdship Ameer Ali J. expressed his dissent from the view expressed 
by his Ix>rd8liip Page J. in the last mentioned case. Cf . Rabindranath 
Mitra v. Purna Chandra Sinyha, I. L. R. (1938) 1 Cal. 531. 

(t) Costs of parties In a suit for general administration : Bee Ismail Abdul 
Latif V. Ha/i Jbrahim Jan Mahomed, (1935) I. L. R. 59 Bom. 397. 
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The plaintif!: claims — 

(a) An account of the dealings of the defendant with the 
testator's estate on the footing of wilful default. 

(li) Administration of the estate. 


PLAINT. 

23. 

ADMINISTRATION. 

CLAllVf for Administration against an Administrator 

pendmto lUe, (//). 

1. One A. 13., a Sunni Mahoinedan, died January ir)th, lih.., 

having made his will dated November lOth, 19..., and appointed 
the defendant liis executor. Ry the said will the testator, 
without obtaining the consent of the plaintiffs or any of them, 
purported to becpieath his entire estate to 

2. The plaintiffs are the heirs at law of the said A, 15. deceased 
(state relationship). 

3. On 19. ..the defendant applied for probate of the 

said will. Thereupon the plaintiffs entered caveat and the said 
application was set down as a contentious cause and marked Suit 
No of The said suit is still pending. 

4. On 19... the defendant was, on his own application 

made in the said suit, appointed administrator pendete lite of the 
estate and effects of A. B., deceased, and he has been administering 
the said estate since. 

(m) Reference : Meerxa KuratuhAm v. Draughton, (1896-07) 1 C. W. N. 336 
(Per Jenkins J., *‘A suit for administration is maintainable against 
an administrator pendente Hie, The creditors of an estate who take 
de hors the will, are only entitled to sue for administration against an 

administrator pendente Htc already in existence With 

regard to two-third of the said estate the plaintiffs take de hors the will 
and therefore their position is the same ns that of creditors of the 
estate), expd. in Balakbala Dasee v. Jadunath l)as^ (1930) I. L. It. 57 
Cal. 1358, 1365, 1366. Cf. E. G. Jeeica v. IL IL Yacoob Ally, (1928) J. L. 
It. 6 Kang. 524 (According to the Sunni School of Mahorae<jan Law a 
testator may bequeath one-third of his estate to a charity or to a stranger, 
but he cannot by a testamentary disposition reduce or enlarge the shares 
of his heirs, who are entitled to inherit, nor can he restrict their enjoy- 
ment of the proi)erty they inherit.}. Cf. Sec. 247, Ind. Sue. Act. 
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5. The plaintiffs are entitled to two-thirds of the said estate 
tinder the Mahomedan Law. 

The plaintiffs claim : — 

(1) A declaration that the said will in so far as it pur- 
ported to dispose of more than a third of the estate is 
void. 

(2) That the said estate bo administered by the Court. 


PLAINT. 

24 . 

ADMINISTRATION. 

CLAIM by a Mahomedan Heir for Administration. 

1. One G, H., a Siah Mahomedan, died intestate, February Idth, 
HI..., leaving him surviving his father and mother, who were e.ach 
entitled to 1/Gth share in his estate and also the defendant No. 1, 
his son, and defendant No. 2, his widow, and one daughter, and 

leaving behind him immovable properties, situate at... 

within tlie jurisdiction of this Court. A list of such properties, as 
far as the plaintiff has been able to ascertain, is set out in Schedule 
“A'’ hereto annexed. ^ 

2. The father of the said G. H. died on his mother 

on and his daughter on 

The defendants 3 and 4 are the heirs (state relationship) 
of the said deceased daughter of G. II. I'he plaintiff is the l)rother 
of G. II. and is the heir of his father and mother, deceased. 


(r) Reference : Essafally v. Ahdcali, (1921) I. Ti. K. 4r) Bom. 75 (In this case 
ti eon ten lion was raised by the defendants that the administration suit 
was not maintainable and that the only suit that would lie was for pju*- 
tition. Ikld, 1'he plaintiff can bring his suit in any form which the 
law allows. He may file a suit for partition or he may not. This is no 
reason why if he wishes to file an administration suit to get the estate 
administered in the proper way, he should not do so. It does not fob 
Jow that because A. dies leaving certain dehiiito property that that 
property will be divided amongst all the heirs. He may have left debts 
and charges in the estate and it is only when the estate has been ad- 
ministered and usual administration accounts have been taken that the 
interest of those entitled to shares as heirs can be ascertained.). 



Pt. IV. ] Forms of Pleadings 647 

4. The defeiulants are in possession of the estate of G. H. 
deceased. 

5. The plaintiff is not aware what the estate of G. H., deceased, 
consisted of at the time of his death and wliat it consists of now 
and whether there were any debts of the said G. H., and, if so, 
what debts are still ontstanding. 

i). The defendants are denying that the plaintifl! has any title 
or interest in the estate of G. H., deceased. 

The plaintiff claims — 

(1) A declaration that he is tmtitled to 1/I5rd share in 
the estate of G. II. deceased. 

(ii) Knquiry into what the estate of G. 11. consisted of 
at the time of his death and what it consists of now. 

(3) Adininistration of the said estate. 


DEFENCE. 

25. 

ADMINISTRATION. 

DEFENCE to a Creditor’s Suit for Administration, (/r) 

1. The defendants admit the assets but not the plaintiff’s 
claim. 

Or 

The defendants admit the plaintiff’s claim but not the assets, 
i?. The plaintiff’s claim is barred by the Statut(3 of Limitation. 

3. Payment in full (or in part, as tln3 case may bo) was made 
by deceased to the plaintiff. 

Or 

The debt is discharged by the pUiii\tiff accepting Rs 

on in satisfaction of the whole debt. 

4. The claim is fraudulent in the following particulars : 

5. The defendant is entitled to a set off, of which the following 
are particulars : 

{w) Costs: In a suit for construction of will and for administration of the 
estate left by the testator, the costs, in the absence of grounds established 
in favour of a departure, should ordinarily he paid out of the estate: 
Upendra v. Purendra, (lOlG-17) 21 O. W. N. 280. Cf Tswardas y. 
Chandip, (1910) 6 1. 0. 267. 
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DEFENCE. 

26 . 

ADMINISTRATION. 

DEFENCE by Executors to the Claim of a Pecuniary Legatee 
for Payment of Legacy & for Administration, (x) 

1. The defendants admit the legacy mentioned in paragraph 

of the plaint hut say that the assets of the testator, after 

payment of debts, specific legacies and costs of administration, are 
insufficient to pay all the legacies given by the will. 

2. The legacy given bj^ the will to the plaintiflC is liable to 
abate in the same proportion as the other pecuniary legacies. 

Or 

1. The debts of the testator amount to Rs 

2. The defendants are bound to discharge the debts of the 
testator before they can pay the plaintiff's legacy or any legacy 
under the will. 

i\. The other legatees ought to be added as parties so that the 
extent of abatement may be ascertained and be binding on all 
parties. 

Or 

1. The estate of the deceased is subject to contingent liabilities, 

such as, ^ 

2. The defendants admit that the plaintiff made demands for pay 

merit of his legacy, but say that they refused to pay the legacy, be- 
cause the j)laiutiff refused to give them an indemnity for the amount 
of the legacy in spite of request in writing dated UJ... 

And (if stick he the case) 

The suit has been instituted within one year of the tostotor’s 
death and is therefore not maintainable. 

(a?) This is :i defence to Form No. 20. 

(.t) Abatement of legacies : Bee. 175 Ind. Bin*. Act, XXXIX of 1925. Of. 
Sec. 327. 

(;!;) Debts to be paid before legacies : Sec\ 325, Ind. Sue. Act ; cf. See. 329 
of the said Act. 

(x) No suit lies to recover legacy until the expiration of one year from the 
testator *8 death : Se<i. 337. Ind. Sue. Act. 

(x) Joinder of other legatees ; Pumhotiam v. Kal% (1902) I. L. R. 2C Bom. 
301 ; PramathantUh v. SupraJeash, (1931) I. L. R. 58 Cal. 77. 

{x) Executor's right to claim indemnity : Sec. 326, Ind. Sue. Act, 1025 ^ 
J^ajamannar v. Sunnalakskmi, (1892) 2 M. L. J, 
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DEFENCE. 

»r- 

ADMINISTRATION. 

DEFENCE by Executor to a Claim by Specific Legatee to re- 
cover Legacy and for Administration, (y) 

1. The shares specifically bequeathed to the plaintifT did not 
belong to the testator at the time of his death, (or, The testator 
in his life-time sold the shares specifically beqaeathod to the 
plaintiff). 

2. The legacy is therefore adeemed. 

Or 

1. The testator in his life-time sold 20 oat of the 30 shares 

specifically beqaeathed to the plaintiff for Rs :... 

2. The legacy is therefore adeemed to the extent of the sum of 

Rs so received. 

Or 

The shares specifically bequeathed to the plaintiff were pledged 
by the testator with the Imperial Bank of India to secure an ad- 
vance of Rs repayable on demand with interest at (5 per 

rent. There is due to the said Bank Rs on the said loan. 

The plaintiff is liable to pay the said sum of Rs. before 

he can claim the said shares or any portion thereof. 

Or 

The debts of the testator amount to Rs The defend- 

ants must discharge the said debts before the legacy can bo paid. 


(y) This is a defence to Form No. 21. 

(y) Ademption of specific legacy : Bee. 152, Ind. Buc. Act. Of. Bee.- 159, lud. 
Buc. Aet, for ademption pro tardo where stock specifically bequeathed 
exists in part only at the testator’s death. 

(y) Partial ademption of specific legacy : Bee. 155, Ind. Sue. Act. 

(y) Non-liability of Executor where property specifically bequeathed is 
subject to any pledge, lien or Incumbrance : Bee. 167. Ind. Sue.’ Act. 

(y) Debts must be paid before Legacies : Bee. 325. Ind. Buc. Act. 

Note : If the suit is brought in less than one year from the date of the 
death of the testator, an objection can be taken that the suit is premature 
or is not maintainable : Bee. 337, Ind. Buc. Act. 

82 
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PLAINT. 

28 . 

ADMIRALTY. 

CLAIM by Creditor to enforce a Bottomry Bond, (z) 

1. On or about the 19... the “Elizabeth'*, a steam- 
ship, belonging to the defendants, of tons gross, whilst 

in the course of a voyage from to met with 

bad weather and was compelled to put into the port of 

for repairs and necessaries. 

2. The owners of the said steamship and her freight, and the 
shippers and consignees of the cargo on board of her, refused to 
provide the money wherewith to pay for the said repairs and neces- 
saries and the master of the said steamship being without funds 
and without credit was compelled to borrow from the plaintilTs 

the sum of Rs on a bottomry bond dated 

which provided for maritime interest at the rate of per 

cent, and to hypothecate the said steamship, her cargo and freight 
to secure the repayment of the said sum with interest within 
thirty days after the safe arrival of the said steamship at her place 
of discharge in the port of 

In consequence of tb© said advance the said steamship was 

enabled to proceed from the port of on a voyage to her 

place of discharge in the port of 

4. The defendants have not made any payment although 
thirty days have expired after the safe arrival of the said steam- 
ship at her port of discharge. 

Particulars of claim : 

Principal sum Rs. 

Interest up to „ 


Total Rs. 


(z) Authority of Master to resort to Bottomry Bond ; The '*Karnak'\ 
(186U) L. K. 2 P. C. 505 (Where the Mnster having written to the Agent 
of the owners, of the ship, and of the cargo, and not receiving any answer 
within the time an answer might have been returned, raised funds 
necessary for the payment of supplies on Bottomry of the ship, cargo 
and freight. Held : the Mnster was warranted in resorting to a 
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The plaintiff claims — 

Judgment against the defendants and their bail for the 
said sam of Rs incladiug interest. 


PLAINT. 

89 

ADMIRALTY. 

CLAIM by Master tor Wages and Disbursements. 

1. By an agreement in writing dated the plaintiff 

was employed by the defendants as the master of the steamship 

the property of the defendants, on a monthly salary 

of Rs 

2. The plaintiff served as the master of the said steamship in 

pursuance of the said agreement from to 


l\. On or about ly..., while the said steamship was 

lying in tln^ port of the plaintiff purchased 


tons of bunker coal from on account of the said stoainship 

for Rs i.e., at the price of Rs per ton. 

4. The defendants have not paid the plaintiff’s wages for tlie 

months of amounting to Rs... and also have not 

paid the price of the said coal, although thereunto requested in writ- 
ing dated 


Particulars. 


Wages from to ... ... Rs. 

Price of tons of bunker coal ... ,, 


Total Rs. 


The plaintiff claims — 

Rs.... 


Bottomry BontL But if money can be obtained from the shipowncra. or 
cargo-owner’s agent in the Port, or raised on personal credit, the Master 
will not be justided in resorting to the Bottomry BotkI.). See also, The 
**Onward*\ L. R. 4 A. & E. 38,58; Australasian S, X, Co, v. MoraCf 
(1872) L. R. 4 P. C. 222, 230. 
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PLAINT. 

30 

AGENCY. 

CLAIM by Principal against Agent for Recovery of Secret 
Profits earned by the Agent, (a) 

1. By letter dated... 19..., the plaintilT employed the 

defendant as his broker to negotiate for the purchase of a house 


at on the basis of an offer of Rs. 50,000/-, but eventually 

on 19... the house was purchased by the plaintiff for 


Rs. 55,000/-, and the plaintiff paid the defendant Rs 

commission. 

2. Some time prior to the sale, an arrangement had been made 
between A.B., the vendor of the house, and a broker named B.S., 
that if B.S. could sell the house for more than Rs. 52,000/-, he might 
retain for himself whatever could be obtained in excess of that 
amount. The defendant was aware of this arrangement at the time 
he was negotiating with B. S. for the purchase of the house, but it 
was unknown to the plaintiff ; and a few days before the sale it was 
arranged between B. S. and the defendant, without the knowledge or 
sanction of the plaintiff, that the defendant should receive from B.S. 
one-half of such excess of purchase money. 

3. The sum of Rs. 1,500/-, being one half of the said excess, was, 
without the knowledge or sanction of the plaintiff, paid by B.S. to, 
and retained by, the defendant. 

4. On 19..., the plaintiff discovered that the defendant 

had made the sacret profit in the aforesaid manner. 


(a) Reference : Morison v. Thompson, (1874) L. K. 9 Q. B. 480. 

(a) Cause of action : Cf. Sec. 216, Ind. Gout. Act, 1872, and Sec. 88 of the 
Ind. Trusts Act, 1882. “No agent is permitted to acquire any personal 
benefit in the course of, or by means of, his agency without the know- 
ledge and consent of the principal. Every agent must account to his 
principal for every benefit, and pay over to the principal every profit, 
acquired by him in the course of, or by means of, the agency without 
iiixeh knowledge and consent": IBowstead on Agency, 9th Edn. 112 ; cf. 
Parker v. McKenna, (1874) L. R. IQ Ch. 96. 

(a) Limitation : Art. 90, Ind. Lim. Act. 1908 ; Kishori JmI v. Jauhari Mai,, 
A.I.R. 1927 All. 436. Either Art. 62 or Art. 90 : Ptiran Mai v. Ford, 
MacDonald tb Co., (1919) I. L. K. 41 All. 635. 
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The plaintiff claims — 

To recover from the defendant Rs. 1500/-. 


PLAINT. 

31 . 

AGENCY. 

CLAIM by Principal against Agent tor Recovery of 
Secret Profits, (ai) 

(Another Form). 

1. The plaintiff was desirous of buying a house suitable for 

conversion into flats and on ..10, ..he verbally instructed 

the defendant to furnish him with particulars of houses suitable for 
that purpose. 

2, Thereafter, on or about 19..., the defendant invited 

the plaintiff to go and see a house at.. and on the same 


(n,) Reference: Racjier v. Campbell- Stuart, (1939) 3 All. E. K. 235 (It was 
open to the plaintit! in this case to repudiate the contract on the ground 
of fraudulent misrepresentation. What she did was to accept the 
bargain, but she claimed damages and an account of the profits which 
the defendant had made as a result of these transactions. No doubt 
the scope of the agency was limited. What the defendant had under- 
taken to do was to provide particulars of any houses of which he shouht 
hear wliich he thought might be suitable for the purpose which the 
plaintiff had in mind and which had been communicated to the defen- 
dant. lie was agent to that extent. Of course he was not an agent for 
the purpose of signing any contract on the plaintiffs behalf. No doubt, 
an agent may terminate the relationship of principal and agent by 
himself selling to his principal property which belongs to himself so 
long as the principal knows that the property docs in fact belong to tlio 
agent, and that the agent is intending to sell the property. That must 
however be limited to the proposition that it is the duty of every agent 
to act honestly and faithfully to his principal, and, if the agent con- 
ceals most material facts from his principal, and, by a fraud obtains 
an advantage for himself by purporting to sell, or by selling, property 
which is his own, then the duty which lies upon him is not ended by 
such a contract, and he remains liable to account for any secret profit 
which he has made as a result of the transactions between himself and 
the principal (p. 239). The moment the true transaction by which the 
defendant acqiiired his property was conceale^l from the plaintiff, and 
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day the plaintiff and his wife went to the house and went all over 
it and told the defendant that it was exactly the sort of hoiiso which 
they wanted. 

3. The defendant then told the plaintiff that he had purchased 
the house himself for Ra. 10,000/- and that he was willing to part 
with it to the plaintiff at the sum of Ra. 10,500/- which would give 
him Rs. 500/- partly as profit and partly as remuneration for his 
services. 

4. The plaintiff then and there agreed to buy the house for 
Rs. 10,500/-. 

5. On 19... an agreement in writing was entered into 

between the defendant and the plaintiff by which the plaintiff 
agreed to buy and the defendant agreed to sell the house for the sum 
of Ra. 10,500/- and the plaintiff paid the defendant Rs. 500/- as earnest 
money. 

0. On 19. ..the transaction was completed by a formal 

oonveyance and payment of the balance of purchase money. 

7. On or about 19... the plaintiff discovered the fol- 

lowing facts : 

(u) That the house belonged to one A. who informed the 
defendant that he would accept Rs. 5,500/- for the house. 

(5) That having ascertained the price, the defendant 
proceeded to contract to buy the house for himself at that 
price. Ho did not however enter into the contract personally 
with the vendor but had the contract taken in the name of his 
brother-in-law H.B., who was his nominee. The considera- 
tion money was paid by the defendant. 

{c) That on 19... the defendant purported to 

enter into a contract ’ with the said H. H., by which the 
defendant agreed to buy and the said H. B. agreed to sell the 
property in question for the sum of Rs. 10,000/-. The said 
transaction was a bogus one. 

8. By representing to the plaintiff that the property had been 
purchased by him for Rs. 10,000/-, the defendant intended that he 
would be able to sell it, if possible, to the plaintiff at a handsome 
profit to himself. 

, deliberately concciilcd by means of a fraud from the plaintiff, and the 
plaintiff was inducel to buy the property by reason of that fraud and in 

the honest belief that the defendant had paid £ for the property, 

that was something the defendant was doing in direct breach of his 
duty. p. 240). 
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y. The true transaction by which the defendant had acquired 
the property was deliberately concealed by means of a fraud from 
the plaintiff, and the plaintiff was induced to buy the property by 
reason of that fraud, and in the honest belief that the defendant 
had paid Rs. 10,000/- for the property. 

The plaintiff claims, — 

1. Rs damages. 

2. Alternatively, an account of the secret profit made 
by the defendant as a result of the aforesaid transaction 
between himself and the plaintiff, and 

3. Payment of such sum as may be found due upon 
the taking of the account. 


PLAINT. 

32 . 

AGENCY. 

CLAIM by Principal against Sub-agent for Recovery of Secret 

Profits. (^^2)- 

1. The plaintiffs, a Company incorporated under the 

Companies Act, are ship-owners carrying on business at 

2. In ly..., the plaintilfs were engaged in the 

formation of a steamship company and were desirous of raising 
money on debentures to be secured on certain ships. 

3. By letter dated ..ly..., the plaintiffs employed 

P. &. T., brokers, to procure for the plaintiQ!s a loan of Rs 

on a commission of 2% on the transaction. 


{a.i) Reference ; Powell db Thomas v. Jones (Evans) cC* Co.. (1905) 1 K. B Jl 
{Held upon the facts : (1) There was evidence that the contnu^tnal 
relation of principal and agent had been established between tlie princi- 
pals and sub agent ; (2) even if no privity of contract existed between 
them, the sub-agent stood in a fiduciary relation to the principals, and 
was accountable to them for the commission he had received from the 
company.). 
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4. The said P. &. T. with the assent of the plaintiffs employed 
the defendant as sub-agent on the terms that the defendant and 
the said P. & T. should share between them the commission payable 
by the plaintiffs. 

5. In July, 19..., the defendant introduced Mr the 

representative of the plaintiffs, to the L. O. & T. Society of 

as being likely to advance the money required ; and 

ultimately was successful in getting the advance made and the 
debentures issued on 

6. On 19..., the plaintiffs paid the said P. & T. and 

the defendant the agreed commission. 

7. On or about 19..., the plaintiffs discovered that 

the defendant had entered into an arrangement with the said L. 
Q. & T. Society, without the knowledge of the plaintiffs or of the 
said P. & T., by which the said L. G. & T. Society agreed to pay 

the defendant on the completion of the transaction Rs and 

also five per cent, on the annual premiums payable upon a sinking 
fund policy of insurance which had to be taken out by the plaintiffs 
with the L. G. & T. Society to insure the ultimate payment of the 
amount of the said debentures. 


8. On 19,.., the defendant secretly and corruptly 

received from the said L. G. & T. Society the said sum of Rs. 2,000/- 

and Rs being five per cmt, on the annual premiums paid up to 

that date. 


The plaintiffs claim — 

(a) To recover from the defendant the said sum of 
Rs 

(h) A declaration that the plaintiffs are entitled to re- 
cover from the defendant such further sums which the 
defendant may receive by way of commission from the 
said L. G. & T. Society in respect of future annual premiums 
on the aforesaid policy of insurance. 


(Ujt) Sub-agent : Who is a : Sec. 191, lud. Cont. Act. For definition of subs- 
tituted agent, see Son.. 194, Ind. Cont. Act. 

(a.j> Bee Notes under Form No. 30. Cf. Kaluram v. Chimniram, A. I. R. 
1934 Bom. 86 (measure of damages where a commission agent sells his 
own goods to principal.). 
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PLAINT. 

33 * 

AGENCY. 

CLAIM by Principal against Agent to recover Secret 
Commission and against Third Person who paid 
such Commission to the Agent, (a 3) 

1. The plaintiffs are and at all material times were the pro- 
prietors of a factory known as situate at * 

2. From 1930 to 19 .., the defendant S. H. was employed by 
the plaintiffs as the manager of the said factory, and in that capa- 
city it was his duty to examine tenders for the supply of coals for 
the purpose of the factory and to report and advise the plaintiffs 
thereon. 

3. On 19,,., the defendant L. J., who was a coal 

merchant, submitted to the plaintiffs a tender for th6 supply of 
200 tons of coal. 

4. On 19..., the defendant S. H. advised the plain- 

tiffs to accept the said tender, which they accordingly did. 

5. On 19..., the plaintiffs acting on the advice of 

the defendant S. H. entered into contract with the defendant L. J. 
for the supply of 200 tons of coal. 

6. In 19..., the coal was delivered to the plaintiffs 

under the contract so obtained and on 19..., the plain. 

tiffs paid Rs to the defendant L. J. as the price of 

the coal. 

7. On August 6th, 19..., the plaintiffs discovered that before 
submitting his tender above-mentioned, the defendant L. J., with 
the view of inducing the defendant S. H. to advise the plaintiffs 

(ag) Reference : Salford Gorpn. v. Lever, (1891) 1 Q. B. 168, 181 (Where 
an agent, who has been bribed so to do, induces his principal 
to enter into the contract with the person who has paid the bribe, and 
the contract is disadvantageous to the principal, the principal has two 
distinct remedies: The right against the agent is, to recover the secret 
bribe he has received, and it is founded on his fraud in regard to that 
bribe. That right against the person who has paid the bribe :s, to re- 
cover the excess of price which he obtained through his fraud — a fraud, 
no doubt, in conjunction with the agent but an entirely separate and 
distinct fraud from that in respect of which the action against the 
agent would be bmught.). 

83 
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to accept the same, corruptly agreed to pay to the said S. H. a secret 
commission or bribe of one rupee per ton on the quantity of coal 
tendered for, and in order to recoup himself for the commission so 
promised to the said S. H., ho inserted in the tender a price which 
was in excess of the price at which he would otherwise have ten- 
dered by one rupee per ton. Thereupon, the defendant S. H., being 
induced thereto by the promise of the commission, advised the 
plaintiffs to accept the said tender which they did as aforesaid. 

8. The price paid by the plaintiffs to the defendant L. J. for 
the said coal exceeded by a sum of Rs. 1,500/- the price which (but 
for the payment of the commission) the said L. J. would have 
received. 

y. On ly..., the defendant S. H. in breach of his 

duty secretly and corruptly received from the defendant L. J. the 
said sum of Rs. 1,500/- which he has not paid over to the plaintiffs. 

The plaintiffs claim — 

Rs. 1,500/- from the defendants. 


PLAINT. 

34- 

AGENCY. 

CLAIM by Principal against Agent tor acting contrary to 
Instructions, (b) 

1. In July, ly..., the plaintiff verbally employed the defendant 

as his agent to sell one hundred bales of cotton lying at 

in accordance with the plaintiff’s instructions. 

2. On August Ist, 11)..., the defendant wired to the plaintiff 
enquiring if he could sell the goods on that date at the rate of Rs. 80/- 
per bale. The plaintiff replied by wire the same day instructing the 
defendant to wait and not to sell unless the price reached Rs. 100/- 
per bale. 

(h) Measure of damages : Sec. 211, Ind. Cent. Act. The measure of damages, 
in a case where an agent has in breach of his duty sold goods of his 
^ pnncipal below the limit placed upon them by the principal, is the loss 
which the principal has sustained, and if he has sustained no loss he 
can only ask for nominal damages : Manehubkai Natalchand v. John IL 
Tod, (1896) I. L. R. 20 Bom. 633 ; cf. Chelapathi v. Surayya, (1902) 12 
M. L.J. 375, 



Pt. IV. ] Fmms of Pleadings 659 

3. The defendant in breach of his duty sold the goods on the 
said date at Rs. 80/- per bale. 

4, On August 3rd, 19... the said goods could have been sold at 
Rs. 100/- per bale. 

r>. By reason of the premises the plaintiff has suffered damage. 
Particulars of claim : 

Value of 100 bales at Rs. 100/- per bale ... Rs. 10,000/- 

Price of 100 bales at Rs. 80/- per bale ... „ 8,000/- 

Difference ... „ 2,000/- 


The plaintiff claims 
Rs. 2,000/-(]amagos. 


PLAINT. 

35* 

AGENCY. 

CLAIM by Principal against Agent for Recovery of Loss 
caused by Agent’s Negligence, (c) 

1. At all material times the plaintiff was the owner of a 


furnished house at, which he was desirous of letting. 

2. In 19, the plaintiff, at the oral request of the de- 


fendant, employed him as his house agent for the purpose of letting 
or procuring for the plaintiff a tit and proper person as a tenant 
for the said furnished house for twelve months at a commission of 
5 per cent, 

3. In 19..., the defendant introduced to the plaintiff 

one A. B. as a tit and proper person who would take the house 
and the plaintiff thereupon agreed to take the said A. B. as 

tenant at a monthly rent of Rs with effect from the 1st of 

January 19... 

4. The said A.B. duly entered and paid the first month's rent on 

19..., but paid no more rent and left the house sornq time 


(c) Cause of aetlon : The house agent is bound to use reason able c.nre to 
ascertain the solvency of the tenants : Heys v. Tindlle, (1801) 30 fj, J. 
Q. B.362. 
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in 19..., and on or about 19*«« got himself ad- 

judged an insolvent leaving no assets for distribution among credit- 
ors, by reason whereof the plaintiff has wholly lost full eleven 
month's rent payable by A.B. 

5. The said A.B. was not a fit person to be introduced as a 
tenant. 

The plaintiff claims — 

Rs being 11 months’ rent of the said house by 

way of damage. 


PLAINT. 

30. 

AGENCY. 

CLAIM by Principal against Agent for Damages for 
Negligence, (d). 

1. The plaintiff was the owner of a house in 

Street, which was lot to one C. D,, a shopkeeper, for the 

term of years subject to the proviso that the lessee 

should not assign the demised premises without the written license 
or consent of the lessor first had and obtained. 

2. On 19..., C. D. contracted to sell his lease and 

business to one A. G. and, accordingly, applied to the plaintiff 
for his consent in writing to the transfer of the lease to the said 
A. O., whereupon the plaintiff placed the matter in the hands 
of the defendant, who was an auctioneer and house agent, and gave 

{d) Reference ; Pape^ v. Westacott, (1894) 1 Q. B. 272 {Per Lindley L. J. at 
pp. 278, 279 : You cannot say as a general rule that a person who is 
authorised to receive money is authorised to take a cheque from a person. 
In this case he did not get cash. He did not even get a cheque which 
in the ordinary course of business he would transmit to his principal. 
There is no proof of any usage or custom that would authorise such 
a transaction. Ho took a piece of paper which in the ordinary course, 
he would not send to his principal at all, and above all, that that piece 
• of paper was never cashed— he has not pursued the authority with 
which he was entrusted. The agent is liable to his principal for the 
full amount of arrears of rent.). Cf. OoktU Ohand Jagan Nath v. Nand 
* - item, (1939) A. G. 106 at p. 113 where Pape^ v. WestacoU has been re- 
ferred to and distinguished. 
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him a consent or license in writing to the said transfer and 
instructed him not to hand over the license to C. D. until he had 
paid Rs , the rent in arrear. 

3. Thereafter, on 19..., the defendant, C. D. and 

the said A, G. met at and the purchase 

was completed, and the defendant then handed over the license to 
C. D. on receipt of a cheque drawn by C. D. to the order of the 
defendant and crossed “& Co.” for the amount of the rent in arrear, 
together with a small sum for the defendant's charges. 

4. The defendant sent the said cheque to his Bank for credit 

to his account and himself gave the plaintiff a cheque for 

which was dishonoured as a result of the cheque given by C. I), to 
the defendant being dishonoured. 

/). C. D. has disappeared and the plaintiH’ has lost the chance 
of recovering the rent from him. 

6. The defendant has not made good the loss to the plain- 
tiff. 


The plaintiff claims — 
Rs 


PLAINT- 

37 . 

AGENCY. 

CLAIM by Principal against Third Person for Breach of Contract 
with an alternative Claim against Agent for implied 
Breach of Warranty of Authority, (e) 

1. On 19... the defendant A.B., professing to be 

the agent of the defendant C.D., purported to make a contract bet- 
ween the plaintiff and the defendant C.D. to sell and deliver to the 


(c) Reference : The Honduras Inter^Oceanic Ry. Co* v. Lefevre and Tucker^ 
(1877)2 Ex. D. 801 C. A. (Per Cockburn, C. J. at p. 305 : “What the 
plaintiffs complain of is non-performance of a contract. If iheir claim 
is against Lefevre it is because the contract is broken ; if it is against 
Tucker it is also because the contract has failed and remains unfulfillod. 
The only difference is that, although the redress claimed is the samei 
if there had been separate actions the process would have been different 



662 Forms of Pleadings [ Pt. IV. 

plaintiff 200 Ordinary shares in ..Company at Rs 

share on,. 19..., and thereby impliedly warranted that 

he was authorised by the defendant C.D. to make the said contract 
as his agent. 

2. The plaintiff accordingly entered into the said contract on 

the said date and on ,19... demanded delivery of the said shares 

from the defendant C.D. and tendered to him the price thereof, but 
the said defendant denied that the said A.B. was authorised by him 
to make the said contract and refused delivery of any of the said 
shares. to the plaintiff. 

3. By reason of the premises the plaintiff has suffered damages. 


ParticTilarfi : 

Contract price of the shares at Rs..., 


share ... ... ... Rs, 

Less market price of the shares on (which 


is the date on which the shares should liave 
been delivered). ... „ 

Difference Rs. 


4. The plaintiff is in doubt which defendant to proceed against. 

5. If the defendant A.B. was the agent of the defendant C.D., 
then the plaintiff’s claim is against the defendant C.D. for 
breach of contract, if not, then against the defendant A. B. on 
account of the contract not being performed. 

The plaintiff claims — 

Rs damages, against the defendant C. D., alter- 

natively, against the defendant A.B. 


in the two actions, lii the one it would have been on the contract ; in 
the other on the special ground that this defendant professed to have 
authority which he had not, and so the contract failed. But whatever 
course was pursued the retlress would in both cases, have been for 
damage arising out of non-performance of the contract**. Cf. Bennetts 
S) Co, V. MrTiwraith db Co., (1896) 2 (J. B. 464 C.A. 

Liability for breach of warranty of authority : ^ik;c. 235, Ind. Cont. Act. 

Measure of damages : As against the principal Sec. 73, as against the 
agent, Sec. 235, Ind. Cont. Act: Kishori Prasad v. of State, T.L.R. 
(1033) 1 Cal. 463. 
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PLAINT. 

38 . 

AGENCY. 

CLAIM by Principal against Agent, for setting aside a Deed 
obtained under Coercion and for Account. (0* 

1. The plaintiffs carry on business as bankers at, arnonf^st other 
places, Singapore. 

2. By a registered power of attorney dated 19..., the 

plaintiffs appointed the defendant as their agent to conduct their 
banking business at Singapore for a period of 3 years commencing 
on The said period expired on 

3. On 19..., the plaintiffs sent auoth(*r agent, named 

to Singapore to replace the defendant and wrote to 

the defendant requesting him to make over charge of the business 
and to hand over all the account books, documonts etc., relating to 
the business and the cash, if any, in his hand, to the new agent. 

4. The defendant refused to make over charge of the business 
or to hand over the books of accounts etc. or any cash money in 
his hand to the said new agent until and unless the accounts 
between him and the plaintiffs were settled and a release deed 
was executed in his favour releasing him from all claims against 
him with reference to his agency. 

5. As the defendant was obdurate and as the deed of release 
could not be executed before examination of the accounts and the 
plaintiffs feared that they would suffer heavy loss by the stoppage 
of the business they were compelled to authorise their now agent 
by telegraphic communication to give release to him, and 
the said new Jigent accordingly executed a deed of release in 

favour of the defendant on and thereupon the defendant 

made over charge of the business and handed over the account books 

etc., and Rs as cash in hand to the said new agent. The said 

deed of release was in the circumstances obtained under coercion. 

6. From the account books made over by the defendant it 

appears that the defendant has improperly debited the plaintiffs 
with the loss of Rs sustained by the defendant in his own 

(f) Reference : Muihiah Gheity v. Karuppan Ohettiar, (1927) I. L. It. .*50 Mad. 
786, applying 6ec. 15, Ind. Cent. Act. 

See ‘Coercion* under ''Particulars”, Chap XX. 

(f) Limitation: As regards claim for accounts, Art. 89, Ind. Li m. Act. As 
regards setting aside a deed obtained under Coercion, Art, 91, 
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private transactions in dollars and there are .also various errors and 
omissions in the said account. 

Particulars : 

The plaintiffs claim — 

(1) That the said deed of release be set aside- and delive- 
red up to be cancelled. 

(2) That the defendant be directed to render a true and 
faithful account of his dealings as, and during the period he 
was, the plaintiffs’s agent. 

(3) Payment of Rs wrongfully debited to the 

plaintiffs as aforesaid and such other sum as may be found 
due upon the taking of accounts. 

PLAINT. 

39. 

AGENCY. 

CLAIM of Principal against Agent tor Benefit of an Invention 
made by the Agent in the Course of his Employment, (g) 

1. The plaintiff company at all material times were and are 
manufacturers of safety glass chiefly used in motor cars. 

2. By a contract in writing dated January 5th, 19... the plain- 

tiff company agreed to employ the defendant as an assistant che- 
mist for a period of three years commencing from 19... 

3. The said agreement mter alia provided as follows : — 

(a) The assistant chemist shall keep himself informed 
of and acquainted with all matters pertaining to safety glass 
of all makes and the manufacture thereof and at all times 
when required to give the company such available informa- 
tion. 

(g) Reference: Triplex Safety Olasa Ooy. y. Scorahy (1933) ICh. 211, 217 
(Any invention made in the course of the employment of the employee 
ill doing that which he was engaged and instructed to do during the 
time of his employment, and during working hours and using the 
materials of his employer, is the property of the employers and not of the 
cifiployec, and that, having made a discovery or invention in the course 
of such work, the employee becomes a trustee for the employer of that 
invention or discovery, and he is therefore as a trustee bound to give 
thebenefitof any such discovery or invention to his employer.). Cf. The 
Patents and Designs Act II of 1911, 
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(b) Any discovery or invention made in the course of the 
employment of the employee in doing that which he was 
engaged or instructed to do during the time of his employ- 
ment, and during working hours, and using the materials 
of his employers, shall be the property of the employers and 
not the property of the employee. 

4. In April ID..., the defendant was instructed by Mr 

the plaintiff company’s head chemist, to discover, if he could, 

a method of producing what was known as acrylic acid. 

In December, 19..., the defendant discovered a method of 
producing the said acid in the course of his employment, daring 
working hours, using the plaintiff company’s materials. 

6. The plaintiff company took no steps to patent the discovery 
or to do anything in the matter while the defendant was in their 
employ, although the defendant suggested that it might be used 
as an adhesive in the manufacture of safety glass. 

7. Shortly after the defendant left the plaintiff’s employ in 
19..., he set up on his own account as a manufacturer of laboratory 
glass and discovered that acrylic acid could bo used as an adhesive 
for his own purposes as a manufacturer of laboratory glass. 

8. On 19..., the defendant without the i)laintiff’ 

company’s knowledge applied for a patent to protect the discovery. 

9. The patent was granted and, according to the specifications, 

it was for the protection of the invention or discovery made 
in and for its use as an adhesive. 

10. Subsequently, the plaintiffs attempted to patent the dis- 
covery and, on 19..., they learned that a grant had al- 

ready been made to the defendant, whereupon the plaintiffs re- 
quested the defendant by letter dated .* 19... to assign 

the patent to them, offering to pay his expenses in patenting the 
invention and to allow him a free license to use the discovery for 
all purposes of his own, except for the making of safety glass. 
This the defendant declined to do. 

The plaintiffs claim — 

(1) A declaration that they were entitled to the patent 
granted to the defendant and that the defendant h*eld it 
as trustee for the plaintiffs. 

(2) Order that the defendant should forthwith assign 
the said patent to them. 

84 
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PLAINT. 

40 . 

AGENCY. 

CLAIM against a del credere Agent for the 
Price of Goods sold. (h). 

1, Hy an agreement in writing dated 19..., the 

plaintiff employed the defendant as his agent to sell timber for 
the plaintiff upon the terms that he would be responsible to the 
plaintiff for the discharge by the buyers of their contractual obli- 
gations and would receive ten 2 ^er cent, commission, on all sales. 


2. On 19..., the plaintiff, under instructions in 

writing from the defendant, sent a quantity of timber to A. B. 

at but the price of the same, though due, has not been 

paid. 

Particulars .* 


The Plaintiff claims — 
Rs 


PLAINT. 

41 . 

AGENCY. 

CLAIM by Agent againt Principal for Breach of implied Term 
in a Contract to supply Goods in a Merchantable State, (i). 

1. The plaintiffs are fruit brokers of Bombay. 

2. The defendants are purchasers of oranges and shippers in 
Palestine, whose branded goods are well known in the Bombay 
market as of standard quality. 

(/r) See ^l)el ercderc agent* under classes of Persons, Chap. IX, p. 121. 

(t) Reference : Broome v. Pardesa Go-Operative etc, Ltd,t (1939) 3 All. 
K« K. 978 (In this case the plaintiffs entered into a contract with 
* the defendants who were producers of oranges in Palestine to sell the 
defendants’ oranges in liondon. The question was whether, in this 
particular contract, there should be implied a term that the goods 
should reach Loudon in a merchantable state. It was held, following 
Livock V. Pearson Bros , (1928) 33 Com. Cas. 188, that the principle 
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3. By a contract in writing dated 19..., and made 

at the plaintiffs agreed to sell in Bombay 40,000 cases 

of the defendants’ oranges of the Ophir brand during the season 

shipment 30 per cent. November— December 19..., 70 

jter cent. January — March 19..., on the following terms : 

(a) The defendants to ship and, after shipment, to draw 
upon the plaintiffs for Is. M. per case of oranges f. o. b. 
Palestine ports, which was to bo treated as an advance ma le 
by the plaintiffs. 

(/>) The plaintiffs to obtain delivery of the goods from 
the ship by paying the freight and to pay the duty and ex- 
penses such as landing charges and haulage from the docks. 

(r) The plaintiffs to sell the oranges and, after sale, to 
account to the defendants, deducting from the sale proceeds 
first of all per cent on the gross sales as brokerage, (k/. 
per case covering repacking expenses and haulage, freight, 
duty, and then the advance, and to pay the balance, if any, 
to the defendants. 

4. It was an implied term of tho said contract that the oranges, 
should reach Bombay in a merchantable state. 


on which the Courts have acted when asked to imply ter ms into 
contracts between i>artics, is that the implication is one which 
the law draws from what must obviously have been tlio inten- 
tion of the parties, with the object of giving edicacy to the transaction. 
It was held that the defendants were known as first class traders whose 
branded goods were known to bo goods of a standard quality. The 
parties know that they were both contracting about perishable goods. 
They knew what to expect on arrival in London of goods so far 
as wet or waste oranges were concerneil and oranges that would 
require repacking. Those were the surroiinding circumstances 
in which the contract was entered into. The contract in this case 
is what the business man calls a consignment contract. It is 
not a contract of purchase and sale. The idaintiffs were not buyitig 
from the defendants. They were undertaking to act for the 
defendants. They were making common purpose with the defen- 
dants in the marketing of the defendants' goods. What the parties 
appeared to have contemplated was certainly the sale of Ophir oranges 
in the London market in saleable and merchantable condition, because 
they have arranged in the contract for a charge of some repheking, 
and some repacking is done in the normal way, and is expected to 
ensure that the oranges may be sold not merely as oranges of Ophir 
brand but as oranges of Ophir brand in saleable and merchantable 
condition.). 
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5. The defendants began to make shipments on account of these 
10,000 cases on by the Steamship V. and went on ship- 


ping at ten different ships down to 

6. Thereafter, the consignment of 5000 cases which arrived 

on by the Steamer were oranges that were 

abnormally wet and in process of deterioration, and the plaintiffs 
were unable to sell the said oranges as merchantable oranges of the 
Ophir brand. Large numbers of oranges had to be sold as wet, wasty 
and slack, because their condition was such as to make it impossible 
to repack them, and such as were saleable, required an excessive 
fimount of repacking. 

7. In the premises, the plaintiffs have suffered damage. 

Particulars : 

The plaintiffs claim — 

Rs, damage. 


PLAINT. 

42 . 

AGENCY. 

CLAIM by Agent against Principal for Indemnity against 
Damage tor Breach of Contract, (i) 

1. The plaintiffs are brokers at Bomba}'. The defendants are 
merchants at Calcutta. 


2. On 13..., the plaintiffs, under instructions in writ- 
ing dated from the defendants, contracted in writing with 


(J) Reference : J1 lustration (a) to Sec. 222 of the Ind. Cont. Act, 1872 ; 
Frixionr v. Tagliaferro & Sons, (1850) 10 Moo. P. C. 0. 175, which was 
an action by an agent in Malta against his principal to recover dama- 
ges sustained by him in a suit brought in Genoa upon a breach of 
contract which he had defended on behalf of his principal. It was held 
(1) in order to entitle an agent to recover from his principal under 
such circumstances he must show (a) the loss arose from the fact of his 
agency, (b) he was acting within the scope of his authority, (c) the blame 
• was not attributable to any fault or latches on his part ; (2) the liability 
the defendant was under to indemnify the plaintiff extended to pro- 
tect him against the expenses and trouble of an action arising out of 
his agency in the matter ; (3) damages should be decreed against the 
principal. Of. Ualbronn v. International Horse Agency cfc Exchange^ 
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B., a merchant of Bombay, to sell and deliver to him 20 bales of 
woollen socks (here state description) within one month from the 

date of contract, at the price of Rs.,^ per bale. 

ih The defendants did not supply the goods and, accordingly, the 

plaintiffs could not fulfil the contract, whereupon in 

19..., B. sued the plaintiffs in the High Court at Bombay (Suit No 

of ) for recovery of Rs as damage for breach of 

contract. 

4. By letter dated the plaintiffs informed the defen- 
dants of the suit, and by their letter dated the defendants 

authorised the plaintiffs to defend the suit. 

r>. The plaintiffs defended the suit, but on,... the said 

suit was decreed for Rs with costs and interest on judgment 

at G per cenL 

G. On the plaintiffs paid Rs to B. in satisfac- 
tion of the said decree and on paid Rs to his own solicitors 

as taxed costs as between attorney and client. 


Parliciilavs .• 

The plaintiff claims — 

Rs for such daimages, costs and expenses. 


PLAINT. 

43. 

AGENCY. 

CLAIM by Agent against Principal for Damages for 
Anticipatory Breach of Contract, (k) 

1. The defendants are proprietors of stone-quarries in the dis- 
trict of 

2. On 19... the Corporation of Calcutta advertised for 

(1903) 1 K. B. 270, where it was held that the dcfentlaiits were not 
liable as the damages recovered against the plaintiff arose not from any 
act done by him in pursuanea of his employment by defendants. 

(k) Reference : Manindra Chanlra J^andy v. Aswini Kumar, (1021) I. L. R. 
48 Cal. 427. Per Mookerjee, A.G.J. : ‘‘A breach of contract may take 
place before the time fixed for performance of the contract has arrived 
Avherc the promisor has repudiated the contract. In such an event, the 
promisee may elect to sue him for breach of the contract without wait- 
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tenders for the snpply of twenty lakhs cubic feet of stone metal 
annually for a period of twenty years. 

3. On 19... the defendant submitted their tender to 

the Corporation. 

4, On .19... it was agreed in writing between the plaintiff 

and the defendants at that if the plaintiff could secure acceptance 

of their odor by the Corporation, and defrayed, at his own risk, the 
preliminary expenses in connection therewith, the defendants would 
pay the plaintiff (i) Rs. 20,000/-, (ii) brokerage at 2 annas for every 
cubic feet of stone metal to be delivered to the Corporation during 
the subsistence of the contract and (iii) two fifths share of the profits 


ing for the time fixed for the performiincc. This principle ai)plies 
where the contract is to he performed in instalments ; in such cases the 
question may arise, whether the refusal to perform any part of the con- 
tract amounts to a repudiation of the whole contract or not. No such 
question, however, arises in the present case because the defendants 
have repudiated in its entirety their arrangement with the plaintiff. 
The point here consequently reduces to the proper mode of assessment of 

damages (p. 4;U). The damages for breach of a contract 

by renunciation tlicreof before performance is due arc measured by 
what the injured party would have suffered by the continued breach of 
the other party down to the time of comidetc performance less any 
abatement by reason of circumstances of which he ought reasonably to 
have availed himself. The substance of the matter then is (]). 132) that 
the damages are assessed, as on the date of the breach ; nevertheless, 
they are to be compensation for the loss caused by tlepriving the plain- 
tiff of the benefit of the contract as it was originally made 

Since the injury is the destruction of the contract, regarded as an article 
of pro}>orty, the measure of damages is the vsiliie of such property at 

the time of destruction The tlamagcs are to be assessed 

according to the cost of j)erformanc.c, not at the time arul plai'c of the 
breach hut at the time and place set for tlie performance (p. 433), As 
regards brokerage, the plaintiff is prima faeie entitled to the present 
value of the annuity of Rs. 2,500/- for 20 years ; this juay easily be 
shown, by calculation, to amount to Rs. 31,115/- or Rs. 28,674/- accord- 
ing ns the rate of interest is assumed to be 5% or 0% per annum (p. 434). 
As regards share of profits, the man who has agreed to be paid by com- 
mission upon sales, speculates to a certain extent on the prosperity of 

the company. There is also the inevitable uncertainty of 

fife and health. Consequently in circumstances like these the damages 
cannot be assessed with any approach to mathematical accuracy. In 
view, houever, of the fact that the Court below has assessed the damages 
at less than 3 years* estimated profits we arc not prepared to hold that 
the award ip excessive, (p. 437)*^), 
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of the business which was to be placed under his management for 
the same period. 

5. In pursuance of the said agreement, the plaintiff interviewed 

and and other officers and Councillors of the 

said Corporation as the represenlative of the defendant and by all 
legitimate means tried to pursuade them to accept the tender of the 
defendants. 

6. The plaintiff also incurred all preliminary expenses amount- 
ing to Rs at his own risk in connection with the accept- 

ance of the said tender and it was mainly through his efforts 

that the defendants were able to secure the contract on... 

19... 


7. Although the plaintiff carried out his part of the agreement, 

the defendants, by letter dated 19..., purported to repu- 

diate altogether the said agreement alleging that the plaintiff was of 
no assistance to them in the matter of securing the contract. 

8. lly reason of the premises the plaintiff has lost the benefit 
of the contract and has suffered damage. 


Purticuhim : 

(i) The amount payable to the plaintiff other than 

brokerage and 2/5tlis share of profits ... Rs. 20,000/- 

(ii) Present value of brokerage at the rate of 

Rs a year, for twenty years ... „ 

(iii) Present value of two- fifths share of the average 

net annual profit for twenty years ... „ 


Total 


The plaintiff claims— 

(1) Rs .....damages. 

(2) An enquiry, if necessary, into the damages suffered 
by the plaintiff. 
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PLAINT. 

44 . 

AGENCY. 

CLAIM by Agent against Principal for Damages for preventing 
him from earning his Commission. (1) 

1. In July 19..., the plaintiff approached Mr. W. A. P., manag- 
ing director of the defendant company, and inquired of him whe- 
ther the defendant company would be interested in purchasing 
all the shares in A. & M. Ltd , a limited company associated with 
B. & Co. Ltd. 

2 . On w....iy...the said W.A.P, on behalf of the defendant 

company entered into an agreement with the plaintiff in the terms 
of the following letter dated 19... 

‘‘Dear Sir, With reference to the purchase of shares in 
A. & M. Ltd., in the event of our making the purchase of 
the whole of the ordinary and preference shares of the 
company now issued, wo agree to cover you to the extent 
of Rs. 10,000/-. For and on behalf of A. I. C. Ltd., W.A.P., 
Managing Director.” 

3. The negotiations on the part of the vendors were mainly in 
the hands of a Mr. R., then the Chairman of A. & M. Ltd. and 
B. & Co. Ltd., and the shares to be purchased were held by B. & 
Co. Ltd. 

(1) Reference : Kahn v. Aircraft Corporation Ltd., (1937 ) 1 All. E. R. 757 : 
The agent ill this case was held not entitled to commission since that 
was only payable *‘in the event of oni* making the purchase”; and 
because the purchase in this case was in fact not completed. It was 
held that the plaintifF Avas entitled to damages for being prevented 
from earning his commission and the quantum of damage was decided 
upon the principles laid down by the Court of Appeal in Trollope 
(Oeorijc) (& Sofis y. Gaplan, (1930) 2 K. B. 382. Trollope (Oeorge) 
& Sons* case ivas an ordinary estate agent’s case and in that case it 
was held that there should be implied a term that if the purchaser 
introduceil by the plaintiff Avas ready and able to complete the contract, 
the defendaiits Avoiild not, by refusing to complete prevent the plaintiff 
‘from earning the commission ; that before an award of damages could 
be made equal to the commission the plaintiffs Avould liave earned) had 
the transaction gone through, it must be found as a fact that but for 
the conduct of the defendant a binding contract Avith the purchaser 
Avould have been entered into. 
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4. After the agreement aforesaid, with the approval of Mr. W. 
A. P,, the plaintiff and Mr. K., the defendant company's accountant 
saw Mr, R, and also other directors of B. & Co, Ltd. and negotiated 
on behalf of the defendant company. 

5. At the desire of Mr. W. A. P. the plaintiff made an offer as 

instructed and brought about an agreement on between B. 

& Co., Ltd. and the defendant company on terms which were accepta- 
ble to both. 

6. This agreement was complete in all its terms but the defen- 
dant company refused to complete it because Mr. R. would not agree 
to the additional terms oC the defendant company, namely, that the 
commission payable to the plaintiff should be included in the pur- 
chase price and that the un-issued shares of A. & M. Ltd. should be 
issued at par to the defendant company. These terms were no part 
of the agreement or of the negotiations which preceded the agree- 
ment, and were wholly improper. 

7. The agreement accordingly went off and the defendant 
company by their wilful default prevented the plaintiff from earning 
his commission. 

The plaintiff claims — 

Rs. 10,000/- damages. 


PLAINT. 

45 # 

AGENCY. 

CLAIM by Estate Agent against Principal for Commission, (m) 


1. On 10... the defendant wrote to the plaintiffs who 

were estate agents, stating that ho wished to sell certain premises 
at consisting of a shop occupied by a tenant under a lease 


granted in 1934 for 30 years at Rs. 150/- per month and requesting 

(m) Reference : Oeorye TroUoppe & Sons v. Caplan, (1936) 2 K. B. oS2, 389. 
(The defendant is not at liberty to prevent the commission being earned. 
Such prevention will give rise to a right of action for damages for 
breach of the agency contract even though there are still many terms of 
the contract between vendor and purchaser to be agreed to before the 

85 
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the plaintiffs to endeavonr to find a purchaser for the same for 
Rs. 30,000/-. 

2. Thereupon the plaintiffs proceeded to communicate with 

likely purchasers, and on 10 wrote to 

the defendant stating that they had received an offer of Rs. 25,000/- 
from A, B. for the property “subject to contract.'* 

3. The defendant declined to accept this offer but stated that 
if the plaintiffs could get an offer of Rs. 27,500/- he would accept 
that, whereupon the plaintiffs informed the defendant by letter 


dated 10... that A, B. was willing to purchase for that 

sum. 

4. On receiving that letter the defendant telephoned to the plain- 
tiff stating that although the lease referred to stated the rent 

to be Rs. 150/- jwr month, he had verbally agreed to a temporary 


reduction of the rent and allowed the tenant to pay Rs. 125/- only, 
and would not wish to take advantage of the strict terms of the lease 
to effect a sale, whereupon the plaintiffs replied that the intending 
purchaser was not prepared to proceed at the agreed price of 
Rs. 27,500/- in view of the fact that the income was Rs. 25/- less per 
month unless a proportionate reduction of the purchase jjrice was 
made. As this was not agreed to by the defendant the transaction 
went off. 

5. The defendant by refusing to allow the transaction to go 
through except on the basis that the rent should be reduced to 
Rs. 125/- per month, deprived the plaintill's of the chance that the 
work they had done would result in the sale of the property at the 
agreed figure of Rs. 27,500/- 


The plaintiffs claim. — 

{(i) Rs commission. 


commission, qua commission would become due to the agents) following 
Trollope td tSons v. Martyn Brothers, (1934) 2 K. B. 436. 

(m) When brokerage or CommUsloii becomes due : Sec. 219, Ind. Cont. Act; 
* cf. Faxal Jlahi Abdul Qayium v. Maulvi Muhammad Saeed, (1935) 156 
I. C. 131. For other cases, see •‘Broker’’ under Classes of Persons, Part II, 
Chap. IX, p. 92. 

(m) Rigbt to reasonable commission: Cf. Khurshed Alam v. Asa Ram, A.I.K, 
1933 Lah. 784 (1), 
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PLAINT. 

46 

AGENCY. 

CLAIM by Estate Agent against Principal tor Damages tor 
preventing him from earning his Commission, (n) 


1. On or about the plaintifTs, who were estate agents, 

were instructed in writing by the defendants to find a purchaser 
for Premises no “subject to contract”. 

2. On the plaintiffs wrote to the defendants in 


these terms : “With reference to our conversation on tlio tele- 
phone to day, we confirm your acceptance of the offer made by 

H. M., to purchase the property (Premises no ) “subject 

to contract” for the sum of Rs. 50,000/-. Wti take tliis oi)portunity 
of confirming that in the event of the sale materialising W(^ shall 
look to you for payment on the usual scale of commission”. 

ik To that letter the defendants replied as follows : “We 
liave to acknowledge receipt of your letter and confirm onr tele- 
phone conversation with you when we instructed you to accept 
the offer of Rs. 50,000/- for this property “subject to contract**. We 


have instructed our solicitors Messrs to prepare the 

contract and forward same to Messrs the purchaser's 


solicitors. We also confirm that, in the event of this sale being 
satisfactorily completed, we shall pay you the usual scale of com- 
mission'*, 

4, On Messrs the purchaser's solicitors, 

wrote a letter to the defendants’ solicitors in these terms ; We 
are engrossing the contract preparatory to exchange. You can 
doubtless satisfy us on the few outstanding points when we call 
for the purpose.” 

5. The defendants refused to proceed further with the sal€\ 

The plaintiffs claim ; — 

Rs as damages for preventing the plaintiffs 

from earning their commission. 

(n) Reference : Trolloppe {Oeorye) S Sons v. Marty n Bros,, (1931) 2 K. B. 136. 
The proposition that if the employer prevents the agent from* earning 
his commission he is liable is much too wide. The prevention must 
be a fault or a default, in the sense that it is a breach of an express 
contract or of some contract that must of necessity be implied, as where 
the employer has no title to the property he contracts to sell, or in breach 
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PLAINT. 

AGENCY. 

CLAIM by Agent for Breach of Contract of Employment, (o). 

1. At all material times the defendant* company (hereinafter 

referred to as ‘the company*) carried on business in 

2. By an agreement in writing dated lib.., and 

made between the plaintiff and the company, in consideration of 
the plaintiff subscribing for Rs. 5,000/- in shares of the company, 
and in consideration of the plaintiff having suggested introducing 
to the company certain classes of cotton goods to be manufactured 
by them, the company appointed the plaintiff their sole agent in 
Bengal, Behar and Assam for the sale of those goods for the term 
of seven years, and thereafter until the agreement should be deter- 
mined by six months’ notice on either side. 

3. Tho said agreement inter alia provided that— 

(a) the plaintiff was to use his best endeavours to 
obtain orders for the said goods of tho company at prices 
to be from time to time agreed upon between them and to 
communicate to the company all orders to be obtained by 
tho plaintiff, and the company wore to accept and execute 
all orders sent by the j)laintiff unless they had reasonable 
grounds for refusal ; 

(Jj) the company wore to pay to the plaintiff so long as 
he should continue to be their agent a commission of four 

of con tract does not perform a term of the contract. The prevention 
by the employer must be wrongful, a “default”, a breach of tlie con- 
tract with the purchaser to entitle the agent to base an action upon it. Cf . 
Trollope {Geort/e) cf? Sons v. Caplan, (1936) 2 K. B. 362 and cf. Kahn v. Air^ 
craft Industries Corp, Ltd , (1937) 1 All. E. li., 757, (where the plaintiff’s 
remedy was for damages for being prevented from earning his com- 
mission). 

(o) Reference : Beigate v. Union Mfg. Coy., (1918) 1 K. B. 592 (In this 
case the Union Mfg. Coy. went into voluntary liquidation and then 
sold their business without making provision for the plaintiff’s agree- 
ment being taken over by the purchaser. Per Semtton L. J. at pp. 605, 
606, 607, “The first thing is to see what tlie parties have expressed in 
the contract ; and then an implied term is not to be added because the 
Court thinks it would have been reasonable to have inserted it in the 
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per cent, upon the invoiced price of all goods delivered by 
the company and duly paid for by the respective purchasers 
thereof. 

4. In pursuance of the said agreement the plaintiff subscribed 
Rs. 5000/-in the capital of the company and acted as the sole agent 
for the company for the sale of the above-mentioned goods uutil 
such time as is hereinafter mentioned. 

5. After Janiiarj^ 19..., the plaintiff obtained and duly commu- 
nicated to the company diverse orders for the aforesaid goods, yet 
the company in breach of the agreement unreasonably refused to 
accept some of the said orders. 

contract. A term can only be implied if it is necessary in the business 
sense to give efficacy to the contract ; that is, if it is such a term that 
it can confidently be said that if at the time the contract was being 
negotiated some one had said to the parties, “What will happen in such 
a case**, they would both have replied, “Of course, so and so will hap- 
pen ; we did not trouble to say that ; it is too clear** It is 

suggested that the contract is only to remain in force so long as the 
company carry on their business. Is that a necessary implication ? If 
this matter liad been mooted at the time when the contract was being 
negotiated) 1 expect that the parties would at once have disagreed as to 

what the position was” Therefore I find an express term that the 

contract is to continue for seven years, the company having power to 
refuse orders which they have reasonable grounds to refuse, and no 
ground for implying a term that the seven years shall be subject to the 

company continuing to carry on business It is clear that 

the company by that resolution (for voluntary winding up) intended to 
stop business with the plaintiff, they treated that resolution as termin- 
ating the agreement witli him. There was therefore a repudiation of 
the contract by the company accepted by the plaintiff by the issue of 
the W'l'it claiming damages for the breach. It by no means follows that 
the damages arc to be assessed on the assumption that a flourishing 
business was going to lie carried on for the remainder of the seven 
years. The Official Referee will have to consider what was the probabi- 
lity that orders could have been obtained at prices which could have 
been profitable to the company so that the company could not reason- 
ably reject the goods ; and on the other hand, if the price which would 
have been profitable to the company was such that no orders could have 
been obtained, the Official Referee will have to take that into account in 
estimating that the plaintiff has lost by the stoppage '.of the business. 
The price was to be agreed, and no order need have been accepted at 
that price if there was reasonable gi'ound in refusing. It might be that 
the profitable prices would have been so large that no orders could have 
been obtained. Therefore it may be that the Official Referee would find 
that the damages were extremely small.). 
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6. By reason of the premises the plaintiff lost the commission 
which he would have earned upon the orders not accepted by the 
company aforesaid. 


Particiilars : 

Date, Name of the Quantity Value of Commission, 

intending purcMiser, of goods, goods, 

7. On the company sold their business without 

making provision for the plaintiff’s agreement being taken over 
by the purchaser, thereby treating the agency and agreement as 
terminated. 

8. By reason of the premises the plaintiff has lost the benefit of 
the said agreement for the remainder of the said term of seven years 
and has snffei*ed damage. 


Particulars, 

(Here set out the number of orders that would probably be ob- 
tained daring the remainder of the period of the agency and 
the value of the said orders). 

The plaintiff claims — 


(1) Rs damages in respect of the orders speci- 
fied in 

(2) Rs damages for loss of the benefit of the 


said agreement. 


PLAINT. 


48 . 

AGENCY. 


CLAIM by Agent against Principal for Indemnity against 
Consequences of lawful Acts, (p) 

1. The plaintiffs are brokers, and the defendants are dealers 
in linsaed oil, at Bombay. 

(p) Reference : Illustration (b) to Sec. 222, Ind. Coot. Act, 1872; Broom 
(Brown) v. Hall, (1859) 7 C. B. N. S. 503, where it was left to the jury to 
say whether the broker in the former action had pursued the course 
which a prudent and reasonable man would have done in his own case. 
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2. The plaintifts, by the orders of the defendants contained in 

their letters dated and contracted in writing with 

13. for purchase on their own credit for the defendants 10 casks of 
linseed oil at Rs ijer cask. 

3. On or about 19.. .the goods were tendered to the 

defendants by B. but they refused to accept the goods, whereupon, 

on 19..., B. sued the plaintiffs for recovery of Rs 

as damages for breach of contract. 

4. By letter dated the plaintiffs informed the defen- 

dants of the said suit, but they repudiated their liability under the 
contract altogether. The plaintiffs defended the suit but unsuccess- 
fully and liad to pay damages and costs. 

Particulars : 

Amount of damages ... ... ... Rs. 

Costs incurred ... ... ... „ 


The plaintiffs claim — 

Rs damages. 

PLAINT. 

40 - 

AGENCY. 

CLAIM by Agent against Principal for Indemnity against 
Resale Damage. Qj) 

1. The plaintiff carries on business as commission agent at 

2. By letter dated the defendant instructed the plain- 

Thc jury having found for plaintiff it was hold that ho was entitled to 
recover the damages and costs. Illustration (b) to Sec. 222 omits to 
mention the fact that the agent did what a prudent and reasonable 
man would have done in his own case. This condition may be taken to 
be sufficiently implied in the said Illustration. See Pollock and Mulla’s 
Contract Act, Gth Edn., p. 624. An agent will not be entitled to recover 
costs of an action in a case where he was not justiiicd in defending the 
action : Clegg v. Townsh^nd, (1867) 16 L. T. 180. Before an agent can 
successfully maintain and claim for indemnity against his principal} he 
must establish the fact that he has actually incurred a loss : Rughfiaih 
V. Rampartah^ A. I. R. 1935 Bind 38. 

(q) Referenee: Babasa y, Ilombanna, A. 1. K. 1932 Born. 593 (Under Bee. 
222, Ind. Cent. Act; 1872, the principal is bound to indejnnify the agent 
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tiff to parchase for and on their behalf 300 bags of tamarind at the 

prevailing market rate, and accordingly on the plaintiff 

purchased the said 300 bags of tamarind from the market at Rs 


3. On the plaintiff informed the defendant by letter 

about the said purchase but the defendants failed and neglected to 
pay for and take delivery of the goods. 

4. The plaintiff waited for some time and after notice in 


writing dated to the defendants resold the goods on their 

account on and has suffered loss. 


Particulars : 

Purchase price of the goods ... 
Less re-sale price 



Difference. ..Rs. 

5. The defendants have not paid the said sum of Rs 

although requested to do so by the plaintiff in his letter dated 

The plaintiff claims — 

Rs 


against the (consequences of the lawful acts done by sucdi agent in 
exercise of the authority conferred upon him. This section is founded 
uixm a well rc<-cognised principle of the English law that every agent 
has a right against his priiucipal founded upon an implied eon tract to 
be indemnified agai)ist all losses and liabilities and to rc*imbursc all 
expenses incurred by him in the exercise of his authority. Now, where 
an agent by ciOiitracting renders himself personally liable for the price 
of goods bought on behalf of his principal the property in the g(X)(ls 
as between the principal and agent vests in the agent and does not 
pass to the principal until he pays for the goods, and the agent 
has the same rights with regard to the disposal of the goods and with 
regard to the stopping them in transit as he would have had if the 
relation between him and his principal had been that of seller and 
buyer. The decision in v. Drowns (1849) 14 Q. B. 496 is an 

authority in support of this proposition. Reference may be made to the 
well known case of Imperial Bank v. London <& St. Katherine Docks 
Co.. (1877) 5 Ch. D. 195 and Feise v. Wray, (1802) 3 Plast 93. This prin- 
‘ ciple is now expressly recognised by the Sale of Goods Act, 1930. In 
Chap. 5 which deals with the rights of unpaid seller against the goods, 
Sec. 45 (5) lays down that the term “seller** includes an agent who has 
himself paid or is direc^tly responsible foi* the price. Art. 85 of the Lim. 
Act will apply to such a case- 
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PLAINT. 

60 

AGENCY. 

CLAIM by Creditor against Principal for Money 
borrowed by Agent, (r) 

1. At all material times the business of the defendant company 

consisted in working certain factories at and also in 

the import and export of produce. 

2 . On the 19... the defendant company gave a 

power of attorney to one S. C. to manage and administer in the name 
of the house of the defendant company all the business of the house 

in the establishments it possessed at The said power 

enabled the said S. C. to substitute another in his place for the pur- 
poses of the power. Accordingly, on 19... the said S, 

C. transferred all the powers given him by the defendant company 
to one G. G. in the same manner as if the power had been origi- 
nally given him direct. 

3. Under that authority, the said G. G. for some years acted 
as agent for the defendant company and the management of the 
entire business of the said company rested with him. 

4. On 19..., the said G. O. verbally represented to 

the plaintiff that he would require some Rs. 10,000/- for the pur- 

(r) Reference : Monlaignac v. Shitta, (1899) 15 A. O. 357 (Per Jjord ilcrschell 
at p. 362 : in the absence of the means of raising money needed for 

a business by the sale of bills, or by obtaining accommodation from 
some other merchant with whom the house bad transactions, an agent 
who had to raise money for his firm must have had recourse to one of 
these native financers or money-lenders; then in tlie opinion of their 
Lordships the power which this agent ]X>sses3ed under his mandate 
from his principals would authorise his borrowing from such a source 
under such circumstances ; and if the occasion might have arisen on 
which his borrowing XKJwers would have been properly interpreted as 
comprising the recourse to such means as these, then their Lordships 
do not think it was incumbent upon the lender to inquire whether in 
the particular case the emergency had arisen or not ; but if he, in goorl 
faith and without any notice of the fact that the agent was hot obeying 
or intending to obey the mandate of his cinployei's, advanced hioney 
to him, the loan would be one by which, having regard to their autho- 
rity to their agent they would be bound, and he wouhl be entitle<l to 
recover.). For liability of principal on negotiable instruments, sec 
'Agent' under Classes of Persons, Part 1£, chap. IX, p. 74. 

86 
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pose of the factories noder his charge. He also represented to the 
plaintiff that he could not raise money needed for the business 
by obtaining accommodation from some other merchant with whom 
the house of the defendant company had transactions. 

5. On 19... and at various dates down to 

in that year, the plaintifl in good faith made eight payments 
to the said G. G. amounting in all to Rs. 8,000/-, and the said 
G. G. executed a promissory note for each such loan as the agent 
of the defendant company, agreeing to repay the same on demand 
with interest at 9 cent, per ammm. 

Particiilara of claim : 

6. The defendant has not paid any portion of the said sum. 

The plaintiff claims — 

Rs. on the promissory notes aforesaid. 


PLAINT. 

51 - 

AGENCY. 

CLAIM against Principal tor Fraudulent Conduct 
of the Agent, (s) 

1. In 19. ..the defendant obtained a decree for 

Rs against the plaintiff and one C. D. in Suit No of 

19. ..in the Court of at 

2. The defendant sought to execute the decree against the said 

(a) Reference : Sherjan Khan v. Alimuddi, (1916) I. L. R. 43 Cal. 511 (Per 
Mookerjee J., ‘Tt cannot be disputed that the attachnients were illegal ; 
when execution had been taken out against D. alone, the property of B. 
could not be attached ; besides, when the judgment- debtors offered to 

satisfy the decretal debt, their i)roperty could not be lawfully sold 

The sole question of controversy is, whether the defendant is liable for 
the fraudulent conduct of his agent who, in collusion with the peon, has 

fraudulently brought about this result A principal is liable for the 

fraud of his agent acting within the scope of his authority 

The principal is liable to third persons for the fraud, deceits, conceal- 
* ments, misreprcsentutioiis, torts, negligences, and other malfeasances 
or misfeasances and omissions of duty of his agent in the course of his 
employment, although the imiicipul did not authorise or justify or 
participate in or, indeed, know of such misconduct or even if he forbade 
the acts or disapproved of them.”) folg. Lloyd v. (1912) A. G. 716. 
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C. D. alone by attachment and sale of his movables, and on 

19. ..the warrant of attachment was ordered to be issued. 

3. On July ith, 19..., the peon A. D., on the identification of 
K. F., agent of the defendant, with whom the plaintiff had been in 
terms of enmity, attached three heads of cattle, the property of the 
plaintiff. 

4. The plaintiff then and there protested against the said attach- 

ment and tendered the decretal amount to the said A. D,, who, at the 
instigation of the said E. F., did not receive the same and had the 
cattle sold on for the insignificant sum of Rs 

/>. The said cattle were worth Rs 

The plaintiff claims — 

Rs damage. 


DEFENCE. 

5S 

AGENCY. 

DEFENCE by Principal that the alleieed Agent was 
not in fact his Agent. 

1. The defendant denies that the said was his 

agent as alleged or at all. 


Or, 

By letter dated the defendant revoked the anthority 

of the said to act on his behalf. 


2 . At all material times the plaintiff had notice that the said 
.. had no anthority to act on behalf of tha Defendant. 


DEFENCE. 

53 

AGENCY. 

DEFENCE by Principal alleging Unsoundness of Mind 
of the Agent. 

1. At the time when it is alleged that the said 

entered into a contract with the plaintiff on behalf of the defend- 
ant, the said was a person of nnsonnd mind incapable 

of entering into any cantract. 
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DEFENCE. 

54 . 

AGENCY. 

DEFENCE by Principal to Ciaim tor Commission. 

1. The defendant denies that he requested the plaintiff to Gnd 
a purchaser for his house as alleged or at all or that ho agreed to 
pay the plaintiff the alleged or any commission. 

2. The defendant admits that he sold the house to 

but denies that the said was introduced to him by the 

plaintiff. 

DEFENCE. 

55. 

AGENCY. 

DEFENCE by Principal that Plaintiff has elected to Claim 
against Agent, (t) 

1. The plaintiff admits that the said was his agent 

as alleged in paragraph of the plaint bnt states that 

the plaintiff elected to sae the said agent as the person liable on 
the said contract and has proceeded to jadgment. 

(t) Two contrary views have been taken on the liability on joint contracts 
under the Indian Contract Act. In Moselle Solomon v. Martin db Go., 
ll934-iJ5) 39 C. W. N. 411 his Lordship Lort Williams .T., held that 
under secs. 43 and 44 of the Indian Contract Act, as under the Eng- 
lish law, the liability under a joint contract is joint, and not joint and 
several, and gives rise to only one cause of action. If one of the joint 
contractors is sued to judgment on this cause of action, it is merged 
in the decree and no second suit against the other joint contractors 
can be brought upon it. A contrary view was taken by .Tack ,T., ns 
follows : ^‘The liability in terms of both sec. 43 and sec. 233 of the 
Indian Contract Act is joint and several. The English theory of a 
single cause of action rests on the right of joint debtors in England 
to have all their co'contractors joined as Defendants in a suit on the 
contract, and that right having been excluded by both the above sec- 
tions, there is no question in India of a single cause of action. Under 
sec. 233 of the Contract Act read with sec. 230, the causes of action 
against agent and principal are different and a decree against an 
« agent is no bar to getting a subsequent decree against the principal 
in respect of the same contract. The full decree, however, can no 
more be executed against each of them than can a decree obtained 
against both jointly in the same suit.’* See Agent*’ under ^'Classes 
of Persons/* Chap. IX, p. 74. 
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DEFENCE. 


56 . 

AGENCY. 

DEFENCE by Agent to Claim for Damages for 
Breach of Duty. 

1. The defeudant denies that he lias been gnilty of the alleged 
or any breach of duty. 

2. Alternatively, if he has cominittod any breach of duty, which 
is not admitted, ho denies that the plaintilT has snfl'ered the alleged 
or any loss. 


DEFENCE. 

sr. 

AGENCY. 

DEFENCE by Agent to Claim to recover Secret Commission. 

1. The defendant denies that he recoived the alleged or any 

commission from the said 

2. Alternatively, if the defendant received any such commission, 
which is not admitted, he says ho did not receive it either secretly or 
corruptly or that by receiving the said commission ho is guilty of 
any breach of duty towards the plaintiff. The said commission 
was received by him with the knowledge and consent of the plain- 
tin\ and/or in accordance with the known usage of the trade. 


DEFENCE. 

68 . 

AGENCY. 

DEFENCE by Agent that he contracted for and on behalf of 
a Disclosed Principal, (u) 

The defendant admits that he entered into an agreement with 
the plaintiff as alleged in paragraph...... of the plaint, but states 

that he entered into the said agreement not on his own account but 
as the agent for A. B., as the plaintiff at the time of the making of 
the said agreement, well knew, 

(u) Agent not liable, where Principal Disclosed : See. 230^ Iiid. Gout. Act* 
See under 'Classes of Persons’, p. 75, et seq . 
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DEFENCE. 

50 . 

AGENCY. 

DEFENCE by Agent to Claim for Damages tor acting 
contrary to Instructions, (v). 

1. The defendant was employed as the plaiutifT^s agent to sell 
100 bales of cotton at the best price he could obtain according to 
market rates and upon tlie term that the defendant would get 2 per 
cent, commission on the transaction. 

2. The defendant admits having sent the telegram on August 
Ist, 19..., mentioned in paragraph 2 of the plaint but says that he 
did not receive the plaintiff's reply thereto until the next day. 

3. The defendant sold the goods at the best price he could 
obtain. 

4. On 19..., the defendant sent a cheque for Rs 

to the plaintiff as the price at which the said goods were 

sold less his commission but the plaintiff refused to accept the 
said cheque. 

5. The defendant brings into Court the said sum of Rs 


DEFENCE. 

AGENCY. 

DEFENCE by Del Credere Agent, (w). 

1. The defendant denies that he agreed to act as the plaintiff’s 
del credere agent as alleged or at all. 

2. The defendant admits that he sold the goods mentioned in 

paragraph of the plaint but says that he did so upon 

the term that he would get a commission of two per cent, on the 
transaction, and has not received any payment in respect there- 
of. 

3. Except as is hereinbefore admitted, all the allegations in the 
plaint are denied. 

(v) This is a defence to Form No. 34. 

(w) See del credere Agent under ‘Classes of Persons*, Chap. IX, p. 121. 
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PLAINT. 

61 . 

ALIENATION. 

CLAIM by a Creditor under Section 53 of the Transfer 
of Property Act for Declaration that an Alienation 
by the Debtor is void. (x). 

1. On ly..., the plaintiff obtained a money decree 

in Suit No of in the Coart of 

against the defendant A.'B. for Ra. 2,750. 

2. The said A. B. was at the time of the transfer hereinafter 
mentioned and still is indebted to various other creditors whose 
claims amount to Rs. 10,000/-. Particulars of the said claims are 
set out in Schedule “A*' hereto. 

3. On ly..., the defendant A. B. collusively and 

with intent to delay or defeat his creditors executed a sale-deed 
purporting to convey all his properties worth Rs. 50,000/- in favour 
of the defendant 0. D., his brother-in-law. No consideration passed 
under the said sale-deed and the transaction was a benami one. 
Particulars of the said properties are set out in Schedule “B” here- 
to. 

4. The plaintiff is suing on behalf of all the creditors of the 
defendant A. B. 

The plaintiff claims — 

A d<!claration that the sale aforesaid is not binding upon 
the creditors of the defendant A. B. including the plaintiff 
to the extent of their debts. 

(x) Form of Prayer : Per Wordsworth J. in Vellaya Konar v. Ranmsioami 
Konar, I. L R. (1040) Mad. 73 (There is a difference between a suit 
for the cancellation of an instrument and a suit for a declaration that 

the instrument is not binding on the plaintiff When the 

plaintiff seeks to establish a title in himself and cannot establish that 
title without removing an insuperable obstruction such as a decree to 
which he has been a party or a deed to which he has been a party, 
then quite clearly he must get that decree or deed cancelled or declared 
void in toto and his suit is in substance a suit for the cancdlation of 
the decree or deed even though it is framed as a suit for a declaration. 
But when he is seeking to establish a title and finds himself threatened 
by a decree or a transaction between third parties, he is not in a ix)fii- 
tion to get that decree or that deed cancelled in toto. That is a thing 



688 


Fwnis of Pleadings [ Pt, IV. 

PLAINT. 

63 

ALIENATION. (Himlu Law) 

CLAIM by Presumptive Reversionary Heir to have an Alienation 
by Hindu Widow declared void beyond the Life- 
time of the Widow, (j) 

1. One A.B., who was a Hindu governed by the Dayabhaga, 
died January 5th, childless and intestate, leaving him surviv- 

ing the defendant C.B., his widow, and the plaintilfs, his brothers 
and the nearest reversionary heirs. 

which can only be done by parties to the decree or deed or tlicir re- 
presentatives. His proper remedy is therefore, in order to clear the 
way with a view to establish his title, is to get a declaration that the 
decree or deed is invalid so far as he himself is concerned and he must 
therefore sue for such a declaration and for the cancellation of the 

decree or deed The proper prayer in such a suit is a 

prayer for a declaration that the sale is not binding on the creditors 
to the extent of the debts and not a prayer for the cancellation of the 
sale-deed. In this view I hold that the suit falls in substance under 
Art. 17-A (i) of the jSchedule II of the Court Fees Act. 

(x) Frame of suit : Under See. 53, Transfer of Property Act, a suit instituted 
by a creditor shall be instituted on behalf of, or for the beneiit of all the 
creditors. But though thc''purposc of Sec. 53 is to protect all creditors, the 
fact that there is only one creditor and not more, is no reason to exclude 
the application of the section, if it is clear that the transfer is fraudul- 
ent and made for the purpose of defeating or delaying him : Mohammad 
Ishaq v. Mohammad Yusaf, (1927) I. L. It, 8 Lah. 544 ; ML Bibo v. Sam- 
puran Simjh, A. I. R. 1930 Lah. 222, fd. in Naraindas Pirumal v. Bhoj- 
raj Prcmchand, A. I. R. 1939 Sind 97. The transfer which defeats 
or delays creditors is not an instrument which prefers one creditor to 
another but an instrument which removes property from the creditors 
for the beneiit of the debtor : Ghdtyar Firm v. Gheltyar Firm, A. I. R. 
1937 Rang. 531 ; Musahar Sahu v. Hakim Lai, (1915-16) 43 I. A.. 104, 
fd. in Naraindas Pirumal v. Bhojraj Premehand, supra, 

(x) Limitation : Under Art. 120, the period of limitation is 6 years from the 

time when the right to sue accrues : Narasimham v. Narayana Rao, 
(1920)921.0.405; Vcn/cateswara Aiyar v. Somasundaram, (1918) M. 
W. N. 244 ; Lai Singh, v. Jai Ghand, (1931) I. L. R. 12 Lah. 2G2 ; 
Parkash Narain v. Raja Birendra, (1931) 132 I. C. 51. 

(y) Reference : Illustration (e) to Sec. 42, Sp. Rel. Act. 1S77, reads as fol- 

lows : “The widow of a sonlcss Hindu alienates part of the property of 
which she is in possession as such. The person presumptively entitled 
to possess the property if he survives her may, in a suit against the 
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2. The said A.B. left behind him various house properties in 

the town of within the jurisdiction of this Court, includ- 
ing the premises No which is hereinafter referred to as 

‘the said property.* 

3. On 19..., the defendant C. B. executed a deed of 


gift purporting to confer the absolute estate in the said property on 
the defendant J, D. 

The plaintiffs claim — 

A declaration that the said deed of gift is invalid and in- 
operative as against the plaintiffs after the death of the 
defendant C. B. 

alienee, obtain a declaration that the alienation was made without legal 
necessity and was therefore void beyond the widow’s life time.'* Of. 
Saudagar Singh v. Pardip Singh, (1917-18) L. R. I) I. A. 21 (In this 
ease the widow and daughter of a deceased Hindu governed by the 
Mitakshara executed a deed of gift of his property in favour of the next 
reversionary heir to the deceased. Three brothers who claimed to be 
reversionary heirs equally with the grantee sued for a declaration that 
the deed was invalid and not operative as against them after the death 
of the grantors. It was found that the plaintiffs were also next rever- 
sioners. Held by their Lordships of the Judicial Committee : “It is 
clear on the section (Sec. 42 Sp. Rel. Act, 1877) that where any deed 
is executed, the result of which may be to prejudice the interests of the 
reversionary heirs, those heirs, though still reversionary and though they 
may never get any title because events may preclude them from doing 
so may have a declaration as to the effect of the deed. The declaration 
here is simply confined to that. It is a declaration that a certain deed 
which was executed by the Hindu widow in possession, and purporting 
to confer the absolute estate in the property on one of the reversionary 
heirs, is not binding on the other reversionary heirs.*' Cf. Isri Did v. 
ML Hunsbuti, (1882-83) L. R. 10 I. A. loO. Only one suit to challenge 
alienation is maintainable : Deebat Mahton v. Moti Mahfon, A. I. R. 1938 
Pat. 510. Alienation by widow without legal necessity is valid as 
against strangers to reversion : Bipat Mahton v. Kulpat Mahton, A.l.R. 
1934 Pat. 498. Next reversioner is not entitled to a declaration under 
the Specific Relief Act, 1877, Bee. 42, that he is the next reversioner : 
Janki Ammal v. Narayanasami Aiyer, (1915-16) L. R. 43 I. A. 207. Suit 
for declaration of his status as presumptive reversionary heir is not 
maintainable : Mt. Deoki v. Jwala Prasad, (1938) I. L. R. 50 All. 678. 
Where, while a widow is still alive, a presumptive reversioner brings a 
representative suit for a declaration that certain alienation by the widow 
would be ineffectual as against the reversioners and pending suit he 
dies, the right to sue survives not to his personal heirs but to the next 
presumptive or contingent heirs : liameshivar v. Mi Qan($paH Devi, 
A. 1. R. 1936 Lah. 652, 

87 
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PLAINT. 

63 . 

ALIENATION (Elindu Law). 

CLAIM by a Remote Reversioner for a Declaration that an 
Alienation made by a Hindu Widow is void except for 
her Life, (z) 

1. A. B., who was a Hindu governed by the Dayabhaga, died 
January 5th, 1927, childless and intestate, leaving him surviving the 
defendant C. B., his widow, the defendant F. B., his father, and the 
plaiutifT, his brother, and leaving behind him various immovable 
properties including a tenanted house, premises No situate 

(y) Limitation : A suit by a reversioner for a declaration that an alienation 
made by a widow or other limited heir is void excei)t for her life must be 
brought within 12 years from the date of the alienation (Art. 125), but a 
suit by a Hindu for a declaration that the alienations made by a Hindu 
female who has a life estate by virtue of a transfer or grant inter vivos 
or by virtue of a bequest arc void and are not binding on him as the 
next reversioner of the last male owner is governed by Art. 120 and 
not Art. 125 : Kanhya L 2 I v. Mst, Hira Bibi, (19116) I. L. R. 15 Pat. 
151. 

A suit by reversioners, entitled to succeed to the estate on the death of 
a widow or other limUed heir, for possession of immovable property 
from an alienee from her must be brought within 12 years from her 
death, Art. Ill: Bijoy Qopal Mukerjee v. Btu. Krisfm:i Manishi, 
(1906-07) L. li. 34 I. A. 87. 

(7j Cause of action : The right to bring such a suit is limited, and, as a 
general rule, belongs to the presumptive levcrsioiiary heirs. If such 
nearest heir refuses without sufficient cause to sue, or has precluded 
himself by his own act or conduct from suing, or has colluded with the 
widow, or concurred in the act alleged to be wrongful, the next presum- 
able revci-sioner would, on proof thereof, and subject to the discretion of 
the Court, be entitled to sue : Rani Anuni Koer v. The Court of 
Wards^ (1880-81) L. R. 8 I. A. 14, fd. in Bakhtawar v. Bhaywana, (1910) 
I. L. R. 32 All. 176. Cf. Lakshmi Amynal v. Anantharama, A I. R. 

. 1937 Mad. 699 F. B. (“Under Hindu law, it is the death of the 
female heir that opens the inheritance to the reversioners, who till 
then possess an inchoate right, generally termed a spes auecesaionis ; 
^ ill other words, the male holder is regarded by the Hindu law 
as haying lived up to and died at the moment of the death of 
the female heir. When a female heir intervenes, therefore, the 
fictional death of a Hindu male is something different from his actual 
death, the result being that the date of his death is for this purpose 
postpone to the death of the limited owner. Thus, there is no vesting at 
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within the jurisdiction of this Coart. The income of the estate left 
by the deceased is aboat Rs. 300/- a month. 1"ho deceased left no 
debts. 

2. 13y a deed of sale dated the . .....lO..., the defendant C.B. 

purported to transfer and convey the said tenanted house to the 
defendant X. Y. for an alleged consideration of Rs 

3. The said transfer was made without any legal necessity. 

4. The defendant F, B., in collusion with the defendant C. 13., 

refused to take any legal proceedings to have the said alienation 
declared void except for the life of the defendant C. B., although 
thereunto requested in writing by the plaintiff on and 

The plaintiff claims — 

A declaration that the said alienation was made without 
any legal necessity and is void beyond the lifetime of 

C. 13. 


PLAINT. 

04 

ALIENATION (Hindu Law). 

CLAIM by a Minor Coparcener to have a Deed of Gift 
executed by his Father set aside, (a) 

The plaintiff, minor, by his next friend abovenamed, states^ 

1. The plaintiff and his father, defendant No. 1, at all mate- 
rial times were and are rneinbers of a joint Hindu family governed 
by the Mitakshara. 

the date of the male holder's death, in other words, the crucial date is 
that of the death of the female heir, on whose death alone the BucccBsioti 
opens. Where therefore a Pliiidii male dies intestate before the passing 
of Act 2 of 1929, leaving a limited female heir who is alive, after the 
Act 2 of 1929 has come into force, the succession to the deceased male 
member opens after the passing of the Act and is governed by the pro- 
visions of that Act”.). 

(a) Reference : Hamanna v. Venkata^ (1888) 1. L. K. 11 Mad. 246 (The 
plaintiff is entitled to recover the whole of the land alienated * In the 
case of a sa’e, the alienation is upheld to the extent of the alienor’s 
share as a matter of equity, which the purchaser is entitled to insist 
upon, but ill the case of gift there is no such equity.). 
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3. By a registered deed dated 19..., the said defen- 


dant purported to make a gift of an ancestral garden house situate 

in hereinafter referred to as “the said property”, in 

favour of the defendant No. 2. 

The plaintiff was born on 19... and at the time 

of the said transaction was in his mother's womb. 

4. The defendant No. 2 is in occudation of the said property 
on the strength of the said deed of gift. 

The plaintiff claims — 

(1) Cancellation of the said deed of gift. 

(2) Possession of the said property. 

(3) Rs as mesne profits. 

(4) Future mesne profits. 


PLAINT. 

65 

ALLUVION. 

CLAIM tor Possession ot Diluviaied Land reformed 
in situ, (b) 

1. The plaintiffs are and their predecessors in title were the 

proprietors of Mouzah... in Touzi in the 

Collectorate. The said Mouzah is situate immediately to the north- 
west of Mouzah in Touzi in the Collecto- 

rate, of which the defendants are and their predecessors in title were 
the proprietors, 

(a) After born son— right to challenge : A living child should be presumed 
to have been conceived at least 210 days before birth, and therefore a 
cdiild born within 210 days of an alienation must be presumed to l>e 
en ventre sa mere ; Rama Rao v. Venleata Siibbayya, A. T. R, 1937 
Mad. 274. 

(a) Institution of suit : See ‘'Minor” under “Classes of Persons”, p. 197. 

(b) Reference : Sarat Cha^idra v. Bhupendra Narain^ (1932) 50 C.L.J. 263. Cf. 

Secretary of State v. Sm, Fahamidttnnissa Begum, (1889-90) L. R. 17 
I. A. 40 (Act IX of 1847 was not intended to deal with the case of lands 
*in permanent settlement which had become derelict of the sea or a 
river. Tlicy cannot be said to have been “added*' to the estate to which 
they already belonged). 

(b) Measure ot Mesne Profits: Ourudas Ktindu Chowdhury v. Ilemendra 
Kumar Roy, (1929-30) 34 C. W. N. 89. 
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2. At the time of the Thak Survey of 18..., the river 

flowed by the west of the plaintiffs* Mouzah and by the south-west 
of the Mouzah of the defendants. 

3. Since the Thak, the said river gradually shifted its course, 

and between and the lands of the plaintiffs* 

Mouzah were diluviated on several occasions and again reformed in 
situ. 

4. The last diluviation began in,.... ..and continued till 

after which reformation commenced, the river receding 

towards the west and throwing up a chur or reformed land measur- 
ing bighas appertaining to the plaintiffs* Mouza. 

5. In ly..., the plaintiffs came into possession of the 

said chur but were dispossessed by the defendants on or about 

13.... 

6. Since 19..., the defendants have been in possession 

of the said chur to the exclusion of the plaintiffs. 

The plaintiffs claim — 

(1) Declaration thatUhe said chur appertains to the said 

Mouza 

(2) Recovery of i)os3e33ion of the said chur. 

(3) Rs as mesne profits from to 

(4) Future mesne profits. 


PLAINT. 

66 

ANIMALS. 

CLAIM for Damage for Injury caused by Savage Horse 
known to be dangerous, (c) 

1. At the time material hereto the defendant was the owner 
of a horse which he knew to be a savage animal dangerous to man- 
kind. 

(c) Reference : Loiccry v. Walker, (1911) A. C. 10, per Tx)rd Larehurn 1^. 0 , 
at p. 12, “The i>laintiff was not proved to i>e in the field as of right ; he 
was there as one of the public who habitually used the field to the know- 
ledge of the defendant ; the defendant did not take steps to prevent user. 
In those circumstances it cannot be lawful that the defendant should 
with impunity allow a horse which ho knew to be a savage ajid dangerous 
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2. At all material times the defendant was the occnpier of a 

field known as near.., which he knew the public 

were in the habit of crossing without his leave on their way to.... 

At no material time did the defendant take any steps to prevent that 
user. 

3. On the day of 19..,, the defendant put the 

said horse into the said field without placing any restraint upon its 
movements and without giving any warning whatever either to 
the plaintiff or to the public of the dangerous character of the 
animal. 

4. At about 4 p.m. on that day, the plaintiff, as one of the public, 
while crossing the said field, was attacked, bitten and stamped on by 
the said horse and seriously injured. 

Particulars of injury : 

1). By reason of the matters hereinbefore stated the plaintiff has 
suflTored damage. 

Particulars of special d tinaye .• 

The plaintiff claims — 

Rs damages. 


DEFENCE. 

or. 

ANIMALS. 

DEFENCE to Claim for Injury by a Vicious Animal, (d). 

1. The defendant denies that there was the alleged or any 

beast to be loose in that field without giving auy warning whatever, 
cither to the plaintiff or to the public, of the dangerous character of the 
animar’.). Cf. Olanville v. Sutton cC Co. Ltd., (1928) 1 K. IJ. 571 (Defen- 
dant's knowledge that his horse has a propensity to bite horses is not 
evidence of knowledge of a propensity to bite mankind). Of. May v. 
Burdetty (18i6) 9 Q, B. 101 {Per Denman, O. J., “Whoever keeps an 
animal accustomed to attack and bite mankind, with knowledge that it 
is so accustomed, is prima facie liable in an action on the case at the 
suit of any person attacked and injured by the animal, without any 
• averment of. negligence or default in the securing or taking care of it. 
The gist of the action is the keeping of the animal after knowledge of its 
mischievous piupensitics. The negligence is in keeping such an animal 
after notice.'*). 

(<1) This is a Defence to h'onn No. 06. 
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horse belonging to the defendant in the field referred to in para- 
graphs 1 and 2 of the plaint as alleged or at all. 

2. The defendant does not admit that the alleged horse was 
savage or dangerous to mankind. Alternatively, the defendant 
denies that he knew the said horse to be savage or dangerous to 
mankind. 

3. The defendant denies that the plaintiff or any other member 
of the public used the said field for the alleged or any purpose with 
the knowledge, leave or license of the defendant. 

4. The defendant does not admit that the plaintiff suffered the 
alleged or any injuries. 

5. If the plaintiff suffered the alleged or any injuries (which 
is not admitted), the defendant says that the plaintiff brought 
the said injuries on himself by coming near the animal and catching 
it by the tail. 

(). At each of the four gates of the said field the defendant 
prominently exliibited notices warning the public that there were 
horses in the said field which might be dangerous to persons cross- 
ing the same. The plaintiff knew or ought to have known of the 
said notices. 


PLAINT. 

68 . 

ANNUITY. 

CLAIM for Recovery of Arrears of Annuity, (e). 

1. A. B. late of died April 2nd, 19..., having made 

bis will dated March 3rd, 19..., and appointed the defendant his 
executor who proved the will June 1st, 19.... 

2. By his said will the testator gave C. D., the plaintiirs father, 

(f) Reference: Jlemanfjini Devi v. Atiil Krishnaj (1938) I. L It. 17 I’at 3)0. 
(Where an annuitant dies in the interval between the times of payment, 
his representative would be entitled to recover an apportioned amount 
within twelve years of the date when the annuity was payable to the 
deceased annuitant. A suit under the provisions of a will against an 
executrix is governed by Article 133 of thq IJm. Act., 1908. Bee. 10 
of the Act has no application.) 



696 Forms of Pleadings [ Pt^ IV. 

since deceased, an annuity of Rs. 50/- per month ‘descendible in the 
male line generation after generation*. 

3. The plaintitl's father received only Rs. 200/- as annuity, 
and died June Oth, 19..., intestate, leaving him surviving the plain- 
tiff, his only son and legal representative. 

4. The defendant has not paid the plaintiff the arrears of 

annuity or any portion thereof, in spite of demand in writing 
dated 19.... 

Pariiciilarn of claim : 

Arrears of annuity from to Rs. 

Interest at C p. c. per annum „ 

Total Rs. 


The plaintiff claims — 
Rs 


PLAINT. 

69 . 

APPRENTICE. 

CLAIM by Apprentice for Breach of Covenant in an 
Apprenticeship Deed, (f) 

1. The defendant Company (hereinafter referred to as ‘the 
Company’) is a Com])any Limited whose registered oflice is at 


2. By a deed of apprenticeship dated 19..., and 

made between the plaintiff and the Company, the plaintiff put 
himself apprentice to the Company in their business carried on by 

them at aforesaid for the term of five years from the 

date thereof, and the Company, in consideration of the plaintiff so 
put and bound himself, and also in consideration of the sum of 
Rs. 500/- then paid to the Company by the plaintiff, covenanted and 
agreed twith the plaintiff to teach him the art, trade and business 

of to board and lodge him and to pay him the weekly 

wage of Rs. 5/-, during the said term. 

(f) Kefere'nce ; Learoyd v. Brooh^ (1891) 1 Q. B. 431, 
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3. The plaintiff accordingly on 11)..., ontored upon 


his duties as such apprentice, but the Company refused to keep, 
teach and maintain the plaintiff after December 31st, 19.... 

4. By reason of the premises the plaintiff has suifered 
damage. 

Particulars : 

(State special damage if any). 

The plaintiff claims — 

(1) Rs damage 

(2) Alternatively, refund of the said sum Rs. 1)001- or so 
much thereof as was not exhausted by keeping, teaching 
and maintaining the plaintiff. 


DEFENCE. 

70. 

APPRENTICE. 

DEFENCE by Employer to Claim for Breach of Covenant 
in an Apprenticeship Deed, (g) 

1. The defendant Company admit having agreed to take in the 
plaintiff as an apprentice in their business for the term of five years, 
but state that by tlie deed of apprenticeship referred to in paragraph 
2 of the plaint, the plaintiff was bound to order and behave himself 
as a true and faithful apprentice and not to steal or waste the defen- 
dant Company’s goods. 

(jr) This is a defence to Form No. 09. 

(g) Reference : Ltaroijd v. Brook, (1801) 1 Q. P>, 401 (Where an appreiith'o 
by liis own wilful act prevents a master from teadiing him, the master 
can set this up as .a defence when 8ue<l upon his covenant to keep, teach 
and maintain the aj)prenticc, irrespective of the ciuestion wliethcr the 
apprentice has x)crforincd his obligations under the <lecd or not; This is 
settled by the ease of Raymond w Minion, (186G) L. U. 1 Fx. 244. The 
ratio decidendi of that case is not tliat the master is absolved Ixvause 
the apprentice lias not performed the obligations imjKJscd upon him by 
the Articles, but because the apprentice by his own acts has put* it out of 
the power of the master to carry out what he had contracted to do.), fd. 
in Corn v. Mathews, (1893) 2 F. & F. 397 and Whincup v. Ilnyhes, (1871) 
Jj. R. 6 C. P. 78 (Where there is no total failure of consideration, a 
proportionate part of the premium caniiQt be recovered.}. 

88 
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2, Ever since the plaintiff entered upon his duties as apprentice, 
that is, from his conduct was disreputable. He frequent- 

ed singing rooms and theatres, smoked cigars and stayed out till 


late hours of the night and persisted in his conduct in spite of warn- 
ings given to him by the manager of the defendant Company. 

3. Prior to December 31st, 19..., the plaintiff was detected 

having stolen Rs from the defendant Company’s till. 

4. By reason of the premises it became unsafe for the defendant 

Company to continue the plaintiff in their service, wherefore the 
defendant Company dismissed him on 


PLAINT. 

ri. 

ASSAULT. 

CLAIM for Damages for Assault, (h) 

1. The plaintiff is a licensed medical practitioner of 

2. On 19..., at about P. M, the plaintiff 

was lawfully walking along Road when the defendant 

who was following the plaintiff overtook him and assaulted him by 
pointing a revolver at him and repeatedly threatening to shoot him 
therewith if he moved a single step forward, by reason whereof the 
plaintiff was prevented from walking along the said street as afore- 
said and suffered from a nervous shock and was unable to do any 
work for a week. 

3. By reason of the premises the plaintiff has suffered damage. 

Particulars oj special damage : 

The plaintiff claims — 


Rs .....damages. 

(h) Definition of assault : *^lt is not every threat, when there is no actual 


personal violence that constitutes an assault, there must be in all cases, 
the means to carry the threat into effect : Per Tiudal C. J., in Stephens 
V. Myers, (1830) 4 C. & P. 349. Cf. Cama v. Morgan, (1864) 1 B. H. C. R. 
205, 206. See Sec. 351, Iiid. Penal Code. 

(h) Civil liability for assault : Conviction by Criminal Court for assault is 
no bar to a civil action for damages : AH Bukshy, Shaikh Swneerooddeen 
(1869) 4 B. L. K. 31 ; Akhil Chandra Biswas v. Akhil Chandra Dey^ 
(1901-02) 6 C. W. N. 915 ; Chandah v. Sumera, (1837) 7 A- W. N. 101. 

(h) Measure of Dainay;ea : See Notes under Form No. 73. 




Pt. IV. i Porms of Pleadings 699 

DEFENCE. 

72 

ASSAULT. 

DEFENCE to a Claim tor Assault, (i) 

1. The defendant denies that he assaulted the plaintiff as alleged 
in the plaint or at all. 

2. Alternatively, the defendant denies that the plaintiff suffered 
from the alleged or any shock or has suffered the alleged or any 
damage by reason of the alleged or any assault by the defendant. 
In any case, the damages claimed are excessive. 


PLAINT. 

ra 

ASSAULT and BAHERY. 

CLAIM tor Damages tor Assault and Battery, (j) 


1. Oq at about P. M., the plaintiff was lawfully 

walking along Road when the defendant approached the 


plaintiff and wrenched a stick from his hand, and with the said 
stick gave the plaintiff many violent blows and caused him physical 
injury. 

Pariimlars of Injury : 

2. By reason of the matters hereinbefore complained of the 
plaintiff has suffered damage. 

Particulars of special damage : 

The plaintiff claims — 

Rs damages. 

(i) This is a Defence to Form No. 71. 

(j) Reference : Blwit v. Beaumont, (1835) 2 Cr. M. h R. 4J2 (U|X)ii the facts 

it was held that there was battery with the stick as well as assault with 
it and that every battery includes an assault.) For battery as an offence 
see S. 350, Ind. Penal Code. 

(j) Measure of Damages : Damages in actions for assault and battery will 
vary according to the facts and circumstances of each case. The cir- 
cumstances of time and place and the degree of mental pain, <listrcss, 
indignity are elements to be considered. The plaintiff's i) 08 itiou should 
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PLAINT. 

74 

ASSAULT and BREACH OF CONTRACT. 

CLAIM for Assault committed by Theatre Proprietor's Servant 
with an additional Claim for Breach of Contract.— (k) 

1. The defendants at all material times were and are proprie- 
tors of a cinema theatre, known as in 

2. On 19..., the plaintilt’ purchased a ticket for the 

purpose of witnessing a performance therein and was shown a seat 
which he occupied lawfully and peaceably until such time as is 
hereinafter mentioned. 

3. After the performance had proceeded for some little time, 
the defendants' servant or agent assaulted the plaintiff by taking 

bo taken into consideration for the purpose of dctorinining how far the 
coinponsation awarded is commensurate with the injury inflicted ; Joy- 
pal Hoy V. Muhoond Roy, (1872) 17 W. R. 280. Cf. Ramjoy v. Russell^ 
(1864) W. R. (Gap. No.) 370 (Damages should be commensurate to the 
injury and annoyance) ; Ahdul Ohaffar Khan v. Ookul Prasad, A. I. R. 
1936 Nag. 231. Costs of criminal prosecution can. be recovered : Gdnya* 
dhar v. Bhang, A. I. R. 1926 Nag. 365 ; Contra, Lahori v. Ram Ghand, 
A.l.K.1931Lah.G48(I). 

(k) Reference : Hurst v. Picture Theatres, Ltd., (1.915) 1 K. B. 1, lO, 11 {Per 
Buckley L. ‘The dcf^julants ha<lfor value contracted that the plaintiff 
should see a certaui spectacle from its commencement to its termina- 
tion. They broke that, con tract and it v/as a tort on their part to remove 

him. They committed an assault upon him in law There was 

no jnstificatiou for the assault then committed. Under the circums- 
tances it was for the jury to give him such a sum as was right for the 
assault which was committed upon him and for the serious indignity to 
a gentleman of being seized and treated in this way in a place of public 
resort”. Kote : In tliis case the jury assessed the damage at ,£150/'). Cf. 
Butler V. Atanchester, Sheffield and Limobishire Ry. Co., (18S8) 21 
Q. B. D. 207 (case of forcible removal from a railway carriage of a 
passenger who had lost his ticket and was unable to produce it when 
required). Cf. also Pratah Daji v. B. B. S C. I. Ry., (1875) I. L. R. 
1 Bom. 52 (where upon the facts it was held that the passenger was a 
trespasser and therefore his removal was not wrongful) 

(k) Measure of damages : The amount of damage must be commensurate 
with the injury infficted; Joy pal Roy v. JHukoond Roy, supra. Damages 
should be commensurate with the injury and annoyance caused even 
though there was no serious i^ersonal injury : Ramjoy v. Russel, 
supra. 
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hold of the plaintiff under the arms and forcibly ejecting him from 
the said theatre. 

4. The plaintiff was exposed to great indignity by the said 
assault committed in the presence of the audience and has incurred 
loss and expense. 

The plaintiff claims. — 


(1) Rs damage for assault. 

(2) Rs damage for breach of contract. 


DEFENCE. 

75 . 

ASSAULT and BREACH OF CONTRACT. 

DEFENCE of Justification to Claim for Assault and Denial 
to Claim for Breach of Contract. (1). 

1. The defendants deny that tho plaintiff purchased the alleged 
or any ticket for tho alleged or any seat in their said theatre, or 
that he lawfully occupied the alleged or any seat in the said theatre. 

2. The plaintiff was a trespasser. Alternatively, the plaintiff 
was occupying the said seat by the leave and license of the defend- 
ants. 

3. The plaintiff refused either to pay for or leave the said 
seat although requested by the defendants* manager to do so, and 
further, created a row whereupon the said leave and license became 
and was revoked and the defendants’ door-keeper, gently held him 
under the arms and raised him from his scat using no more force 
than was necessary. 

(b This is a Defence to Form No. 74. 

(1) Reference : Ilurst v. Picture Theatres, Ltd. (1915) 1 K. H. 1 (In this ease 
it was proved that the plaintiff had purchased a ticket. It was hold 
that the purchaser of a ticket for a scat at a theatre has a right to enter 
and stay and witness the performance from its commencement to its 
termination ). To justify the removal of the plaintiff the defendants 
must prove that the plaintiff did not purchase any ticket and that he 
w^as cither a trespasser or was thereby the leave and license of the 
defendants. A license is revoked by signifying to the licensee tliat it is no 
longer the licensor s will to allow the acts permitted by the license : Bee 
Pollock on qbrts, 14th Edn., p. 301. As soon as the license was revoked 
the plaintiff became a trespasser ( TFooof v. Lcadhitter, (ISio) 13 M. A 
W. 838) and could be forcibly removed provided the force used did not 
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PLAINT. 

re- 

ASSIGNMENT. 

CLAIM by Assignee of an Actionable Claim, (m). 

1. One N, B. was the owner of two taluks, named Narendrapur 

and Krishnapur, in the district of 

2. On December 9, 19..., N. B. executed a lease of the two 

taluks in favour of the defendant for the term of five years with 
effect from 

3. Under this lease the lessee agreed to pay the lessor a yearly 

rent of Rs and, in addition, the Government revenue, 

cesses and other public demands. The lease also contains a provi- 
sion that in case of any broach of the covenants to be observed by 
the lessee he should be liable in damages. 

4. During the currency of the lease, the defendant K. F. as the 
lessee failed to pay certain revenue instalments. 

exceed that which was reasonably required in the circumstauces : 
Pratab Daji v. B, S (7. 7. Railway Go.^ (1870) I. L. R. 1 Rom. 
52, 50. 

(m) Reference ; Manmatha Nath Mullick v. lledait AH, (1931-32) L. R. 59 
I. A. 41 (In this case a question arose as to whether what was assigned 
to the plalntifi' >va3 a mere right to recover damages, that is to say, 
a mere right to sue. The Judicial Committee held : What was as- 
signed to the appellant was not a mere right to sue but a claim for a 
definite sum of money which the lessee was bound by his contract 
to repay to the lessor. This would, their Ijordships think, be an action- 
able claim to which Sec. 130 of the Transfer of Property Act would 
apply. The failure of the lessee to fulfil this obligation does not give 
rise to a claim of damages within the meaning of the clause in the 
lease, but to a claim for I’c-imbursement of the precise sum which the 
landlord has disbursed to meet the obligation). 

(m) Assignment — conditions of— An assignment must be of the whole debt. 
Even assuming that assignment of part of a debt can be made, as- 
signment of part which is indefinite is invalid : Qhisulal Qoneshilal v. 
Oiimbhirmall, (1935) I. L. R. 62 Cal. 510. Assignment of part of a debt 
is not invalid : Travancore National Bank etc. Ltd. v. T. N. db Q. Bank 
Ltd., A. 1. R. 1940 Mad. 258 ; Durga Singh v. ICesho Lai, A. I. R. 1940 
• Pat. 170. 

(m) Form of .assignment —See 130 does not require that an assignment 
should be in any particular form or that there should bo consideration 
for it. No particular words are necessary to effect the transfer of debt 
or any beneficial interests in movable property, if the intention of 
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Particulars : 

Taluk. Revenue. Cess. Amount. 

Rs. As. P. 

Xarendrapar Instalment due in 

November, 19... 

Krishnapur Instalment due in 

April, 19..., 

Total 

5. On... 19..., N. B. executed a deed by which he 

assigned to the plaintifl: his right to recover the instalments with 

transfer is clear from the language used : Ramasivamy Chetliyar v. 
Manickam Chettiar, (1938) 1 M. L. J. 50. In the run jab where the 
Transfer of Property Act has not been applied, there can be an oral 
assignment : Ram Rattan v. Gohind Ram, A. I. H. 1939 Lah. 501. 

(in) Notice to the debtor -^Thc effect of Sec. 130 (1) is. in the cases which 
it covers, to confer without notice to the debtor, a legal title on the 
transferee as opposed to an equitable title only. Its purpose and effect 
is merely to confer a title and to enable the assignee to sue in his own 
name and has nothing to do with possession. It is merely designed 
to circumvent the necessity for notice to be given to the debtor before 
the assignee sues him : Avici Stephens, In the mailer of—, A. 1. U. 
1938 Kang. 1. Until the debtor receives notice of the assignment, his 
dealings with the original creditor will be proteided : Oopal Krishna v. 
Gopal Krishna, (1910) I. L, R. 33 Mad 123. 

(m) Joint debt- assignment by one of the creditors— Where debt is a 
joint debt, an assignment by one of the joint creditors would not enable 
the assignee to enforce the payment of the whole debt : In re. A. K 
Faxlal Iluq., A. I. R. 1937 Cal. 532. 

(m) Interest: When a debt is assignee!, interest payable on it goes with 
the assignment : Travaneore National Bank etc. Ltd. v. T, N. ttb Q. Bank 
Ltd., A. I. R. 1940 Mad. 258. 

(m) Parties to suit : The assignee can sue in his own name and it is not 
necessary for him to obtain the transferor’s consent, or to make him a 
party to the suit : Mnt kukris hnier v. Veerarajhava hjer^ (1915) I. L. R. 
38 Mad. 297 (F. B.) ; Arnnachdlam Chettiar v. Madaswami, (i920) 27 
Mad. L. T. 269. In a recent Madras case it has been held that the 
transferor may maintain an action on the claim for the benefit of the 
transferee, and hand over the amount when collected to the transferee : 
Ghandrasekaralingam v. Nagahhushanam, A. I. R. 1927 Mad. 8/7. 

(m) Notice under Bengal Money Lenders’ Act, VllI of 1940 : Under 
Sec. 28 of the said Act the assignor shall before the assignment is 
made, (a) give to the assignee notice in writing that the debt, interest 
thereon, agreement or 9ecuriiy is a0ecled by the operation of this Act» 
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interest thereon at 12 per cent, per annum aiul appointed the plain- 
tiff his attorney to sue for the amount of the instalments with 
interest at 12 per cent. 

6. In order to save the said taluks from sale for non-payment 

of revenue the plaintiH paid the said instalments on 

19.... 

Particulars of claim : 

Instalments paid ... ... ... Rs. 

Interest ... ... ... „ 


The plaintiff claims — 
Rs 


Total Rs. 


PLAINT. 

77 . 

ASSIGNMENT. 

CLAIM by Assignee of a Promissory Note, (n) 

1. The defendant executed a promissory note dated 5th June, 
19..., for Rs. 5,000/- in favour of one C. D. agreeint^ to repay the 
loan on demand with interest at 0 per cent, per annum. 

and (b) supply to the assignee all iiifonnatioa as to the state of loan 
together with copies of documents relating thereto. Any person who 
acts in contravention of any of the provisions of this section shall bo 
liable to indemnify any other person who is prejudiced by such contra- 
vention. Cf. Sec. 29 of the said Act 

■ (n) Assignment of promissory note—Form of. Endorsement is not the only 
means by which a negotiable instrument can be transferred. Ch. 4, 
Negotiable Instruments Act, deals with the manner of the negotiation 
of these instruments. In the ordinary way, under S. 43 of the Act, a 
hand-note would be negotiated by endorsement and delivery thereof ; 
n promissory note endorsed in blank or a promissory note to the holtlcr 
or bearer, is negotiated in simpler fashion. But the Negotiable Instru- 
ments Act itself docs recognize that negotiable instruments may be 
* transferred and for consideration otherwise than by negotiation (see 
provisions of S. 118 (a) of the Act). A transfer of a promissory note by 
means of a registered instrument is therefore valid. Section 130 of the 
Act provides for transfers of actionable claims which include negotiable 
instruments also by means of written instruments. S. 137, howeveri 
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2. By a registered deed of assigatuent dated ly.,., C. D. 

assigned the said promissory note to the plaintiff. 

Particulars of Claim : 

Principal sum ... ... ... Rs. 5,000 • 

Interest up to 19..., ... ... „ 


Total Rs. 


The plaintiff claims — 

Rs 

merely excludes the negotiable Instruments from the operation of S. 130. 
There is jiothing iji S. 137 which prohibits the transfer of sueh instru- 
ments by means of separate written instruments. The transfer therefore 
of a promissory note by means of a registered deed is vali<l : Ghan- 
shyam Das v. Dagho Sahu, 11937) I. L. M. 10 Pat. 71. 

(n) Place of Suing: Is the place of assignment the i»iace where part 
of the cause of a(‘tion can be said to have arisen? This question was 
considered by the Calcutta High Court in (‘onnection with applications 
for levocatioii of leave granted under Clause 12 of the Letters Patent, 
the fact in each case being that the defendant resided, and tlie promis- 
sory note was executed, outside the jurisdiction, but the assignment was 
made within the jurisdiction and the plaintiff filed the suit after obtiiin- 
ing tlie leave of the Court under Clause 12 of the Letters Patent. In 
Kalooram Agar walla v. Jonintha (1030) [. L. R. 63 Cal. 435 and in 
Daulalram Daicatinully. Maltarajlal, (1036) I.L.U-. 63 Cal. 526 his Lord- 
ship Panckridge J. revoked the leave having regard to the defendant’s re- 
sidence and betjause the circumsUinces of assignment suggested collusion 
for tlic putixise of creating jurisdiction. TJie same learned .fudge refuse*! 
to revoke the leave granted under Clause 12 where the defendant hail 
taken some preliminary steps in the litigation. In a later case, 
Radhika Mohan Roy v. Bhabani Prosanna Lahirii (1930) L L. R. 03 
Cal. 908, where an assignment of a promissory note was admittedly for 
value and not brought about simply for the purptise of enibarrassing 
the defendant and creating jurisdiction and wliere hanlship upon the 
defendants was not apparent— the note having been e.xecutcd within 
the municipal limits of the town of Calcutta although outside the 
original jurisdiction of the High Court —as also 0 ]i the principle that any 
discrimination between the plaintiffs and the defendants who are 
interested in negotiable instruments on the grounds of hardship or 
humanity or even on the ground of legitimate collusion to assign wouM 
effect in striking at the very root of the law of negotiability his Lordship 
Cunliffc J. declinctl to give effect to the contention of the defendaftts that 
leave to sue granted under Clause 12 of the Letters l^atent ought to be 
revoked. On appeab their Lordships Derbyshire C. .1. and Costello .7. 
endorsed the view taken by his Lordship Cunliffc .f.: Bhabani Prasanna 
Lahiri v. Jiadhika Bhusan Roy, (1935-30) 40 C. W, N. 1349, 

8 ? 
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DEFENCE. 

78 - 

ASSIGNMENT. 

DEFENCE of Set-off to Claim by Assignee of Debt, (o) 

1. The defendant says that the plaintiff’s assignor 

at the time of commencement of this suit, was and is indebted to 

the defendant in the sum of Rs for goods sold and 

delivered, particulars of which are set out in schedule ‘‘A’' hereto 
and the defendant claims to set off this amount against the plaintiff^s 
claim. 


PLAINT. 

TO. 

ATTACHMENT. 

CLAIM for Damages for Wrongful Attachment, (p) 

1. On •••••19..., the defendant obtained a decree in the Court 

of for Rs against one X. Y. 

2. On 19..., the defendant made an applicat ion for, and 

obtained an order of, attachment of 1900 bales of jute, more or 

(o) Liability of transferee of actionable claim : Under Bee. 1112 of the 
Transfer of Property Act, the transferee of an actionable claim shall 
take it subject to nil the liabilities and equities to ^vhich the transferor 
was subject in respect thereof at the date of the transfer. See Illustra- 
tion i(i) to that section. A debtor is entitled when sued by the assignee 
of his creditor to set off a debt due to him by the assignor independent 
of the debt assigned : Arunachellam v. Subramanian, (1907) I. L. R. 
30 Mad. 235 ; Subramanian Pattar v. Kiradadasan, (1912) M. W. N. 
1235 ; Pam Bhaj Daita v. Ram Das, (1922) 1. L. R. 3 Lah. 414. It is 
incumbent on the purchaser of a right of action to make enquiries ns 
to any equities affecting the subject-matter of the purchase : Mangles 
V. Dixon, (1852) 3 II L. C. 702 ; Subbaraya Aiyer v. Srinivasa, (1900) 10 
M. L. J. 211. 

(o) Onus : Since the assignee of an actionable claim takes it subject to all 
* existing equities, the onus of proving affirmatively that the assignment 

is free from an existing right is upon the assiguce : Venkata Suhhiah v. 
Subba Naidti, (1915) M. W. N. 822. 

(p) Reference: Kissorymokttn Hursook Dass, (1889-90) L. R. 17 I. A. 

}7 ; A credi^r who caused attachment of goods not belonging to the 
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the plaintiff's premises at..*. which the defendant alleged 

to be the property of the said X. Y. 

3. Pursuant to the said order, on... a perwana was 

issued directing the nazir of the Court to proceed to the spot and 
make an inventory of the bales of jute on the identificatLon by the 
defendant and to attach the same. 

4. The nazir, in execution of the warrant, proceeded to the 

plaintiff’s said premises on and there attached 1000 bales 

of jute, which were pointed out to him by the defendant as the 
property of the said X. Y., inspite of the plaintiff’s assertion 
that those bales had been purchased by him from the 
said X. Y. 

5. By reason of the premises the plaintiff has suffered damage. 


debtor was liable for (lamai;cs after sale although there was no inalico, 
fd. in Mangal Chand v. Zainah Bibi^ A. I. K. 1926 All. 177 (A judg- 
ment-creditor is responsible in damages to any person wlio is not a 
party to the proceedings and whose property he wrongfully causes to be 
attached in execution of Ids decree, without proof of mala tides). Dam- 
ages resulting from wrong attachment can be recovered from the 
decree-holder though he acts in good faith : Dr, N, Lobo v. Babuldlt 
A. I. R. 1925 Nag. 390. Crops of a thinl party wrongfully attached 
by a decree-holder as those of his judgmeiit-dcbtor, and, while so 
attached, were stolen by the bailiff— decree holder was responsible : 
Bishamhhar v. Qaddar, (1911) I.L. R. 33 All. 306. Plaintiff is not pre- 
cluded from recovering ordinary damages by reason of his failing to 
prove the special damage, unless the special damage is the gist of the 
action. He is entitled, at least, to a judgment for nominal damages : 
Mudhun Mohtm v. Qokul Doss, (1863-66) 10 M. I. A. 563. 

(]>) Limitation : 3 Years under Art. 49, Ind. Lim. Act : Manavihraman v. 
Avisilan, (1896) I.L.R. 19 Mad. 80. Art. 29 does not apply to a suit for 
compensation on the grounds of improper attachment of the plaintiff's 
goods (paddy and jute), damage to goods and conversion. To bring 
a case under Art. 29 (1 year), it must be sliown that the seizure was 
wrongful under legal process. A seizure cannot be said to be wrongful 
except where the writ was without jurisdiction, where the writ was exe- 
cuted against a person who was no party to the decree and where 
the goods were outside the 8coi>e of the suit : Arjun Biswas v. Abdul, 
(1922) 35 0. L. .1. 480. If a litigant executes any form of legal pnx^ess 
which is invalid for want of jurisdiction, irregularity or any other 
reason, and in so doing he commits any act in the nature of trespass 
to person or property, he is liable therefore in an action of trespass ; 
it is not necessary tolprove any malice or want of reasonable or probable 
cause : Bishun Singh v. Wait, (19J1'12) 16 C. W. N. 510. 
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Particulars : 

The plaintiff claims — 

(1) A declaration that the said 1000 bales of jute belong 
to him. 

(2) Removal of the attachment. 

(11) Rs damages. 


PLAINT. 

80 . 

ATTACHMENT. 

CLAIM for Damages for Attachment before Judgment, (q). 

1. On 10..., Iho defendant instituted a suit (No.. 

of 10.,,.) in this Court against the plaintiff for recovery 

of Rs. 0,000/- due on a promissory note dated on 11).., 

executed by the plaintiff in favour of the defendant. 


(q) Reference: Nanjappa v. Ganapathi, (1912) 1. L. H. 35 Mad. 598 (In a 
suit for damages for attachment before judgment, the plaintiff is 
i)ound to prove want of reasonable and probable cause for applying 
for attachment and in fact. The plaintifT in such a suit must 

prove special .damage. It is not necessary, liowever, to show pecuniary 
loss. It will ])e sufficient if the plaintiff must have sustained some 
damage such as the law takes notice of— ilamage to reputation and 
credit is suflicicnt.). 

(q) Measure of damages : Damages, not exemplary, but only nominal damages 
(which is not necessarily small damages) may be allowed : Kama Ayyar 
V. Oovinda Pillai, (191 G) I.L. R. 39 Mad. 952. (Procuring an order for 
attachment before jiulgmcnt, however maliciously, does not of itself 
afford a cause of action for damages, as damage does not ncc.essarily 
and naturally flow from an application for attachment before judg- 
ment.) In the case of malicious attachment, plaintiff may he entitled 
to compensation, even though the attachment was not completed, if, 
notwithstanding that, he sustained injury by what was actually done. 
The absence of reasonable and probable cause for taking legal action 
in execution or otherwise is, some evidence, from which malice may 
• be inferred. The termination of the proceedings in the plaintiff’s 
favour, is essential, but this is applicable only to cases in which a 
distinct termination in favour of one party or other is possible, and 
not to a case in whhdi the proceedings cannot end by their nature 
in any judicial disposal : Joseph Nicholas v. Sivarama, A. I. R. 1922 
Mad. 206. 
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2. On 19..., the defendant made an application in 

the said sait for, and obtained an order of, attachment before jiidg. 
ment of all the properties of the plaiatifT. The said properties are 
worth at least Rs. 60,000/-. Particulars of such properties are 
fully set out in the schedule annexed hereto. 

i). In pursuance of the said order, the said properties of the 

plaintiff were attached on 19.... 

4. The defendant obtained the said order maliciously, without 
any reasonable and probable cause, and on a false allegation 
that the plaintiff was attempting to surreptitiously transfer his 
properties and to defraud the defendant. 

The plaintiff has suffered damage. 

ParticnlarH : 

The plaintiff claims — 

(1) Removal of attachment. 

(2) Rs damages. 


PLAINT. 

81 . 

AUCTIONEER. 

CLAIM by Auctioneer for Commission. 

1. The plaintiffs are auctioneers carrying on ])usiness at 

2. By letter dated 19..., the defendant instructed the 

plaintiffs to sell by auction an 8-cylinder Humber Saloon motor car 
bearing registered no... and agreed to pay the plaintiffs com- 

mission of 5 per cent, on the not sale-proceeds of the said car. 

3. At an auction sale conducted by the plaintiff at 

on 19..., the said car was sold to one A. 13. for Rs. 3,510. 

Particulars of claim .• 

Price of the car ... ... ... Rs. 3,500 

Less advertisement charges and other inci- 
dental expenses ... ... „ 

Net amount Rs.! 

Commission at 5 cent, on the said sum ... Rs 

The plaintiff claims — 

Rs 
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PLAINT. 

S2 

AUCTIONEER. 

CLAIM by Auctioneer for the Price of Goods bargained 
and sold. (0 

1. The plaintiffs are auctioneers carrying on business at 

2. At an auction sale conducted by the plaintiffs at 

aforesaid on 19..., the following articles were knocked down 

to the defendant as the highest bidder at the following prices : 

Articles. Price. 

Lot No. 12. One dining table by Lazarus ... Rs 

Lot No. IG. One secretariat table ... 

Lot No. 20. One G. E. C. refrigerator ... . 

Total Rs 


3. The defendant has not paid the said price or any part 
thereof. 

The plaintiffs claim — 

Rh 


PLAINT. 

83 . 

AUCTIONEER 

CLAIM by Auctioneer for Indemnity. 

1. The plain tiffs are auctioneers carrying on business 

at 

2. On 19..., the defendant instructed the plaintiffs 

(verbally, or in writing, as the case may be) to sell by auction all 

the furniture and other goods lying at premises No and 

by leltei* dated 19..., the plaintiffs agreed to act as such 

auctioneers. 


(r) For right of suit of auctioneer, see ‘Auctioneer* under “Classes of Per- 
sons/* Chap. IX. 
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3. It was an implied term of the said agreement that the 
defendant would indemnify the plaintiffs against all liabilities in- 
curred by the plaintiffs in and abont conducting the said sale. 

4. At the auction sale held on 19... at 

aforesaid in accordance with the said instructions of the defendant, 
the said goods were sold including a Buick motor car bearing Regis- 
tered No which was knocked down to one A. B. as the 

highest bidder for Rs. 4,000/-. 

5. Later on, one C. D. claimed the said car as belonging to him 

and sued the plaintiffs in the Court of claiming Rs. 5,000/- 

damages against the plaintiffs for wrongful conversion of the said 
car. 

6. By letter dated the the plaintiffs informed the 

defendant of the said suit. 

7. The plaintiffs contested the said suit but judgment was given 


on ....19..., in favour of the said C. D. for the sum of 

Rs. 5,000/- with costs and interest on judgment at 6 per cent, 

8. On 19..., the plaintiffs paid the said C. D. Rs 


in full satisfaction of his decree. 

9. The defendant has failed and neglected to indemnify the 
plaintiffs against the said loss. 

The plaintiffs claim — 

Rs 


PLAINT, 

84. 

AUCTIONEER. 

CLAIM by Auctioneer against Buyer for Deficiency upon 

a Re-sale. 

1. The plaintiffs are auctioneers of 

2. On 19..., the plaintiffs put up at auction at 

sundry goods, subject to the express condition that all goods 

not paid for and removed by the purchaser thereof within seven 
days after the sale, should be re-sold by auction on his account and 
risk. 

3. At the auction held on that day, the defendant purchased a 
grand piano (Lot no. 20) for Rs. 1250, 
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4. The defendant did not pay the pnrchase money and, accord- 
ingly, on 19..., the plaintiffs resold the same by public 

auction on account of the defendant for Rs. 900. 

Particulars of claim .• 

Difference between the price at which it was 

sold to the defendant and the Re-sale price Rs. 350 
Expenses attendant upon such re-sale ... „ 

Net amount ... Rs. 

5. The defendant has not paid the deficiency thus arising 


amounting to Rs in spite of demand in writing dated 

The plaintiffs claim — 

Rs damage. 


PLAINT. 

85 * 

AUCTIONEER. 

CLAIM by Principal againt Auctioneer for acting contrary 
to Instructions, (s) 

1. On 19..., the plaintiff employed the defendant, an 

auctioneer, to sell and dispose of, for ready money, the furniture of 
the house No in Street. 

2. On or about 19..., the defendant in breach of his 

duty sold the said furniture by private contract to one M. for Rs 

on his giving the defendant a bill for the amount, drawn by himself 
upon, and accepted by one D., who respectively were and are in 
insolvent circumstances, by reason whereof the said bill has been 
and is of no use or value to the plaintiff. 

3. The defendant sent this bill to the plaintiff, who objected to 
take it, and sent it back. 

(s) Referenee : Ferrers {Earl) v. Robins, (1835) 2 Cr. M. & R. 152. The 
general authority of an auctioneer as to receiving payment of purchase 
money is to take cash, unless ho has express authority, or is justified by 
some usage to the contrary : Williams v. Evans ^ (1866) L. H. I 
Q. B. 352. 
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4. On ...19..., the plaintiff demanded in writing pa3'ment 


of the amount of the sale from the defendant, but the defendant has 
refused to pay. 

The plaintiff claims — 

Rs the full value for which the goods were sold. 


PLAINT. 

86 . 

AUCTIONEER. 

CLAIM by Principal against Auctioneer for wrongful 
Detention of Goods. 

1. The defendants are auctioneers of 

2, On 19..., the plaintiff delivered to the defendants a 

piano, the property of the plaintiff, of the value of Rs. 1,500/-, to be 
sold by the defendants by public auction subject to a reserve price 


of Rs. 1250/-. 

3. On 19..., the said piano was put up to public auction 

and the reserve price was not reached and the piano was not there- 
fore sold. 

4. On 19..., the plaintiff verbally requested the defen^ 


dants to return the piano, but the defendants refused to do so. 

The plaintiff claims — 

(0 The return of the said piano or Rs its value. 

(ti) Rs damage for its detention. 


PLAINT. 

sr. 

AUCTIONEER. 

CLAIM by Principal against Auctioneer for Negligence in 
omitting to receive from the Purchaser the 
Deposit (t) 

1. The defendants are auctioneers of 

2. By an agreement in writing dated... 19. ..t ^Le plain- 

tiff employed the defendants as his auctioneers to sell for him a ship 

(t) Reference : Ilibberl v. Bailey, (1860), 2 F. A F. 48. 

90 
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for reward by public auction subject to a reserve price of Rs. .^5,000/- 
and upon tbc terms that they should use due care in selling it, and 
on selling, that the conditions of sale under which it was sold were 
duly complied with. 

3. On llh.., the ship was put to public auction upon 

the usual conditions for sale which, inter alia, provided that the 
highest bidder should forthwith sign the contract and pay a deposit. 
There were several biddings but the ship was knocked down at the 
price of Rs. 55000/- to the highest bidder, a man, unknown to the 
defendants, but who gave the name ‘8. & Co.’ and whom the defend- 
ants thereupon announced as the purchaser. 

4. The said purchaser left without signing the contract for 
completion of the sale or making any deposit and could not be 
discovered. 

5. The defendants negligently and in breach of their duty to 
the jilaintiff omitted to procure the signature of the said purchaser to 
the contract for the completion of the said purchase or to procure 
from him the payment of the deposit, whereby the sale became abor- 
tive, and the plaintiff lost the deposit and all benefit which ho would 
have otherwise obtained from the sale. 

G. The ship was thereafter sold by the plaintiff on 

19,,., to one for Rs. 50,000/- which was the best price the 

plaintiff could obtain. 

7. By reason of the x^remises the plaintiff has suffered damage. 

Pariicrdars of claim .• 

The plaintiff claims — 

Rs damages. 


PLAINT. 

88 - 

AUCTIONEER. 

CLAIM by Principal against Auctioneer for Negligence in 
• parting with Goods before Payment, (u) 

1. The defendant is an auctioneer carrying on business under 
the name of... at 

(u) See Brown v. Staton (1816). 2 Chit. 353. 
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2, Od 19..., the plaintiff delivered to the defendant 

a Grandfather clock, the property of the plaintiff, for sale by public 
auction by the defendant at his aforesaid place of business. 


3, On 19..,, the said clock was sold by the defendant 

by public auction for and on behalf of the plaintiff and was knocked 
down to one B.D. at the price of Rs. 1,200/-. 


4. Thereafter the defendant negligently and in breach of his 
duty to the plaintiff and without the plaintiff's knowledge or con- 
sent permitted the said B. O. to take away the said clock before 
payment t b oref or. 

5. The said B. D. was on adjudicated insolvent. He 

left no assets for distribution among creditors and, accordingly, the 
said sum cannot be recovered from him. 


The plaintiff claims — 

Rs damages. 


PLAINT. 

89 

AUCTIONEER. 

CLAIM by Principal against Auctioneer for Negligence in 
preparing Particulars of Sale, (v) 

1. The defendants are auctioneers carrying on business 


at 

2. By an agreement in writing dated 19..., the defen- 
dants agreed to sell by x)ublic auction Premises No consist- 


ing of a three-storied house with a tennis court, the property of the 
plaintiff, and to prepare Particulars of Bale and to do all things 
neces.sary for the proper conduct of the sale without any reference 
to the plaintiff. 


(v) Reference : Parker v. Farehrothcr, (185'i) 1 W. R. 370 As it 

was impossible to say that the house would not have sold for the 
same price, if it had been proi>erly described, defendant was not cn- 
cntitled to have tlic damages reduced citlicr in part or to nominal 
damages). 
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3. The defendants prepared Particulars of Sale wherein they 
negligent!}' and in breach of their duty to the plaintiff described 
the house as two-storied and made no mention about the tennis 
court. 

4. At the auction sale conducted by the defendants on 

19..., one C. D. agreed to purchase the house for Rs. 15,000/-. 

5. On 19..., the plaintiff paid the said purchaser Rs. 

2,000/- compensation and got himself relieved of his obligation to 
convey the said house to him at Rs. 15,000/-. 

6. The house was worth and would, if it had been properly 
described in the Particulars of Sale, have fetched more than 
Rs. 17,000/.. 

7. By reason of the premises the plaintiff has suffered damage. 

The plaintiff claims — 

Rs, 2,000/- damages. 


PLAINT. 

90 

AUCTIONEER. 

CLAIM by Third P arty against Auctioneer for Conversion. 

1. The defendant is an auctioneer carrying on business 
at. 

2. At the time material hereto the plaintiff was the owner of 

certain furniture lying at Particulars of the said furniture 

are set out in Schedule '*A’* hereto. 

3. On 19,.., the defendant sold the said furniture by 

public auction without the knowledge, consent or authority of the 

plaintiff and delivered the same to one C. D. of thereby 

wrongfully depriving the plaintiH: of the same. 

4. The said furniture are worth Rs 

The plaintiff claims — 

Rs ..damages. 
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PLAINT. 

91 - 

AUCTIONEER. 

CLAIM by Purchaser against Vendor for Misrepresentation 
by Auctioneer, (w) 

1. Messrs. 13. & Co. are auctioneers carrying on business 

at 

2. On 10..., a horse was put up to public auction by 

the said auctioneers at aforesaid as the property of 

the defendant and was knocked down to the plaintid* as the high- 
est bidder for Rs. 500/-. The defendant was present throughout the 
sale. 

3. On 10..., the plaintiff discovered that the horse was 

not the property of the defendant at the time of the sale, he having 
already sold it privately to one A.D. 

4. The defendant had instructed the said auctioneers to put up 
the horse as his property and they accordingly did so, describing it 
in the catalogue of sale as the defendant’s property. 

5. I3y letter dated 10..., the plaintiff roscinded the 

said contract and claimed to recover Rs. 500, the price which he had 
paid, from the defendant on the ground that there was a material 
misrepresentation as to ownership. 

G, The defendant, has not paid back the said prico or any por- 
tion thereof to the plaintifL’. 

The plaintiff claims — 

Rs damages. 


(w) Referenee : Whurr v. Devenishf (1904) 20 T. L. R. 985 (It w;is held : 
(1) the representation as to ownership was material ; (2) the aiu;tionccr 
in making it, was acting as D's agent and with his authority, iiniMinuch 
as 1). assented to the auctioneer's cou<luctijig aiul autliorisod him to 
conduct the sale oji the basis of the original representation.). 
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PLAINT. 

92 

AUCTIONEER. 

CLAIM to enforce Agreement between intending Purchasers 
tor a Knock-out. (x) 

1. On June 12th, 19..., at a sale by public auction of surplus 

Government stores held at the plaintiff and the defendant 

verbally agreed, in order to avoid competition, that the defendant 
alone should bid on the joint account of the plaintiff and himself 
and that whatever he purchased should be divided equally between 
them, each paying half the purchase money. 

2. In pursuance of the said agreement the plaintiff abstained 

from bidding and the goods wore knocked down to the defendant for 
the price of Rs 

3. On June 14th, 19..., the plaintiff wrote to the defendant 

offering to sell him his share of the profits for Rs 

4. To that letter the defendant did not reply until June 27, when 
he repudiated the alleged agreement an<l maintained that he had 
purchased the goods on his own account alone. 

The plaintiff claims-r— 

(1) To recover one-inoioty of the goods purchased, or 

Rs 

(2) The value of the said moiety over and above the 
price paid for it at the auction, 

(3) Alternatively, an account of tlie profits realised by 
the defendant on the resale of the goods. 


(x) Reference! Ihitvlhigs v. General Tradinrj Company, (1921) 1 K. B. C35 
(Held, by Baiikcs and Atkin L. JJ. (Srutton L. J. dissenting) that the 
ngreement was not illegal and judgment should be entered for the 
plaintiff) ; Jyoti Prokaak v. JhowmuU, (1909) I. L. R. 36 Cal. 134 (A 
combination among bidders at an auction, not to bid against each other, 
• even if the combination amounts to a ‘‘knock-out, ** does not give rise 
to an action at the suit of the vendor) *, Hari Dalkriahna Joylekar v. 
Naro Moreshvar, (1891) I. L. R. 18 Bom. 342 (There is nothing neces- 
sarily unlawful in two or more persons agreeing not to bid against one 
another at an auction sale). 
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DEFENCE. 

93 

AUCTIONEER. 

DEFENCE to Claim by Auctioneer for Commission setting up 
that he made a Secret Profit, (y) 

]. Tho defendant adniits the letter referred to in paragraph 1 
of the plaint, but states that by tho said letter the defendant agreed 
to pay the plaintiffs 5 cent, coinmission inclusive of all charges 
and expenses. 

2. The defendant admits that the plaintiff conducted an auction 

sale on l‘J..., as mentioned in paragraph 2 of the plaint, but 

says that on or about ID..., the plaintiff in breach of his 

duty to the defendant secretly and corruptly received from one C. D. 
to whom the said property was knocked down at the said auction 

sale, a sum of Rs by way of commission and has accordingly 

forfeited bis claim, if any, to recover the alleged or any commission 
from the defendant. 


DEFENCE. 

94 . 

AUCTIONEER. 

DEFENCE by Auctioneer to Claim by Principal for wrongful 
Detention of Goods setting up Lien. (2) 

1. The defendant admits that he received the goods referred 

to in paragraph of tho plaint but says that he received 

them pursuant to a verbal agreement made between the plaintiff and 
the defendant on by which tho plaintiff agreed to pay all 

(y) This is a defence to Form No. 81. 

(y) Cf. Solomons v. Pender ^ (1865) 3 II. & C. 639 (An agent employed to sell 
land sold it to a company in which he was interested as a shareholder 
and director : — Held : he was entitled to no commission from his 
employer in respect of the sale). 

(y) Cf. 8cc. 210, Ind. Cont. Act. 

(/.) Tlic auctioneer has a lien on the goods for his charges and expenses. See 
“Auctioneer * under “Classes of Persons”, Chap. IX, and I'ollock and 
Miilla's Iiid. Sale of Goods Act, p. 346. 
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expenses to be incurred by the defendant in cataloguing and adver- 
tising the same. 

2. The defendant spent Rs in cataloguing and adver- 

tising the said goods. An account of such expenses was sent to the 
plaintifT on 

3. The plaintifT has failed to pay the said sum inspite of demand 

in writing dated 

4. The defendant was and is entitled to a lien on the said goods 

to the extent of the said sum of Rs and detained and still 

detains the same for such sum. 


DEFENCE. 

95 

AUCTtONEER. 

DEFENCE to Claim by Auctioneer for Price of Goods bar- 
gained and sold, setting up that a Puffer was 
employed by the Vendor to make pretended 
Biddings, (a) 

1. The defendant admits that the plaintifT conducted a sale by 
auction as alleged in the plaint but says that, although by the con- 
ditions of sale no right to bid was reserved expressly by or on behalf 
of the vendor, bids were accepted by the plaintifT at the said auction 
sale from one B. T. who, the plaintifT at all material times knew, 
was a puffer employed by the vendor to make pretended biddings to 
raise the price of the goods put up for sale. 

2. By reason of the premises the said sale was fraudulent and 
void. 

(a) Sec. 04. Ind Sale of Goods Act, 1930; Cf. Thronett y. Haines, 

M. & W. 367 (recovery of deposit) ; Oreen v. Daversioek, (1863) 14 C. B. 

N. S. 204 (where tlie vendor of goods secretly employed a person to bid 
for him and the goods were knocked down to the defendant the highest 

• bidder who subsequently refused to complete his contract and the goods 
were ultimately resold at a loss. In an action for the loss sustained 
Held : the secret employment of the bidder by plaintiff was evidence to 
go to the jury in support of a plea of fraud), Consd. in Parfitt v. Jepson, 
(1677) 46 L J. Q. B. 529. 
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PLAINT. 

06 . 

AWARD. 

CLAIM to recover Costs of Reference and Award, (h) 

1. By an agreement in writing, dated April 6th, 19)18, the 
plaintifC and the defendant referred all matters in dispute between 
them in relation to the construction of a building for the defendant 

by the plaintiff to the award of A. B. of , and it was 

further agreed that the costs of the reference and award should bo 
in the discretion of the said A. B. 

2. The said A. B. entered upon the said arbitration and duly 
made and published his award in writing, dated 16th May, 1938, 
by which he awarded that the defendant should pay to the plain- 
tiff Rs. 1500/- and also the costs of the reference and av/ard, which 
the said A. B. fixed at Rs. 200/-. 

3. The defendant has not paid the said sums or any portion 
thereof. 

The plaintiff claims — 

Rs. 1,700/- 


PLAINT. 

or. 

AWARD. 

CLAIM tor Specific Performance of an Award, (c) 

1. By an agreement in writing, dated June Ist, 1938, the 
plaintiff and the defendant referred all matters in dispute between 

(b) Note : Since the passing of the Ind. Arb. Act X of 1910 (which came 
into force on the 1st day of July 1940) the necessity for filing regular 
suits to enforce awards wdll not arise. Any party to the reference 
can make an application to the Court for having the award filed in 
Court and for judgment in terms of the award (Sec. 17). The new 
Act, however, does not affect references or awards made before it came 
into force. 

(b) Limitation : Art. 120, Ind. Lim. Act : Kuldip v. Mahaul Duhe, (1912) 

I. L. R. 34 All. 43, 48 ; Rajmal v. Maruti, (1921) I. L. R. 45 Bom. 
329, 335 : Bhajahari v. Behary, (I90G) I. L. R. 33 Cal. 881. 

(c) Limitation: Art. 113, Ind. Lim. Act ; Tahwar w. Bahori Singh, 

91 
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them with reference to the plaintiff's right to a lease from the 
defendant for the term of 10 years, of a colliery known as ......... 

in the district of to the arbitrament and award 

of S. N. B. Esq., Barrister-at-law. 

2. The said S. N. B. entered upon tho said reference, heard 

the parties and their witnessess and duly made and published his 
award in writing dated by which he directed the de- 

fendant forthwith to execute a lease of the said colliery to the 
plaintiff for the said term of 10 years with effect from 

3. The defendant has failed and neglected to execute the said 
lease. 

The plaintiff claims — 

That the defendant be ordered to execute the said lease 
of the said colliery to the plaintiff and speciGcully to per- 
form the directions in the award in that regard. 


PLAINT. 

98 - 

AWARD. 

CLAIM by Arbitrator to recover his Fees, (d) 

1. By an agreement in writing dated January 15th, 1930, the 
defendants referred all questions and matters in difference between 
them, touching and concerning the license granted by the defendant 
No. 1 to the defendant No. 2 and the user thereof, to the arbitra- 
ment and award of the plaintiff and it was further agreed that 

I. L. R. 26 All. 497 ; cf. Bhajahari v. Behary^ (1906) I. L. R. 33 Cal. 881 
and Ktildip Dube v. Mahaul Dube, (1912) I. L. R. 34 All. 43, 47. See 
notes under Form No. 96. 

(d) Reference : Crampton dk Holt v. Ridley, (1887) 20 Q. B. D. 48, 54. 
{Per A. L. Smith, J., “If I were not fettered by authority and were 
asked the simple question whether, upon a purely mercantile and 
business arbitration as this was, where men in the position in which 
• the arbitratoi's and umpires in this case were, were appointed, 
there was or was not an implied promise by the parties appointing 
jointly to pay them reasonable remuneration for their services, I 
should not have hesitated to answer the question in the aihrmative. 
This is not the cf»e of a dispute among friends upon social or such 
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the costs of the reference and award should be in the discretion 
of the plaintiff who might award by whom, to whom, and in what 
manner the same should be paid. 

2. The plaintiff entered upon his duties as such arbitrator 

and daly made and published his award in writing dated 

19.,., by which he awarded that each of the defendants should 
bear his own costs of reference and pay half costs of the award 
which he fixed at Rs. 500/- 

3. There was an implied promise by the defendants to pay 


like matters asking mutual friends to settle the dispute between them, 
in which ease I should agree that there was no implied undertaking 
to pay for tlie services to be rendered. Nor is it a case of counsel 
being retained to adjudicate. It is a i)urcly business transaction 
of common daily occurrence, and which during the last half century has 
become more and more in practice as a well-known way of settling mer- 
cantile and business disputes, without having recourse to the Courts 
of law ; in all which cases, and I have never in my experience 
known one to the contrary, except there may have been an express 
bargain on the subject, the arbitrators and umpires have universally 
looked for and been paid remuneration for their services rendered. 

In my opinion if the x>tnnt now in hand ever comes to be 

decided by a court of review, if that be necessary, it will be held, and 
1 believe the law to be, that upon an arbitration sucli as wo are now 
dealing with, there is an implied i)romise by the parties appointing 
the arbitrators and umpires jointly to pay them for their services.*’ 
Where a party to an arbitration is compelled to ])ay to a lay arbitrator 
an exorbitant sum in order to take up the award, he may maintain 
an action for money had and received to recover the excess beyond 
what is a proper remuneration for the arbitrator’s services : liarnes 
V. Uraithwaite S Nixon, (1857) 2 H. ife N. Ex. R. 569. 

Under Sec. 38 of the Ind. Arb. Act, 1940, if in any case an arbitra- 
tor or umpire refuses to deliver his award except on payment of the fees 
demanded by him, the Court may, on an application in this' behalf, 
order that the arbitrator or umpire shall deliver the award to the 
applicant on payment into Court by the applicant of the fees demand- 
ed, and shall, after such inquiry, if any, as it thinks fit, further order 
that out of the money so paid into Court there shall be pai^ to the 
arbitrator or umpire by way of fees such sum as the Court may 
consider reasonable and that the balance of the money, if any, shall 
be refunded to the applicant. The above section is no bar to a suit 
filed by the arbitrator to recover his fees. 
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the plaiiitifE for his services. The said sum of Rs. 500/- is a rea- 
sonable sum for such services. 

The plaintiff claims — 

Rs, 250/- from each of the defendants. 


PLAINT. 

90. 

BAILMENT. 

CLAIM by Bailor to recover Money bailed (as Deposit for 
Safe Custody), (e) 

1. On 10..., the plaintiff paid into the hands of the 

defendant, Rs. 50,000/- for safe deposit. 

(e) Limitation : Suleman llaji v. Ilaji Abdulla, (19159-40) 44 O.W.N. 1011 (P.C) 
(In this cnso a very important question, namely, whether tlie money, 
bailed was a deposit or a loan was decided by their lordships of the 
.Tiidicial (committee. If the money due from the defendant (Appellant) 
to the plaintiff (llespondcnt) was ‘'money payable for money lent*' 
within the mcaninj^ of Art. 57 of the Ind. Lim. Act, the suit would be 
barred. If on the other hand, it was “money deposited under an agree- 
ment that it shall be payable on demand, including money of a cus- 
tomer ill the hands of a Banker so payable within the meaning of Art. 
00 of the Lim. Act, the suit would not be barred and the Respondent 
would be entitled to recover the money, as time runs only from the 
date of the demand for payment which in this case was made shortly 
before the suit was filed. The test to bo applied is to ascertain whether 
upon the facts there was an obligation on the Appellant to “seek out*' 
the llespondcnt and repay him, or whether he was to keep the moneys 
till the Respondent asked for them. There is nothing in the evidence 
to suggest that the Appellant ever ''sought out** the Respondent to repay 
him, it Avas always the Respondent who made request to the Appellant. 
The Appellate Court noted the total absence, on the admitted facts, of 
features one or more of which it would have expected to be present, 
had these bailments or any of them been a loan, the absence, namely, 
on any security for the alleged loans, or any receipt in Avriting, of any 
I promissory note, or of any agreement as to Avhat rate of interest the 
loan was to carry. If any one of these bailments hftd been a loan it 
would have been reasonable to expect it to be attended by one or other 
of these things.) fg. Nawah Major Sir Mahommad Akbar Khan v. Attar 
Singh, (1935-36) L. R. 63 I. A. 279, 288. 
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2. The defendant has refused to refund the said deposit to the 

plaintiff in spite of demand in writing dated 19... 

The plaintiff claims. 

Rs 


PLAINT. 

lOO. 

BAILMENT. 

CLAIM by Bailor against Gratuitous Bailee for Injury to 
Goods bailed. 

1. On 19..., the plaintiff left with the defendant an 

oil painting of depicting the Battle of Plassey, which he 

had purchased for Rs and the defendant orally undertook 

to take proper care of the same whilst under his eharge and to 
return it to the plaintiff on his request. 

2. The plaintiff has suffered damage by the defendant's negli- 
gence in keeping the picture in a damp place open to and infested by 
moths. 

3. On ly..., the defendant delivered the said picture 

to the plaintiff in a damaged condition. 

Particulars of damage : 

The plaintiff claims — 

Rs damages. 


PLAINT. 

lOl. 

BAILMENT. 

CLAIM by Bailor against Gratuitous Bailee for Negligence 
and Failure to redeliver Goods bailed, (f). 

1. On or about the plaintiff left with the defendant 

a diamond ring of the estimated value of Rs to bo kept 

(f) Pleading Negligence : Where goods are given unto the sole custody of 
a person and accepted by him as bailee, and they are lost while in his 
custody, the onus lies upon him to show circumstances negativing 
negligence on his part : Phipps v. New Clarnhje's Hotel j (1005) 22 T. L. 
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by him for the plaintiff and the defendant orally undertook to take 
proper care of the said article whilst under his charge and to 
return it to the plaintiff on his request, 

2. The defendant failed to redeliver the ring to the plaintiff 
although verbally requested to do so by the plaintiff on 

The plaintiff claims — 

(1) Return of the said ring, or rupees, its 

value, in case delivery cannot be had. 

(2) Rs damage for detention. 


PLAINT. 

103. 

BAILMENT. 

CI4AIM by Bailor against Bailee for Unauthorised Dealing 


with Goods bailed, (g) 

1. By a contract in writing dated 19..., the defen- 

dant agreed for reward to warehouse certain drapery goods for the 
plaintiff at the defendant's depositary No. 5 Road, and 


on 19..., the plaintiff, in pursuance of the said agree- 

ment, entrusted the defendant with the said goods. 

li. 49 (case of dogs placed in the defendiint’s custody). The mere 
allegation in the plaint that the goods were lost is suiricient. For appli- 
cation of the term ‘gross negligence’ in the case of gratuitous bailees, see 
OMin V. McMulleth (1868) L. R. 2 T. C. 317, 336, 337. 

(g) Reference : Lilley v. Douhledayj (1881) 7 Q. B. D. 510 (.Per Grove, J., 
“The defendant was entrusted with the goods for a particular purpose 
and to keep them in a particular place. He took them to another, and 
must be responsible for what took place there. The only exception 
I sec to this general rule is where the destruction of the goods must 
take ])lacc as inevitably at one place as at the other. If a bailee elects 
to deal with the property entrusted to them in a way not authorised 
by the bailor, he takes upon himself the risks of so doing except where 
the risk is independent of his acts and inherent in the property itself. 

• I do not give my opinion whether what was done here 

amounted to a conversion, but 1 base my judgment on the fact that 
the defendant broke his contract, by dealing with the subject-matter 
in the manner different from that in which he contracted to deal 
with it.**). 
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2. In breach of the said agreement and without the plaintiff's 
knowledge or consent, the defendant deposited a portion of the 


said goods at No. 6, Street. Particulars of the said goods 

are set out in Schedule ‘A* hereto annexed. 

3. On 19..., a fire occurred on the said premises 


No. 6, Street, and the said goods were destroyed. 

4. The plaintiff had insured the goods with giving 

No 5, Road as the place where they were deposited, and 

as a result of the aforesaid unauthorised dealing with the goods by 
the defendant, the plaintiff has lost the benefit of the insurance. 

5. The said goods were worth Rs 

The plaintiff claims — 

Rg damages. 


PLAINT. 

103 - 

BAILMENT. 

CLAIM by Depositor against Warehousemen for acting 
contrary to Instructions, (h) 

(Another form). 

1. On 19..., the defendant contracted to warehouse 

certain drapery goods, the property of the plaintiff, at the defen- 
dant's depository at 

2. The plaintiff insured the said goods against fire with 

Company, giving the said depository as the place where they were 
deposited. 

3. The defendant, contrary to the plaintiff's instructions, and 

without the plaintiff’s knowledge, deposited a portion of the said 
goods elsewhere, namely, at 


(h) Reference : Sec Notes under Form No. 102. The question here is whether 
the defendant was responsible for the goods, and if so, the damages 
must be their value). See Sec. 211, Ind. Gont. Act, 1872, 
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4. On... 19..., the goods so deposited elsewhere were des- 


troyed by fire and in consequence the plaintiff lost the benefit of the 
insurance. 


Particidars of damage : 

Qaantity of goods. Value of goods. 

The plaintiff claims — 

Rs... ...the value of the goods as damages. 


PLAINT. 

104. 

BAILMENT. 

CLAIM by Bailor against Bailee for Destruction of Goods by 
accidental Fire after Request to re-deliver, (i) 

1. The defendant carries on business as bookbinder at 

2. On 19.. •, the plaintiff entrusted 20 volumes of the 

Indian Law Reports, Calcutta Series, to the defendant, for binding, 
and the defendant undertook to deliver the bound books to the 
plaintiff in accordance with his instructions in that behalf. 

3. On 19..., the plaintiff, on being informed by the de- 

fendant that all the said volumes had been bound, orally requested 
the defendant to re-deliver to him the said volumes. 

4. The defendant failed to deliver any of the said volumes and 

on 19..., a fire occurred on the defendant’s premises and the 

said books were wholly destroyed in the fire, whereby the plaintiff 
has suffered damage. 

5. The books were worth Rs 

The plaintiff claims — 

Rs damages. 


<i) Reference : Shaw di Go,v, Symmons <0 Sons, (1917) 1 K. B. 709 (It was 
< held that the defendants were bound to deliver within a reasonable time 
after the order for delivery of bound books. The breach of contract 
had been committed before the fire occurred. The plaintiffs are there- 
fore entitled to judgment for damages, the amount of which will be the 
value .of the goods included in the order and not delivered.) 
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PLAINT. 

105 - 
BAILMENr. 

CLAIM by Bailor against Warehouseman for Damages for 
wrongful Conversion, (j) 

1. The defendant is and at all material times was a ware- 
honseman. 

2. By a contract in writing dated 19..., the defendant 

agreed for reward to remove certain furniture, the property of the 

plaintiff, from the plaintiff's house No and to store the same 

in the defendant’s warehouse at...... and to redeliver the 

goods to the plaintiff on his request. Particulars of the said furni- 
ture are set out in Schedule “A" hereto. 

3. In pursuance of the said agreement the defendant removed 

the said furniture on 19..., and warehoused the same 

at 


(j) Kefereoce : Hanson v. Plait, (1911) 2 K. B. 291 (In thin case the luisbaiid 
ol tlio x^laintiil a mamoil woman living separate from her husYiand, 
claimed the goods and obtained the order of the magistrate for delivery 
of the goods to him. The defence which was set up was that the defen- 
dant acted under the compulsion of the magistrate’s order. The 
question was whether the action was maintainable notwithstanding 
the magistrate’s order. Held : Upon a hostile claim being made to 
the goods, it was undoubtedly prima facie the duty of the bailee to take 
reasonable steps to protect the title of the person who had deposited 
the goods with him under such circumstances as existed in the case. 
The defendant in this case did not take such steps to communi- 
cate to the plaintiff that an adverse claim was being made to the goods 

ns a reasonable man ought to have taken Further, there is 

good ground for saying that if the defendant had given notice of the 
claim to the plaintiff, and she had attended at the hearing, the order 

which w-as made by the magistrate would never have bjen made. 

A person who is affected by an order may be under an obligation to 
show cause against the order. Mere the defendant not only did not give 
notice to the plaintiff of the claim being made against her goods, but 
when the case was before the magistrate; though the defendant stated 
that there was another claimant of the goods, he in no way seems fo have 
put the case of the bailor properly before the magistrate. He showed 
no cause whatever why the order should not be made. Under the circum- 
stances the defendant is estopped by his own conduct from relying 
upon the magistrate’s order.) 

92 
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4. By letter dated... 19 the plaintiff requested the defen- 

dant to re-deliver the goods to him. The defendant did not reply 

to the said letter until 19..., when he informed the plaintiff 

that one B. D. had made an adverse claim to the goods and obtained 

a magistrate’s order on 19... directing him to deliver the 

goods to the said B. D., and, accordingly, on L9..., he under 

the compulsion of tlie magistrate’s order, delivered the goods to the 
said B. D. 

.5. The defendant liad not previously given any notice to the 
plaintiff of the alleged or any adverse claim made to the goods or of 
the issue of any summons to appear and show cause before the 
magistrjite. 

6. It appears that the defendant stayed away from the hearing 
of the criminal case and sent a clerk who knew nothing about the 
matter to attend the hearing, and the said clerk did not put the case 
of the plaintiff properly before the magistrate. 

7. If the defendant had given notice of the adverse claim to the 
plaintiff and she had attended at the hearing before the magistrate, 
or if the case of the plaintiff had been properly put before the 
magistrate by the defendant on behalf of the plaintiff, the order 
which was made by the magistrate would never have been made. 


The plaintiff claims — 

(1) Return of the said goods, or, 

(2) Rs damages for wrongful conversion. 


PLAINT. 

106 - 

BAILMENT. 

CLAIM against a Workman tor Failure to re*deliver 
Goods bailed. 

1. The defendant is a watch-repairer. 

2. ‘ On 19..., the plaintiff delivered to the defendant 

a gold watch to repair. 

3. The defendant failed to re-deliver the said watch to the 

plaintiff although requested to do so on 19,... 
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4. The said watch is worth Rs 

The plaintiff claims — 

(1) Return of the said watch or its value, 

(2) Rs damages for its retention. 


PLAINT. 

lor. 

BAILMENT. 

CLAIM by Bailee against Bailor for Injuries caused by 
Faults in the Goods bailed, (k). 

1. On 19..., the plaintiff hired from the defendant 

a carriage, a pair of horses and a driver for a journey from 

to 

2. On 19..., during the journey, a bolt in the under- 

part of the carriage broke, the splinter bar became displaced, the 
horses started off, the carriage was upset and the plaintilf was 
thrown down and was injured. 

Particulars of injury : 

3. The defendant failed in his duty to provide a fit and proper 
carriage for the purpose for winch it was hired. 

4. By reason of the facts hereinbefore comjdaiiied of, the plain- 
tiff has suffered damage. 

Particulars of damage : 

The plaintiff claims — 

Rs damage. 

(k) Reference: Human v. Nijc, (1881) 0 C^. B. 1>. 035 {Per Lindloy, .T., 

“ A person who lets out earriages is not responsible for all 

defects discoverable or not ; he is not an insurer against all defects, 
nor is he bound to take more care than coach proprietors or railway 
companies who provide t\arriagCB for the public; to travel in, Init ho is 
bound to take as much care as they, and although not an insurer 
against all defects, he is an insurer against all defects which care and 
skill can guard against. Ills duty is to supply a carriage as fit for the 
puriK)sc for which it is hired as care and skill can render it, and if 
whilst the carriage is being proi)crly used for such purtK)se if breaks 
down, it becomes incumbent on the person who has let it out to 
show that the break down was in the proper seiiso of tlic word an 
accident not prevent ible by any care or skill.'*); cf Hec. 150, Ulus, (b), 
liid. Contract Act. 
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PLilINT. 

108 . 

BAILMENT. 

CLAIM by Borrower against Lender for Injuries caused by 
undisclosed Defects. (1). 

1. On the defendant lent to the plaintiff a 

horse for riding. 

2. The said horse at the time it was lent by the defendant to 
the plaintiff, as the defendant well knew, was vicious and unfit for 
the purpose for which it was lent. 

3. The plaintiff was not aware and was not warned by the de- 
fendant of the vicious nature of the said horse. 

4. On ly..., while the plaintiff was riding the said 

horse, it started jumping and kicking and the plaintiff was thrown 
down, whereby he sustained injury and suffered damage. 

Particulars of injuries : 

Pariictdars of (honage: 

The plaintiff claims — 

Rs damage. 

DEFENCE. 

109 . 

BAILMENT. 

DEFENCE by Gratuitous Bailee to claim for Injury to 
Goods bailed, (li) 

1. The defendant admits that he received the picture referred 
to in paragraph 1 of the plaint from the plaintiffs but says that the 

(1) Sec. 150, Iiid. Gout. Act provides as follows : "The bailor is bound to 
disclose to the bailee faults in the goods bailed, of which the bailor is 
aware, and which materially interfere with the use of them, or exix)se 
the bailees to extra-ordinary risks ; and, if he does not make such 
* disclosure, he is resiionsLble for damage arising to the bailee directly 
from such faults. If the goods are bailed for hire, the bailor is respon- 
sible for such damage, whether he was or was not aware of the exis- 
tence of such faults iu the goods bailed." 

(D This is a defence to Form No. 100. 
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picture was already moth-eaten and injured by damp when received 
by the defendant. 

2. The defendant did not keep the said picture in a damp place 
or in a place open to or infested by moths. Alternatively, the defen- 
dant did not know, and had no reason to believe that the place where 
he kept the picture was damp or was open to or infested by moths. 

3. The defendant took all reasonable care of the said picture 
and has not been guilty of the alleged or any negligence. 


DEFENCE. 

no. 

BAILMENT. 

DEFENCE by Gratuitous Bailee to Claim for Negligence and 
Failure to re-deliver Goods bailed, (ni) 

1. The defendant admits that the diamond ring in the plaint 
mentioned was left by the plaintiff in the defendant’s custody, but 

denies that it was of the value of Rs It was not worth 

more than Rs 

2. The defendant says that he took due and proper care of the 
said ring and placed it in a steel box under lock and key along 
with his own jewellery and, before the plaintiff demanded back the 

said ring, there was a burglary in his house on and the 

burglars broke open the said box and removed all the jewellery 
including the said ring from the said box. None of the stolen goods 
have been recovered. 


(m) Onus of proof : A gratuitous bailee must shew that the loss occurred 
through no want of reasonable care on his part—tliat is to say, ns much 
care as a prudent man would use in keeping his own proi)erty. If the 
defendant negatives negligence, he need not show how the losff happen- 
ed : BuUen v. Swan Electric Ewjrazing Oo., (1907) 23 T. L. 11. 258. 
Cf. Bee. 152, Ind. Cont. Act ; LaJsshmi Das v. Bahu Megh, (1900) Puiij. 
Rec. no. 00. 

(m) This is a defence to Form No. 101. 
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DEFENCE. 

111 . 

BAILMENT. 

DEFENCE by Warehouseman to Claim for Damages for 
wrongful Conversion, (u) 

1. Paragraphs 1 and 2 of the plaint are admitted, and each and 
every allegation in paragraph 4 of the plaint is denied. 

2. The defendant says that on or about B. D. claimed 

that the goods in question belonged to him and demanded delivery 
of the same from the defendant, but the defendant refused to deliver 
the goods to the plain tilt except under a magistrate’s order. On the 
same day the defendant orally informed the plaintiff about the said 
claim. 

3. On or about the said B. D. caused a magistrate’s 

summons to be issued and served upon the defendant. The next 
day the defendant orally informed the plaintifl! about the said 
summons. 

4. Save in so far as it is alleged that the defendant stayed away 
from the hearing before the magistrate the facts alleged in paragraph 
5 of the plaint are denied. 

5. On the defendant sent his clerk duly instructed 

to attend the hearing of the case before the magistrate and the 
said clerk duly placed before the magistrate all the facts concerning 
the bailment. Nevertheless the magistrate made the order on that 
day directing the defendant to forthwith deliver the goods to the 
said B. D. 

C. The defendant acted under the compulsion of the said order 
and delivered the goods to the said B. D. on... 


(n) Rbterence : Hanson v. Plait, (1911) 2 K. B. 291 (where the defence failed 
because the defendant had not given notice of the adverse claim or the 
issue of the sunimons to the plaintitf and did not take steps to put the 
case of the plaintiff luoperly before the magistrate). 

(n) This is a defence to Form No. 103. 
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DEFENCE. 

112 

BAILMENT. 

DEFENCE by Workman setting up Lien to Claim for Failure 
to re-deliver Goods bailed, (o) 

1. The dofcudant admits that the plaintiff delivonKl to him the 
gold watch mentioned in paragraph 2 of tho plaint to repair but 

says that ho repaired the same, and on demanded Rs 

for his services, but the plaintiff refused to pay and has not paid to 
the defendant the said sum. 

2. The defendant admits that he detained and still detains the 
said watch but says that he is entitled to do so until ho is paid for 
the services he has rendei*ed in respect of the same. 


DEFENCE. 

118 . 

BAILMENT. 

DEFENCE by Bailee to Claim for Conversion setting up 
Jus Tertii (p) 

1. The goods nientioncd in paragraph of the plaint wore 

not at any material time and are not now the property of the plain- 
tiff. 

2. The said goods were and are the property of one C.D, who 
made claim on him for them. The defendant is relying npon the 
right of the said C. D. and defends this suit on tho direction and by 
the authority of the said C.D. and on his behalf. 


(o) Sec. 170, Ind. Cont. Act. * 

(o) This is a defence to Form No. 106. 

(p) Reference : Biddle v. Bond, (1865) 6 B. &. S. 225, explained in Blauatcin 

V. Malix, Mitchell S Co,, (1937) 2 K. B. 112 ; see *Ju8 Teriii under 
“Special Defences^, Chap. XVII. 
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PLAINT. 

114 

BANKERS. 

CLAIM by a Depositor to recover a Fixed Deposit, (q) 

1. The plaintiff had a fixed deposit of Rs. 5000/- for three years 
ending 19th June, 19..., with the defendant bank in its Agra 
Branch, upon the term that the same would be repayble on demand 
after the expiry of the said period with interest at 6 per cent, per 
annum from the date of the deposit. 

2. By letter dated 19..., the plaintiff requested the 

said Agra Branch to pay the said deposit with accrued interest 
to the plaintiff. Yet the defendant bank has failed to make the 
payment. 


Parliculars of claim : 

Amount deposited ... ... Rs. 5,000/- 

Interest at 6 per cent, up to ... „ 

Total Rs. 


The plaintiff claims — 

(1) Rs 

(2) Further interest at 6 per cent, until payment. 


(q) Place ot suing : Allahabad Bank Ltd, v. Qulli Lal^ A. I. H. 1940 All. 243 
(In a claim for the return of fixed deposit with a Bank it is essential 
for the plaintiff to prove the terms of the written contract governing the 
fixed deposit and the place of repayment. In the absence of a contract 
as aforesaid) the fixed deposit cannot be said to be repayable at any 
.place where the plaintiff resides and make the demand. Therefore, 
where fixed deposit is made with a Bank in its Agra branch, the Court 
at other place where the plaintiff resides and makes a demand has no 
jurisdiction to entertain a claim for the return of the deposit when no 
contract in regard to place of repayment is shown). 
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PLAINT. 

115. 

BANKERS. 

CLAIM by a Customer (non-trader) against his Bankers for 
dishonourincT a Cheque, (r) 

1. At the time material hereto the plaintiff had a current bank- 
ing account with the defendants. 

2. A cheque dated.,.,., 19.,., for Rs drawn bj the 

plaintiff on the defendants, was duly presented for payment at the 

defendants' bank on... 19..., by one A. B., the payee of the 

said cheque. 

3. The said cheque was dishonoured by the defendants although 

they had sufficient funds of the plaintiff in their hands to the 

credit of the said account wherewith to pay the amount of the 

cheque. By reason of the premises, the plaintiff’s credit has been 
injured and he has suffered damage. 

(Here set out particulars of special damage, if any). 

The plaintiff claims — 

Rs damages. 

PLAINT. 

116 . 

BANKERS. 

CLAIM by a Customer (trader) against his Bankers for dis- 
honouring a Cheque, (b) 

1. The plaintiff is a trader and carries on business under the 
name of 

(r) Reference: Gibbons v. Westminster Bank, Ltd^ (1932) 3 All. £.11577 

(A person who is not a trader is not entitled to recover substantial 
damages unless the damages are alleged and proved as special dama- 
ges). Cf. Jogendra v. New Bengal Bank TAd.^ A. I. K. 1939 Cal. 63. Cf. 
Mayer, Morris db Co, v. London and Westminster Banking Co„ Ltd,, 
(1885) 1 T. L. R. 360 (Plaintiffs drew a cheque in favour of I. with 
whom they were in the habit of dealing. I. re-presented the* cheque, 
when the mistake was satisfactorily explained and the amount paid. I. 
however, refused to continue dealing with the plaintiffs :-~JIeld : 
plaintiffs could not recover damages for the loss of I.’s customers.). 

(s) Measure of damages : A trader - is entitled to substantial, but reason- 

93 
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2. In the coarse of his business the plaintiiT used to purchase 
goods from the market on credit. 

3. On 19..., the plaintiff drew a bearer cheque for 

Rs on the defendant bank in favour of one A. B., with 


whom the plaintiff was in the habit of dealing, in part payment 
of the price of goods supplied by the said A. B. to the plaintiff on 


credit, 

4. On 19..., he drew another bearer cheque for 

Rs. on the defendant bank in favour of one C. D., with 


whom also the plaintiff was in the habit of dealing, in payment 
of the price of goods supplied by him to the plaintiff on credit. 

5. The said cheques were duly presented for payment by the 

respective payees at the defendant bank on 19..., and 

although the defendant bank had sufficient funds to the credit of 
the plaintiff’s said account they wrongfully dishonoured the said 
cheques. 

6. As a result of non-payment of the said cheques, the said 
A. B. and C. D. have refused to supply any farther goods to the 
plaintiff on credit and have threatened him with criminal prose- 

able and temperate, damages, without proof of special damage : 
Rolin V. Steward f (1854) 14 C. B. 495. A non -trader, however, is only 
entitled to nomial damage and cannot recover substantial damage 
without proof of special damage ; Qihhom v. Westminster Bank Ltd,, 
(1039) 3 All. E. R. 577 ; Per Me Nair, J., in Jogendra v. New Bengal 
Bank, Ltd., A. I. R. 1939 Cal. 63 : “If the customer be a trader the 
jury may properly award substantial damages, in the absence of the 
proof of special damage. In other cases the customer will be entitled 
to such damages as will reasonably compensate him for the injury which, 
from the nature of the case, he has sustained. All loss flowing natur- 
ally from the dishonour of a cheque may be taken account in estimat- 
ing the damages”, fg. Hart's Law of Banking, 4th Edn., Vol. I., 
p. 443. 

(s) Relationship between a banker and his customer : The relation between 
a banker and his customer who pays money into the bank is the 
ordinary relation of debtor and creditor, with the superadded obliga- 
tion to honour the customer's cheques when the banker has sufficient 
assets of the customer available for that purpose, the money so paid 
into the bank being, in fact, money lent to the banker on the terms 
• that it should be repaid when called for by cheque : Foley v. 'Hill, 
(1848) 2 H. L. C. 28 ; Gray v. Johnston. (1868) L. R. 3 H. L. 1 ; 
Bank of Dacca v. Oonr Qapal Saha, A. I. B. 1936 Cal. 409 ; Dhannam- 
bal Ammal v. James Voce Pirrie Cyril Gill, A. I. R. 1940 Mad. 98 ; 
Official Assignee v. Naiesam Pillai, A. I. R, 194Q Mad. 441. 
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cution whereby the plaintiff has saffered great humiliation and 
his business credit has been greatly injured. 

The plaintiff claims — 

Rs. damages. 


PLAINT. 

117 . 

BANKERS. 

Claim for Libel in Words on returned Cheque. 

Form No. 18, Forms and Precedents, given in Fraser on Libel 
and Slander, 7th Edn., pp. 305-307. (t) 

1. The plaintiff is and at all material times was a provision 

and general merchant and a partner in the firm M 

Brothers carrying on business at ... in the County of Loudon. The 

plaintiff's bankers are and at the said times were the A ..... 

B Bank, Ltd., (C Branch). 

The defendants are the D E and 

F Bank Ltd., who carry on their business in the City 

of London and elsewhere. Messrs, G. H. & Co., hereinafter men- 
tioned, are and at the said times were export merchants carrying 
on business at Street in the City of London. 

2. On or about the day of 1935, the plaintiff drew upon his 

said bankers the A B Bank, Ltd. (C 

Branch) a cheque for £ 50 payable to the order of the said Messrs. 
G. H. & Co., and sent the said cheque to the said Messrs. G. II. A Co. 

in payment of goods sold to him on or about 1935, by 

the said Messrs. G. H. & Co. 

(t) Note : In Flaeh v. London and South Western Bank^ (1915) 31 T. L. It. 334 
and Allen v. London Gountu db Westminster Bank, (1915) 84 L. J. K. B. 
1286, the defendant bank was held not liable bceanse of a moratorium 
proclamation postponing the date of payment and it was also held that 
in the circumstances the words ‘‘Refer to Drawer” were not capable of a 
libelous meaning, and therefore the plaintiff was not entitled to iticovcr. 
It is necessary, therefore, for the plaintiff to prove facts and cinni ins- 
tances leading to the conclusion that the words ‘'Refer to Drawer*' 
would in a given ciise be understood by reasonable jiersons in a libelous 
sense. 
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The said Messrs. G. H. & Co. endorsed the said cheque and paid 

it into their account at the J K Branch of 

the defendants. 

3. Thereupon on or about 1935, the defendants falsely and 
maliciously wrote upon the said cheque the letters and mark **R/D**, 
and falsely and maliciously wrote and published of and concerning 
the plaintiff and of and concerning him in the way of his said 
business and in relation to his conduct therein to the said Messrs. 
G. H. Sc Co. and to diverse persons in the employment of the 
defendants and Messrs. G. H. and Co. respectively (whose names 
the plaintiff is at present unable to give) the said cheque and the 
said letters and mark **R/D*’ so written thereon as aforesaid. 

The said cheque and the letters and mark “R/D" written there- 
on and so published as aforesaid were in the following form : — 

(Face of Cliefjue), 

R/D 4, George Place, Loudon, N. April 29th, 1935. 


d 


Stamp 

No. 895036 


2d. 

The A..., 

B.... 



C 

....Branch 


Pay to the order of Messrs. G. H. & Co., 
Fifty Pounds. 

£50 0 0. 


Arthur T. Bcyd. 

(Back of Cheque). 
per pro G. H. & Co., 

John Smith. 

4. The letters and mark “R/D'’ written on a cheque are under- 
stood by bankers and commercial and business men to mean “refer 
to drawer”, and to mean further that the drawer of the cheque has 
not sufficient assets at his bankers to meet the cheque, that he is in 
serious financial difficulties and unable to satisfy his creditors, and 
that he is a person to whom credit ought not to be given and that no 
one ought to have any business dealing with him. 

5. The defendants meant by the letters and mark “R/D'* writ- 
ten on the cheque mentioned in paragraphs 2 and 3 thereof and the 
said G. H. <& Co. and the persons to whom the said letters and mark 
were published as mentioned in paragraphs 2 and 3 hereof under. 
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stood the said letters and mark to mean (as the defendants intended 
they should) that the plaintiff has not sufficient assets to meet the 
cheque mentioned in paragraphs 2 and 3 hereof and that he was in 
serious financial difficulties and unable to satisfy his creditors and 
that no one ought to have any business dealings with him. 

5. By reason of the publications hereinbefore complained of 
the plaintiff has been seriously injured in the way of his said busi- 
ness and in his character, credit, and reputation, and in consequence 
of the publication to the said Messrs. G. H. & Co., mentioned in 
paragraph 3 hereof the said Messrs. G. H. &; Co., refused to send 
abroad certain goods ordered from them by the plaintiff and stated 
that they would not in future supply goods to the plaintiff on 
credit. The said refusal and statement were contained in a letter 

from the said Messrs. G. H. & Co. to the plaintiff dated 

1335. 

The plaintifT claims damages. 


PLAINT. 

118 . 

BANKERS. 

CLAIM by Customer against Banker for Money paid by the 
latter on a Forged Cheque, (n) 

1. At the time material hereto, the plaintifT had a current de- 
posit account with the defendant bank. 

. 2. On 19..., the defendant bank sent to the plaintifT 

his pass book duly filled up. From the said pass book, the plaintifT 

(u) Reference : Pirhhu DaycU v. The Jwala Bank^ I. L. li. (1938) All. 634 
(In this case the defence of the bank was (a) that the signature on the 
forged cheque tallied with the plaintifi's admitted signature, (b) that 
the plaintiff himself was negligent in leaving his cheque book in an 
unlocked box which enabled a stranger to steal a cheque out of the 
cheque book. It was found as a fact that the signature on the cheque 
bore no resemblance to the admitted signature of the plainti^r. On the 
question of the plaintifi's negligence in leaving his cheque book in an 
unlocked box, it was held, following Bhagwan Das v. Greet, (1904) I.L.li. 
31 Gal. 249, Bank of Ireland v. Trustees of Evans* Charities, (1855) 5 
U. L. C. 389 and Ahmed Moolla Vawood v. Firm S, li. P. Chctii/, A. I. K. 
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found that he had been debited with a sum of Rs. 200/- under date 
19.... 

3. The plaintiff did not draw the cheque for which he was 
debited with the said sum. 

4. The said cheque was a forged one and if the defendant bank 
had exercised due care and caution it could have detected the 
forgery. 

5. The defendant bank is wrongfully refusing to make good 

the loss caused to the plaintiff as aforesaid in spite of demand made 
in writing on,., 19.... 

The plaintiff claims — 

Rs 


PLAINT. 

119. 

BANKERS. 

CLAIM by Customer against Bankers tor paying the Amount 
of a countermanded Cheque, (v) 

1. The defendants are bankers carrying on business in the city 
of. 

1924 Rang. 264, that ‘*it was the duty of the employees of the bank 
to be able to identify the signatures of their customers and if they fail 
to discharge their duty and thereby siifrer loss there is no reason why 
the plaintiff should make good that loss." ‘‘In onler to make the 
customer lialde for the loss, tlie neglect on his part must be in or 
intimately conncctcil with the transaction itself and must have been 
the proximate cause of the loss.” Cf. The Punjab National Bank, Ltd, 
V. The Mercantile Bank of hulia. Ltd,, (1912) I. L. R. 36 Rom, 455 (Rank 
liable where the customer’s negligence was not the proximate cause 
of payment.) Cf. Lacavc & Go, v. Credit Lyonnais, (1897) 1 Q. B. 148 
(The defendant bank in Paris paid a cheque which had a forged indorse- 
ment on it and sent it to their branch in London, who credited their 
bank in Paris with the value, and it was held that the defendant bank 
by paying the chetpie and forwarding it to their London bank, and 
crediting their Paris bank with the value, were guilty of a conversion 
of the cheque, and that ns they had paid the chccpie on a forged indorse- 
Aicnt they were not protected by any of the provisions of the Rills of 
Exchange A(^t ) fd. in Carpenters* Ctnnpany v. British Mutual Bankiny 
Co., (1938) 1 K. B. 511, 524. 

(v) Reference : Curlier v. London City Midland Bank, (1908) 1 K. B. 
293 (In this case the telegram was despatched on 31st October 1906 and 
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2. At all material times the plaintiff was a customer of the 
defendants and had an account with them. 

3. On the day of •••19... « the plaintiff drew a 

cheque for Rs. 2,000/- on the defendants in' favour of one 13. D. and 
sent it to the said B.D. 


delivered on the evening of the same day by the Post Olhec, and it being 
after olfioe hours, was placed in the letter box of the Hank. Hy an 
oversight on the part of the dcfciulants* servants this telegram was not 
brought to the notice of their manager until November 2. On Novem- 
ber 1, the cheque was presented and paid. Per Farwell, L. .f *‘Tlio duty 
and authority of a banker to pay a cheque may be countermanded on 
notice being given to him. In my opinion that must be actual notice 
brought to his attention. On the evidence here it is clear that the 
banker is simply put on enquiry by the receipt of a telegram, and his 
duty is not to pay at once but to make enquires ; and, if the mere receipt 
of a letter or telegram was suflicient countermand the position of a 
banker in large business w’ould be dilHcult.” Per Fletcher-Moulton, 
L. J., *^A banker is in the i)ossesBion of the money of the cus- 

tomer, and his duty is to obey the direction of the customer ns to pay- 
ing that money out If the mandate is sent in a form in 

which a servant acting reasonably, has no security that the mandate 
comes from his employer, the employer cannot grumble that he did not 

act upon it I cannot hold it ns part of the doctrine of 

agency that a principal who has sent his agent a telegram which docs 
not, when looked at reasonably, vindicate its own authenticity, has a 
right to say that the agent who has on that account declined to act upon 
it has done so at his peril. It must be a (picstion in each case as to 
whether the agent has behaved reasonably in acting or not acting uf)on 

that telegram If it is by the negligence of the servants 

that the notice has not reached him he is resix)nsible for that negligence 
and for the damages that naturally follow therefrom ; but that he 
should be, as a matter of law, disentitled to prove the fac.t that he did 
not know of something, seems to me to be a doctrine which in mercan- 
tile matters, is one which the Court will give no countenance to.” Per 

Cozen-Hardy, M. K., ‘'Countermand is really a matter of fact 

There is no such thing as a constructive countermand in a commercial 

transaction of that kind A telegram may, reasonably and 

in the ordinary course of business, be acted upon by the Hank, at least 
to the extent of postponing of the honouring of the cheque until further 
enquiry can be made. But I am not satisfied that the bank is bound 
as a matter of law to accept an unauthorised telegram as sufficient 
authority for the serious step of refusing to pay a cheque.”) ; cf. Punjab 
Industrial Agency v. Mercantite Bank of India, (1030) I. L. K. 11 Lah. 
667 (Bank paying a countermanded cheque is not entitled to refund from 
payee.). 
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4. On the same day at about. p.m., the plaintiff tele- 

graphed to the defendants countermanding the payment of the said 
cheque. 

5. The next day the said cheque was presented at the defen- 
dants* bank who negligently and in breach of the said instructions 
paid the said cheque, and debited the plaintiff’s said account with the 
said sum. 

The plaintiff claims — 

Rs. 2,000/-. 


PLAINT. 

120 . 

BANKERS. 

CLAIM against Collecting Bank for Negligence in receiving 
Payment of Cheque without Enquiry as to the 
Genuineness of the Endorsements thereon, (w). 

1, On 19..,, the plaintiff drew a crossed cheque on 

D. Bank Rangoon, in favour of the Corporation of Rangoon, 
(hereinafter referred to as ‘the Corporpation’) or order for 
Rs. 2,361-12-0 in payment of municipal taxes due from the plain- 

(w) Reference : Robinson v. Central Bank of India, Ltd., (1932) I. L. B. 9 
Kang. 585 (The question in this case was whether the collecting bank 
was guilty of negligence within the meaning of Sec. 131, Neg. Inst. 
Act, 1881. 2V Page O. J., ‘T respectfully agree with the observations 
of Bailhache, J.| in Ross v. London County, Westminster and Parr*s 
Bank, Ltd., (1919) 1 K. B. 678, confirmed as they were by the Court of 
Appeal in A. L, Underwood, Limited v. Bank of Liverpool and Martins, 
(1924) 1 K. B. 775 at p, 793, and applying the test laid down by Lord 
Dunedin in Commissioners of Taxation v. English, Seoitiah and Aus^ 
tralian Bank, Ltd., (1920) A. O. 683, 1 am clearly of opinion that the res- 
pondent bank was under an obligation to make inquiry as 

to whether the customer was entitled to receive the proceeds of this 
cheque, having regard to the form of the cheque and its endorse- 
ment, and the circumstances in which it was tendered for collection. 

I am satisfied and hold that it was paid because of the neg- 

* ligent conduct of the respondent bank. The simplest inquiry would 
have disclosed that the endorsement on this cheque, purporting to be 
that of the Corporation, was a forgery. If the respondent bank had 
sent the cheque to the officers of the Corporation of Rangoon for peru- 
sal and information as to whether the endorsement purporting to be 
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tiflE to the Corporation, and handed the cheque to S., his dork, 
with a direction to deliver it to the Corporation. 

2. In 19..., the Corporation served upon the plaintifl! 

a demand for payment of the taxes, in respect of which the plain- 
tiff had issued the cheque aforesaid and the plaintiff came to know 
thjit the said cheque had not been delivered to the Corporation. 

3. On 19 the plaintiff discovered that S. had 

a small Savings Bank account with the defendant bank and thfit 
he made a forged endorsement on the cheque purporting to be an 
endorsement on behalf of the Corporation in his favour and tendered 
the cheque to the defendant bank for collection and for crediting 
the proceeds of the cheque to the said account. 

4. The cheque was returned to D. Bank and cleared the same 
day through L. Bank and proceeds of the cheque wore duly 
credited to the said account. 

5. The defendant bank was guilty of negligence in receiving 
payment of the cheque and crediting the proceeds in the manner 
aforesaid without inquiry as to the title of S. to the said cheque. 

f). The defendant bank refused and still refuses to pay the 
amount of the said cheque to the plaintiff in spite of demands in 
writing dcated and 

The plaintiff claims — 

(1) Rs 

(2) Interest at fi per cent, by way of damages. 


that of the Chief Superintendent of the Corporation of Uangooii was 
genuine or not, they wouh I have rceeived an answer hiwk in less than 
toil minutes. The answer would have been that the endorsement was 
a forgery, and the reasonable suspicion as to its genuineness that the 
respondent bank had entertained would have been justiiied. Or again, 
if the respondent bank had informed Dawsons Bank of the facts in its 
possession in connection with the receipt of this cheque, and the cir- 
cumstances in which it had been tcndereil for collection by Manilal 
Bhivchand, no one can doubt that Dawsons Bank would not hA,ve paid 

the cheque Now this case turns solely upon an issue of 

fa(;t, and no question of law is involved, for wheth^ or hot a collect- 
ing bank is guilty of negligence within Bee. 131, Negotiable Instru- 
ments Act, must depend upon the particular circumstances obtaining 
in each case. In the present case, with all due respect to the Icurncd 
trial Judge, T have no doubt that the respondent bank was guilty of 
negligence in receiving payment of this cheque for Savitabai, and that 
the plaintiff is entitled to a decree”. Cf, Carpenter's Company v. 
British Mutual panking Co. Ltd., (1938) 1 K. B. 511. 

94 
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PLAINT. 

121 . 

BANKERS. 

CLAIM against Collecting Bank for Conversion, (x) 

]. The plaintifrs are bankers having at all material times a 
branch office at Bombay. 

2. At all material times one L. was the chief accountant of the 
plaintifTs at the Bombay branch and he had express authority to 
draw cheques on other bankers with whom the plaintitTs had an 
account. The said L. had a private account with the defendants, who 
were and are bankers in Bombay, and another account with the 
plaintilFs’ Bombay branch. 

3. In 19..., L. began fraudulently drawing cheques 

on the plaintiffs’ bankers in favour of the defendants, to whom 

(x) Reference : Lloyds' Bank, Ltd, v. The Chartered Bank of India, Australia 
db Ghina^ (1929) 1 K. B. 40 (In this case the defendants denied 
the conversion, and pleaded alternatively under Sec. 131, Ind. Neg. 
Inst. Act (to the same effect as Sec. 82 of the Bills of Elxchangc Act, 1882) 
that they had in good faith and without negligence received payment 
of the cheques for a customer : — Held : That tlie defendants had con- 
verted the cheques. Per Scrutton, L. J. at p. 59 “Negligence involves 

duty The legal principles found in M orison v. London County 

& Westminster Baw/f>.(1914) 3 K. B. 356 and relevant to the present, are : 
(1) that the question should in strictness be determined separately with 
regard to each cheque ; (2) that the test of negligence is whether the 
transaction of paying in any given cheque “coupled with the circumstan- 
ces antecedent and present’* was so out of the ordinary course that it 
ought to have aroused doubts in the bankers’ mind, and caused them 
to make enquiry. The learned judge finds, after careful consideration, 
that the defendant bank failed to prove absence of negligence. He rests 
his judgment on the payment by Lawson of large cheques of his bank 
into his private account and failure to make inquiries of the manager 
of the plaintifl'bank as to the regularity of the transactions. I agree in 
this finding, and would add that I think examination of Lawson’s 
account (and I am sure that general examination of the account of every 
ciistomer«takes place from time to time in all well-managed banks) 
should have put the defendant bank on inquiry as to the source from 
which these heavy payments to stoek-brokers were being made, in an 
account generally in low water except for these payments in, immedia- 
tely reduced by payments out.). Cf. Carpenters* Company v. British 
Mutual Banking Co, Ltd., (1938) 1 K. B. 511 (where the clerk of the 
plaintiff Company, made false endorsements on crossed cheques and 
directed the defendant bank tp credit his own account). 
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he sent instructions to place the said cheques to the credit of his 
account with them. 

4. The said L. committed and concealed those frauds for two 
years by means of false entries in the books of the plaintiffs* 
Bombay branch. When the amounts of these fraudulent cheques 
had been .credited to his account by the defendants he immediately 
drew cheques against the balance standing to his credit in favour of 
whom the defendants knew to be stock-brokers. 


5. The plaintiffs discovered these frauds on 19..., from 

the report of their auditors, Messrs Particulars of the 


frauds will appear from the said report a copy whereof was supplied 
to the defendants on 

6. The defendants were guilty of negligence in dealing with tho 
said cheques without making enquiries as to the regularity of the 
transactions. 

Particulars of claim : 

The plaintiffs claim — 

Rs damages for conversion of the cheques. 


PLAINT. 

122 . 

BANKERS. 

CLAIM against Collecting Bank for Conversion, (y) 

(Another Form). 

1. By a power of attorney dated 19..., the plaintiff 

authorised one T., a solicitor, to draw cheques on his banking ac- 
count with the B. bank and to apply the proceeds for the purposes 
of the plaintiff. 

(y) Referenee : Midland Bank v. Reckilt, (1933) A. O. 1 (It was held by 
the House of Lords that the defendant bank, in presenting and rceoiv- 
ing payment for the cheques, had converted them, and that as the 
bank had from the form of the cheques notice as to the money not being 
T.’s money, they were negligent in not making ajiy enquiry as to T.'s 
authority to make these payments into his own account and therefore 
failc<l to bring these within Sec. 82 of the Bills of Exchange Act, (1882.). 
See Carpenters Co, v. British Mutual Banking, Co., (1938) 1 K. B. 511, 
524, 525 ; Slingsby v. District Bank, (1932) 1 K. B. 554, 550 (Per 
Scrutton, L. J., ''that it was negligence on the part of the bank to make 
inquiries only o{ the fraudulent person.*'. 
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2. Between .... 


T. drew 15 


cheques on the plaintiff’s account with the B. bank, signing the 
cheques by using a rubber stamp which had on the upper line the 
name of the plaintiff and the word “By** and on the lower line “his 
attorney”, and by placing his own signature between the lines. 
T. then paid the said cheques into his own account with the defend- 
ant bank. 

Particulars of cheques : 

No. Date. Amount. 

3. The defendant bank had from the form of the cheques notice 
as to the money not being T.’s money and was guilty of negligence 
in presenting and receiving payment for the said cheques as 
aforesaid. 

The plaintiff claims — 

Rs damages. 


PLAINT. 

123 , 

BANKERS. 

CLAIM by Beneficiary against Banker to recover Trust Money 
transferred from Trust Account to Customer’s Private 
Account. (^0 

1, The defendant A. B. is tho trustee, and the plaintiff the 
sole beneficiary, under the will dated of W. H. deceased. 

(/) Liability of Banker : To make the banker liable it must be proved 
that at the time of the appropriation he knew that it was trust money : 
Taylor v. Forbes, (18iK)) 7 Bli, N. S. 417 ; Re Orossj Ex p. Kingston^ 
(1871) 6 Oh. App. G32 ; ef. Foxton v. Manchester & Liverpool District 
Banhlng Co. (1881) 44 L. T. 406 (where it was held that (1) the cestui 
que trust wei'c entitled to recover from the bank the sums so allowed 
to be transferred ; (2) it was immaterial whether or not the bank knew 
whatever the circumstaneca of the trust and also whether the bank 
^ pi-olited by the transfer fi*om the one account to the other so long as 
they were aware that the money dealt with was trust money). Gf. Union 
Bank of Attstralia, Ltd. v. Murray-Aynsley, (1898) A. C. 639 (where 
upon the facts it was held that there was nothing upon the face of the 
account to indicate a trust, and it not being shown that the bankers had 
otherwise notice of the trust they were at liberty to treat such moneys 
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2. At all material times a sam of money was standing in the 
books of the defendant bank to the credit of **the account of the 
trustee of the late W. H.” 

3. At all material times the defendant A. B. had an overdrawn 
private account with the defendant bank. 

4. The defendant bank knowing that the said A. B. was not 
beneficially entitled allowed him to transfer sums at difCerent 
times frpm the aforesaid trust account to his overdrawn private 
account in payment of his debt. The plaintiff is not in a position 
to give particulars of all sums so transferred and applied. The 
following particulars are all the piaintilT can give before discovery ; 

Date, A inoiin t trauf^jerred. 

The plaintiff claims — 

(1) Inquiry as to how much of the trust money has 
been transferred to the private account of A, B. and has 
been so applied by the defendant baidc, 

(2) Payment of the sum to be found due upon such 
inquiry. 

(3) Interest at G per cent, by way of damages. 


PLAINT. 

124 . 

BANKERS. 

CLAIM against Banker to recover Amount of a mutilated 
Bank Note, (a) 

1. The defendants are a banking corporation carrying on the 
business of banking in Hongkong and have banking establishments 
or branches, amongst others, at Calcutta. 

as belonging to the customer and set them off against the overdrawn 
accounts.). Cf. Nagappa v. 0. R, M, 0, M, S. P. Finih A. I. li. 1938 
Mad. 999 (suit by a trustee) where Art. 120, Lim. Act was applied. 
See Imperial Dank of India v. Krishnamurthi, A. 1. R. 1933 Mad. 628. 
(where the Bank with full notice of the fact that the administrators 
were intending to commit a brcac^h of trust paid out the money to 
them). 

(a) Reference: Hongkong and Sanghai Banking Corporation v, Lo Lee Shi, 
A. I. R. 1928 P. O. 116. This case explains the effect of alteration of a 
bill as provided in the Bills of Exchange Ordinance, 1885, for Hong- 
kong, which reproduces Bee. 61 of the Eng. Bills of Exchange Act, 1882, 
and which is sUbstaniialiy the samei as See. 87 of the iiid. Ncg. Inst. 
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2. In the coarse of their business the defendants issued notes 
in the ordinary form of .bank notes, which were not legal currency, 
but owing to the high credit of the defendants they were used as if 
they were. 

3. The plaintiff was given one such note for Rs by her 

husband. The said note accidentally got mutilated, but there was 
suiHcient of the note remaining, for example, the name of the 

bank, the amount of the note stated in words, the promise to pay the 
bearer on demand and the signatures of the chief accountant and 
the chief manager, to establish its identity as a note of the bank. 

4. On 19..., the plaintiff presented for payment the 

said note at the Calcutta branch of the defendant bank but the said 

branch refused payment on the pretext that the number of the note 
was missing. 

The plaintiff claims— 

Rs. 

Act, 1881. Per Lord Buckinaster, ‘^Thc alteration contemplated is one 
to which all parties might assent. It is not reasonable to assume 
parties assenting to a part of the document being effaced by the opera« 
tions of a mouse, by the hot end of a cigarette, or by any of the other 
means by which accidental disfigurement can bo effected. Again, the 
provision which excepts from the category of persons against whom the 
bill is avoided, a party who has ‘himself made, authorized, or assented/ 
to the alteration cannot reasonably apply to the ravages of a rat, a 
white ant, or any other animal pest. The fact that the change is 

accidental in itself negatives the possibility of assent The 

right of party to sue on the note, in the event of its being defaced by 
fire or attacked by a mouse, cannot depend uiK)n whether it had been 
placed in a fire-proof or a mouse-proof safe or left in an ordinary box. 
When once honest accident is accepted as the cause of damage, the only 
remaining question is whether the extent of the damage is such as to 
prevent the note being sued upon, and it may be also whether the 
missing material parts can be supplied by verbal evidence, though that 
question does not now arise. In the first instance, therefore, it is 
essential to investigate whether there is sufficient of the note remaining 
to establish its identity as a note of the bank, and to contain all the 
necessary elements that render it valid and effectual as a negotiable 
document. To some extent this must depend upon verbal evidence as 
well as upon the pieces of the document. These pieces must be identi- 
fied, their condition must be explained, and they must of course bo 
shown to be parts of one and the same instrument. In this case every 

one of these conditions has been satisfied In their Lordships' 

opinion the contract here has never been altered and is sufficiently evi- 
denced by the mutilated document and the verbal testimony." 
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PLAINT. 

125 * 

BANKERS. 

CLAIM by Banker to recover Amount of Cheque drawn on one of 
its Branches and cashed by anotherf upon Dishonour of such 

Cheque, (b) 

1. At nil material times the plaintiff bank bad banking establish- 
ments or branches, amongst others, at G. and 13. 

2. One H. kept an account with the establishment at G. and 

drew a cheque dated on the G. establishment, in favour 

of the defendant. 

3. The defendant presented the said cheque on 19 

at the B. establishment, and as he was known to the officers there, 
they gave him on his credit cash for it. 

(b) Referenee : Woodland v. Fear, (1857) 7 E. & B. 519 (Per Cambell 

O. J., “ The cheque was not drawn on the Banking Company 

generally, but on the Banking Company at Glastonbury ; and this cou- 
pled with the fact that Helyar kept bis account and his balance only 
there, shows that the Bridgewater establishment was not bound to 
honour bis cheque (even supposing he had assets at Glastonbury), as a 
banker, under the same circumstances as to assets, is bound to honour 
the cheque of his customer. To hold that the customer of one branch 
keeping his cash and account there, has a right to have his cdieque paid 
at all or any of the branches, is to suppose a state of circumstances so 
inconsistent with any safe dealing on the part of the banker, that it can- 
not be presumed without direct evidence of such an agreement, and the 
giving on the one hand, and accepting on the other, of a limited cheque 
book, seems intended to guard against such an inference."), consd. in 
Prince v. Oriental Bank Corporation^ (1878) 3 A. C. 325, P. C. (In the 
case of Woodland v. jPVar, it was held that a joint stock bank was bound 
to pay the cheques of a customer at tliat branch only at which he kept 
bis account, and had not violated its engagement with the customer by 
refusing to pay bis cheque at another branch. 3 he reason of this deci- 
sion is obvious. It would be difficult for a bank to carry on its business 
by means of various branches if a customer who kept his account at one 
branch might draw cheques upon another branch, how'ever distant from 
that at which he kept his account and demand they should be cashed 
there. The latter branch could not possibly know the state of his 
account. The case decides no more than this, that the bank came under 
no engagement or promise to their customer to honour his cheque at 
any branch except that at which he kept his account.}. Hec Jyoti Prasad 
Singh Deo Bahadur v. Chota Nagpur Banking Association, (1929) l.L.li. 
8 Fat. 413, whi(h has followed the above two cases. 
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4. The cheque was sent by the first post the same day to the G, 

establishment, where it was delivered in the course of the On 

the morning of that day H. had a balance there in his favour, which 
had been drawn out before the cheque arrived and the cheque was 
refused payment. 

The plaintiff claims — 

Rs ...as money had and received. 


PLAINT. 

126 

BANKERS. 

CLAIM by Bankers against Surety of a Customer, (c) 

1, The plaintiffs are and at all material times were bankers 

carrying on business in the city of and elsewhere. 

2. By a guarantee in writing dated 19..., the defen- 

dant, in consideration of the plaintiffs’ agreeing to advance to one 

C. D. of any sum of money that he might require during the 

following twelve months not exceeding in the aggregate Rs. 10,000/- 
iuclusive of interest at 6 per cent.^ guaranteed the payment within the 
limits aforesaid of any such suras as might bo owing to the plaintiffs 
for principal and interest from the said C.D. at the expiration of the 
said period. 


(lO Liability ol surety, extent of— 8ei*. 128, Iiiel. Cent. Act. The surety can- 
not be made liable for more than he has undertaken : Maqsudtil v. 
GoUectur of Far nkhabadj A. I. R. 1931 Oiulh 430. Uix)n default of the 
principal debtor every surety is, apart from special stipulation, imme- 
diately liable to the full extent of his obligation, without being entitled 
to require either notice of default or previous recourse against the prin- 
cipal or simultaneous recourse against the co-sureties : Bagtirnane 
Devagoicda v. Siiarafnaiya, 10 Mys. L. J. 175. The liability of a surety 
is co-extensivo with that of the principal debtor unless otherwise pro- 
vided by the contract : SwaminatJm Pillai v. Lakshmana, A. I. R. 1035 
Mad. 748. Unless it is otherwise provided for by the contract aright 
of action against a surety will generally arise at the same time as a 
right of action against the principal debtor : Diyalu Mai v. Nandu 
Shah, (1931) 1. L. R. 13 Lah. 240. The burden of proof of limited liabi- 
lity is . upon the surety : Bhof'ai Naiiotwl Bank, Ltd, v. Tliakar Das, 
(1935) I. L. R. 16 Lah. 757. 



Pt. IV. ] Fm'ma of Pleadings 75S 

3. DariDg the said twelve months the plaintiffs advanced to 
C, D. the total sum of Rs. 9,000. 

Particulars of claim : 

To amount of advances made to C. D. between 

and ... Rs. 9,000/- 

To Interest ... ... ,, 

Total R879,900/- 


4. A statement containing particulars of the plaintiffs* dues 
aforesaid was supplied to the defendant on 19,. , 

The plaintiff claims — 

Rs. 9,900/- 


DEFENCE. 

12T. 

BANKERS. 

DEFENCE to Claim by Customer for Money paid 
on a Forged Cheque, (d). 

1. Paragraphs 1 and 2 of the plaint are admitted. 

2. Paragraph 3 of the plaint is not admitted. 

3. If the cheque was in fact a forged one (which is not ad- 
mitted), the signature on the cheque bore such resemblance to the 
plaintiff's specimen signature that the defendant bank could not 
by the exercise of any amount of care have detected the forgery. 

4. The defendant bank paid the said cheque according to its 
tenor and in the honest belief that it was a genuine one. 

(d) Reference: Bhayivandas v. Creel, (1904) I. L. K. 31 Cnl. 240, fd. in 
Pirhhu Dayal, v. Tlte Jwala Bank, I. L. R. (1938) All. 034. Cf. London 
db llivcr Plate Bank v. The Bank of Liverpool, (1896) 1 Q. B. 7. (If the for- 
gery was cleverly executed the banker may not be able by any amount 
of care to ascertain whether the signature was a forgery or not, and in 
that case he cannot possibly be made liable on the ground of negli- 
gence.). 

(d) This is a defence to Form No. 118. 

95 



?54 F(yi'ms of Pleadings [ Pt. iV 

DEFENCE. 

1S8 

BANKERS. 

DEFENCE to Claim by Customer for paying the Amount of 
a countermanded Cheque, (e). 

1. Paragraphs 1, 2 and 51 are admitted. 

2 . The telegram referred to in paragraph 4 of the plaint was 

delivered on the evening of by the Post Office, and, it 

being after office hours, was placed in the letter box of the defen- 
dants and was opened the next day but after the cheque had been 
presented and paid. 

3. The defendants paid the said cheque according to its tenor 
and without, in fact, having notice of any countermand. 

4. Further, or, in the alternative, the said telegram was un- 
authenticated. 

5. The defendants deny that at any material time they acted 
negligently or in breach of the plaintiff^s instructions as alleged 
or at all. 

6. The defendants were entitled to debit the plaintiff’s accounts 
with the amount of the said cheque. 


DEFENCE. 

120 

BANKERS. 

DEFENCE to Claim by Customer tor Dishonouring 
of Cheque and for Libel, (f). 

1. Paragraphs 1 & 2 of the plaint are admitted. 

2. The defendants have no knowledge of and do not admit that 


(e) Bee, Otirtiec v. London Oity and Midland Bank, (1908) 1 K. B. 293. 

(e) This is a defence to Form No. 119. 

(f) This is a defence to Form No. 117. 

(f) The plea taken is one of qualified privilege. Per Lord Esher, M. R, in 
Hunt v. Q, N» Rail, Co, (1891) 2 Q. B. 189 at 191 : *Tf the communi- 
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the cheque mentioned in paragraph 3 of the plaint was drawn by 
the plaintiff in favour of C. D. & Co. in payment of goods sold to 
the plaintiff by the said C. D. & Co. 

3. The defendants admit that the said cheque was presented and 
dishonoured. They deny there were snfRcient funds of the plaintiff 
in their hands out of which to pay the said cheque or that they 
acted wrongfully (or in breach of their duty) in dishonouring the 
cheque as alleged or at all. 

4. The defendants admit that they wrote and published the 
words “Refer to drawer*^ but deny that they did so falsely or mali- 
ciously. 

5. Save that they admit that the said words “Refer to drawer" 
meant that the plaintiff had not sufficient funds standing to the 
credit of his account with the defendants to meet the said cheque 
the defendants deny that they wrote and/or published the said words 
with any of the meanings in paragraphs 7 and 8 of the plaint alleged 
or with any defamatory meaning. 

6. The said words are in their natural and ordinary meaning 
true in substance and in fact. 

7. Further, or, in the alternative, the defendants owed a duty to 
write and/or to publish the said words to the said C. D. & Co. 
and the Lloyds Bank Ltd,, who had a common interest with 
the defendants in the matter therein referred to, and the 
defendants wrote and/or published the said words without any 
malice towards the plaintiff and in the honest belief that they 
were true. 

8. The facts alleged in paragraph 9 of tho plaint are not 
admitted. 


cation was of such a nature that it could be fairly said that those who 
made it had an interest in making such a communication, and those 
to whom it was made had a corresponding interest in having it made to 
them— when those two things co-exi^t, the occasion is a privileged one." 
Per Lord Atkinson in Adam v. Ward, (1917) A. C. 309, 334 : ‘Tt was 
not disputed, in this case on either side, that a privileged occasion is, in 
reference to qualified privilege, an occasion where the person wlio makes 
the communication has an interest ora duty legal, socdal or*moral to 
make it to the person to whom it is made, and tho person to whom it 
is BO made had a corresponding interest or duty to receive it. This 
reciprocity is essential*' ; approved in Watt v. Longsdon, (1930) 1 K. B. 
130 (C. A.). 
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PLAINT. 

180 . 

BILLS OF EXCHANGE. 

1. Inland Bills of Exchange. 

CLAIM by Drawer against Acceptor on a Bill payable 
to Drawer, (g) 

1. The plaintiff by his bill of exchange dated 19..., 

and directed to the defendant, required the defendant to pay to the 

plaintiff Rs 110 days after date (or on demand, or at sight 

or on presentation or, days after sight). 

2. On 19..., the defendant accepted the said bill, but 

has not paid the same, (or, which was duly presented for payment 
and was dishonoured). 


(g) Inland Bill of Exchange—wbat la : Hee Sec. 11, Neg. Inst. Act and 
cf. Kidston v. Seth Bros., (1930) I. L. R. 57 Cal. 730. 

(g) Bill of Exchange when payable : In a bill of exchange the expressions 
“at sight, and “on presentment”, mean “on demand.” The expres- 
sion *'a£tcr sight” means “after acceptance or noting for nonaccept- 
ance’* : Sec. 21, Neg. Inst. Act, 1881. 

(g) Matnrlty of a bill of exchange : The maturity of a bill of exchange is 
the date at which it falls due. Every bill of exchange which is not 
expressed to be payable on demand, at sight or on presentment is at 
maturity the third day on which it is expressed to be payable ; See 
Sec. 22, and for calculating maturity, Secs. 23, 24 and 25, Neg. Inst. 
Act, 1881. 

(g) Liability of acceptor : Sec. 33, Neg. Inst. Act, 1881. The acceptor in 
the absence of a contract to the contrary is liable on the bill as princi- 
pal debtor : Sec. 37 of the said Act. Acceptance must be in writing and 
must be on the note itself : Surajmal v. Kashiprasad, A. I. R. 1933 Nag. 
389. 

(g) Notice of dishonour : It is not necessary to give notice to the acceptor of 
a dishonoured bill of exchange : Sec. 93, Neg. Inst. Act 1881. 

(g) Presumption of consideration : Sec. 118, Ncg. Inst. Act, 1881. Cf. Naras- 
amma v. Veerraju, (1935) I. L. R. 58 Mad. 841 *, Latafat Husain v. 

' Onkar Mai, (1935) I. L. R. 10 Luck. 423. 

(g) Presentation for payment : Scc.64, Neg. Inst. Act, 1881. Section 64 
is undoubtedly ambiguous and in order to get over the apparent 
contradiction between the section and the exception it is neces- 
sary that the section should be given its plain meaning and the 
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Particulars of claim .• 

19..., Principal dae ... ... Rb. 

Interest thereon at 6 per cent, per annum 

lip to (date of suit) ... „ 

Notarial expenses ... ... „ 


Amount due ... Rs. 


The plaintiff claims — 

(1) Rs 

(2) Farther interest at 6 per cent, until payment or 
judgment. 


exception to it must be read more or less as an independent rule of 
law and not ns controlling the plain language of the section. Hence 
tlie iion-prcsentation of huiidics for payment on the due dates does not 
affect the liability of the maker, acceptor or drawee : Devi Ditla Mai v. 
Partap Singh. A. I. K. 1933 Lah. 176. Under Sec. 04 the result of non- 
presentment of hundis for payment is not exemi)tion of the acceptor 
from liability but the exemption of other parties to the hundis only. 
The word “other** has been used to show that there is a diflerencc 
between Sec. 64 and Secs. 61 and 02 where the words used arc “no 
party**. The section therefore means that the parties who arc men- 
tioned in the section may be liable but other parties to the documents 
are not to be liable. Tlic exception to Sec. 64 cannot be read as controll- 
ing the plain language of the main section, but must be read as inore or 
less an independent rule of law. The acceptor of a hundi therefore 
remains liable under it inspite of the fact that it was not presented for 
payment : Benares Bank I Ad. v. Ilormusji Peatonjif (1930) I. L. R. 52 
All. 696. Where the drawer and the drawee is the same person no pre* 
sentation on the due date is necessary : Parhkatiri Lai v. Mul Chand^ 
(1922) I. L. R.44 All. 554;fd. in Ohawhra Dat Bajpai v. • Chander Sen, 
A. I. R. 1934 Oudh 254. Cf. Secs. 68-70 of the Act. 

(g) Noting : Noting is optional : Sec. 99, Neg. Inst. Act, 1881. 

(g) Interest: When no rate specified, 6 per cent.: Sec. 80, Neg. Inst. Act; 
1881. The date from which such interest should be calculated is the 
date on which the principal amount ought to have been paid, that is, it 
becomes payable. The word 'same* in the section should be understood 
to refer to the amount due on the instrument and not to the interest on 
that amount : Nath Sah v. Durga Sah, (1936) I. L. R. 58 All. 382. 
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PLAINT. 

131. 

BILLS OF EXCHANGE. 


1. Inland Bills of Exchange. 

CLAIM by Drawer against Acceptor on Bill payable at a 
particular Place and not elsewhere, (h) 


1. On 19..., the plaintiff drew apon the defendants 

bill of exchange for Rs payable to the plaintiff ninety 

days after date. 

2. The defendant accepted the said bill, payable at 

only. 

3. On 19..., the said bill was duly presented for pay- 

ment at the said place and was dishonoured. 

Particulars of claim : 

19. ..Principal due ... ... Rs. 

Interest at C per cent, per annum up 
to (date of suit) ... „ 

Amount duo ... Rs. 


The plaintiff claims — 

(1) Ra 

(2) Further interest at 6 per cent, until payment or 
judgment. 


(h) Presentment : A bill o! exchange payable at a specified place and not 
elsewhere must, in order to charge any party thereto, be presented for 
payment at tliat place : 6ec. 68^ Neg. Inst. Act, 1831. Cf. Sec. 60. A 
bill of exchange not made payable as mentioned in Sections 68 and 60, 
must be presented for payment at the place of business (if any), or at 
the usual residence, of the maker, drawer or acceptor thereof, as the 
, case may be : Sec. 70, Neg. Inst. Act. Cf. Mohammad Ismail Mania 
llakhsh ▼. ^hdul Majid. I. L. R. (1937) Lah. 580 (for necessity of pre- 
sentation where the maker of a note has no residence in specified city). 
No presentation is necessary where the drawer and the drawee are the 
same person : Chandra Bait Bajpai y. Ohander Sen, A* I* R* 1934 Oudh 
254 . 
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PLAINT. 

132* 

BILLS OF EXCHNAGE. 

1. Inland Bills of Exchange.* 

CLAIM by Drawer against Acceptor on a Bill Payable on a 
Future Event which is certain to happen, (i) 

1. The plaintiff, by his bill of exchange dated... and 

directed to the defendant, required the defendant to pay to the 

plaintiff Rs one month after the death of G. H. who died 

on 

3. The defendant has not paid the same. 

Particulars of claim : 

19..., Principal due ... ... Rs. 

Interest thereon at 6 per cent, up to date of 
suit ... ... ,1 

Expenses of noting ... ... „ 

Amount duo ... Rs. 

The plaintiff claims — 

(1) Rs 

(3) Further interest on up to date of realisation. 

PLAINT. 

133. 

BILLS OF EXCHANGE. 

1. Inland Bills of Exchange. 

CLAIM by Drawer against Acceptor upon the BilL alterna- 
tively upon the Debt, (j) 

1. On the 5th July, 19..., an account was stated in writing 
between the plaintiff and the defendant in respect of certain dealings 

(i) Bill of Exchange payable on a future event which ii certain to happen : 

Bee. 5, Neg. Inst. Act, 1881 ; Colehan v. Cooke, (1742) Willes 303 (where 
it was held that a promissory note payable to A. or order, 10 days 
after the death of B, is assignable under 3 & 4 Anne, e. 9, & the indorsee 
may maintain an action upon it against the maker). 

(i) Bee foot-note under Form No. 130. 

(j) Note : Wherever there is any doubt as to the validity of the bill, the 

safer course is to sue on the bill aud alternatively on the original 
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and transactions between them and it was thereby agreed that the 
defendant was indebted to the plaintiff in the sum of Rs. 1500/. 

2. On the same day the defendant agreed in writing to pay 
interest on the said sum at the rate of 6 per cent, per annum. 

3. On the 10th thily, 19..., the defendant accepted by way of 
security a bill of exchange for Rs. 1540/- drawn by the plaintiff 
upon the defendant and payable to the plaintiff’s order three months 
after date, which said bill was duly presented for payment and 
was dishonoured. 

Particulars : 

19..., Principal due ... ... Rs. 1540. 

Interest at G per cent. from.. to date of 

suit ... ... ... ... ,, 

Total Rs. 


The plaintiff claims — 

(1) Rs upon the bill, alternatively, uix>n the 

debt. 

(2) Interest at 6 per cent, until payment or judgment. 

PLAINT. 

134. 

BILLS OF EXCHANGE. 

1. Inland Bills of Exchange. 

CLAIM by Indorsee against Acceptor, (k) 

1. On 19..., the defendant accepted a bill of exchange 

for Rs. 2500/- drawn by one J. K, upon the defendant and payable 
three months after date to the order of one L, T. 

2. The said L. T. indorsed the said bill to one K. T. and the 
said K. T. to the plaintiff, which said bill was duly presented for 
payment and was dishonoured. 

3. The defendant has not paid the said bill. 

(Particulars and Prayer as in Form No. 130.) 

consideration or the debt. Care should be taken in the drafting of the 
plaint so as to avowl the operation of Sec. 91 (b) of the Ind. Evid. Act. 
Cf. Duggempudi Nagamma v. Tirtimala Reddi, (1920) 59 I. C. 3G3 (case 
of a promissory note). 

(k) Right to sne : Sec. 50, Neg. Inst. Act, 1881. 
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PLAINT. 

195 - 

BILLS OF EXCHANGE. 

1. Iiiland Bills of Exchauge. 

CLAIM by Indorsee against Acceptor upon the bill, alterna- 
natively, upon the Debt. (1). 

1. On... 19..0 the plaintiffs onteretl into a c. i. f. con- 

tract with the defendants, cloth-dealers in Cawnpore. 

2. The said contract provided as follows : 

(a) The buyer would place order for goods. 

(b) The seller, after accepting the order, would despatch 
the goods , and draw bills of exchange upon the buyer 
directing the buyer to pay the C. Bank of Oawnpore the 
amount of the bill, representing the cost of goods, freight and 
insurance, at GO days’ sight. 

(c) The said C. Bank would tender to the liuyor the 
bills of exchange, invoices, bills of lading and other docu- 
ments and the buyer would accept the bills of exchange 
and give the necessary instructions for the clearance of the 
goods. 

(d) The bills of exchange would be presented on maturity 
to the purchaser who would make the paj^ment and receive 
delivery of the goods. 

3. In pursuance of the said contract several orders for dhotios 
were placed with the plaintiffs by the defendants and the said C. 
Bank duly tendered to the defendants the bills of exchange, invoices, 
bills of lading and other documents. 

4. The defendants accepted the bills of exchange and gave the 
necessary instructions for the clearance of the goods. 

5. Each of said bills was duly presented on maturity to the 

defendants but in each case the defendants refused to pay the same 
and to take delivery of the goods. • 


(1) Retereoee : See Dhiraj Lai- Ram Prasad v. Sir Jacob Behrens, A. L K. 
1933 All. 74. 

96 
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6. On 19..., the C. Bank indorsed the said bills of 


exchange to the plaintiffs. 

Particulars of claim : 

The plaintiffs claim : — 

(1) Rs upon the bills, alternatively, upon the 

debt. 

(2) Interest of 6 per cent, until payment or judgment. 


PLAINT. 

136 

BILLS OF EXCHANGE. 

I. Inland Bills of Exchange. 

CLAIM by Indorsee against Drawer for Non-acceptance, (m) 


1. On 19..., the defendant at Gwalior drew a bill of 

exchange for Rs on his firm at Bombay in favour of D. S„ 


payable forty five days after date. 

I. The said D. indorsed the said bill at to the 

plaintiff which said bill was presented at the defendant’s firm 

at Bombay for acceptance on... and was dishonoured by 

non-acceptance, whereof the defendant had notice in writing dated 

19... 

3. The defendant has not paid the said bill. 

(Particulars and Prayer as in Form No. ISO,) 

(m) Presentment for acceptance : Secs. 61 and 75, Neg. Inst. Act, 18S1. 

(m) Dishonour by non-acceptance : Sec. 91, Neg. Inst. Act, 1881. 

(m) Excuse for non* presentment for acceptance : Sec. 61, Neg. Inst. Act, 
1881. 

(m) Notice of dishonour^ When necessary : Sec. 93, Neg. Inst. Act, 1881. 

(m) Right to sue : The dishonour by non-acceptance of a bill payable at a 
fixed date gives an immediate cause of action against the drawer, and 
there is no need to wait until the maturity of the bill or to present it 
for payment : JRam Ravji Jambhekar v. Pralhaddas Subkarn, (1896) 
I. L. B. 20 Bom. 133 (case of a hundi). 
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PLAINT. 

137 . 

BILLS OF EXCHANGE. 

1. Inland Bills of Exchange. 

CLAIM by Indorsee against Acceptor on a Bill accepted 
payable at a particular Place and not elsewhere. 

1. On Jantiary Ist, 19..., tho defendant accepted a bill of ex- 

change for Rs. .5000/- drawn by one A. B. and payable 3 mouths 
after date to the said A. B. or his order at and not else- 

where. 

2. The said A. B. indorsed the said bill of exchange to the 

plaintiff which said bill was duly presented for payment at 

and was dishonoured. 

{rciiiiciilars and Prayer as in Form No. ISO.) 

PLAINT. 

138 - 

BILLS OF EXCHANGE. 

1. Inland Bills of Exchange. 

CLAIM by Indorsee against Drawer^ Acceptor 
and Indorser, (n) 

I. On 11^.., the defendant A. B. drew a hill of 

exchange for Rs.... npon the defendant C. D. requiring him 

to pay to the order of the defendant E. F. the said sum 30 days after 
sight. 

(li) Notice of dishononr : Sec. 93, Neg. lust. Act, 1881. The liability of the draw- 
er under Sec. 30, and the indorser under Sec. 35 of the A(!t, arises only 
on notice of dishonour being given to them unless such notice is cxcuseil 
under Sec. 98. Dishonour by the ilrawec is a condition precedent under 
Sec. 35 for the coming into existence of the liability of the indorser. 
Kadappa Cheiti v. Thirupathi GhelH, A.I.R. 1925 Mad. 444. In tho 
absence of contract to the contrary, the indorser is liable to tlic indorsee 
as surety for the amount of the instrument in case of dislionotir : Salta* 
muthu ChHtiar v. Abdul Kareem, A.I.R. 1933 Mad. 61. 

(n) Presentment for payment : When a note payable on demand has been 
endorsed it must be presented for payment within a reasonable time of 
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2. Oo 19..., tho defendant 0. D. accepted the said 

bill. 

3. On 19..., the defendant E. F. indorsed the same 


to the plaintiff. 

4. The said bill wjis duly presented for payment to the defen- 
dant 0. D. and was dishonoured, of which each of the defendants 
had written notice in writing dated 

(Particulars and Payer as in Form No, ISO ) 


PLAINT. 

139- 

bills OF EXCHANGE. 

1. Inland Bills of Exchange. 

CLAIM by Indorser who has paid Bill against Drawer 
and Acceptor, (o) 

1. On tho.....r 19..., tho defendant A, B. drew upon the de- 
fendant 0. D. a bill of exchange for Rs payable to the said 

A, B. or order, three months after date. 

2. The said bill was accepted by the defendant 0. D. 

3. On the ..19..., the defendant A. B. indorsed the said 

bill to the plaintiff, and on the 19..., the plaintiff indorsed 

it to one E. F. 

4. Tlie said bill was duly presented for payment by the said 
E. F. to the defendant C. D. but was dishonoured. E. F. duly 
gave notice of such dishonour to the plaintiff and the defendant 
A. B. 

5. The defendants or either of them did not pay the said 

bill or any portion thereof and, therefore, tho plaintiff was on 
the 19..., obliged to pay the same. 

{Particulars of claim and Prayer as in Form No, ISO,) 


.endorsement. If it is not presented, the indorser is discharged : Jagan^ 
nadka v, Lakskmana, A.I.R. 1925 Mad. 132. 

(n) Liability of prior parties to holder In due eonrse : Sec. 36, Neg. Inst. 

Act, 1681 ; O 1, r. 6, C. P. Code. Cf. Bank of Bengal v. Kartick Chutuler, 
(1889) I. L. R. 16 CnI. 604. 

(o) Cf. Sec. 36, Neg. Iiist. Act, 1881. « 
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140 . 

BILLS OF EXCHANGE. 

1. Inland Bills of Exchange. 

CLAIM by Payee against Drawer for Non-acceptance- 


1. On 19..., the defendant drew a bill of exchange 

for Rs dated 19..., upon C. D., payable to the 


plaintiff 30 days after date. 

2. The said bill was duly presented for acceptance on 

]9..., and was dishonoured by non-acceptance, of which the defen- 
dant had due notice in writing dated 19... 

3. The defendant has not paid the said bill. 

(ParticuUirs and Prayer as in Por?n No, ISO,) 


PLAINT. 

141 . 

BILLS OF EXCHANGE. 

1. Inland Bills of Exchange. 

CLAIM by Payee against Drawer for Default 
of Payment. 

1. On 19..., the defendant drew a bill of exchange 

for Rs. 6,000/- upon one E. G., payable to the plaintiff 60. days after 
date. 

2. The said bill was duly presented for payment and dis- 
honoured whereof the defendant had due notice by letter* dated 

...•..•••••.a.. 19. .a, 

3. The defendant has not paid the said bill. 

(Particulars and Prayer as in Form No, ISO.) 



766 


18 


[ Pt. IV. 


PLAINT. 

148 . 

BILLS OF EXCHANGE. 

1. I aland Bills of Exchange. 

CLAIM by Payee against Drawer for Default of Payment 
with an Excuse for not giving Notice of Dishonour, (p). 

1. On 19..., the defendant drew a bill of exchange 

for Rs. 5,000/- dated 19..., upon C. D., payable to the 

plaintiff (K) days after date. 

2. The said bill was on 19..., duly presented for 

payment and dishonoured. 

3. ’ After the dishonour of the bill aforesaid, the defendant 
repeatedly promised to pay the bill but has not done so. 

(Particulars and Prayer as in Form No. ISO.) 


PLAINT. 

143. 

BILLS OF EXCHANGE. 

1. Inland Bills of Exchange. 

CLAIM by Payee against Drawer for Non-acceptance of 
a Duplicate Bill of Exchange, (q). 

1, On 19..., the defendant drew at Baluchur a bill 

of exchange for Rs. 1,000/- upon his firm at Calcutta, payable to 
the plaintiff 00 days after date. 

(p) When Notice of dishonour is dispensed with : Sec. 93, Neg. Inst. Act, 
1881. Where it is alleged that no notice of dishonour was necessary 
as the party charged could not suffer damages for want of it the onus 
of proving that the other party could not suffer damage is on the party 
wlio wants to excuse himself for Uie non-prcscntatioii : Shridhar v. 
Baxiram^ A. I. R. 1932 Nag. 55, 

((|) Holder’s right to duplicate of lost bill : Sec. 45-A, Neg. Inst. Act, 
1881 ; cf. Tndur Chunder Doogur v. Lmhmee Bibee ^ (1885) 15 Suth. W. 
B. 501. Where a hundi is payalde at sight, the holder is not as of right 
entitled to demand a duplicate under Bee. 45-A. Moreover, as it is pay- 
able at sight it cannot be said that it was lost before it was oveixlue. 
But a duplicate cheque may be demanded on eciuitable principles 
where a bill is lost whether before or after maturity as the right to 
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2. The said bill was lost before it could be presented for ac- 
ceptance. 

3. On 19..., the defendant, at the plaintiff’s oral 

request, granted to the plaintiff a duplicate bill for Rs 1,000/- drawn 
by him at Baluchur upon his said firm at Calcutta. 

4. On 19..., the said duplicate bill was presented 

to the defendant’s firm at Calcutta for acceptance and was dishonour- 
ed for non-acceptance, notice whereof was duly given to the defen. 
dant. 

(Pnrticttlars and Prayer as in Form No. 130,) 


PLAINT. 

144. 

BILLS OF EXCHANGE. 

1, Inland Pills of Exchange. 

CLAIM by Payee against Drawer for Refusal to supply 
Duplicate of a lost Bill. (r). 

1. On the defendant drew at Benares, a bill of 

exchange for Rs. 2,000/- on his firm at Calcutta, payable to the 
plaintiff 45 days after sight. 

2. The said bill was accepted by the defendant’s Calcutta firm, 

on 

3. The said bill was lost before maturity and the plaintiff ver- 
bally requested the defendant at Benares to give him a duplicate 
bill and at the same time the plaintiff offered to give security to 
the defendant, if required, to indemnify him against all persons 
whatever in case the lost bill should be found again. But the de- 
fendant refused to give any duplicate bill upon any conditions 
whatsoever. 


demand duplicate is a part of the mercantile laws of the countries : 
Vdho Rain — Chandi Ram v. Rem Raj-~^Tej Bhan A. I. R. 4924 Lah. 
198. 

(r) Cf. Sec. 45-A, Neg. Inst. Act; O. VIL r. 10, C. P. Code. Hen Baldeo 
Prasad V. Orish Ghandar, (1879) I. L. K. 2 All. 754 ; Jhtrf/a Das v. 
Kanshi Ram, (1912)) 16 I. C. 769. 
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The plaintiff claims — 

(1) A dnplicate bill from the defendant, or 

(2) Rs, 2,000 the amount of the lost bill, 

(il) Interest at 6 per cent, from to the date 

of payment or judgment. 


PLAINT. 

BILLS OF EXCHANGE. 

1. Inland Bills of Exchange. 

CLAIM by Acceptor of Bill, who has paid Bill accepted 
for the Accommodation of Drawer, against 
Drawer for Indemnity, (s) 

1, The defendant drew a bill of exchange for Rs 

dated upon the plaintiff payable to X. Y. three months 

after date. 

2. The said , bill was accepted by the plaintiff at the request 

in writing of the defendant dated and for his accom- 

modation and the plaintiff did not receive any consideration from 
the defendant therefor. 

.•1. At the time of such acceptance it was impliedly agreed 
between the defendant and the plaintiff that the defendant would 
provide funds to the plaintiff to meet the said bill at maturity or, 
in default thereof, indemnify the plaintiff against any loss which 
he might be put to by having to pay the said bill (or, against the 
consequences of non-payment). 

4. The said bill was duly presented for payment by the said 

X. Y. on but the defendant failed to provide the plain- 

tiff with funds to pay the same and, accordingly, the plaintiff was 
obliged to pay the amount of the said bill on . 

5. The defendant has failed to indemnify the plaintiff against 
the said payment. 

(^Particulars of claim and Prayer as in Form No. 130.) 

(b) Reference : Nand Ram v. Sitla Prasad, (1883) I. L. R. 5 All. 484. Of. 
Asprey v. Levy, (1847) 16 M. & W. 851 (where it was held that there 
was an implied contract to indemnify plaintiff for lending the accom- 
modated party his, plaintiff's, acceptance). 
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PLAINT. 

140. 

BILLS OF EXCHANGE. 

1. Inland Bills of Exchange. 

CLAIM by Executor of Drawer against Acceptor. 

1. The plaintiff is the execator of the will of A. B., deceased, 
who died January 5th, 19... 


2. On the defendant accepted a bill of exchange for 

Rs. 3000, dated the 19..., drawn by the said A. B. upon 


the defendant payable to the said A. B. on demand, which said bill 
has not been paid. 

{Particulars of claim and Prayer as in Form No. 180 .) 


PLAINT. 

i4r. 

BILLS OF EXCHANGE. 

1. Inland Bills of Exchange. 

CLAIM by Acceptor induced by Fraud of Drawer to 
accept Bill, against Drawer, for Cancella- 
tion and Delivery up of the Bill, (t) 

1. At all material times the defendant was the manager of the 
plaintiff’s hardware business at 

(t) Reference : Jones v. Lane, (1839) 3 Y. A; C. lOx. 281 (The (‘iiscs of 
fraud where the bill has been ordere«l to be given up are eoiilincd b) 
those where the possession, but for the fraud, would be that of plairitifF 
in equity.), 

(t) Cause of action ; Under Sec, 39, Spec. Rel. Act, (I of 1877), a reason- 
able apprehension that an instrument if left outstanding may cause 
the plaintiff serious injury is a part of the plaintiff's cause of ac^tion 
and must be pleaded. 

(t) Reliefs to be claimed : A plaintiff need only ask for the instniincnt 
to be adjudged void and voidable, and need not in expres-s terms ask 
for it to be delivered up and. cancel led. Even though no relief or can- 
cellation is asked for, a Court may grant cancellation also. But this 
does not prevent a plaintiff from also asking in express terms a relief 
for its being delivered up and cancelled, if he feels that having it 

97 
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S. On ID..., the plaintiff was indaced by the fraud 


of the defendant to accept a bill of exchange hereinafter mentioned. 

Particulars : 

(a) By his letter dated 19..., the defendant 

represented to the plaintiff that he as the agent for the 
plaintiff had discharged a debt in respect of the said basi- 
uess dne to one K. D., and by the said letter he requested 
the plaintiff to accept the enclosed bill of exchange for 

Rs. 5000/-, dated drawn by himself upon the 

plaintiff and payable on demand. 

(b) Relying upon the said representation and induced 
thereby the plaintiff accepted the said bill of exchange 


on and sent it to the defendant by post. 

(c) On 19.,., the plaintiff discovered that 


defendant did not discharge the alleged or any debt as the 
agent for the plaintiff and that the said representation was 
false to the knowledge of the plaintiff and was made with 
the intention of inducing the plaintiff to accept the 
said bill. . 

3, On 19..., the plaintiff demanded the said bill 

to be delivered up to him but the defendant has failed and neglected 
to do so. 

4. The plaintiff apprehends that the instrument, if left out- 
standing, may cause him serious injury. 

The plaintiff claims — 

(1) A declaration that he was induced to accept the 
said bill of exchange by the fraudulent misrepresentation 
of the defendant. 

(2) Injunction restraining the defendant, his servants 
and agents and each one of them from parting or otherwise 
dealing with the said bill of exchange. 

(3) An order directing the defendant to deliver up the 
said bill to be cancelled. 

merely adjudged void or voidable would not he adequate for his pur- 
pose : Kalu Ram v. Bobu IM, A. I. R. 1932 All. 485. 

(t) Limitation : Art, 91 of the second schedule to the Limitation Act. 
The suit must be brought within three years from the time when the 
facts entitling the plaintiff to have the instrument cancelled or set 
aside became known to him; Janahi Kuntcar v. AJit Singh, (1911) 

15 1 . 0 . 58 p. g, 
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PLAINT. 

148 . 

BILLS OF EXCHANGE. 

1. InlaDd Bills of Exchange. 

CLAIM by Payee against Executor of Drawer on Bill payable 
on a Future Event which is certain to happen. 

1. One E. F. drew a bill of exchange for Rs. COOO, dated 

npon K. G. payable to the plaintiff one month after the 

death of the said E.F'. 

2. The said E. F. died on the 19..., having made and 

published his will dated and appointed the plaintiff, his 

exccntor. 

il. The plaintiff duly presented the said bill for payment but it 
was dishononred. 

4. The defendant has not paid the said bill. 

{Pnrticul(4n of claim and Prayer as in Form No. ISO.) 


PLAINT. 

149 . 

BILLS OF EXCHANGE. 

J. Inland Bills of Exchange. 

CLAIM by Administrator of Indorsee against Drawer for 
Default of Acceptance. 

]. The defendant drew a bill of exchange for Rs dated 

the ly..., upon A. C. payable sixty days after date to the 

order of the defendant who indorsed the same to 0. H. 

2. The said G. H. presented the said bill for acceptance on 

but the same was dishonoured by non-acceptance, of which 

the said G. H. gave notice to the defendant in writing dated 

19 ... 

3. The said G. H. died June 19th, 19..., intestate. 

4. On. the plaintiff obtained a grant of letters of admi- 

nistration to the estate of G. H., deceased. 

5. The defendant has not paid the said bill. 

{Particulars of claim and Prayer as in Form No. 180.) 
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DEFENCE. 

150. 

BILLS OF EXCHANGE. 

1. Inland Bills of Exchange. 

DEFENCE of Denial of Acceptance, (n) 

1. The defendant denies that he accepted the bill of exchange 
sued upon. 


DEFENCE. 

151. 

BILLS OF EXCHANGE. 

1. Inland Bills of Exchange. 

DEFENCE of Denial of Presentment for Acceptance, (v) 

1. The defendant denies that the bill sued on was presented for 
acceptance as alleged or at all. 


(u) Denial ot acceptance : When a bill is accepted by a partner in the name 

of the iirm, in fraud of the partnership and not for the ijartnership 
purposes, whether the plea of non-acceptance of the bill is available to 
the other purtiurs 'has been canvassed in a number of cases. Thus, in 
a suit by indorsee against acceptors of a bill of exchange, some defen- 
dants pleaded that they did not accept. It was proved that all the 
defendants were partners and that one of them who had suffered judg- 
ment by default, had accepted the bill iii the name of the firm, in fraud 
of the partnership and not for the partnership purposes : — Held : such 
proof, without evidence of knowletlge on the part of plaintiff, did not 
under the issue, oblige plaintiff, to prove the circumstances in which 
the bill was indorsed to him : Muagrave v. Drake^ (1843) 5 Q. B. 185. 
Cf. Hogg v. Skeen, (1865) 18 C. B. N. S. 426 (Where it was proved that B., 
one of the partners accepted tlie bill without the knowledge of his 
CO- partner and for his own private purposes : — Held : that cast upon 
plaintiff the burden of showing that he gave value for the bill.). 

(v) Presentment tor acceptance : If the bill is directed to the drawee at a 

particular place it must be presented at that place : Bee. 61, Neg. Inst. 
•Act, 1881. 

(v) Drawee’s time for deliberation : The holder must, if so required by the 
drawee of a bill of exchange presented to him for acceptance, allow the 
drawee forty-eight hours (exclusive of public holidays) to consider 
whether he will accept it : 8ec. 63, Neg. Inst. Act, 1881. 
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Or, 

The defendant says that the bill sued on was payable at II. k Co.’s 
office at It was not presented at that place. 

Or, 


The defendant says that the bill sued on was presented for 

acceptance on which was a Saturday and the defendant 

wanted time till the following Monday to consider whether he would 
accept it or not. The plaintiff did not assent to the said request and 
did not re-present the bill for acceptance. 


DEFENCE. 

15S. 

BILLS OF EXCHANGE. 

1. Inland Bills of Exchange. 

DEFENCE that the Defendant accepted the Bill for 
Accommodation of the Plaintiff, (w) 

1. The bill of exchange sued upon was accepted by the defen- 
dant for the accommodation of the plaintiff and the defendant 
received no consideration therefor. 


(w) Liability of acceptor of a bill : See. 32. Neg. Inst. Act, 1881. 

(w) Absence of consideration : See. 43, Ncg. Just. Act, 1881. Defence cf 
absence of con siderution is available between immediate parties: See. 
44 (Explaniition), Neg. Inst, Act, 1881. Ah between parties who do 
not stand in such immediate relation it is no defence that the defendant 
drew, accepted or endorsed for no consideration ; he must further prove 
that neither he nor any of the intermediate parties through whom the 
plaintiff derives his title paid any consideration. To a suit by indor- 
see against acceptor it is no defence that the bill was accepted without 
consideration : Low v. Ckifney, (1834) 1 Bing. N. C. 267. Such a plea 
dees not exclude the case of plaintiff's having given a valuable considera- 
tion for the indorsement to him, ainl the indorsement is a prifna facie 
evidence that he had : Reynolds v. Jvemey, (1835) 3 Dowl. 453. It is no 
answer to an indorsee for valuable consideration, without notice, that 
the bills were drawn merely for the accommodation of tlic drawers : 
Ex.p. iMmbert, (1606) 13 Ves. 179. 
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DEFENCE. 

153 . 

BILLS OF EXCHANGE. 

]. Inland Bills of Exchange. 

DEFENCE that Acceptance was dependent upon Condition 
not fulfilled, (x) 

1. The defendant admits the bill of exchange in the plaint 
mentioned, but says that the bill was accepted subject to the condi- 
tion expressed on the bill itself that it would be renewed until 
November 28, 19... 

2. The said bill was not renewed until November 28, 19... 

or 

1. The defendant admits the bill of exchange in the plaint 
mentioned but says that the bill was accepted subject to the con- 
dition expressed on the bill itself that it was payable at U. Bank and 
not otherwise or elsewhere. 

2. The bill was not presented at the U. Bank. 

(x) Insianees of qualified or limited aeceptanoe : Kxpl. to Sec. 86, Neg. 
Inst. Act, 1881 : An acceptance is qualified— (a) where it is conditional, 
declaring the payment to be dependent on the happening of an event 
therein stated ; (h) where it undertakes the payment of part only of the 
sum ordered to be paid ; (c) where, no place of payment being speci- 
fied on the order, it undertakes the payment at a specified place, and 
not otherwise or elsewhere ; or where, a place of payment being speci- 
fied in the order, it undertakes the payment at some other place and 
not otherwise or elsewhere ; (d) where it undertakes the payment at a 
time other than that at which under the order it would be legally flue, 
(x) Form of qualified acceptance : If the acceptor of a bill of exchange 
desires to qualify his acceptance, he must do so oil the face of the bill 
in clear and unequivocal terms, and so that any person taking the bill 
could not if he acted reasonably fail to understand that it was accepted 
subject to an expressed qualification : Meyer db Go. v. De Croix, (1891) 
* A. C. 520. For qualification as to time, sec Russell v. Phillips, (1850) 
14 Q. B. 891 ; Fanshaice v. Peet, (1857) 2 H. & N. 1. For partial accep- 
tance, see Wegersloffe v. Keene, (1719) 1 Stra. 214. For qualification 
as to place, see Higgins v. Nichols, (1839) 7 Dowl. 551 ; Halstead v. 

(1843) 5 Q. B. 86. 
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DEFENCE. 

154. 

BILLS OF EXCHANGE. 

1. Inland Bills of Exchange. 

DEFENCE of Denial or Invalidity of Notice of Dishonour, (y) 

1. The defendant denies that he received the alleged or any 
notice of dishonour of the bill of exchange sued upon. 

Or, 

2. The defendant says that the bill of exchange sued upon was 
dishonoured on the 5th of September 19..., and the only notice of 
dishonour received by the defendant was by a letter dated the 15th 
of October 19..., which said notice not having been given within a 
reasonable time after dishonour was invalid. 


DEFENCE. 

165. 

BILLS OF EXCHANGE. 

1. Inland Bills of Exchange. 

DEFENCE by Acceptor, setting up an Illegal Consideration, (z) 

1. The defendant says that he accepted the bill of exchange 
sued on at the request of one A. B. of to whom he had 

(y) Resonable time of giving notice of dishonour: Sec. 103, Ncg. Inst. Act, 
1881. Of. Bahadur Chand v. Oulab liai, (1929) I. L. R. 11 Lah. 34. 
(In oonsideiing the question of reason able time facts such as the 
distance at which persons live from each other, the course of dealings 
with respect to similar instruments, the nature of the instrument and 
all such other circumstances applicable to the case ought to be consi- 
dered. But when these facts have been ascertained, the reasonableness 
of the time becomes a mixed question of law and fact. It is provided 
by Bee. 30 that the (kawer of a bill of exchange is bound, ip case of 
dishonour by the drawee or acceptor thereof, to compensate the holder, 
provided due notice of dishonour has been given to, or received by the 
drawer as hereinafter provided. A perusal of Bee. 106 of the Act leaves 
no doubt that the notice of dishonour should be given ns soon as the 
bill is dishonqpred. It is the duty of the holder to prove that due 
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lost Rs. 1500/- by gaming, and in consideration of the snm so lost, 
and that there was no other consideration. 

2. At all material times the plaintiff had notice of the gaming 
consideration. 


DEFENCE. 

150. 

BILLS OF EXCHANGE. 

1. Inland Bills of Exchange. 

DEFENCE by Drawer to Claim of Payee for Non-acceptance 
of a duplicate Biil of Exchange, (a) 

1. The defendant admits the bill of exchange mentioned in 
paragraph 1 of the plaint and also the duplicate bill mentioned in 
paragraph 2 thereof, but says that in the body of the duplicate bill it 
wjis stated that if the original be found accepted, the duplicate should 
become null and' void. 

2. The defendant admits the statements in paragraph 4 of the 
plaint but says that when the duplicate bill was presented to the 
defendant’s firm at Calcutta, the original had already been presented 
by one II. R. and accep'ted by the defendant’s said firm, which, in 
the circumstances, declined to accept th& duplicate. 

notice was given, and if not given, he was excused from doing so for 
any of the reasons specified in Sec*. 08. The omission to give due notice 
of dishonour has the effect of discharging the persons who arc entitled 
to such notice.). 

(z) Reference : Hay v. Aylhig, (1851) 16 CJ. B. 423 ; consd. in Woolf v. 
Hamilton^ (1898) 2 Q. B. 337 (where a cheque w'as given by defendant 
in payment of bets upon horse races lost by him, and indorsed by the 
payee to plaintiff for value with notice of the consideration for which it 
was given). 

(/.) Illegality of CooBideration : See Secs. 24 and 25, Ind. Gont. Act. Of. 
Balgohind v. B/taygu Mai, (1913) I, L. R. 35 All. 558 (where the con- 
, sideration was partly on nccount of a gambling debt). 

(z) Pleading Illegality : See '‘Illegality’* under ‘Special Defences*, Chap. 

xvir. 

<a) This is a defence to Form No. 143. 

(a) Reterenee : Indur Ohtindcr Doogur y, Luchmee Bibee, (1835) 15 Bath. 
W. R. 501. 
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DEFENCE. 

i6r. 

BILLS OF EXCHANGE. 

1. Inland Hills of Exchange. 

DEFENCE by Drawer to Claim by Indorsee, setting up total 
Failure of Consideration, (h) 

1, The bill of exchange sued on was given in payment of price 
of seventeen packets of hops sold b^^ the plaintiff to the defendant 
as hops of a certain grower, and answering certain sainple.s, to be 
delivered by the plaintiff to tlie defendant within a reasonable time. 

2. Although a reasonable time had elapsed, the plaintiff did not 
deliver to the defendant any hops answering the samples or any 
hops whatsoever. 


PLAINT. 

158 . 

BILLS OF EXCHANGE. 

2. Foreign Hills of Exchange. 

CLAIM -by Drawer against Acceptor, (c) 

1. The defendant accepted a bill of exchange for marks, 

dated 10..., drawn by the plaintiff at Berlin upon the 

defendant payable to the plaintiff months after date. 

(b) Reference : WcUa v. Hopkins, (1839) M. & W. 7 ; cf. Meleod Go. v. 

Tmn Jones S Co., A. I. K. 1920 Cal. 189 ; Marshal & Co. v. Nar/inrhnnd 
Fulehand, (1918) I. L. R. 42 Bom. 473. 

((*) Foreign bill of exchange— what !■ : Bee. 12, Neg. IiiHt. Aet, 1881. 

(e) Protest on foreign bill of exchange : Sec. 104, Neg. Inst. A(4., 1881. 

(e) Noting for protest : Sec. 104 A, Neg. Inst. Act, 1881. 

(c) IJabllity of maker, acceptor, or Indorser of foreign bIJIs : ''In dm 

absence <»£ contract to the contrary, the liability of the maker or* drawer 
of a foreign promissory note, bill of exchange or cheque is regulated 
ill all essential matters hy the law of the place where he made the 
instrument, and the respective liabilities of the acceptor aiw I indorser 
hy the law of the place where the instrument is made ' i>ay able** : 
See. 134, Neg. Inst. Act. 3881. ‘ 

98 
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2. The said bill was daly presented to the defendant for pay- 
ment and was dishonoured, and was duly protested for non-payment. 

Particulars of claim: 

19.. o principal due (being the equi- 
valent of marks) ... Rs. 

Interest thereon at Qper cent, up to „ 

Expenses of protest ... ... „ 


Amount due ... Rs. 


The plaintiff claims — 

(1) Hs. 

(2) Further interest at 6 per cent, until payment or 
judgment. 


PLAINT. 

159 . 

BILLS OF EXCHANGE. 

2. Foreign Bills of Exchange. 

CLAIM by Indorsee against Acceptor tor Default 
in Payment, (d) 

1. On I9...I the defendant accepted a foreign bill of 

exchange dated the 19..., drawn by A. B. at Paris, in France, 

upon the defendant. 

2. The said bill required the defendant to pay that his first of 

exchange (second not paid) to the order of A. B. for francs, 3 

mouths after the date of the said bill, which said bill was indorsed 
by the said A. B. to the plaintiff. 

3. The defendant has not paid the said bill. 

{Particulars and Prayer as in Form No. 130.) 

(o) Presentment, it necessary : Presentment is not necessary to charge the 
acceptor ; Ardeshir Sorabsha v. KhushaldaSf (1903) I. L. R. 32 Bom. 247. 

(c) « Stamp duty on foreign instrament : Secs. 3, 18 Sc 19, Ind. Stamp Act 

(II of 1899). Cf. Mahomed Eowthan v. Mahomed Hmin^ (1899) I. L. R. 
22 Mad. 337 ; Dhondiram v. Sadasuk, (1918) I. L. R. 42 Bom. 522 (case 
of a promissory note exec utc<l outside British India on British Indian 
Stamp). 

(d) See notes under Form No. 130. , 
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PLAINT. 

160 . 

BOND. 

CLAIM based on a Single Bond, (e) 

1. On 19..., the defendant borrowed Rs. 1000/- from 

the plaintiff and executed a bond by which he bonnd himself to 

pay to the plaintiff the said sum on the day of 

19..., (or on demand) with interest for the same at the rate of 9 per 
cent per annum. 

2. The defendant has not made any payment towards the said 
loan. 

Particulars of claim : 

Principal snm ... ... ... ... Rs. 

Interest at 9 per cent per annum from 

... ... ••• 9 ) 

Total Bs. 


The plaintiff claims — 

Rs 

(e) Definition of Bond ; For definition, see Sec. 2 (5) of the Indian Stamp 
Act (II of 1899), and Sec. 2 (3) of the Ind. Lim. Act, 1908 : “Bond** 
includes any instrument whereby a person obliges liirnsclf to pay 
money to another, on condition that the obligation shall bo void if a 
specified act is performed, or is not performed, as the case may be. 

The definition of the term*bond* in the above Acts is not exhaustive : 
Wadkawa Mai v. Karim Bakhsh, (1925) I.L. li. 6 Lah. 276 (A contract to 
repay a loan of wheat with interest in kind, is a bond). An instrument 
not payable to older or bearer and attested by a witness is a bond, not 
a promissory note : D, Roxario v. IJariballabh, A. I. R. 1927 Nag. 195 ; 
liarisal Rindan v. Sital Ckunder, (1929-30) 34 C. W. N. 911. The essen- 
tial feature for constituting a document a bond is express obligation to 
pay : Ohhagan Lai v. Emperor ^ A. I. B. 1934 Nag. 261. A document 
written on a hundi paper attested by witnesses and, not payable to order 
or bearer is not a hundi but a bond : Mohindar Singh v. Firm Nagina 
Mol Bhuna Ram, (1930) 32 P. L. R. 753. 

(c) Llmltatfon : On a single bond, where a day is spccific<l for payment, 
Art. 66 ; on a single lioiid where no such day is speeifierl, Art. 07, Ind. 
Lim* Act. 
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PLAINT. 

161 . 


BOND. 

CLAIM based on an Instalment Bond with a 
Default Clause, (f) 

1. The defeudunt was indebted to the plaintitf in the sum 
of Rs. 2000/-for the price of goods sold and delivered to the defen- 
dant by the plaintiff and, in consideration of the plaintiff, at the 

(f) Limitation ; Art. 75, Iiul, Lini. Act, 1908 : Jawahar Lai v. Mathura 
Prtisad, (1935) I. Tj. R. 57 All. 108 F. B. (The starting point of limitation 
mentioned in article 75 of the Limitation Act, is the date of the first 
default, and, in case of waiver, a fresh default ; this is tiuite irrespective 
of whether the creditor is given an option to wait or not. The fact 
that an option is given to the creditor cither to sue immediately on the 
occnrancc of the default or to wait does not make article 75 Inapplicable. 
The use of the word ‘'shaU** in this article <loc 9 not imply that it must 
be obligatory on the creditor to sue for the whole amount without any 
option of waiting before article 75 can apply to the case.). Ct Jadab 
Ghandraw, Bhairah Chandra, (1901) I. L. R. 31 Cal. 297: Probhat 
Chandra v. Molies Chandra, (1931) I. L. R. 58 Cal. 015. Where money 
due under an instalment bond was made payable in ten instalments, 
and the first two instalments >vere paiil but thercaffer nothing was paid, 
and the plaintiff sued for the fourth and the subscfiucnt instalments 
more than three years after the first default but less than three years 
after the date on which the fourth instalment was payable, it was hchl 
that the suit was not time- barrc<l : Shnhmde Hinyh v. Bhoja, A. I, R. 
1937 Oudh 288. Gf. Bam Sahai-Chuni Lai v. Moti Bam, A. I. R. 1937 
Lah. 803 ; Godnr Shah v. Farl Jlahi, A. 1. R. 1936 Lah. 570. . 

(f) Distinction between Art. 74 and Art. 75, LIm. Act, IbOS : There is a well- 
defined distinction between Arts. 71 and 75 of the Limitation Act. The 
former applies to an instalment Iwnd which does not contain any 
default clause, and in such a case, tlierefore, the plaintiff is entitled 
by the very terms of the boml to sue only for such instalment as re- 
mains unpaid. No question of waiver or default can ever arise in such 
a case. But where the document provides that in the case of default 
the obligee has the right to sue for the whole of the sum then remaining 
due. Art. 75 applies : Ookkul Mahton v. Sheoprasad (1939) I. L. R. 
18 Pat. 453. 

(f) Whiver : Ordinarily a condition in a bond that the whole amount shall be- 
come payable on default iii the payment of any instalment by the debtor 
is for the benefit of the creditor, and it is open to him to waive any de- 
fault and take advantage of a subsequent default : Kundal LM v. Indar 
Sinyh, (1936) 38 P. L. K. 286. What amounts to waiver must depend 
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defendant’s request, forbeariug to sue the defendant for the time 

being, the defendant executed a bond on 19,.., whereby he 

became bound to the plaintiff in the said sum of Rs. 2000/- subject 
to the condition' — 

(a) that the said bond should be void in case the defendant 

paid to the plaintiff on the day of and 

day of in every year commencing with 

the day of 19... the sum of Hs to- 

gether with interest on the said sum of Rs. 2000/- or such part 

thereof as should not have been paid at the rate of Rs 

per cent, per annum until the whole of the said sum of 
Rs. 2000/- should be fully paid, but 

(b) in case any of the said payments should from any cause 
whatever, not be paid upon the days hereinbefore mentioned 
then the whole balance then remaining unpaid, of the said 
sum of Rs. 2000/- with interest should forthwith become due 
and payable. 

2. The defendant paid the first instalment on the due date, but 
paid the 2ad and the lird instalments after they became due, that is, 

on..., 19... and 19... respectively, and the plaintiff* 

accepted the said payments at the verl)al request of the defendant 
and upon the understanding that the plaintilf was not waiving there- 
by the right to claim the entire balance in case of default in 
payment of any of the* subsequent instalments. 


upon the (divii iiistuiicoH of each case. A creditor need not iiddiii*e 
nflinxiative cvitlciice in siipiwrt of waiver : Jarfat Jit Sinyh v, Manodaf, 
A. I. R. 1926 Oiidh 384. Mere failure to sue or inaction by the credi- 
tor is not A waiver of the default. 8omc overt act must he estahiished 
from which the Court of fact can draw the inference that the obligee 
has waived the default. Where the promisee has nc(;cpted an overdue* 
instalment it must l>e held that he has waived the default and limita- 
tion would run only from the next default, if not waived. Rut accep- 
tance of a portion of an instalment which was overdue or acceptance 
of the interest only on the overdue instalment cannot he held to be a 
waiver of the default : Gokhiil Mahton v. Shcoprasad, (1930) I. L. U, 
18 Pat. 459. Cf. Kanhai v. Amrit, (1925) I. L. R. 47 All. 552. A pay- 
ment towards reduction generally can on no account be considered a 
waiver because it is not an acceptance of a specified instalment : Of)pi<- 
Chand v. Mohammed Umar Khan, A. I. R. 1935 Pesh. 170. 

(f) Stipulation— not penalty : Bee IHus. (/*) to Sec. 74, Ind. Contract Act ; cf. 
Sheo Prasad v. SanauUah, A. I. K. 1929 All. 558. 
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4. The defendant has not paid any other instalment. 

Particulars of claim : . ' 

Principal amount of instalments unpaid ... Rs. 
Interest up to ... ,,, ... ,, 

Net amount due ... Rs. 

The plaintiff claims — 

Rs... 


PLAINT. 

162 . 

BOND. 

Instalment Bond. 

CLAIM based on an Instalment Bond without a 
Default Clause, (g) 

1. In consideration of Rs. 3000/- lent to the defendant by the 

plaintiff, the defendant on 19 executed a bond 

binding himself to ^the plaintiff for the payment to him 
of the said sum of Rs. 3000/. subject to the condition that the 
said bond should be void if the defendant paid the said sum to 


(g) Right to one : Where in a bond it is stipulated that it will be paid back 
within a fixed period, and the principal amount of the bond is divided 
into annual instalments, provisions being also mode for the payment 
of interest, and there arc no express words in the bond which affirma- 
tively give the ci'editor a right to sue for the entire amount after the 
date fixed for the last instalment and there is nothing which precludes 
the tireditor from suing for a defaulted instalment, the bond is one 
payable by instalments and the proper article applicable to such a bond 
is art. 74 of the Limitation Act : Sokonlal Bararia v. Lakahmiehand, 
(1937-38) 42 C. W. N. 545. Cf. Ookhul Mahton v. Sheopraaad, (1939) 
I. L. B. 18 Pat. 459 ; Jawahar Lai v. Mathura Praaad^ (1936) I. L R. 

‘ 67 All. 108. 

(g) Limitation v If a decree does not make the entire decretal amount pay- 
able at once after default about the first instalment, the decree should 
he executed for recovery of the instalments that are within time : Gtcala 
Prasad Khanna v. Mathura Prasad, A. I. B. 1937 Oudh 379. 
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the plaintift* with interest thereon from the,. day of 


19... at the rate of Rs cent, per annum in the manner 

following^ nan\ely, the sum of Rs. 1500/- together with interest on 

the said sum of Rs. 3000/- from the date last mentioned on the 

day of 19..., and the sum of Rs. 1000/- together with interest 

on the sum of Rs. 1500/- from the date last mentioned on day 

of and the sum of R^. 500/- together with interest thereon 

from the date last mentioned on the day of 

2. The defendant has made default in the payment of the first 
instalment. The remaining instalments have not become due. 

Particulari^ of claim : 

Instalment due ... ... ... Rs. 1500. 

Interest from ... to ... ... „ 

Net amount due ... Rs. 

The plaintiff claims — 

(1) R8 

(2) Further interest at 0 per cent, per annum up to the 
date of payment or judgment. 


PLAINT. 

163 . 

BOND. 

Fidelity Bond. 

CLAIM by Employer against Guarantor on a 
Fidelity Bond, (h) 

1. On July 5th, 19.. the plaintiff, at the request of the defend- 
ant, took one G. H. into his service and employment as his manag- 
ing clerk upon certain terms and conditions contained in an 

agreement in writing dated and made between the plain. 

tiff and the said G. H., in consideration whereof the defendant 

executed a bond dated for the payment to the plaintiff of 

the sum of Rs. 2000/-. 

2. The condition of the bond was to the effect : — , 

(r/) That the said G. H. at all times during the continu- 
ance of his service and employment as aforesaid shonld 
honestly, diligently and faithfully discharge his duties as 
the managinji: clerk to the plaintiff. 
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(6) . That the defendant will indemnify the plaintiff 
against all losses, damages and expenses which the plaintiff 
may sustain or incur by reason of any dishonesty, want of 
diligence or of faithlessness on the part of the said O. H. 
towards the plaintiff during the course of his service and 
employment. 

(r) That the guarantee shall be a continuing guarantee 
to the plaintiff up to but not exceeding altogether the sum 
of Rs. 2000 for the whole ultimate balance that shall be due 
to the plaintiff from the said G. 11. in respect of any of the 
losses, damages and expenses aforesaid with interest thereon 
at 6 Iter cmL per an man, 

3, The said G. H. did not during the continuance of his service 
and employment, honestly, diligently and faithfully discharge the 
duties of the managing clerk to the plaintilf and did not honestly 
account for, nor pay over to the plaintiff all moneys received by him 
for and on behalf of the plaintiff. 

Particulars : 

{a) On the said G. H, received Rs. 750 from 

one K. D. for and on behalf of the plaintiff and dishonestly 
appropriated the same to his own use, 

(h) The said G. H.. colluded with one B. D., who owed 
the plaintiff Rs. 500, and did not take any steps to realise 
the said amount from the said B. D., which it was his duty 
to do, with the result that the said debt became time-barred 
on and the plaintiff has lost the said sum. 

Particulars of Claim : 



, Amount misappropriated 

... Rs, 7r>0 


Interest at 6 per cent. 



from.. to... 

... Rs, .').') 

.19.. 

. Amount allowed to bev 

' 


time-barred 

... Rb. .^m) 


Interest at 6 per cent. 



from....k. ;itb ... 

... Rs. 50 


.. total 

... . Rs. 1355 


The plaintiff claims — 

* (1) Rs. 1355. 

(2) Further interest at & per cent, until payment or 
judgment. , 
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PLAINT. 

164. 

BOND. 

Fidelity Bond. 

CLAIM by an Employer against Guarantor on a Fidelity 

Bond, (i) 

(Another Form). 

A. B., the above-named plaintiff, states as follows — 

1. On the day of 19..., the plaintiff 

took B. F. into his employment as a clerk. 

2. In consideration thereof, on the day of 

19... • the defendant agreed with the plaintiff that if E. F. 

should not faithfully perform his duties as a clerk to the plaintiff', 
or should fail to account to the plaintiff for all moneys, evidences 
of debt or other property received by him for the use of the plaintiff 
the defendant would pay to the plaintiff whatever loss he might 
sustain by reason thereof, not exceeding rupees. 

(Or, 2. In consideration thereof, the defendant by his bond 
of the same date bound himself to pay the plaintiff the penal sum 

of rupees, subject to the condition that if E. F. should 

faithfully perform his duties as clerk and cashier to the plaintiff 
and should justly account to the plaintiff for all moneys, evidence ' 
of debt or other property which should be at any time held by 
him in trust for the plaintiff, the bond should be void.) 

(Or, 2. In consideration thereof, on the same date, the defend- 
ant executed a bond in favour of the plaintiff, and the original 
document is hereto annexed.) 

3. Between the day of 19..., and the 

day of 19..., E. F. received money and 

other property, amounting to the value of rupees for 

the use of the plaintiff, for which sum he has not accounted to him 
and the same still remains due and unpaid. 

The plaintiff claims — 

Rs with interest at 

the day of 19... 

(i) C. P. Code, Sph. L App. Ap, Form Np. 18, 

99 


per cent, from 
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PLAINT. 

105. 

BOND. 

CLAIM by Employer i^ji^ainst Employee tor Breach of 
Condition of a Bond not to engrage in Business in 
Competition with the Employer, (j) 

1. The plaintiff carries on business as at 

2. On 19..., the plaintiff took the defendant into 

his employment as a travelling agent and agreed in writing to 
continue to employ him in connection with the said business at a 
salary of Rs. 200/- per month, for a period of f> years. 

y. In consideration thereof the defendant by his bond of 
even date bound himself to pay to the plaintiff the sum of Rs. 1000/- 
as and for ^liquidated damages, subject to the condition that the 
said bond should be void if the defendant should not daring the 
term of his employment, whether in his present or any other 
capacity, carry on or be engaged or concern or take part in the 

business of within the city of except on 

behalf or with the consent of the plaintiff in writing. 

4. The plaintiff discovered on that since ; 

the defendant bad been carrying on or taking part in the said 

business of within the said city of on his 

own account and without the knowledge or consent of the plaintiff. 
The plaintiff claims — 

Rs. 1000 as and for liquidated damages. 

(j) Agreement not to engage In business In competition with the employer : 

An agreement of sei’vice by which an employee binds himself during 
the term of his employment not to engage in business in competition 
with employer is not in restraint of trafle and therefore not void under 
Bcc. 27 of the Ind. Cont. Act. Bea Spec. Rel. Act, 1877. Sec. 57, illus. 
(d) which provides that the employer although not entitled to a .decree 
for speeilic performance of the contract is entitled to an injunction. 

( j) Penalty and liquidated damage : Under Bee. 74 of the Cont. Act, it is 
open to the Court to award as compensation a sum equal to the agreed 
penalty provided it does * not appear to the Court to exceed what is 
reasonable : Ahhakke Heggadthi Kinhiamma Sheiig. (10C6) 1. L. R. 

* 29 Mad. 491, 496. Gf. Bhai Panna Singh Vi Firm Bhai Arjan Singh^ 
(1928 29) 33 C. W. N. 949 (P. 0.). The right of a party complaining 
of a breach of contract to reasonable compensation under Sec. 74 of 
the Contract Act is not dependent on proof of actual loaa ctr damage : 
Munna JmI v. RahmaimUak, 1937 A. J..IS83. 
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PLAINT. 

166 . 

BOND. 

CLAIM by Exeeutors of a deceased Partner against surviving 
Partners on a Bond to secure Payment by Instalments 
of the Share of the deceased Partner and for 
Indemnity against the Partnership 
Liabilities. 

1. Ono A. B., late of , deceased, and the defendants 

carried on business in partnership under the style of 

2. The said A. B. died on the day of daring the 

subsistence of the said partnership having by his will dated 

appointed the plaintiffs his executors who duly proved the said will 


on day of 

3. On the accounts of the said partnership were 


examined by the parties and the amount then owing to the plaintiffs 
as such executors on account of the share and interest of the said 
A. B, deceased, was ascertained and agreed to be the sum of Rs. 
5,000. 

4. The defendants were unable to pay the said sum and executed 

a bond on the day of,.. whereby they became 

bound to the plaintiffs in the said sum of Rs. 5000 subject to the 
condition that the said bond should be void in case the defendants 

or either of them should pay to the plaintiffs on the day 

of and day of in every year com- 
mencing with the day of the sum of Rs 

together with interest on the said sum of Rs. 5000 or such part there- 
of as would for the time being remain unpaid, at the rate of Rs. 6 
per cent, per annum, until the whole of the said sum of Rs. 5000 
should be fully paid. 

5. By the said bond the defendants also agreed to save harmless 
and keep fully and effectually indemnified the legal representatives 
of the said A.B. deceased, his estate and effects from all debts, liabili- 
ties, claims and demands which then were or might at any time 
thereafter be or become due to or be made by any person or persons, 
from or against the said legal representatives of the said /A.B., his 
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estate and effects, by reason of the said A.B. having been a member 
of the said partnership. 

6. The defendants paid the first instalment of Rs on 

the dne date and have not paid any other instalment. 


7. On one J. D., a creditor of the partnership, exe- 
cuted his decree dated for Rs made in Sait 

No of of this Court, in respect of partnership 

debts incurred before the death of A. B. and on the plain- 

tiffs were obliged to pay to the said J. D. the said sum in satisfaction 
of his decree. 


Particulara of claim : 


Balance of instalments due ... ... Rs. 

Interest at 6 per cent, per anmirn ... ... Rs. 

Amount paid to J. D, ... ... Rs. 

Interest on the said sum at C per 
cent, per annum by way of damages ... Rs, 


Total Amount ... Rs. 


The plaintiffs claim — 

(1) Rb...." 

(2) Further interest at 6 per rent. 


DEFENCE. 


ler. 

BOND. 


DEFENCE of non est factum. 

The defendant did not execnte the bond sued on as allcgod 
or at all. 

Or, 

The bond sued on is not the defendant’s bond. 
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DEFENCE. 

168 - 

BOND. 

DEFENCE to Claim on Bond, setting up Absence of 
Consideration, (k) 

The defendant received no consideration for the bond sued on. 

Or. 

The bond sued on was obtained from the defendant upon a 
representation by the plaintiff that a sum of money was owing 
from the defendant to the plaintiff by virtne of an indenture 
dated ...19..., whereas no sum was owing as alleged or at all. 


DEFENCE. 

169 - 

BOND. 

DEFENCE to Claim on Bond, setting up partial Absence or 
Failure of Consideration. (1) 

The principal sum advanced by the plaintiff to the defendant was 
Rs. fiOO/- and not Rs. 1000/- as alleged in the plaint or stated in the 
bond saed on. 


(k) Bee 'ConBideratioii' under '‘Special Defences”, Chap. XVII, p. .-195. 

Southall V lltgff, Forman v. Wright^ 11 C. B. 481. 

(l) Partial absence or failure of consideration is not a defence to the whole 

amount of consideration. It is a defence affecting the instrument 
proianio : Mu ns hi Bajrangi v. Udit Narain^ (1905-06) 10 C. W. N. 932. 
Bee Tartial absence or partial failure of consideration’; under '‘Special 
Defences”, pp. 396, 397. 
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DEFENCE. 

170 

BOND. 

DEFENCE to Claim on Bond, setting up Alteration of the 
Bond in a material Partieular. (m) 

1. The said bond as executed by the defendant provided for 
payment of the principal sum with interest at C cent, per 
annxim. 

2. The said rate of interest was, whilst the bond was in the 
possession and castody of the plaintiffs, and without the knowledge 
or consent of the defendant, altered to 9 per cent, per annxim, and 
the said bond is no longer binding on the defendant. 


DEFENCE. 

171 

BOND. 

V 

DEFENCE to Claim on Bond, setting up Illegality of 
Consideration, (n) 

1, On 19..., the plaintiff prosecuted the defendant in 

the Criminal Court for embezzlement under Sec. 408, Indian Penal 
Code. 

2. The consideration of the bond sued on was the abandonment 
by the plaintiff of the said criminal proceedings then pending and 
the said bond is accordingly void and unenforceable. 

Or, 

The bond sued on was executed and delivered by the defendant 
to the plaintifif in consideration of the plaintiff agreeing to withdraw 
the criminal proceedings he had instituted against the defendant for 
embezzlement under Sec. 408, Indian Penal Code. 

(m) See 'Alteration' under "Special Defenoes*’, Ohap.'XVII» pp. 385, ! 

(n) Reference : Bawu Mai v. Itaian Deo, A. 1. R. 1937 All. 370. 
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DEFENCE. 

172. 

BOND. 

DEFENCE to Claim baaed on an Instalment Bond with Default 
Clause, setting up Waiver, (o) 

1. The defendant admits the bond sued on and the terms thereof 
as mentioned in paragraph 1 of the plaint. 

2. The defendant states with reference to paragraph 2 of the 
plaint that he made default in the payment of the second and third 

instalments on the respective dae dates, and, on 19..., the 

defendant wrote to the plaintiff to stay his hands and not to proceed 
to demand the entire balance in terms of the bond and the plaintiff 
verbally agreed to such request and thereafter accepted the overdue 
instalinents on 19..., and il9... 

3. The plaintiff has accordingly waived his right to claim the 
entire balance remaining unpaid. 

PLAINT. 

ITS- 

CARRIERS 

Of Goods by Land under the Carriers Act (III of 1865). 

CLAIM against Common Carriers for Refusal to carry 
Goods, (p) 

1. The defenda;it8 are common carriers and carry on a motor 
transport service from to 

(o) Reference : Gokhul Mahton v. Sheoprasadj (1939) I.L.R. 18 Fat. 459 (Mere 
failure to sue or inaction by the creditor is not n waiver of the default, 
something else must be established to show that the promisee has 
waived his rights. For instance, his acceptance of an overdue instal- 
ment or his communicating to the promisor for a consideration that he 
will not insist upon his rights which have already accrued to him on 
the default which has taken place, or, it may bo that ' the promisor 
himself approaches . the promisee or writes to him to stay his hand and 
not to proceed to demand the lull amount and if the promisee agrees to 
. such request, these will ordinarily amount to a waiver. In such cases 
it is clear that some overt act has been established from wliich the 
Court of fact can draw the conclusion that the. obligee has waived the 
default). ^ 

, (p) Qarriefi Acl m of tiW^-applicaU^B af— Carriers Act (III of 1865) applies 
to carriers of goc^ (other than Government) by land ot inland naviga- 
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2. Oathe .....lO..., the plaintiffs tendered to the defen- 
dants as SQch common carriers at twelve cases of sundry 

goods to be conveyed for them from to 

3. The plaintiffs were ready and willing and offered to pay 

to the defendants Rs being reasonable reward or hire for 

so doing. 

4. The defendants refnsed to receive or carry the said goods or 
any portion thereof, although they had then ample room in their 
vehicles and sufficient means and convenience to carry the said 
goods as aforesaid. 

5. By reason of the premises the plaintiffs were obliged to en- 
gage a lorry the same day for conveying the said goods to the place 
aforesaid at greater expense. 

Particulars of damage : 

Difference between the cost of carriage 
if the goods had been conveyed by the 
defendants and the cost of carriage 
actually incurred as aforesaid ... Rs 

The plaintiffs claim — 

Rs damages. 

PLAINT. 

174 . 

CARRIERS 

Of Goods by Land under the Carriers Act (III of 1865). 

CLAIM against Common Carriers for not carrying and 
delivering Goods. 

1. The defendants carry on business in (Bombay) and are com- 
mon carriers for reward. 

tion. Ithfisxio application to carriage by railways to which the Ind. 
Railways Act (IX of 1890) applies. Bee 'Carriers' under 'Classes of 
Fersons’, Fart II, Chap. IX pp. 94, 95. 

A carrier is obliged for a reasonable reward to carry any goods that are 
offered him to the place to which he professes to carry goods, if his 
carriage will hold them and he is informed of their quality and value : 
Maeklin v. Waterhouse, (1828) 5 Bing. 212. 

(p) Whetber tender neceteary : Common carriers are bound to convey goods 
only on being paid for the carriage in ready moneys but a strict legal 
tender is not necessary : Pick ford Y.Otand Junction By. Co^ (1841) 8 
M.&W.372. 
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2. On 19..., the plaintiff by his agent one C. D. deli- 

vered to the defendants, and the defendants accepted and received 5 

cases of tea, the property of the plaintiff, at and it was 

agreed between them that the defendants should carry for the 

plaintiff the said goods from to and there 

deliver them for reward to the plaintiff. 

3. The defendants failed to carry the said goods and wholly 
failed to deliver the same. 

4. By reason of the premises the plaintiff has been deprived of 
the said goods and has lost their value. 

Particularfi of damage .* 

The plaintiff claims — 

Rs 


PLAINT. 

175- 

CARRIERS 

Of Goods by Inland Navigation under the Carriers 
Act (III of 18f;5). 

CLAIM against Common Carriers for Loss of Goods 
caused by Fire, (q) 

1. The defendants at all material times were and are common 
carriers of goods for reward. 

2. By an agreement in writing dated the 19..., made 

between the plaintiffs and the defendants contained in a shipping 
note, signed by the plaintiffs’ agent on behalf of the plaintiffs, 

(q) Caase of aetfon: Under Boc. 9 of the Indian Carriers Act, 1865, in a 
suit brought against a common carrier for the loss, damage or non- 
delivery of goods entrusted to him for carriage, it is not necessary for 
the plaintiff to prove that such loss, damage or non-dclivery was owing 
to the negligence or criminal act of the carrier, his servants or agents. 
The burden of proof of absence of negligence is thus thrown upon the 
common carriery on the theory that the loss or damage to the goods is 
prima facie proof of negligence : Per Mookerjoe J., in India General 
Navigation db Railway Ch> Ltd, v. The Eaetern Assam Co, Ltd,, (1920) 
I. L. B. 47 Cal.. 1027, 1033, fg. The Rivers Steam Navigation Co, v. 
CkoutmuU Doogar, (1899) I. L. it. 26 Cal. n98 F.C. ; India Qensral Steam 
Navigation Co, v. Bkagwan Chandra Pal, (1913) 1. L. R. 40 Cal. 786; 

100 
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which was made subject to the conditions contained in the bill of 
lading granted by the defendants, the defendants agreed to transport 
by their steamer 250 chests of tea, the property of the plain- 
tiffs, from Dibrngarh to ghat, Calcutta, and to deliver the 

said goods to the plaintiffs at the said destination. 

3, During the course of transporation the said goods were 
destroyed by fire and were lost. 

4. 13y reason of the premises the plaintiffs have suffered 
damage. 

Particulars of claim : 

Value of the goods* ... ... Rs 

The plaintiffs claims — 

Rs damages. 


Akhll Chandra Shaha v. India General Naviyation S Railway Go., (1915) 
21 C. L. J. 565. 

{({) Notice of loss or injury : Under See. 10 of the Carriers Act, “no suit 
shall be instituted against a common carrier for the loss of, or injury 
to, goods entrusted to him for carriage, unless notice in writing of the 
loss or injury has been given to him before the institution of the suit 
and within six months ot the time when the loss or injury first came 
to the knowledge of the plaintiff.’* 8uch notice is a ‘condition prece- 
dent’ and need not bo pleaded : O. VI, r. 6, C. P. Code. Bee ‘Condition 
rrecedent’ under “Special Defences,** Part II, Ch. XVII, p. 390. See 
Mela Earn Oortcara v. Secy, of State, A. I. U. 1932 All, 381 ; If Ba Tin 
V. IJ. Tun Ohi a. I. R. 1938 Rang. 437. 

(q) Limitation: A suit against a carrier for compensation for losing or 
injuring goods must be brought within one year from the date when the 
loss or injury occurs (Art. 30, Ind. Lim. Act). A suit against a carrier 
for compensation for non-delivery of, or delay in tlclivering, goods must 
be brought within one year from the date when the goods ought to be 
delivered. (Art. 31, Ind. Lira. Act). Cf. Jaldu V enkatasubha Rao v. The 
Asiatic Steam Navigation Co. of Calcutta. (1916) 39 Mad. 1, 12, F. B. 
(Art. 31 should apply to a claim against a carrier for compensation for 
non-delivery of goods irrespective of the question whether the suit was 
laid in contract or in tort.) ; Ghiranjilal Ramlal v. B. N, Ry. Go. Ld., 
(1925) I. L R. 52 Cal. 3?2. Where no time is fixed for delivery, a suit 
brought within one year from the expiry of a reasonable time within 
which they should have been delivered is within time : Jugal Kiahore v. 
O. L P. Railway., (1923) I. L. R. 45 All. 43. Cf. Secretary of State v. 
Xtunlop Rubber Go. Ld., (1925) I. L. R 6 Lah. 301. 

(q) Measure of damage : The ordinary measure of damage is the full value 
of goods : Crouch v. London db N. W. Rly., (1849) 2 Car. & Kir 789 ; 
British Columbia Co. v. Nettleskip, (1868) L. R. 3 O. P, 499. Bee Chitty 
on Contracts, 19th Edn., p. 680, 
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PLAINT. 

176. 

CARRIERS 

Of Goods by Inland Navigation nnder the Carriers Act (111 of 1865). 

CLAIM by Owners against Common Carriers for Loss of Goods 
caused by Fire (where there was no Privity of Contract 
between the Owners and the Carriers), (r) 

1. The defendant company at all material times were and are 
common carriers engaged in the business of transporting for hire 
goods from place to place by inland navigation. 

2. In ICh.., the plaintiffs delivered to the 

Railway Company, hereinafter referred to as ‘the Railway Company', 
and the Railway Company received from the plaintiffs 200 packages 
of Assam Tea for carrying safely from Assam to Chittagong for hire. 

3. The said goods were convoyed over the Railway Company's 
lino from Assam to Gauhati, lint in as much as a section of the 

Railway Company’s lino sonth of had broken down, the 

Railway Company on or about arranged with tho defen- 

dant company, upon certain terms as to division of freight, for 
carriage by the defendant company of the said goods in ships or 
flats from Gauhati on the Brahmaputra river down to Chandpur on 
the Meglina river. At the latter point the goods were again to be 
put on rail and carried over the Railway Company's line to 
Chittagong. 

4. On or about,.... the said goods were put on board the 

defendant company’s flat. for carriage by river to Chand- 

pur. 

(r) Reference : India General Navigation cC* liy. Co. v. Dehhari Tea Co., 
(1924) L. R. 51 I. A. 28. (The defendants were eommon carriers witliiii 
the meaning of the Carriers Act (III of 1865) and were bound to trans- 
port the goods as clearly as if there had been a special contract which 
purported to bind them, and they are answerable to the owners for 
safe and sound delivery. The fact that this was a through route docs 
not decategorise the defendants from being common carriers under the 
Statute or relieve them from their legal obligation, as under Sec. 9 of 
the Carriers Act, the defendants were liable to the owners of goods, 
without proof of negligence, for loss of the goods by fire), fd. in 
K. G. Dhar v. Ahmed Bux, (1933) I. L. R. 60 Cal. 870. (In an action for 
recovery of loss ijpm a common carrier the plaintiff has not to rely on 
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5. On while the vessel was still lying at Gauhati, a 


fire broke out and 60 out of the aforesaid 200 packages were 
destroyed. 

6. By reason of the premises the plaintiffs have suffered 
damage. • 

Particulars of damagp : 

Value of 60 packages ... Rs 

The plaintiffs claim — 

Rs damage. 

PLAINT. 

ITT. 

CARRIERS 

Of Goods by Inland Navigation under the Carriers Act (III of lS6rO. 

CLAIM againt Common Carrier for Loss of Goods 
due to Negligence, (b) 

1. The defendant is the owner of a licensed cargo boat plying 

for hire in the river Hoogly from to... .,..,and is a 

common carrier. 

any privity of contract or allege any want of or negligence on the 
part of the defendant, but it is enough to plead that he has failed to 
carry safely. In other words, an action lies against him hot in any 
way dependent upon privity of contract between himself and the 
plaintiff), follg. Irruuaddy FlotMla Oo, v. Bugivandass, (1890-91) 
L. R. 18 1. A. 121. Cf. Madura Co, v. Xavier^ A. I.B. 1931 Mad. 115 
(Where there is a general contract between a Railway Company 
and another company that the latter company has to take the goods 
delivered at the out agencies of the Railway Company, carry the goods 
by their boats and hand them over to the railway station of the Rail- 
way Company and in return for this service to get a certain percentage 
of the charges, such an agreement does not make the company work- 
ing the boats a railway company and it docs not cease to be a common 
carrier of goods. The liability of common carriers must be regulated 
under the Carriers Act. They cannot claim to have their liabilities 
determined on the basis of Risk Note). 

(r) Measure of damages : See Notes under Form No. 175. 

(s) Reference: K. 0. Dhar v. Ahmed Bux, (1933) I. L. R. 60 Cal. 879. 

Rankin C. J.— “In order to describe the extent of the liability of a 
common carrier, it is often said that he has the liability of an insurer. 
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2, On the plaintiff delivered to the defendant as 


such common carrier for reward, 50 bales of piece goods, the property 
of the plaintiff, to be carried by the defendant’s boat on the river 
Hooghly, and the defendant agreed as such carrier to carry the said 

goods safely and to deliver them for shipment in the steamer 

lying in mid-stream in the port of Calcutta. 

3. The defendant took the said goods np to the said ship, but 
very soon after their arrival alongside of the ship and before they 
could be delivered into the ship the contents of the boat were 
upset in the river and the plaintiff's goods were lost. 

4. The plaintiff has suffered damage by reason of the defendant’s 
failure to carry the goods safely. 

Particulars of damage : 

The plaintifl' claims — 

Rs. damage. 

PLAINT. 

178 . 

CARRIERS 

Of Goods by Land under the Carriers Act (III of 18f55), 

CLAIM by Carrier against Consignee lor Charges for Carriage. 

1. The plaintiff is a common carrier engaged in carrying goods 


for reward from to 

2, On the 19. ..f the defendant, by his agent one A. B., 


delivered to the plaintiff, and the plaintiff accepted and received, 10 

That is a simile. It is not a question of any contract to insure and no 
contract of insurance has to he made out. The position is that a com- 
mon carrrier exercising a public employment has committed a breach 
of the law by failing to carry safely. An action lies against him not 
in any way dependent upon privity of contract between himself and 

the plaintiff It is not necessary to show that the defendant 

has not carefully carried. The plain tilTs have to proceed solely upon 
the footing that the defendant has not safely carried. The principle 
was explained by Lord Macnaghten in The Irrawaddy Flotilla Go, v. 
Bugwandasa, (1890-91) L. B. 18 1. A. 121 thus : The obligation imposed 
by law on common carriers has nothing to do with contract in its 
origin. It is a duty cast upon common carriers by reason of their 
exercising a public employment for reward.’*) follg. Breiherton v. Wood^ 
(1821) 3 B. & B. 62 ; Dekhari Tea Co. v. Assam Bengal Rly Co., (1920) 
I. L. B. 47 Cal. 6 ; L. db N. W. Ry, Co, v. Hudson (Richard) SonSf 
(1920) A. C. 324 ; Forward v. Pittard, (1785) 1 Terms Bep. 27. 
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drams of mustard oil at to be conveyed from to 

It was verbally agreed between the said A. B. and the 

plaintiff at the time that the plaintiff would receive reasonable 
reward in respect of such carriage. Alternatively, it was an implied 
term of the said contract that the defendant would pay the plaintiff 
reasonable reward for the carriage of the goods. 

3. The plaintiff safely carried the said drums to... and 

duly delivered the same to the defendant, and verbally demanded 

from the defendant Rs which was a reasonable reward 

for the carriage of the said goods, but the defendant has failed and 
neglected to pay the said sum or any reward in respect of the said 
carriage. 

The plaintiff claims — 

Rs 


DEFENCE. 

iro. 

CARRIERS 

Of Goods by Land under the Carriers Act (III of 1865). 

GENERAL DEFENCES to Claim against Common Carriers for 
refusing to carry, (t) 

The defendants deny that they are common carriers as alleged in 
the plaint or at all. 

or 

At the time the said goods were tendered by the plaintiff there 
was no room in any of the defendants' vehicles for their carriage. 

or 

The plaintiffs tendered the goods for the purpose of carriage at 
an unreasonable time, namely, at 7 p.m., when the defendants' 
office was closed, whereupon the defendants refused to accept the 
said goods for the purpose of carriage. 

or 

The 'defendants required the plaintiffs to pay Rs in 

advance in respect of the carriage of the said goods but the plaintiff 

(t) Intromatlon as to nature and value of goods : Maeklin v. Waierhouset 
( 1825 ) 5 Bing. 212 . ^ 
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refused to do so wherenpon the defendants refnsed to accept the said 
goods for the purpose of carriage. 

or 

The said goods consisted of ..... By a notice in writing 

prominently exhibited over the door of their office the defendants 
informed the public and the plaintiff that no goods of that descrip- 
tion were accepted for carriage. 

or 

The defendants did not accept the said goods for the purpose of 

carriage because they were to be carried to a destination 

to which the defendants did not profess to carry (or, along the route 
along which the defendants did not profess to carry). 

or 

The route along which the said goods were to be carried was 
so disturbed by a riot at the time as to render it unsafe for the 
carriage of the said goods. 

or 

The said goods consisted of and were dangerous and 

hazardous to carry and the defendants had no proper facilities for 
the safe carriage of the same. 

or 

The said goods consisted of and were loostdy and not 

properly or securely packed and the defendants, as they lawfully 
might, refused to carry the said goods. 

or 

The plaintiff refused to inform the defendants although requested 
to do so of the quality of the said goods or their value and the 
defendants, as they lawfully might, refnsed to carry the said goods. 

DEFENCE. 

180 - 

CARRIERS 

Of Goods by Land andor the Carrier Act (III of 1865). 

DEFENCE to Claim against Common Carriers tor not Carrying 
and Delivering Goods, (a). 

1. The goods which the plaintiff offered to the defendants for 
the purpose of carriage as mentioned in paragraph 2 of the 


(u) This is a defence to Form No. 174, 
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plaint were received by the defendants in ignorance of their 
contents. 

2. After receiving the said goods the defendants discovered 
that the contents of the 5 cases which the plaintiff had verbally 
represented to the defendants as cases containing tea, consisted 

of which is a dangerous substance and the defendants 

had in fact no proper facilities for the safe carriage of the same. 

3. Since the defendants discovered the said fact, they refused, 
as they lawfully might do, to carry the said goods and, by letter 

dated 19..., they gave notice of their refusal to carry 

the said goods to the plaintiff and requested him to remove the 
said goods from their premises. Yet the plaintiff has not removed 
the said goods. 


DEFENCE. 

181 . 

CARRIERS 

Of Goods by Inland Navigation under the 
Carriers Act (III of 1865). 

DEFENCE by Common Carrier to Claim for Loss of Goods* 
setting up Act of God. (v). 

1. The loss complained of is a loss by the act of God occasioned 
by a blizzard which upturned the boat carrying the said goods, 
which the defendants could not prevent and which by no reason- 
able precaution and care under the circumstances they could have 
prevented. 


(v) Reference : Nuyent v. Smithy (1876) 1 C. F. 1). 423. (A loss is a loss by 
the act of God if it is occasioned by the elementary forces of nature 
unconnected with the agency of man or other cause ; and a common 
carrier is entitled to immunity in respect of loss so occasioned if he can 
show that it could not have been prevented by any amount of fon sight, 
pains and care reasonably to be required of him.) ; Amies v. Stevensy 
(1718) 1 Stra. 127, (A carrier is not answerable for goods lost by tem- 
pest ); K, 0. Dhary. Ahmed Buop, (1938) I. L. B. 60 Cal. 879 : Chokkn 
phanamma^ v. Poromandal Co, A. I, B. 1939 Mad, 401, 
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DEFENCE. 

183 . 

CARRIERS 

Of Gooods by Land under the Carriers Act (III of 1865). 

DEFENCE by Common Carriers to Claim for Loss of Goods, 
setting up a Special Contract, (w). 

1. Before accepting the said goods from the plaintiff for 
carriage the defendants had given notice to the plaintiff (or, it was 
agreed between the plaintiff and the defendants) that the defen- 
dants would not be answerable for any loss beyond the amount of 
Rs. 50/- unless the subject-matter be booked and paid for in pro- 
portion to its value. The plaintiff gave no notice as to the value 
of the goods to the defendants. 

2. By reason of the premises, the defendants are not liable for 
the loss of the said goods above the value of Rs. 50/-. 


DEFENCE. 

183 . 

CARRIERS 

Of Goods by Land under the Carriers Act (III of 1865). 

DEFENCE by Common Carriers to Claim for Loss of Goods 
caused by Fire, setting up Inherent Vice in the Goods, (x). 

1. The defendants received the said parcels from the plaintiff 
in ignorance of their contents. 


(\v) Reference : Bujnold v. WaUirhouse,(\Bl'X) 1 M. & S. 25r),con8(l. in Batson 
V. Doworaw, (1820) 4 B. & Aid. 21. Cf. Bradley v. Waterhouse, (1828) 
3 O. & r. 318 lease of theft where the party sending a i)ar<*cl had given 
no notice of its value hut had attempted to disguise it and had done 
so to a degree sufficient to prevent the carrier from taking particmlar 
care of the parcel) ; cf also Lowe v. Booth, (1824) 13 Price 329. (where 
under the circumstances it was held that the plaintiff must establish 
a case of gross negligence.). 

(x) Inherent vice : General rule : A common carrier is not liable for an 
injury to goods caused by an inherent, latent defect in the goods them- 
selves, the existence of which was. unknown both to the sender and tho 
carrier : Lister v. Lancashire db Yorkshire Ry,^ (1903) 1 K. B. 878 ; 

101 
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2. The contents of the parcels consisted of which 


is a highly combustible sustance, and during the journey they took 
fire and were burnt. 

3. The loss complained of was not due to any negligence or 
breach of duty on the part of the defendants. 


PLAINT. 

CARRIERS. 

Private Carriers. 

CLAIM against a Private Carrier for Damage to Goods, (y) 

1. By a contract in writting dated 19..., and made 

between the plaintiff and the defendants, the defendants agreed for 
reward to pack and remove the household furniture and effects 

of the plaintiff from premises no ...........and carry the same 

to and there unpack and deliver the same to the plaintiff’s 

servants. 

Qould V. South Eastern <fb Chatham By, (1920) 2 K. B. 186 (Where 
goods are delivered to a common carrier for carriage insufficiently 
packed, and are damaged in the course of transit, the carrier’s 
knowledge of theic^ condition at the time of their receipt will not pre- 
clude him from setting up as a defence that the damage was due to 
the insufficient packing.) ; Barbour v. South Eastern Ry,f (1876) 34 
h. T. 67, 1). C. (It was found as a fac^t that the damage was occasioned 
by improper packing : It was plaintid’s duty to pack the 

furniture, and as the damage was occasioned by his neglect to do so, 
he was not entitled to recover compensation from defendants). K, G. 
Dhar v. Ahmed Bux, (1933) I. L. R. 60 Cal. 879. (**A consignor of goods 
warrants that goods are not dangerous. In every case he must give 
notice to the carrier of their dangerous character, irrespectively of his 
own knowledge or means of knowledge, except where the carrier him- 
self knows, or ought to know, that the goods are dangerous*’).— Chitty 
on Contracts. 19th edn., p. 674. 

(y) Pleading negllgeuee : If pai'ticulars of negligence are known they may 
be stated by the plaintiff. But where they are not known it is sufficient 
• to allege that the goods were lost or damaged while in the sole custody 
of the defendant, because where goods are given into the sole custody 
of a person and accepted by him as bailee, and they are lost while in 
his custody, the onus lies upon him to show circumstances negativing 
negligence on his part : Phipps v. Eew Claridye's Hotel, (1905) 22 
T.L.K.49, . 
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2. It was an implied term of the said contract that the defen- 
dants wonld nse reasonable care and skill in and about the removal 
of the said goods as aforesaid. 

3. In breach of the said contract the defendants so carelessly 
and negligently handled the said goods while they were in their 
custody and control that the following items were delivered in a 
damaged condition and were greatly lessened in value : 

Particulars : 

The plaintiff claims — 

Rs damages. 


PLAINT. 

185 . 

CARRIERS. 

Private Carriers. 

CLAIM against a Private Carrier for Loss of Luggage. (^) 

1. The defendant was the proprietor of a taxi.cab no 

which, on the 19..., was plying for hire at the Howrah 

station. 

(/) Private carrier— def ini tlon of. —One who does not exercise the public 
employment o£ a common carrier, but carries goods on occasion, or 
only under a special agreement, has been called a private carrier ; Hals., 
2nd Ed., Vol. IV, p. G. 

(z) Liabilities of a private carrier : He is a bailee of the goods, and the 
general law as to the responsibility of a bailee for goods entrusted to 
him applies to the private carrier. Whether he carries gratuitously 
or for reward, the carrier is bound to use due and proper care of the 
goods : Hals., 2nd Ed., Vol. IV, p. 6. As to the standard of care to be 
taken by the bailee under sec. 151 of the Contract Act, the Indian law 
makes no difference between gratuitous bailees and bailees for hire and 
omitting all reference to skill, lays down for both one standard, namely, 
as much care as a man of ordinary prudence would take of his goods 
in similar circumstances. Such standard cannot be formulated by 
an inflexible practical rule applicable to all eases. The responsibility 
of the bailee does not end with employing men in his service with 
reasonable care. As under the English law, so under the Indian, ho is 
responsible for the negligence of his servants or agents, committed 
in the coarse of their employment : Secretary of State v. Ramdhan Das 
Dwarka Das, (1932-33) 37 0. W. N. 1109. 
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2. On the said day the plaintifC hired the said taxi-cab to carry 
the plainti/T and his Inggage from the Howrah station to Kidderpore. 

3. The defendant’s servant one E. G., who was then driving the 
taxi-cab, in the coarse of his employment as the defendant’s servant 
or agent, received the plaintiff's Inggages and placed them on the 
Inggage-carrier behind the car without taking proper care to fasten 
them securely with ropes, whereby the luggages slipped off during 
transit and were lost to the plaintiff. 

4. By reason of the premises the plaintiff has suffered damage. 

Particulars of damage ; 

The plaintiff claims — 

Rs damage. 


PLAINT. 

186 . 

CARRIERS 

Of Goods by Railway. 

CLAIM by Consignor of Goods against a State Railway for 
Loss of Goods consigned under Risk Note> Form A. (a). 

A. B., merchant residing at 

— Plaintiff 

vs. 

Governor General in Council, 

— Defendant. 

The plaintiff states : — 

1 Railway at all material times was and is a 

State Railway. 

2. By an agreement in writing dated the 19..., and 

made between the plaintiff and the defendant, contained in Receipt 

(a) Parties to Suit : Before the passing of the Govt, of Ind Act, 1935, 
a suit against a State hallway could only be instituted against the 
Secretary of State for India in Council. Under Sec. 79 of the C. P. Code 
as substituted by the Govt, of India (Adaptation of Indian Laws) 
Order, 1937, ‘‘Subject to the provisions of Secs. 179 and 185 of the 
* Govt, of Ind. Act, 1935, in a suit by or against the Crown, the author- 
ity to be named as the plaintiff or defendant, as the case may be, shall 
be in the case of a suit by or against the Central Government, the 
Governor General in Council before the establishment of the Federa- 
tion of India, and thereafter, the Fetleration. By the combined 



Pt IV. ] Fw'ms of Pleadingst 805 

no granted fco the plaintiff by one C. D., the defendant’s 


agent, in that behalf, and which incorporated and was made sub- 
ject to Risk Note, Form A, the defendant agreed to carry for 
reward 210 bags of tobacco, the property of the plaintiff, from 
Howrah Station to Patna Station and to deliver the same to the 
plaintiff at the last named station. 

operation of the Sees. 181 and 185 of the ( lovt. of Ind. Ao.t, lOJir), suits 
against a State Railway after the cstahlishincnt of the Fc<lcration, 
must have to be brought against the Federal Railway Authority**. 

(a) Risk Note, Form A : By the New Risk Note, Form A, the goods being 
delivered in a l)ad condition, liable to damage, leakage or wastage in 
transit, the consignor agrees and undertakes to hold the railway admin- 
istration harmless and free from all the responsibility for the condition 
in v/hicli the goods may be delivered to the consignee at the destination 
and for any loss arising from the same, c.xcept uix)n proof that such 
loss arose from misconduct on the part of the railway administra- 
tion’s servants. This Risk Note contemplates short delivery of goods 
due to leakage or wastage or delivery of goods in d damaged condition. 
It does not cover a case of total loss of goods, which is prima facie 
evidence of negligence and as such it is not necessary to allege or give 
particulars of negligence. TJie cause of action is the breach of con- 
tract to carry. Read the observations of Dalai J. in Secretary of State 
v. Riip Ram, A. 1. E. 1931 All. 135. 

(a) Measure ot damages : The measure of damages is the value of the 
goods at the })lace of destination, in the condition in which the carrier 
undertook to deliver them, at the time when they should have been 
delivered, less the proi^er charges of transportation and delivery, if 
these have not been paid by the consignor : Per Mookerjee J. in India 
General Naviyation db Railway Go, v. The Eastern Assam Co„ (1920) 
I. L. R. 47 Cai. 1027, 1040. 

(a) Notice under Sec. 77, Ind. Railways Act : Non-delivery of goods amounts 
to loss within the meaning of Sec. 77 of Ind. Railways Act and a notice 
under Sec, 77 is necessary in that case : Firm Dunichand Ram Saran 
Das Chopra v. K, L Ry,, (1930-31) 35 C. W. N. 338 ; Assam Bengal Ry, 
Co. V. Radhiea Mohan Nath, (1923-24) 28 0. W. N. 438 ; Agent of the 
Bengal Nagpur Ry. Co. v. Ilamir Mull Chagan Mull, (1927) I. L. R. 5 
Pat, 106 ; Firm Balakram-Alma Ram v. Secy, of State, A. I. R. 1935 All. 
900 ; Thakur Das v. E. /, By. Co., A. I, R. 1926 All. 686. In a recent 
case of the Allaliabad High Court, Sulaiman, O. J. and Bennett J. have 
held that where a suit is brought against a railway <‘orapany for com- 
pensation for non-delivery or mis-delivery of certain g(XKl8 epn signed 
to it, a notice as required under Sec. 77, Railways Act, is not net^essary, 
as the suit is not one for loss, destruction or deterioration : Secretary of 
State V. Firm Daulat Ram~Makhan Lai, A. 1. R. 1937 All. 632. The 
Patna High Court and the Oudh Chief Court have added a rider to the 
last proposition ^hiis : “Non-delivery is not co-cxtcnsivc with loss as it 
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3. In breach of the said agreement the defendant failed to 
deliver the said goods to the plaintiff and has lost the said goods 
daring transit. 

4, By reason of the premises the plaintiff has snffered 
damage. 

Particulars of claim : 


Value of 210 bags of tobacco on i, e., 

when they shoald have been delivered ... Rs. 

Railway freight paid ])y the plaintiff ... „ 


Net amount due ... Rs. 


includes much more than loss, which is only one of several i)ossiblc 
cases. Non-dolivcry may be due to misdelivery or to wilful detention 
by the railway company as well as to loss. When compensation is 
asked by a person from a railway company for non*delivery and noth- 
ing more than mere non-delivery is pleaded, no notice under Sec. 77 is 
required, though it may turn out that the suit will fail for want of 
notice if it be established by the railway company that it is in fact 
a case of loss : G, L P. Ry, Co. v. Oopi Ram Qouri Sanhar^ (1928) 
I. L. 11. 7 Pat. 192, refd. to in Jaisram v. O. L P, Ry,, A. I. R. 1929 Pat. 
109 ; East Indian Ry. Co, v. Firm Moea Ram Qaja Nandt A. I. K. 1925 
Oudh 615. In any case notice under Sec. 77 need not be pleaded, it 
being a ^condition precedent’, although it must be proved in a proper 
case. 

(a) Notice under See. 80 , C. P. Code : Such notice must be given and alleged, 
by the very terms of the Sec. 80, C. P. Code. Notices under See. 77, 
Ind. Rail. Act and under Sec. 80, O. P. Code, are independent of each 
other. Notice under Sec. 77 does not dispense with notice under 
Sec. 80 ; Firm Balakram^Atma Ram v. Secy, of State, A. I. R. 1935 
All. 900. 

(a) Limitation : Cf. Arts. 30 and 31, Ind. Liiii. Act. Under Arts. 30 and 31, 
the word ^carrier’ is of a wider meaning than the expression ^common 
carrier* and it is wide enough to cover the case of a railway owned or 
controlled by the Government, which takes upon itself to carry goods 
belonging to the public from one place to another : Per Costello and 
McNair, JJ., in Secretary of State v. Qolahrai Paliram, I. L. R. (1937) 

. 2 Cal. 614. 

(a) Place of. aulng : It was held in the case of a suit against the Secretary 
of State that the Secretary of State does not dwell or carry on 
business or personally work for gain within the meaning of the 
Clause 12 of the Letters Patent. He cannot, therefore, be sued in a Char- 
tered High Court unless the cause of action 1)88 arisen either wholly or 
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5 . On 19..., the plaintiff cansed a notice in writing 

dated 19..., to be served on a secretary to the 

Central Government, claiming Rs as the damage suffered 

by the plaintiff as aforesaid. 

The plaintiff claims — 

Rs 


PLAINT. 

187 . 

CARRIERS 

Of Goods by Railway. 

CLAIM by Consignor tor Loss of Goods consigned under Risk 
Note, Forms A and B. (b) 

1. On July (), 19..., the plaintiff's agent, one G^. D., delivered to 
the servants of the defendant Railway Company, hereinafter re- 
ferred to as ‘the Company’, 21 casks of mustard oil, at the Burdwau 
Railway station, and by an agreement in writing of the same date 


in part within jurisdiction: Hodrickn s. Secy, of State. (1913) I. L. H. 
40 Cal. 308 ; Oovindarajulu v. Secy, of State, (1927) I. L. R. 50 Mad, 
449. The same rule shall apply in the case of the ( Tovenior-Goncral in 
Council. 

(b) Reference: Secretary of State v. Dhokalmal JfcsAaffiY/a/, (1930-31) 35 C. 
W. N. 1250 {Per Mitter and Patterson JJ., at p 1255, ‘-There was clearly 
deliberate omission to padlock the wagon and this is sufficient to consti- 
tute misconduct on the part of the Railway Administration 

The consignor having proved misconduct on the part cf the Railway 
Administration has discharged the onus of showing misconduct on the 
part of the Railway Administration's servants'’.). 

(b) ^Miseondaet’— meaning of^As to this there is a divergence of opinion : 
Of. Bengal Nagpur Railway Co. v. Moolji Sicka, (1930-31) 35 O. W. N. 
133 (“Misconduct” in the Risk Note Form B (as amended iii 1924) which 
omits the term “wilful” is wide enough to include wrongful omission 
or commission, intentional or unintentional, that is to say, cases of the 
Railway Company doing what they should not have done or not doing 
what they should have done. It denotes any uubusiness-like conduct 
and includes even ordinary negligence or want of such proper care as is 
cast upon a bailee under the Contract Act. The comparative immunity 
of a Railway Company depends upon the onus lying upon the owner of 
goods to prove misconduct.) ; The Madras and Southern Marhatta 
fiaUway Co. v.,J5undarje^ Kaltdas, (1933) 57 C. L. J. 281. (The onii^ 
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contained in Receipt no granted to the plaintift by one of the 

Company’s servants in that behalf and which incorporated and was 
made subject to Risk Notes, Forms A and B, signed by the said C. D., 
for and on behalf of the plaintiff, the Company agreed to carry the 
said goods on the railway line of the Company from Burdwan 
station to Barakar station and to deliver the same to the plaintiff at 
the last named station, on receiving the freight. 

2. On 19..., the Company only delivered 15 casks of 

oil and failed to deliver the remaining 6 casks. 

3. The non-delivery of the said 6 casks was due to the mis- 
conduct on the part of the Company's servants, 

of proving misconduct is on the party alleging it. Where misconduct 
on the part of the servants of the Railway Administration is alleged, it 
must he shown that the servants were actually responsible for the 
guilty or wrongful act ; knowledge on the part of the Railway Admi- 
nistration, or of their servants that an act was likely to cause injury is 
not suflicient. Misconduct is not necessarily established by proving 
even culpable negligence. Misconduct is something opposed to accident 
or negligence. It is the intentional doing of something which the doer 
knows to be wrong, or which he does recklessly, not caring what the 
result may be) ; Man Hal Anandji v. Bengal Nagpur Railway fTAd., (1934- 
35) 39 C. W- N. 11 1 (Per R. C. Mitter .T., — The term 'misconduct* in 
Risk Note, Form B., whatever it may imply, implies something more 
than negligence.”). Cf. B, N. Rg. Go. Ld, v. Mohomviad Ishaq Ahtnad 
Miya, A. I. R. 1940 Nag. 238. 

(b) Pleading misconduct : Misconduct must be alleged and the plain till must 
set forth in his plaint in as full a detail as possible the nature of the 
miscoiKluct : Per Kdgley ,T., in Bengal Nagpur Railway Go. Ltd. v. 
BalcH)Ux Narasaria, A. J. K. 1939 Cal. 377. But if the plaintiff* is unable 
to give particulars of misconduct he should state that he is unable to <lo 
so until after disclosure by the Raihvay Company as to how the con- 
signment was dealt with throughout the time it was in its possession 
or control. If it is found upon the evidence adduced by the Railway 
Company that there Avas misconduct on the part of its servants the 
Raihvay Company would be liable in damages without any further evi- 
dence on behalf of the consignor. If it is found, however, that the 
evidence produced on behalf of the Railway Company docs not fairly 
lead to the inference that there was misconduct on the part of its ser- 
vants, the burden of proving such miscoinluct shall then shift on to the 
consignor: Secretary of State v. Sadho Lai Jaiswal A. T. R. 1939 All. 
V4S. Cf. Secretary of State v. Ramdhan Das Dwarka Das, (1932-33) 37 
C. W. N. 1199. But in no case, a plaintiff is absolved from the duty of 
proving that a Railway Administration is liable for causing the loss or 
deterioration of goods : Secretary of ^ate v. Firm Narain Das Shyam 
JjqI^ a. I. R. 1935 All. 525. Cf. Secretary of State v. Tulsi Das Krishan 
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4. The plaintiff is unable to give full particulars of misconduct 
until after disclosure by the Company as to how the consignment 
was dealt with throughout the time it was in the possession and 
control of the Company, and the following particulars are all that 
the plaintiff can give : 

Particulars of miscondifct : 

The consignment was loaded in a wagon which was not padlock- 
ed, and the servants of the Company did not at any material time 
take the usual and/or reasonable precaution of padlocking the said 
wagon, and, as a result, the said six casks either dropped out of the 
wagon or were stolen. 

4. By reason of the premises the plaintiff has suffered damage. 

Particulars of claim : 

Value of six casks of mustard oil when the same 

should have been delivered, that is, on 

H>... ... Rh 

The plaintiff claims — 

Rs damage. 


PLAINT. 

188 . 

CARRIERS 

Of Goods by Railway. 

CLAIM against a Railway Company for unreasonable Delay in 
Delivery of Goods consigned under Risk Note, Form A. (c) 

1. The defendants are a railway company and are carriers of 
goods by railway for reward. 

Dial^ A. I. R. 1928 Lah. 56 (where the Railway Company does not give 
satisfactory evidence as to how the consignment was <lealt with it is 
open to the Court to decree the plaintiff's suit on the ground that the 
Railway Company has failed to discharge the statutory obligation or it 
may still require the plaintiff to prove misconduct before saddling the 
Railway Company with responsibility). If the Railway Company 
makes full disclosure of its dealings with the consignment and the 
Court is satisfied that it has done so it will then he entitled to cqll upon 
the plaintiff to give full particulars of misconduct. Cf. Hurai Cotton 
Spinning and Weaving Mills v. Secy, of State, (1930-37) Ij. R. 64 
I. A. 176. 

(c) Reference : Bengal North- Western Railway v. Finn Munna Jjxl Bisham- 
bhar Nath, A. L,R. 1924 All. 760 (Prr Neave J., "The learned Munsif 

102 
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2. On 19..., the plaintiff booked 50 bags of chillies 


weighing 20 maunds at .....station and the said goods were 

accepted by the defendants for sach carriage upon payment by the 
plaintifl: of the railway freight at the rate of Re. 1/4/- per maund. 
The said goods were despatched on the 5th May, 19..., and were not 
delivered till the 25th June, 19..., that is, one month after they 
should have been delivered in the normal course. 

3. During the interval between the time when the goods should 
have been delivered and the time when they were actually delivered 
there was a fall in the market price of chillies from Rs. 24/8/- a 
maund to Rs. 21/8/- a maund. 

4. By reason of the premises the plaintiff has suffered damage. 

Particulars s 

Difference between the price of 20 maunds of 
chillies on the date they should have been 
delivered and the date on which they were 
actually delivered ... ... ... Rs 

The plaintiff claims — 

Rs damages. 


PLAINT. 

189 . 

CARRIERS 

Of Goods by Railway. 

CLAIM against a Railway Company tor Deterioration by Over- 
carriage ot Goods consigned under Risk Notes, 

Forms A and B. (d) 

1. The defendants are a railway company (hereinafter referred 
to as ‘the company’) and are carriers of goods for reward. 

has held that this language clearly shows that the risk-note in Form 
A has no concern whatever with the case of delay. In this view I 
concur. It is obvious that the special contract contained in this docu- 
ment is merely intended to protect the Railway from responsibility for 
any loss or damage which will result to the goods from defective 

^ packing and consequent leakage or wastage in transit It is 

true . that in the present case there was a risk-note, but it was of a 
character which did not protect the Company against the consequences 
of delay”). 

(d) Reference : R. R. and O, /• Uy, v. Qanu Daji Mirmahamad, A, I. R. 
1929 Bom. 42], {Per Martin C. J., ^‘By carrying the goods from A. to V. 
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2. On the 19..., the plaintiff's agent, one E. F., deli- 

vered to the company’s servants at M. station 10 baskets of mangoes 
and by an agreement in writing of the same date contained in 

Receipt no... granted to the plaintiff by one of the company’s 

servants in that behalf and which incorporated and was made 
subject to Risk Notes, Forms A and B, signed by the said E. F., for 
and on behalf of the plaintiff, the company undertook to carry the 
said goods on the railway line of the company from M. station to 
A. station. 

3. The company carried the goods from M. to A. and, without 

delivering the goods at A., carried the goods further to V. station 
contrary to the terms of the contract, and next sent them back to A. 
where they were delivered to the plaintiff's agent on 

4. This overcarriage caused a delay of some three days whereby 
the mangoes were badly damaged and were of no value to the 
plaintiff. 

Particulars o f claim : 

Cost of mangoes ... ... ... Rs 

Freight paid ... ... ... „ 


Net amount due ... Rs. 

The plaintiff claims — 

Rs ....damages. 


PLAINT. 

190 . 

CARRIERS 

Of Goods by Railway. 

CLAIM by Consignor against a Railway Company for Damage to 
Goods consigned under Risk Note, Form H. (e). 

1. On August 6, 19..., C. D., an agent of the plaintiff, delivered 
to the servants of the defendant Railway Company (hereinafter 


the company was not acting within the terms of the contract. In my 
judgment this was never within the contemplation of the parties and 
accordingly the company is not protected by eitlier risk notes A or B.”) 
(e) Reference : Benga\ Nagpur Bailway Qo, v. Janki Das Marwary, A. (• R. 
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referred to as *the Company’) 20 bags of flour at Ramkristopnr 
station, and by an agreement in writing of the same date contained 

in Receipt no granted to the plaintiff by one of the 

Company’s servants in that behalf and which incorporated and 
was made subject to Risk Note, Form H, the Company agreed to 
carry the said goods from Ramkristopur station to Joychandpur 
station on its own line and deliver the same to the plaintiff at the 
last named station, on his paying the freight. 

2. Owing to the misconduct of the Company's servants, the 
said goods were damaged in transit by rainwater entering into' the 
wagon. The plaintiff is unable to give full particulars of miscon- 
duct until after disclosure by the Company as to how the consign- 
ment was dealt with throughout the time it was in the possession 
and control of the Company, and the following particulars, are all 
that the plaintiff can give : 

Particulars of inisconduot : 

Contrary to the Standing Order of the Company issued in June, 
19..., regarding carriage, of damageable traffic daring monsoons, 
the said goods, which were of a damageable nature, wero loaded in 
a ‘C* type wagon with flap doors and windows, and the Company's 
servants did not take any proper care to see that the doors and 
windows of the said wagon were securely fastened so that no rain 
water could penetrate into it. 

3. By reason of the premises the plaintiff has suffered damage. 

Particulars of damage : 

The plaintiff claims — . 

Rs 


1936 Pat. 70 : The word "misconduct*' in these Risk Notes is wide 
enough to include wrongful commission and omission, intentionally 
or unintentionally of any act which it wrongfully did or which it wrong- 
fully neglected to do, or to put it in another way, did what it should 
not have done and did not do what it should have done or any un- 
» business-like conduct including negligence or want of proper care. 
Cf. Bengal Nagpur Railway Co. v. Moolji Sicka S Co,t (1931) 54 O. L. J. 
314 : Per T>. N. Mitter J. at p. 316. Misconduct of the Railway Com- 
pany consisted in the violation of tlie Standing Order. See foot-note 
under Form No. 187. 

(c) Pleading Miseonduet : See Notes under FornuNo. 187, p. 808. 
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PLAINT. 

191. 

CARRIERS 

Of Goods by Railway. 

CLAIM againt a Railway Company tor Damages for Conversion 
by wrongful Sale, (f) 

1. Tlio plaintiff through Messrs. V. Ltd., colliery proprietors 

of ordered cc*rtain consignments of coal to be sent to his 

customers, S. Brothers of Adampnr. 

2. In llh,., Messrs. V. Ltd., made arrangements with 

the defendant Railway Company (hereinafter referred to as ‘the 

Company’) for despatch of a truckload of coal weighing tons 

by the said Company on their own line to the said S. Brothers, but 
owing to some mistake on the part of the plaintiff in directing 
Messrs. V. Ltd. as to where the coal was to be sent it was sent 


to which was a wrong destination. 

3. On 19..., the Company communicated with Messrs. 


V. Ltd. demanding Rs. 1100/- as the wharfage and freight in respect 
of the coal. 

(f) Reference : Sundarji v. Scey, of HUitCy (1934) I. L. R. 13 Pat, 752 
(Per Courtney -Terrel C. J.i “The object of a public notice of auc- 
tion under Bee. 55, Rlys. Act, and the provision that the notice is 
to be inserted in local newspapers is an indication that it was the 
intention of the legislature that the local puldic shall be informed of a 
particular auction in order that persons may be attracted to bid at the 
auction. In order to attract biddera to the auction the notice should 
contain adequate materials so that possible bidders may be informed of 
the class of the goods and the time and place where the sale is to be 
held. A notice that does not state when the sales would take place or 
the nature of the goods or the places at which they would be sold or the 
condition of the goods or indeed any particulars which would be calcula- 
ted to attract purchasers to the sale is not “notice of the intended sale'* 
as prescribed by Sec. 55. Unless the sale is conducted with the for- 
mality provided by Sec. 55, the Railway Company is not protected from 
what is, but for the section, a tortious net notwithstanding that they 
have a right to detain goods, and a person whose goods are lawfully 
detained can justly claim damages if the goods are wrongfully sold. 

(f) Limitation : Art. 48, Lim. Act : Sundarji v. Secy, of State, (^34) I. L. 
R. 13 Pat. 752. 

(f) Notice under See. 77, Railways Act : The section has no application to 
the broad liability of the Railway Company in the case of tortfeasors 
quite apai’t from the position of railway carriers. Therefore no notice is 
necessary in hi{;inging such a suit : Sundarji v. Secy, of State, supra. 
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4. On It)..., the District Traffic Saperinfcendant of the 


Company informed Messrs. V. Ltd. by letter that the consignment 
of coal had actnally been sold under Sec. 55, Railways Act, realising 
a sum of Rs. 205/- and that the Company would forego the wharfage 
if prompt payment of Rs. 122/- was made for balance of freight. 
Messrs. V. Ltd. promptly paid the said sum of Rs. 122/- to the Com- 
pany and informed the plaintiff about it and the plaintiff thereupon 
re-imbursed Messrs. V. Ltd. in the sum of Rs. 122/-. 

5. On 10..., the plaintiff discovered that the adver- 

tisements of the intended auction which appeared in the local news- 
papers on 10..., did not state when the sale should take 

place or the nature of the goods to be sold or the place at which they 
would be sold or the condition of the goods or indeed any parti- 
culars which would attract purchasers to the sale. 

6. By reason of the premises very few bidders attended the 
sale and the coal was knocked down at less than its proper value 
whereby the plaintiff has suffered damage. 

Particulars : 

Price at which the coal was contracted to be sold...Rs. 

Less — 

Cost of coal at the pithead Rs. 

Freight ... ••• » „ 


The plaintiff claims — 
Rs.... damages. 


Balance ... Rs. 


PLAINT. 

10S2. 

CARRIERS 

Of Goods by Railway. 

CLAIM by Indorsee of a Railway Receipt against Railway 
Company for short Delivery, (g) 

1. On the 10,.., one S. R. consigned 115 bags of wheat 

weighing 115 maunds from ,.to be carried by the defendant 

Railway Company to Ahmedabad. 


(g) Right to 800 A Railway Receipt is a mercantile document of title and 
endorsee of a Railway Receipt has sufficient ^interest in the goods tp 
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2. The said goods were consigned by the said S. R. to self, but he 
made an endorsement on the Railway Receipt stating that the goods 
should be delivered to one N. L. 

3. On the said. Receipt was endorsed by the said N. L, 

in favour of the plaintiff. 

4. The plaintiff paid the freight at Ahmedabad on ...but was 

given delivery of 96 bags only. 

5. By reason of the premises the plaintiff has suffered damage. 

Particulars of damage : 


Value of 19 maunds of wheat ... Rs.. 

Value of 19 empty bags ... Rs.. 

Excess freight paid ... ... Rs.. 


Total Amount ... Rs. 


The plaintiff claims — 

Rs 

CLAIM. 

193. 

CARRIERS 

Of Goods by Railway. 

CLAIM by Consignor against a Railway Company to recover 
Overcharges paid, (h) 

1, The defendants are a railway company and are carriers of 
goods by railway for reward. 

maintain an action in resist of the goods : Amerckand db Go. w. Ram- 
das Vithaldas, (1914) I. L. B. 38 Bom. 255, fd. in Dolatram Dwarkadas 
V. B. B, & C. L Ry. Go,, (1914) I. L. B. 38 Bom. 659 ; c£. Sait Madan 
Qopal Trading v. Upadhayula Kameshtvara Rao, A. I. B. 1936 Mad. 
25 (case of misdelivery) ; Firm Peare Lai v. E, L R, Go., (1924) I. L. B. 
46 All. 691 (case of short delivery). 

(h) Referenee : Gkhogalal v. Seey. of State, A. I. B. 1933 Nag. 261. (In this 
case two consignments were booked, one on the 28th of January, 1929 
and the other on the 30th of January, 1929. The railway receipts were 
not given until 1st February, 1929. The rate at which the goods were 
booked was Be. -/13/5 per maund. On Ist February, however, a new 
rate came into force, namely Be. 1/-/3 per maund and on arrival at 
Hissar, a higher rate was levied and a recovery of Bs. 135/6/- was made 
on each consignnient. It was argued on behalf of the Railway Com- 
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2 . On -lO..., the plaintiff tendered to the defendants 

at 10 bags of cotton seeds weighing 12 inannds to be carried 


by the defendants to and the said goods were accepted by 

the defendants for such carriage upon payment by the plaintiff 
of freight at the rate of 12 annas jiw maund. 

3. On arrival of the said goods at... station a higher rate, 

namely, Re. 1/-/3 per maund, was levied and the plaintiff was obliged 
to pay the excess charges before the goods were delivered to him. 

The plaintiff claims — 

Rs the amount of the overcharge. 


PLAINT. 

194 . 

CARRIERS 

Of Goods by Railway. 

CLAIM by Consignee against a Railway Company to recover 
Demurrage extorted, (i) 

1. On 250 bags of Tooria seed were delivered by one 

J. N. to the defendant Railway Company at station, to be 

carried on the defendant Company’s line to Karachi. 

2. The Railway Receipt no dated ,...1D... Avas 

made out in the name of the plaintiff both as the consignor and 
as the consignee of the goods. 

pany that under the rules framed under Bee. 47 of the Indian Kailways 
Act, the Railway Company will not be responsible until the railway 
receipt is given. Held : that such rules being inconsistent with the 
Indian Railways Act are ulira vires. The contract for despatch of 
the goods was complete at the latest on the dlst of January when the 
goods were actually loaded and therefore the charge of the enhanced 
rate which came into force on the 1st February was unauthorised 
and must be refunded.). 

(i) Reference: Santdas Qobindram v. Secy, of State, A. I. R. 1929 Bind 
220 (The rule that upon a consignor informing a carrier that he is an 
unpaid vendor and requesting him to stop the goods in transit, the 
latter is bound to do sO) is modified by Bee. 137) which gives to the 
railway administration the right to ignore the notice and to make 
delivery to the consignee of goods. A railway administration may 
accept notice from the consignor of goods to stop the goods delivered 
in transit, or it may act under Sec. 57, Rail., Act, in which case there 
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3. Od 19..., the goocle arrived at Karachi and, although 

the plaintiff tendered the freight, they were not delivered to 
the plaintiff on the ground that the said J. N. claiming to be an 
unpaid vendor of the goods had requested the Company to stop the 
goods in transit. 

4, After some correspondence between the plaintiff and the 
District Traffic Superintendent, the goods were at last delivered to the 

plaintiff on 19..., upon payment of Rs. 406/- as demurrage, 

which he paid under protest, and which was wrongfully claimed to 
have accrued between 19... and 19... . 

The plaintiff claims— 

(1) Rs.... 

(2) Interest. 


PLAINT. 

195 . 

CARRIERS 

Of Passengers* Luggages by Railway. 

CLAIM against Railway Company tor Loss of Passenger’s 


Luggage, (j) 

1. On 19..., the plaintiff purchased a ticket for travel- 
ling by the Express upon the defendants* railway, between 


is no stoppage in transit as defined in the Contract Act, See. 9!). But, 
if the railway administration fail to act under the provisions of the 
Contract Act in giving effect to the notice of stoppage in transit and 
likewise fail to act under the special provisions of Sec. 57, they will 
have to take the consequences upon themselves and are not entitled to 
claim any demurrage from the consignee.). 

(j) Liability of Railway adminiatratioii as carrier of luggage : Sec. 74, Ind. 
Rail. Act^A railway administration shall not be responsible for the 
loss, destruction, or deterioration of any luggage belonging to or in 
charge of a passenger unless a railway servant has booked and given 
a receipt therefor. 

Sec. 76, Ind. Rail., Act (IX of 1890) provides : *qn any suit against 
a railway administration for compensation for loss, destruction or 
deterioration of animals or goods delivered to a railway administration 
for carriage by railway, it shall not be necessary for the plaintiff 
to prove how the loss, destruction or deterioration was caused.’* 
Of. Phipps V. New CHaridge^a Hotel, (1905) 22 T. L. R. 49 ; Secretary 
of State V. Bamdhan Das Dwarka Das, (1933) 58 C, L. J. 98. 

103 
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station and station, and also booked his 

luggage, a large steel trunk containing articles of clothing, to be 
carried in the luggage van of the said train, by paying the freight 
and obtaining a receipt therefor. 

2. In breach of their duty the defendants did not carry the said 

luggage to but lost it upon the said journey, whereby the 

plaintilT has suffered damage. 

3. The steel trunk and its contents were of the value of 

Rs particulars whereof were supplied to the defendants 


in writing on 1^...! and are also set forth in Annexure 

‘A' hereto. 

The plaintiff claims — 

Rs damages. 


PLAINT. 

196 . 

CARRIERS 

Of Passengers by Railway. 

CLAIM by a Passenger against a Railway Company for 
Personal Injuries sustained in a Collision, (k). 

1. The defendant railway company are carriers of passengers 
for reward. 

(k) Liability of a railway company : Although a railway company does 
not insure the safety of persons whom it undertakes to carry, the duty 
which it owes to such persons is of a highly onerous nature ; Jetvan 
Bam V. E.L By, Co., (1924) T. L. R. 51 Cal. 861. 

(k) Onus of proof : (Generally speaking, it is for the plaintiff in an action 
for negligence to establish (a) that the defendant was under a duty 
to take care towards the complaining party to avoid the damage com- 
plained of, (b) that there was a breach of that duty on the part of 
the defendant and (c) that the breach was the direct and proximate 
cause of tlie damage complained of. The onus of proving negligence 
is on the plaintiff and the mere proof of the happening of an accident 
is not as a general rule sufficient evidence to support the action. An 
exception to the general rule, however, occurs wherever the facts 
established are such that the proper and natural inference arising 
from them is that the injury complained of was caused by the defend- 
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2, On the 19..., the defendant company received 

the plaintiff in the train as a passenger for reward from 

to 


3. At abont 10 P. M. on the said date at a point 2 miles 

south of the said train, while driven carelessly and 

negligently by the defendant company's servants, collided with a 
Goods train which was upon the said railway, whereby the 
carriage in which the plaintiff was seated was thrown off the 
line and the plaintiff sustained severe personal injuries. 

Particulars of negligence : 

(Here state) 

Particulars of injuries : 

(Here state) 

4. By reason of the premises the plaintiff has suffered damage. 

Particulars of special damage : 

Loss of salary for two months as 

at Rs %)er month ... Rs 

Fees paid to Dr. ... ... ... Rs 

Cost of medicine ... ... ... Rs 


Total amount ... Rs. 


The plaintiff claims — . 

(1) Rs as special damage. 

(2) Rs. 1,000 for bodily pain and suffering. 


ant*8 negligence. Whenever there is a duty cast upon the defen<lant 
to exercise care and the circumstances under which the injury hap- 
pened are such that with the exercise of requisite care no . risk would 
have been caused in the ordinary course of events tlie burden is sliiftcd to 
the defendant to disprove his liability : Pauline If Souxa v. CaHsamalli, 
A. I. R. 193'1 Bom. 465; cf. East Indian Railway Kirkwood, {y^2l) 
I. L. li. 48 Cal. 757 ; East Indian Railway v. Kalidas Mukerjee^ (1900- 
01) L. R. 28 I. A. 144 (Case of injury to a passenger by fireworks carried 
by a fellow passenger : Held — As it was not the duty of the company 
to search every parcel carried by a passenger, the onus is on the 
plaintifi to show that the parcel containing the fireworks suggested 
danger). , 
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DEFENCE. 

lor. 

CARRIERS. 

Private Carriers. 

DEFENCE by Private Carrier to a Claim 
for Loss of Luggage. 

1. The said goods were lost by theft at some time and by some 
person unknown to the defendant and without any fault or neglect 
on the part of the defendant. 

2. Further, or in the alterative, there was a special contract 

in writing dated between the plaintiff and the defend- 

ant which provided that the defendant would not be liable for 
any loss or damage to the goods howsoever caused. 


DEFENCE. 

108 . 

CARRIERS 

Of Goods by Railway. 

DEFENCE by Railway Company to Claim for Non-delivery of 
Goods consigned under Risk Note, Form A. (1) 

1. The said goods were delivered in a bad condition and were 
liable to damage, leakage and wastage in transit and the defendant 
company accepted the said goods upon the terms of a special 
contract contained in Risk Note, Form A, signed on behalf of the 


(1) Onus of proof : Where the plaintifTs claim is based on non-delivery, 
it does not amount to an allegation of loss within the meaning of 
Sec. 77, Railways Act. Therefore when the plaintiff sues on the 
allegation of the *^non-delivery*' only, and has not admitted loss of 
the goods, the Railway Administration, must first of all prove that 
there has been ''loss'* of the goods, so as to bring their case within 
the scope of the special contract embodied in the risk note and when 
this is done the onus will shift to the plaintiff to prove that the loss 
• was due to "wilful neglect" on the part of the railway or its servants, 
etc. according to the terms of the risk note. The burden as regards 
the proof of loss will, of course, usually be light and formal evidence 
on the point may be sufficient to shift the onus to the plaintiff. At 
the same time the matter is of some importance from the plaintiffs 
standpoint as he will be able to cross-examine the witnesses produced 
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plaintifE, the consignor of the said goods, whereby the consignor 
agreed and undertook to hold the railway administration harmless 
and free from all responsibilities for the condition in which 
the goods might be delivered to the consignor at the destination 
and for any loss arising from the same, except upon proof that 
snch loss arose from miscondact on the part of the railway adminis- 
tration's servants. 

2. The said goods were lost by fire without any fault or neg- 
lect on the part of the defendant company’s servants. 

3. No notice in respect of the plaintiff’s claim was preferred 
in writing by or on behalf of the plaintiff to the defendant rail- 
way administration as required by Section 77 of the Indian Rail- 
ways Act. 

Or. 

No notice in respect of the plaintiff ^s claim was preferred in 
writing by the plaintiff or on his behalf, to the defendant railway 
administration within G months from the date of the delivery of 
the goods for carriage by the defendant company's railway, as 
required by Section 77 of the Indian Railways Act. 

Or, 

No notice under Section 77 of the Indian Railways Act in res- 
pect of the plaintiff's claim was preferred in writing by the plain- 
tiff or on his behalf, to the defendant railway administration as 
required by Sec. 140 of the said Act. 

4. The suit is not brought within one year from the date when 
the goods ought to have been delivered and the plaintiff’s claim, if 
any, is therefore barred by the Statute of Limitation. 

by the railway and may be able to elicit facts showing wilful neglect*’ 
on the part of the railway or its servants : E’ L By. v. Ptyara Lai, 
A. I. K. 1928 Lah. 774. A Railway Company is not entitled to rely 
upon the provisions of the risk note which pro tanto exempts it from 
liability, unless the plaintiff admits, or evidence has been adduced 
which satisfies the Court, that a loss has occurred. The term *'lo8s” 
as used in the ''risk note”, and in section 72 of the Railways Act, does 
not mean pecuniary or other loss suffered by the owner of the goods 
through being wrongfully deprived of the possession, use, or enjoy- 
ment thereof, but means loss of the goods while in transit, /ind such 
loss occurs whenever the Railway Company to which the goods have 
been consigned for conveyance involuntarily or through inadvertence 
loses possession of the goods, and for the time being is unable to trace 
them : East Indian Railway Co, v. Jogpat Singh, (1924) I. L. R. 51 
Cal. 615. Of, 9opiram v. Agents, E, L By,, A. I. R. 1926 Cal 612. 
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DEFENCE. 

109 . 

CARRIERS 

Of Goods by Railway. 

DEFENCE by Railway Company to Claim tor Loss of Goods, 
setting up Non-declaration of Value of Scheduled 
Articles, (m) 

1. The said goods were booked at the ordinary railway parcel 
rate and were lost by theft and the defendant Company have not 
been able to recover the same. 

2. The parcel delivered by the plaintiff to the defendant Com- 
pany consisted of which were articles mentioned in the 

second schedule to the Indian Railways Act, 1890, and exceeded 
100 rupees in value and the plaintiff did not declare its contents 
and/or their value at the time of the delivery of the parcel for 
carriage by the defendant Company. 


(m) Reference : Section 75 iilainly says that, when any articles mentioned in 
the second schedule are contained in any parcel or package delivered to 
a railway administration for carriage by railway and the value of such 
articles in the parcel or package exceeds one luindrcd rupees, the railway 
administration shall not be responsible for the loss, destruction and 
deterioration of the parcel or x^ackuge unless the person sending or deli- 
vering the parcel or package to the administration caused its value and 
contents to be declared or declared them at the time of the delivery of the 

parcel or packages for carriage by railway In the case of valuable 

goods declaration of value is a matter of importance to the railway 
administration as it would put the responsible officers of the railway on 
their guar<l and they would take special care to guard the said parcel. 
Under section 75, the railway administration may require the consignor 
to pay a percentage on the value of the parcel by way of compensation 
for increased risk. Though they are not compelled to require such 
additional payment, yet the declaration would put responsible officers of 
the railways on their guard and for lack of such a declaration the xdain- 
tiff would stand to suffer in the case of loss of his goods : Secretary of 
State V. Surjyamal, (19;W) I. L. U. 61 Cal. 599. When a person claims 
(|amages as the value of goods sent at the ordinary railway parcel rate 
and lost, it lies on him to prove that the parcel did not contain any of 
the excepted articles mentioned in the Second Schedule to the Railways 
Act, exceeding Rs. 100 in value. It is not for the railway administra- 
tion to prove that the parcel did contain such an article of such value : 
Secretary of State v. Oopalmalj (1930-31) 35 C. W« N. 452. 
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PLAINT. 

200 . 

CARRIERS 

Of Goods by Sea, 

CLAIM by Shipowner against Charterer for Failure to load, (u) 

1. By a charterparty dated it was mutually agreed 

between the plaintiffs, owners of the screw steamer called the 

of tons gross and.. tons net register, and the defend- 
ant, charterer, that the said steamer should after arrival at 

and after discharge of her inward cargo, if any, proceed under steam 
to Karachi via Suez Canal and there receive from the "defendant or 
his agents a full and complete cargo of cotton in full pressed bales, 
seed and/or wheat in bags and/or maize and/or other lawful mer- 
chandise and being so loaded should with all reasonable speed there- 
with proceed under steam via Suez Canal to or so near 

thereto as she could safely get and there deliver the cargo 
in accordance with the custom of the port for steamers on being 

paid freight at the rate of per ton, Knglish weight. It 

was also thereby agreed that the defendant should have 

working days to be computed from 24 hours (if berthed alongside the 
wharf otherwise 48 hours) after receipt by the charterer a written 

(n) Charterparty— nature of : It is a contract by which the whole or substan- 
tially the whole of the services of a ship arc let by shipowners to a 
person or persons in consideration of money paid as freight. 

(ii) Parties to contract : The parties to contract are primarily the shii)owncr 
and the shipper ; but in practice this contract is often made by ship- 
brokers or agents or master on behalf of the shipowner, and brokers or 
agents on behalf of the sliipper. To determine whether the principal 
or agent may be sued, it is necessary to look to custom or express agree- 
ment, intention of the parties as gathered from the charter, and the 
conduct of the parties in the transaction : Universal Steam Navi;/a- 
tion Co, Ltd. y. James MeKelvie (& Co.y (1923) A. C. 492. .See ‘Agents' 
under “Classes of Persons”, Chap. XI, pp. 73-76. The undisclosed 
principal of a party described as charterer may sue by giving evidence of 
his position : Drughorn v. Rederiakt. Trans- Atlantic y (1919) A. C. 203. 
(n) Measure of damages for failure to load : The measure of damages for 
failure to load is the amount of freight which would have been earned 
under the charter after deducting the expenses of earning it : Capper v. 
Forster, (1837) 3 Bing. N. C, 938 ; Cockhurn v. Alexander^ (1848) 6 O. P. 
791 ; Smith v. AT Quire, (1858) 3 II. & N. 554 ; Beyts, Craig dh Co. v. 
Otto Martin, (18^2) I. L. R. 16 Bom. 389. 
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notice from the master or agents that the vessel was clear of her 
inward cargo, in seaworthy condition and ready to load, and shoald 
the steamer be detained beyond the time stipulated for loading and 


discharging, demurrage should be paid at per day and pro 

rata for any part thereof. 

2. The said steamer arrived at Karachi on and the 


next day the master gave notice in writing to the defendant that the 
vessel was clear of her inward cargo, in seaworthy condition and 
ready to load and was lying alongside the wharf. 

3. No reply was received to tho said letter until...., when 

the defendant by letter wrongfully repudiated the said agreement. 

4. By reason of the premises the plaintiffs have suffered 
damage. 

Particulars : 

Freight payable on a full and complete cargo 
( tons) at..,. per ton ... Rs. 

Demurrage for 4^ days from to 

at per day ... ... „ 


Rs. 

Less expenses of voyage ... „ 


Net amount due ... Rs. 

The plaintiffs claim — 

Rs 


PLAINT. 

201 . 

CARRIERS 

Of Goods by Sea. 

CLAIM by Shipowner against Cargo-owner tor Freight, 
Demurrage, and Expenses, (o) 

1. The plaintiffs at all material times were and are the owners 
of the steamer which traded between the ports of L. and H. 


(o) Reterense : Argos^ Cargo ex, (1873) L. K. 5 P. C. 134. Freight is the 
reward payable to the carrier lor the safe curriage and delivery of the 
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2. On the defendant, a merchant dealing in petro- 


leum, oils and chemicals, delivered 150 barrels of petroleum (here-, 
inafter referred to as Hhe goods*), on board the said steamer in port 
L. to be sent to port H, and the Captain gave the defendant a bill of 
lading, the material terms whereof were the following : — 

(a) The defendant to take out the goods within 24 hours of 

the steamer’s arrival, or pa3' a day demurrage. 

(b) The goods to be delivered in good order and condition at 

port H, on payment of freight at the rate of in accord- 
ance with the charterparty dated.... 

3. The steamer, with a general cargo, sailed from L. on 

and arrived in the port of H. at ..p.m. on 

4. On the following morning, the authorities of the port of H. 
compelled the master of the steamer to take her away in conse- 
quence of the petroleum being on board. 

5. Thereafter the master took the said steamer to the neighbour- 
ing ports of and but was compelled by the author- 

ities, for the same reason, to leave those ports. 

G. On the steamer returned to H, and obtained per- 

mission to enter the outer harbour and discharge the goods 
into a lighter there. The goods remained in the harbour under 

the master’s control until when the steamer discharged 

the rest of her cargo at the quay and was ready to sail on her return 
voyage. During this time the bill of lading had not been pre- 
sented, nor had any request been made by the defendant or any 
holder of it for the delivery of the goods. 

7. The master under those circumstances, reshippod the goods 

which had been lying in the harbour between and 

and brought them back to L., giving notice in writing to the defend- 
ant of its arrival. 

Particulars of claim : 

Outward freight.. 

Back freight 

Demurrage 

Expenses for storage at H 

goods : Kirehner v. Venus, (1859) 12 Moore P. C. 36], 390. But safe 
carriage in the sense of delivery of goods in good condition is not neces- 
sary ; Dakin v. Oxley, (1864) 15 C. B. (N*. S.) 646, 665. The case of 
Argos, Cargo ex, supra, shows that actual delivery of goods is not neces- 
sary, readiness to deliver will suffice. 

(o) Right to sne : See ‘Carriers' under “Classes of Persons**, Chap IX; at pp. 

101 , 102 . . 

104 
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8. The defendant has not paid the aforesaid sam ox any portion 
thereof in spite of demand made in writing on 

The plaintiff claims — 

Rs .for freight, demurrage and expenses. 

PLAINT. 

308 . 

CARRIERS 

Of Goods by Sea. 

CLAIM by Indorsee of a Bill of Lading against Shipowner 
for Short Delivery and Damage to Cargo, (p) 

1. The defendants arc owners of the steamship 

2. On 19..., the defendants received on board the 

said steamship from one A. 6 . at upon receipt of Rs 

lump freight, 500 cases of tea weighing in good 

order and condition for carriage to upon terms and conditions 

stated in a bill of lading dated 19..., signed by the mas- 

ter of the said steamship for and on behalf of the defendants, 

whereby the defendants agreed to deliver the said goods in good 
order and condition at to the order of the shippers or 

(p) Indorsement oT a bill ot lading : A bill of lading is not a negotiable 

instrument in the sense that a bill of exchange is, and that 

tlie transferee of a bill of lading does not get a better title than the 
transferor : Nippon Yusen Kaisha v. Ramjiban Serowgeey (1937-38) 
L. K. 65 I. A. 263. The effect of iiidoi'sement of bills of lading is 
stated by Bowen, L. J., in Sanders v. Maclean, (1883) 11 Q. B. D. 327, 
341, thus : *'A cargo at sea while in the hands of the carrier is 
necessarily incapable of physical delivery. During this period of 
transit and voyage, the bill of lading by the law merchant is univers- 
ally recognised as its symbol, and the indorsement and delivery of 
the bill of loding operates as a symbolical delivery of the cargo. 
Property in the goods passes by such indorsement and delivery of 
the bill of lading, whenever it is the intention of the parties that the 
• property should pass ; just as under similar circumstances the pro- 
perty would pass by an actual delivery of the goods. And for the 
purpose of passing such property in the goods and completing the 
title of the indorsee to full possession thereof, the bill of lading, until 
complete delivery of the cargo has been made on shore to some one 
rightfully claiming under it, remains in fierce as a symbol, and car- 
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theii^ assigns. The plaintiff will refer to the said bill of lading for 
its terms. 

3. On 19..., the said bill of lading was indorsed by 


the said A. 6. to the plaintiff to whom the property in the goods 
passed by such indorsement. 

4. 200 cases were delivered in a wet and damaged condition 

on and 300 cases were not delivered at all, whereby the 

plaintiff has suffered damage. 

5. The said damage was caused by the negligence of the defend- 
ants, their servants or agents. 

Particulars : 

Sound value of 500 cases of tea ... Rs. 

Less value of 200 cases of damaged tea ... „ 


The plaintiff claims — 

Rs damages. 


Total Rs. 


PLAINT. 

303 

CARRIERS 

Of Goods by Sea. 

CLAIM by Vendors of Goods against Shipowners tor 
Conversion by wrongful Issue of Bills of Lading to 
Buyers after Notice of Vendor’s Lien and 
without the Master’s Receipts, (q) 

1. The plaintiffs are brokers and merchants of.Calcutta. 

ries with it not only the full ownership of the goods, but also all 
rights created by the contract of carriage between the shipper and 
the shipowner. It is a key which in the hands of a rightful owner 
is intended to unlock the door of the warehouse, floating or fixed, in 
which the goods may chance to be. The above effect and power belong 
to any one of the set of original bills of lading which is first dealt 
with by the shipper. Except in furtherance of the title so created of 
the indorsee, the other originals of the set arc, as against it, ]>crfcctly 
ineffectual and have no efficacy whatever, unless they arc fraudulently 
used for the purpose of deceit/’ 

(q) Reference : Nippon Yusen Kaisha v. Jiamjihan Serowgpc, (1937-38) L. R. 
651. A. 263. (In this case express notice was received by the ship- 
owners a{jter.the hills of lading had been issued to the Export Company. 
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2. The defendant Shipping Company at all material times 

were and are owners of the steamer and are hereinafter 

referred to as ‘the Shipping Company*. 

3. By a contract in writing dated the plaintiffs 

bought 250 bales of jute gunny bags from the L. Mills (hereinafter 


referred to as ‘the Mills’), and by another contract of even date 
they sold the same quantity of 250 bales to the defendants I. K. 
Company, Ltd,, hereinafter referred to as ‘the Export Company*. 

4. Both the above contracts stipulated for delivery free along- 
side the said steamer then lying in the port of Calcutta, and con- 
tained the following clauses : 

(a) Payments to be made in cash in exchange for 
Delivery order on sellers, or for Railway receipts, or for 
Dock receipts, ov for Mate*s receipts, which are to be handed 
by a dock’s ship’s officer to the sellers’ representatives. 

(b) The buyers hereby acknowledge that so long as 
such Railway receipts or Mate’s receipts whether in sellers’ 
or buyer’s name, are in the possession of the sellers, the 
lien of -the sellers as unpaid vendors, subsists both on such 
Railway receipts or Dock or Mate’s receipts and the goods 
they represent until payment is made in full. 


5. On ...the Export Company issued shipping instruc- 

tions to the plaintiffs who convoyed them to the Mills, 

b. On the Mills sent the goods alongside the steamer 


in lighters, and, the Shipping Company received the goods on 

board and issued Mate’s receipts and handed the same over to 

the Mills’ sarcar. 


'‘Not only was there no timeous notice to the appellants, but there is no 
ground for imputing implied notice”. ‘‘No doubt if the shipowner, 
before he issues the bill of lading, is given express notice that he is not 
to issue the bill of lading without the Mate’s receipt or to any one but 
the person who delivered the goods, he cannot disregard that notice. 
Even without express notice, he may be affected by notice to the same 
effect by knowledge of the actual circumstances of the case. But in 
the absence of any such notice the shipowner is bound to deliver bills of 
lading for the goods to the Export Company, who engaged the freight, 
who are owners of the goods, who are described in the document presen- 
ted by the Mills as the persons in whose names shipping documents 
have been taken out and whose names appeared in the Mate's receipts 
as the persons from whom the goods were received”)* 
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7. The plaintiffs obtained the Mate's receipts from the Mills 

on against jjayment and on they tendered them 

to the Export Company who defaulted in payment. 

8. Thereupon the plaintiffs on 19..., gave notice in 

writing to the Shipping Company that they had an unsatisfied claim 
against the Export Company for the price of goods and that the 
Shipping Company must not issue the bills of lading to the Export 
Company without the Mate's receipts or to any one but the persons 
who delivered the goods. At all material times the Shipping Com- 
pany had also knowledge of the terms of contract between the 
plaintiffs and the Export Company and of the circumstances under 
which the Mate’s receipts did not come into the hands of the Export 
Company. Yet the Shipping Company issued the Bills of Lading to 

the Export Company on... 19..., on their own letter of 

guarantee. 

9. On 19,.., the said steamer proceeded to its destina- 
tion and the goods were delivered at. on presentation of the 

bills of lading by to whom the Export Company had 

indorsed the same. 

10. The defendants are in the premises liable for wrongful 
conversion of the bales. 


Particulars of claim : 

Value of 250 bales ... ... ... Rs. 

The plaintiffs claim — 

Rs against the Export Company as the price 


of goods, and against the Shipping Company as damages for 
conversion of the goods. 

PLAINT. 

204 . 

CARRIERS 

Of Goods by Sea. * 

CLAIM by Charterer against Shipowner tor Failure to carry Cargo 

1. The defendants at all material times were and are the owners 

of the steamship Mary. • 

2. By charterparty dated, 19..., and made between the 

defendants as the owners of the said steamship and the plaintiffs as 
charterers, it was agreed that the said steamship should forthwith 
proceed to and there load a full and complete cargo of 
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coal weighing 1500 tons npon terms and conditions therein set forth 

and thence proceed, to..... and there deliver the same to 

the plaintiffs or their agents, on being paid freight at the rate 
of..., per ton. 

3. By a contract in writing dated 19.. •, the plaintiffs 

had agreed to sell and one 6 & Co. had agreed to purchase 1500 tons 

of coal at the price of ....per ton subject to the condition that 

the said coal should be delivered to them or their agents at 

by 19... The defendants at all material times had notice 

of the said contract and of the fact that the plaintiffs entered into 
the said charterparty in order to fulfil their obligations under the 
said contract. 

4. In breach of the said charterparty the said steamship did not 

proceed forthwith or at all to .....and on the said 

G. & Co. repudiated the said contract (as they were entitled to do), 
by reason whereof the plaintiffs have suffered damage. 

Particulars : 

Loss of profit under the said contract ... Rs 

The plaintiffs claim — 

Rs damages. 

DEFENCE. 

306 . 

CARRIERS 

Of Goods by Sea. 

DEFENCES to Claim on a Bill of Lading or Charterparty for 
Damage and Short Delivery, (r) 

1. The defendants deny that any of the said goods were deliver- 
ed in a damaged condition, or that they failed safely or securely to 
carry the same, as alleged or at all. 

2. The said bill of lading incorporated and was made subject to 
the terms provisions and conditions of the Carriage of Goods by Sea 
Act XXVI of 1V25 and the Schedule thereto. 

(r) Ei^emptldns from liability : 

(i) for damage arising from act, neglect or default of the master, 
mariner or the servants of the ship : Art. IV rule 2 (a) of the 
Schedule to the Carriage of Goods by Sea Act XXVI of 1925 ; 

(ii) for damage arising from latent defects : Art. IV rule 2 (p) of the 

Schedule to the said Act ; « . 
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3. If any of the said goods were delivered in a damaged condi- 

tion (which is not admitted) such damage occurred by reason of act, 
neglect or default of the master, mariner or the servants of the 
defendants in the navigation and/or management of the ship, name- 
ly, in not and in not 

4. Further, or in the alternative, the damage arose from latent de- 
fects of the goods not discoverable by due diligence and/or arose from 
insufficiency of packing, the boxes containing the goods not having 
been tin-lined or protected sufficiently or at all against damage. 

5. The damage claimed exceeds the equivalent of £100 in rupees 

and the nature and value of the goods were not declared by the 
shipper before shipment or inserted in the bill of lading. (Or, The 
goods are of the value of...,. but the shipper knowingly mis- 
stated the value of the goods as ). 

(). The suit is not brought within one year after delivery of the 
goods or the date when the goods should have been delivered. 

PLAINT. 

206 . 

CARRIERS 

Of Goods by Air. 

CLAIM by Consignor against Carriers for Damage for 
Loss of Goods, (s) 

1. By an air consignment note dated duly signed, 

the defendants for consideration therein stated, agreed to carry in 

their air craft certain packets containing the 

property of the plaintiff, then delivered to the defendants and 
accepted by them, from to...... subject to the rules 

(iii) for damage arising from insufficiency of packing : Art. IV, rule 
2 (o) of the Schedule to the said Act ; 

(iv) where the nature or value of the goods were not declared by the 
shipper : Art. IV, rule 5 of the Schedule to the said Act ; 

(v) where the shipper knowingly mis-stated the value of the good*) : 
Art. IV, rule 5 of the Schedule to the said Act ; 

(vi) where the suit is not brought Within one year after delivery of the 
goods, etc. : Art. Ill, rule 6 of the Schedule to the said Act ; Haji 
Shalcoor Qany Firm v. Volkart Bros., A. I. R. 1931 Sind 124. 

(s) Air Consignment Notei what , Is: See Rules 5 to 8, Chap. II, Fart III, 

First Schedule of the Carriage by Air Act, XX of 1931. 

(s) Parties to salts % Under Rule 14 of the above Schedule, Part III, the 
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Felating to liability contained in the First Schedule to the Carriage 
by Air Act, XX of 1934. 

2. During the carriage, some of the packets dropped into the 
sea and were lost. 

Particulars of Goods lost and their value : 

The plaintiff claims — 

Rs damages. 


PLAINT. 

8or. 

CARRIERS 

Of Goods by Air. 


CLAIM against Cavriers by Air tor Damage occasioned 
by Delay in carrying Goods- (t) 


1, By an air consignment note dated. the defendants, 

for consideration therein stated, agreed to carry by thoir aircraft 


consignor and the consignee can respectively enforce all the rights 
given them by rules 12 and 13, each in his own name, whether he 
is acting in his own interest or in the interes t of another, xn'ovided that 
he carries out the obligations imposed by the contract. 

(s) Liability of the carrier : Under Rule 18, Part II, Chap. Ill of the First 
Schedule to the Act, the carrier is liable for damage sustained in the 
event of the destruction or loss of, or of damage to, any registered 
luggage or any goods, if the occurrence which caused the damage so 
sustaineil took place during the carriage by air. Under Rule 20, the 
carrier is not liable if he proves that he and his agents have taken all 
necessary measures to avoid the damage or that it was impossible for 
him or them to take such measures. Of. Rule 20 ( 2 ) and Rules 21 
and 25. 

(s^ Extent of liability : Rule 22 (2), Part II, Chap. Ill of the First Sche- 
dule to the Act. 

(8) Jurisdiction : An action for damages must be brought at the option of 
the plaintiff before the Court having jurisdiction where the carrier is 
ordinarily resident, or has his principal place of business, or has an 
establishment by which the contract has been made or before the 
Court having jurisdiction at the place of destination : Rule 23, Part 
•11, Ciiap. Ill of the First Schedule to the Act. 

(s) Llmitatibii : The right of damages shall be extinguished if an action is 

not brought within two years, reckoned from the date of arrival at the 
destination, or from the date on which the carriage stopped. 

(t) Liability of Carrier : Under Rule 19 of Schedule 1 of the Ind. Carriage 

by Air Act, XX of 1934, the carrier is liable for damage occasioned by 
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certain goods (hero specify) received by them from the 

plaintiff and to deliver them to A. B., the consignee, at on 


the da 3 ' of Alternatively, the said goods wore to 

be delivered within a reasonable time which expired on that day. 

2, The said goods were not delivered until fifteen days after the 
said date, and in consequence the goods were deteriorated and the 
plaintiff has suffered damage. 

Particulars oj damage : 

The plaintiff claims — 

Rs damage. 


PLAINT. 

a 08 . 

CARRIERS 

Of Passengers by Air. 

CLAIM by Executor against Carriers by Air for the Benefit 
of Dependents of a deceased Passenger, (a) 

1. The plaintiff is the executor of the will of A. B., deceased, 
and brings this suit for the benefit of the widow, and the children 
of the said A. B. 

delay in the carriage by air of passengers, luggage or goods. Under 
Rule 20 the carrier is not liable if he proves that he and his agents have 
taken all necessary measure to avoid the damage or that it was impossi- 
ble for him or them to take such measures. Cf. Rule 25. Under Ruje 
13 (3), Chap. II, Part III, Schedule T, if the carrier admits the loss of 
the goods, or if the goods have not arrived at the expiration of seven 
days after the date oti which they ought to have arrived, the consignee 
is entitled to put into force against the carrier the rights which flow 
from the contract of carriage. 

(t) Who may sue: Either the consignor or the consignee: Rule* 14, Part III, 
Chap. IF, Sch. I of the Act. 

(t) Plaee of suing : Rule 28, Chap III, Fart III, Sch. I of the Act. 

(t) Air Consignment Note, requirements ot : Sec Part II First Schedule 
to the Ind. Carriage by Air Act, XX of 1934. ♦ 

( 11 ) Liability ot carriers In the event of the death of a passenger : Under 
Rule 1, Second Schedule of the Indian Carriage by Air Act, XX of 
1934, the liability shall be enforceable for the benefit of such of the 
members of the passenger's family as sustained damage by reason 

105 
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Particulars of the persons on irhose 
hehalf the suit is hrought : 

0. D. ... ... Widow. 

K. F. ... ... Son aged 

G. IT. ... ... Daughter aged 

2. At all material times the defendants were carriers of pas- 
sengers by air. 

3. On or about the defendants received the said A. 

H. on board the aircraft as a passenger for reward from 

to 

4. On at al)oat while the said A. B. was 

on board the said aircraft as such passenger, an accident occurred 
to the said aircraft in consequence of which the said A, B. was 
killed. 

Particulars of the accident : 

5. The said A. B. was forty years of age and was employed 

in at a salary of Rs a month. By his death 

his widow and children have beer^ deprived of all means of 
living. 


Particulars of damage : 

The plaintiff claims — 

Rs damage. 

of his death. In this rule the expression “member of a family*’ 
means wife or husband, parent, step-parent, brother, sister, half- 
brother, half-sister, child, step-child, grandchild : Provided that, in 
deducing any such relationship as aforesaid, any illegitimate person 
and any adopted person shall be treated as being, or as having been the 
illegitimate child of his mother and reputed father or, as the case may 
bet of his adopters. Under Sec. 2 (4) of the said Act: “Notwith- 
standing anything contained in the Indian Fatal Accidents Act, XIII of 
1855, or any other enactment or rule of law in force in any part of 
British India, the rules contained in the First Schedule shall in all 
<*ases to which those rules apply, determine the liability of a carrier 
in respect of the death of a passenger, and the rules contained in the 
Second Schedule shall determine the persons by whom and for whose 
benefit and the manner in which such liability may be enforced.” 

(u) .Wlio may sue : The action may be brought by the personal representa- 
tive of the passenger or by any person for whose benefit the liability 
under Rule 1 is enforceable : Rule 2 of Second Schedule. 

(u) Extent of damage : Maximum limit, 125000 francs : Rule 22 (1) 
Chap. HJ, Sch. I of the Act, “Any sum in francs mentioned in rulq 



ft. IV. ] 


Forms of Pleadings 

PLAINT. 

^ 09 * 

CARRIERS 

Of Postal Articles and Telegrams. 

CLAIM by Sender for Failure on the Part of Postal Authorities 
to collect Value of a Value Payable Parcel, (v) 

A. B. residing at 

Plaintiff 

vs. 

Governor General in Council 

Defendant 

Tho plaintiff states : — 

» 

1. On the plalntiif delivered a parcel containing 

silver jewellery of the value of Rs. 500 to the Postmaster of the 

Post Office, for transmission to one K. 0. at Colombo, Ceylon, 

22 of the First ^Schedule bIuiII, for the purpose of any action against 
a carrier, be converted into rupees at the rate of exchange i>i’cvailiiig 
on tho date on which the amount of damages ti> be paid by tho 
carrier is ascertained by the Court.*’ : Beev 2 (5), lud. Carriage by Air 
Act, 1934. 

(u) Place ol suing : Rule 28, Chap. Ill, Bch. I of the Act. 

(v) Suits by or against Post and Telegraph Authorities as Carriers : Bee 

'’Carriers** under “Classes of Persons”, Chap. IX, pp. 107, 108. 

(v) Who to bo sued : The suit is to be brought against the ( foverrior- 
(Tdicralin Council, under sec. 79 of the C. P, Code as substituted by 
the Oovcrninent of India (Adaptation of Indian Laws) Order 1937. 

(v) Liability of Central Government : The Proviso to sec. 34 of the Ind. 
Post Office Act, 1898, as substituted by the Government of India 
(Adaptation of Indain Laws) Order, 1937 runs as follows— "Provided 
that neither the Central (rovcniment nor the Beerctary of State shall 
incur any liability ill respect of the sum specified for recovery, unless 
and until that sum has been received from the addressee”. Bee MoUti 
llungaya Chetty v. Secy, of State, (1905) I. L. H. 28 Mad 213. (The cflect 
of the proviso is that the Post Office does not guarantee the collection 
of the money, but it does not absolve it from the common law liablity 
to pay damages for delivering the parcel without collecting the money. 
The Post Office, in order to meet the requirements of traders and others 
who wish to recover the value of articles supplied by them, undertakes, 
oil the payment of certain fees, to act as their agents for the itolloction 
of the money (sec rule 130, Indian Postal Guide) so that the Post 
Office is bound by contract to collect the money when it delivers the 
article. If the Post Office for any reason lu^glccts to collect the money as 


3^5 
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as a value payable article. The plaintlfl: also registered and insured 
the parcel for Rs. 500 and duly paid the fees and obtained a receipt, 
and the said Post Office took charge of the said parcel. 

2. The Post Office delivered the said parcel to the said addressee 
without collecting its value from him and failed to pay the money 
or return the article to the plaintiff inspite of demands in writing 


made on and 

3. On the plaintiff caused a notice in writing under 


Section 80 of the Civil Prodedure Code to be served on 

a Secretary to the Central Government, claiming the said sum of 
Rs. 500. 

The plaintiff claims — 

Rs 


PLAINT. 

210 - 

CHAMPERTY. 

CLAIM by Financier to enforce Champertous 
Agreement, (w) 

1. The defendant, a Hindu married woman, was the absolute 
owner of certain immovable properties of considerable value which 
had devolved upon her as her mother’s stridhan. Particulars of the 
said properties are set out in Schedule “A” hereto annexed. 

2. A,B., the defendant’s brother and a man of position and in- 
fluence, withheld the said properties from the defendant and wrong- 
fully claimed thegm as his own. 

3. In 19..., the defendant’s husband requested the 

plaintiff, his brother-in-law, to finance the intended litigation for 
recovery of the said properties in consideration of a share in the said 
properties. 

agreed to by it for consideration it has committed a breach of contract 
for which it is liable to pay damages). 

(v) Notice under Sec. 80, C. P. Code : In the case of a suit against the Cen- 
• tral Government, notice has to be served on a Secretary to that 

Government. 

(w) Reference : Valluri Ramanamma v. Marina Viranna, (1930-31) 35 C. W. 

N. 633, 639 P. 0. It has long been held that in India agreements to 
finance litigation in consideration of having a share of property, if 
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4. By an agreement in writing dated 19..., made bet- 

ween the plaintiff and the defendant, the plaintiff agreed to contri- 
bnte one qaarter of the costs of the litigation, and, in the event ot 
failure, to pay one-qaarter of the costs that might be awarded to the 
other side, and the defendant agreed, in the event of success, to con- 
vey and make over to the plaintiff one-qaarter of whatever she might 
recover. 

5. In 19..., a snit (No of 19...) launched on the 

original side of the High Court of by the defendant against 

the said A. B. for declaration of title and recovery of the said 

properties, was decreed after contest on An appeal from 

the said decree was dismissed with costs on 

6. The defendant recovered the said properties on or about 

19 ... 

7. The plaintiff had contributed Rs being one- 

quarter of the costs of litigation, yet the defendant has not conveyed 
or delivered to the plaintiff one-quarter or any portion of the pro- 
perties recovered in spite of demands in writing dated 

and 

The plaintiff claims — 

1. One-quarter of the properties recovered, or Rs 

their value, and 

recovered, are not per se opposed to public policy. They may be so if 
the object of the agreement is an improper one, such as abetting or 
encouraging unrighteous suits or gambling in litigation ; or their en- 
forcement against a party may be contrary to the principles of equity 
and good (jonscience, as unconscionable and extortionate bargains.) : 
Amriia Lai Baisya v. Pratap Ghandraf (19110) 52 O. L. J. 492. When 
such agreements are extortionate and inequitable, effect should not bo 
given to them, although compensation for legitimate expenses may 
properly be awarded : Kiintcar Uam Lai v. Nil Kanth, (1892-93) L. B. 
20 I. A, 112. Cf. Alojpi Parahad v. Court of Wards, A. I. R. 1938 Lah. 
23, and U Pe Qyi v. Mg. Thein Shin, (1923) I. L. R. 1 Rang. 565, (where 
the agreement in question was held unconscionable and therefore in- 
valid) ; Harilal Nathalal v. Bhailal Pranlal, A. I. R. 1940 Bom. 143. 

(w) Burden of proof : In a suit to recover money given to finance litigation 
the burden of proving that the litigation was just and that the agree- 
ment to finance it was just atid etiuitable is on the plaintiff. Where 
persons hiiance litigation by subscriptions, an agreement by Which the 
subscribers are to receive half the decretal amount is on the face of it 
inconsistent with any suggestion that the subscribers arc actuated by 
proper motives, that is to say, to help a litigant who is unable to finance 
himself in the pursuit of a proper claim : Babu Bam v. Ram Charan 
Lai, A. I. R. 1934 All. 1023. 



838 


Poi^s of Pleadings [ Pt. iV. 

2. Rs..... damages for withholding the same. ' 

3. In the alternative, Rs as compensation for 

legitimate expenses incurred by the plaintiff in connection 
with the aforesaid law-suit. 


PLAINT. 

ail. 

CHARGE 

Created by Act of Parties. 

CLAIM to enforce Charge created in a Partition Deed, (x) 

1. The plaintiff and the first and second defendants are brothers. 

2. In 19..., there w^s a partition among the plaintiff and his 

said brothers, and the said partition was effected by a registered 
partition deed dated 

3. On the date of the said partition deed there was due by the 

plaintiff and his said brothers to one K. D. a sura of Rs 

under a mortgage decree obtained by him in O. S. No of 

19..., on the file of the 

4. By the said partition deed there was a division of the pro- 
perties and also an apportionment of the aforesaid mortgage debt in 
the following proportion : 


Plaintiff’s share ... 

• •• 

... Rs 

First defendant’s share 

••• 

... Rs 

Second defendant’s sharo 

... 

... Rs 


The properties allotted on partition to the first and the second 
defendants are respectively specified in Schedule A and B hereto. 

(x) Reference : Abdul Raxak v. Abdul Jiakiman, A. I. B. 1933 Mad. 715 
(Tlic indemnity clause in the partition deed undoubtedly creates a charge 
in favour of the person for any excess sum paid hy him over and above 
his share of the debt, on the properties of the other sharers in proportion 
to the sums which they should have paid but defaulted to pay. Tlic 
express undertaking to re-imburse the person who sustains such loss, 
by paying the amount found due to such person from out of the specific 
properties allotted in the partition deed to their respective shares is 
cmflicient to create a charge on those properties within the meaning of 
♦Section 100, Transfer of Property Act The purchaser defend- 

ant must be deemed to have made the purchase with full knowledge 
of the arrangement come to among the brothers as set forth in the 
partition deed and, at any rate, he must be deemed to have had con- 
structive notice of the covenants contaiued gtherein. He being an 
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5. Tbo said partition deed also provided that each of the brothers 
should pay his share of the said debt together with proportionate 
interest thereon at 6 per cent, out of the specific properties allotted to 
him and that in case the properties allotted to the share of one 
brother should be made liable for the debts due by the other brothers 
they and the properties falling to their shares should be liable for 
the loss caused thereby. 

6. The first and the second defendants defaulted in payment of 
their respective shares aforesaid, whereupon the properties allotted 
to the plaintiff's share were brought to sale. 

7. In order to avert the said sale the plaintiff was obliged to 

deposit into Court on Rs including interest and 

subsequent costs in full satisfaction of the aforesaid mortgage 
decree. 

8. Out of the said sum of Rs t.... the first defendant is 

liable to pay Rs and the second defendant Rs 

Particulars .• 

9. After the partition aforesaid the first defendant sold items 1 

and 2 of Schedule “A,'’ and second defendant, items 3 and 6 of 
Schedule to the third defendant by registered sale deeds dated 

and respectively. 

The plaintiff claims — 

(1) Rs .from the first defendant and Rs,... 

from the second defendant. 

(2) Declaration that the properties specified in Schedules 
“A” and “B” hereto are respectively subject to a charge in 
plaintiff’s favour for the recovery of the aforesaid sums. 

(3) Decree under O. xxxiv, r. 4 of the Civil Procedure Code 
in Form No. 5 A in Appendix D to the first Schedule thereto 
as amended by Act XXI of 1929. 

attestor to the partition deed and mention of that deed having been 
made in every one of the sale deeds obtained by that defendant his 
omission to ascertain the contents of the partition deed should be 
construed as wilful absention from inquiry which he ought to have 
made.), 

(x) Bona fide purchaser for value without notice— onus of proof : It is for 

the defendant to take the defence and to prove that he is a iwna fide 
purchaser for value without notice. Cf. Akhoy Kumar v. Gorporation 
of Calcutta, (1915) I. L. R. 42 Cal. 025, 036. 

(x) For Registration, Limitation, Form of decree, Rights of charge-hohler 
and Conditions of charge, see notes under Form No. 212, 
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PLAINT. 

312 . 

CHARGE 

Created by Act of Parties. 

CLAIM to eoforce a Charge tor Payment of Annuity, by 
a Person in whose Favour the Charge was created 
but who was not Party to the Agreement 
creating the Charge, (y). 

1. The parties at all material times were and are Mahomedans. 

2. On the plaintiff, then a minor, was married to 

R. K., a son of the defendant. 

In accordance with the arrangement made between the 
defendant and the father of the plaintiff on the occasion and in 
consideration of the marriage of the plaintiff with the said R. K , 

the defendant executed a document on whereby he 

agreed to pay the sum of Rs. 500/- a month “in perpetuity"* to the 
plaintiff for her KJiarch-i-pandan from the date of the marriage, 
and made the payment of her allowance a charge on the immovable 
properties therein specified. Particulars of the said properties are 
also specified in Schedule “A” hereto, 

4. The defendant has not paid the plaintiff her allowance 
since 


Particulars a/ claim : 

Arrears of monthly allowance from to 

Rs 

• ••• ••• 

5. The plaintiff attained majority on 

(y) Reference : Khaicaja Muhammad Khan v. Husaini Begam, (1910) 1. L. 
11. 32 All. 410 r. G. (It was contended, on the authority of Twaddle v. AU 
kimon, (1861) I. B. & S. 393, that as the plaintiff was no party to the 
agreement she cannot take advantage of its provisions. With refer- 
ence to this it is enough to say that the case relied upon was an action 
of assumpsit, and that the rule of common law on the basis of which 
it was dismissed is not, in their Lordships’ opinion, applicable to the 
•facts and circumstances of the present case. Here the agreement 
executed by the defendant specifically charges immovable property 
for the allowance which he binds himself to pay to the plaintiff ; she 
is the only person beneficially entitled under it. In their Lordships’ 
judgment, although no party to the document, she is clearly entitled 
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The plaintiff claims — 

(1) Rs 

(2) A declaration that the said allowance is charged oq 
the properties specified in the schedale hereto. 

(3) Decree uoder O. xxxiv, r. 4, of the Civil Procedare 
Code in Form no. in Appendix D to the first Schedale 
thereto, as amended by Act XXI of 11^29. 

PLAINT. 

S13. 

CHARGE 

Created by Operation of Law. 

CLAIM by Corporation to enforce Statutory Charge for 
Payment of Consolidated Rates, (z). 


1. Premises no Calcutta, is debutter property be- 

longing to Idol of whom the defendant A. 6. is the 


to proceed in equity to enforce her claim. By the agreement on which 
the present suit is based the defendant hinds himself unreservedly 
to pay to the plaintiff the fixed allowance.). 

(y) Bights of a charge-holder : Sec. 100 of the Transfer of Property Act, 
1882, provides : Where immovable property of one person is by 
act of parties or operations of law made security for the payment of 
money to another, and the transaction does not amount to a mortgage, 
the latter person is said to have a charge on the property : and all the 
provisions hereinbefore contained which apply to a simple mortgage 
shall, so far as may be, apply to such charge." 

(y) Form of decree : See Corporation of Calcutta v. Kumar Arun Chandra 
Singha, (1933 34. 38 C. W. N. 917, 920. 

(y) LimiUtlon : 12 years under Art. 132, Ind. Lim. Act. 

(y) Registration : The words '^any right, title or interest" in Sec. 17 (i) (b) 
of the Indian Registration Act include a mere charge on immovable 
property as it is a right in immovable property : Imperial Bank of 
India v. Bengal National Bank, (1931) I. L. R. 58 Cal. 136; Ran- 
gampudi v. Venkatesuparlu, A. 1. R 1934 Mad. 713 ; Amratlal 
Oordhandas v. KeahaHal Kuberdas, A. I. R. 1926 Bom. 49) ; cf. Maina 
V. Bacheki, (1936> [.L.R. 23 All. 6')5 (ease of charge created by decree). 

(y) Charge created by act of parties ''Conditions : In order to make a 

property security for payment of money, the property must be speci- 
fied and not described in general terms and a charge cannot be 
created on a future contingency : Mohini Dehi v. Puma Saithi, (1931- 
32) 3d G. W. N. 153 ; cf. Kesari Mai v. Tansukh Bat, A. I. R. 19J4 
Lah. 765. 

(z) Reference : Corporation of Calcutta v. Kumar Arun Chandra 

106 
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shebait. At all material times the defendant O. D. was the lessee 
and the defendant E. F. the mortgagee of the said C. D. in respect 
of the said property. 

2. The tnnnicipal rates and taxes amonnting to pay- 

able to the plaintiff Corporation in respect of the said premises are 
in arrears. 


Particulars of Claim ; 

The plaintiffs claim — 

(1) Rs 

(2) A declaration that the plaintiffs have a first charge 

on the premises no for this sum with interest 

at 6 per cent, 

(II) Decree under O. xxxiv, r. 4, of the Civil Procedure 
Code in Form No. 5A in Appendix D to the first Schedule 
thereto, as amended by Act XXI of 1929, 


Sinffha, (lO!Vb34) 38 C. W. N. 917 (In this suit the defence of the 
shebait defendant was that the Corporation had similar charges over 
Other properties and hence under Sec. 67A of the I ransfcr of Property 
Act, tlic Corporation must enforce all such charges in one suit. Held : 
by his Lordship T/)rt- Williams J., at p. 919, ‘ Careful examination of 
the terms of S*cc. 67A makes clear, in my opinion, that it was not 
intended to apply to securities created by operation of law, such as 
istatiitory charges, but only to consensual securities which are created 

by act of parties... Moreover, the language ot the section is 

inapproju'iate in other respects to a statutory charge such as that 

created by sec. 201 of the Calcutta Municipal Act It is true 

that the logical result of this construction of Sec. 67A is, that see. 67 
also, which* contains the same words ‘‘in the absence of a contract to 
the contrary’’, docs not apply t > securities created by operations of 
law, and thus the owners of such securities cannot avail themselves of 
the benefit of the provisions therein contained. Biit the Act was not 
intended to be exhaustive and does not profess to be a complete Code, 
and does not deal with the transfer of movables, or charges upon 
movables, such as are referred to in sec. 2u5, Calcutta Municipal Act. 
In any case not covered by the Act. the Court is entitled to apply rules 
of English Law which are not inconsisttmt with the Act and the holder 
* of a statutory charge is entitled to a decree for sale. For all these 
reasons, 1 entertain no doubt that sec. 67A does not apply to statutory 
charges created under the provisions of sec. 205 of the Calcutta Muni- 
cipal Act.’b, Cf. Akhoy Kumar y. Corporation of Calcutta, (1915) 1. 1^. 
R. 42 Cal. 625, 
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PLAINT. 

214 

CHARGE 

Created by Decree of Court. 

CL AIM* to enforce Charge created by a Decree of Court, (a) 

1. One D. B., a Hindu governed by the Mitakshara, died 
February 2nd., 1920, survived by the plaintiff, his widow, and his 
two brothers, defendants A. B. and C. B. 

2. In 1921, A. B. instituted a suit for partition in the Court 

of (Suit No. of 1921) against 0. B. and the 

plaintifiC herein. 

3. By the compromise decree dated t 1922, and made 

in the said suit, the properties, subject-matter of the suit, were 
divided between A.B. and C. B., and the plaintiff herein was declared 
entitled to receive from them Rs. 50 per month by way of main- 
tenance, and a charge was created on the properties respectively 
allotted to the said A. B. and C. JB. for payment of the said main- 
tenance. The properties allotted to A. B. are specified in Schedule 
‘A,’ and those allotted to C. B. are specified in Schedule *B,' hereto. 

4. By an indenture of conveyance dated 1925, A. B. 

sold items 1 and 2 of the said Schedule ‘A^ to the defendant T. D. 

5. The plaintiff has not received any maintenance from the 
defendants A. B. and C. B. or from either of them since November 
1935. 

Particulars of claim : 

Arrears of maintenance from November 1935 upto Rs 

The plaintiff claims — 

1. Rs arrears of maintenance. 

2. A declaration that the properties purchased by the 
defendant T. D. are subject to the charge in- plaintiff’s 

(a) Reference: Hemlata Dehi v. Bhoivani Charan Roy- (I9J14-3')) 39 C. W. N. 
725 (In this case a charge >yas created by a compromise decree and the 
suit was for recovery of arrears oE maintenance for 11 yeura and 9 
months and for a declaration that the a Icnations of the properties 
subseque t to the decree weri* subject to the charge. Several defences 
were raised, first, the suit was barred by Statue of Limitation and was 
not maintainable having regard to sec. 47 of ihe C. P. Code and that 
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favour created by the decree dated in Suit No 

of aforesaid. 

3. Decree under 0. xxxiv, r. 4 of the Civil Procedure Code 
in Form No. 5 A in Appendix D to the First Schedule 
thereto, as amended by Act XXI of 1929. 


DEFENCE. 

215 . 

CHARGE 

Created by Act of Parties. 

GENERAL DEFENCES to Claim to enforce Charge created 
by Act of Parties, (b). 

1. The words used in the document sued on do not amount to 
a charge. 

2. The properties on which the alleged charge was intended 
to be created are not specified. 

3. Further or in the alternative, the charge, if any, was created 
on a future contingency. 

4. The document creating the charge requires registration and 
Is not registered. 

5. The suit is barred by the provisions of Section 47 of the 
Civil Procedure Code, 


the purchaser defendants not having notice of the charge are not bound 
by the charge and consequently there should be no declaration as 
against them. Held by Mitter and Patterson JJ., (1) the suit was in 
time having been instituted within 12 years of the date when the 
arrears fell due ; (2) the decree was merely a decree declaring a charge 
and there was no express provision in the decree that the deeri eholder 
would be entitled to realise his dues by execution of the decree and the 
suit was competent ; (il) the question of notice does not arise when the 
charge is created by the decree ). Cf. Hari Sankar Rai v. Tapaikuer^ 
A. L R. 1926 Pat 31. 

(b) Condition of a valid eharge : Mohini Debiy. Puma Sashi^ (1931-32)36 
O. W. N. 153. Cf Kesari Mai v. Tam^skh Rai, A. I. R. 1934 Lah. 765. 

(b) Want of registration: Imperial Bank of India v. Bengal Rational 
Bank (1931 1 L R. 58 Cal. 13U ; Ranyampudi v. Vtnkateswarlu, 
A. I. R. 1934 Mad. 713. 

(b) Bona fide purchaser for valne withont notice : Akhoy Kumar v. 
Corporalionjof Cb/eufto, .(1915) I. L. R. 42 Cal. 625^ 
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6. The plaintiflE’s claim, if any, is barred by the Statute of 
Limitation. 

7. (If the written statement is on behalf of a purchaser- 
defendant, add — ) This defendant is a hona-fide purchaser for 
value without notice of the charge alleged. 

PLAINT. 

2ia 

CLUBS. 

Members' Club. 

CLAIM by Seller against Members of a Club who 
authorised the Secretary to order Goods, (c) 

1. At all material times the defendants were among the 
members of the managing committee of a club at 


known as club, and at all material times the defendant 

no. 1 was the secretary of the said club. 

2. On the defendant no. 1 verbally represented to 


the plaintitf that he as the secretary of the club had been author- 
ised by a resolution passed at a meeting of the managing com- 
mittee of the said club held on and at which the said mem- 

bers were present to place an order with the plaintitT for 20 tons 
of Portland cement at rupees per ton. 

.3. The plaintiflE on the faith of the said representation and 
induced thereby supplied the said cement at the request of the 
defendant no. 1 to the said club on 


(c) Liability of raembers of club : A creditor may sue individually the 
members who actually authorised the order : 8co ^Clubs' under 
‘Classes of Persons’, Part II, Chap. JX, pp. 261, 262. Cf. Sec. 235, Ind. 
Gont. Act. 

(c) Decree against Managing CommitteOf it binds association : When a 
decree is made against named members of the managing committee 
and provides that it is not to be executed against them personally, 
it amounts to a decree against them in their representative capacity 
and will bind the association even if the managing committee change 
after the decree. Such a decree can bo executed against thcr assets of 
the association at the time of execution, provided all the members of 
the present managing committee are brought on the record before 
execution is proceeded with: Tara Prasanaa Ganguly v. Nares 
OAawdra, (1932-33) 37 C. W. N. 495. 
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4. The defendants have not paid the price of the said coal 
and are disowning liability therefor. 

The plaintiff claims — 

Rs against all the defendants, alternatively, 

against the defendant no. 1 as damages for misrepresen- 
tation. 

PLAINT. 

sir. 

CLUBS. 

Members' Club. 

CLAIM by Creditor against Members of a Club who 
authorised the Secretary to borrow Money 
on a Promissory Note, (d) 

1, At all material times the defendants were the members of 

the governing body of an association at known as the 

Toang Men’s Literary Asdociation, and at all material times the 
defendant no. 1 was the secretary of the said association. 

2, On or about the defendant no. 1 verbally repre- 

sented to the plaintiff that he had been authorised by a resolution 
passed at a meeting of the governing body of the said association 


held on to borrow Rs. 1000 with interest not exceeding 

rupees nine per cent, for purposes of the said association. 

3. On the faith of the said representation and induced thereby 
the plaintiff on lent one thousand rupees to the defend- 


ants through the defendant no. 1, payable on demand with interest 
at rupees eight per cent, per annum, 

4. By way of security for the said loan the defendant no. 1 
as secretary of the said association executed the same day a pro- 
missary note for Rs. 1000 in favour of the plaintiff payable on 
demand with interest at the aforsaid rate. 

(d) Liability of the defendants : The secretary having executed the promissory 
note in his capacity as secretary is not personally liable on the note, 
lie can only be made liable on the original consideration, so a'so the 
CDombers of the governing ho ly who authorised the secretary to incur 
the loan. If the plaintiff faiis to prove the said authority he 
may get a decree against the secretary personally if he proves mis- 
representation against the secretary. See ‘Club’ under 'Classes of 
Persons', Part II. Chap. IX, pp. 25ii-267. 
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5. The defendants have not paid the said loan, or any part 
thereof and are disowning personal liability therefor. 

Particulars of claim : 

19..., Principal sum ... Rs. 1000 

Interest from 

to.. at 6 per cent,.,. Rs 

Total Rs 

The plaintiff claims — 

Rs from the defendants on the original con- 

sideration, alternatively, against the defendant no. 1 as 
damages for misrepresentation. 

PLAINT. 

218 . 

CLUBS. 

Members’ Club. 

CLAIM by Creditor against the Secretary of a Club. (e). 

1. At all times material hereto the defendant was the secretary 

of a club known as the Sporting Union of..... 

2. On the plaintiff, at the request of the defendant 

and on his verbal promise (or, in writing, as the case may be) to 
remain personally liable for the price, sold and delivered the follow- 
ing articles to the said club. 

Particulars of claim : 

• 

10 seers of sugar Rs 

20 seers of flour ... ... ... 

15 seers of ghee ... ... ... 

Total Rs. 

The plaintiff claims — 

Rs 

(c) Personal liability of members of a elub : No member of a Club is liable 
to creditois for the debts of a club except so far as l>y contract or 
dealing he may have made himself personally liable : see *Club* under 
^ ^'Classes of Persons", Part II, Chap. IX, p. 260. 
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PLAINT. 

2f0. 

CLUBS. 

Members’ Club. 

CLAIM by Expelled Member for Deelaration that 
he is still a Member of the Club. (f). 

1. At all times material hereto the plaintiff was a member of 

a social club at known as the Club. 

2. The defendants are members of the committee of the said 
club and arc sued as representing themselves and all the other 
members of the said club. 

3. The Rules of the said club contain the following provisions : 

“Rule 12 : The management of the club shall be deputed to 
a committee of not more than ten members, who shall be elected 
at the annual general meeting. In addition thereto the president 
and treasurer shall be ex officio members of the committee.'’ 

“Rule 15 : The committee may at any time for any special 
purpose call a special general meeting, and they shall do so forth- 
with upon the requisition in writing of any twenty members 
stating the purposes for which the meeting is required.” 

(f) CaDie of Action : The plaintiff has to prove either that the rules are 
contrary to natural justice or that what has been done is contrary to 
the rules : Dawkins v. Anirohns^ (1881) 17 Ch. D. 615. The phrase “the 
principles of natural justi'e*’ can only mein in this c mnection the 
principles of fair play so deeply roote I in the minds of modern English- 
men that a provision for an enquiry necessarily imports that the 
accused should be given his chance of defence and explanation ; Per 
Maugham J., in Maclean v. The Workers* Union, (1929) 1 Ch. 602. 
‘ Interference by the Court would not be justified unless the following 
conditions are satisfied, namely, that the rules providing for expulsion 
have been stri^^lly observed, that the member expelled has had due 
notiee and full opportunity of answering the charges made against 
him, that there had been no want of good faith in the exercise of power 
and expulsion and that the decision arrived at is not manifestly 
absurd.”: Hals., 2nd. Edn., Vol. 4, p 493. para. 912. Cf. AmhaXal 
*Snrabhai v. Phirox H, Antia, A. I. R. 193 ) Bom. 35. Cf. also Siddhes- 
8war Dull v. Maharaja S^r Manmatha Nath Roy Chowdhnry (1936-37) 
41 O. W. N. 755 (where his T^iordsliip Panckridge J. refused to grant an 
interlocutory injunction on the ground that there was no pecuniary 
or proprietory interest involved and because the question was merely 


't. : 
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Rale 18 : It shall be the duty of the committee, if at any time 
they shall be of opinion that the interests of the dab so require, 
by letter to invite any member to withdraw from the club within 
a time specified in sach letter, and, in default of such withdrawal, 
to submit the question of his expulsion to a special general meeting 
to be held within six weeks after the date of such letter. At such 
meeting if, for sufficient reasons, two-thirds of the members present 
shall vote for his expulsion he shall thereupon cease to be a member 
of the club.” 

4. On a special general meeting was held for the 

purpose of considering the question of expulsion of the plaintifT. 
At the said meeting the plaintiff was not allowed to offer an 
explanation of: his conduct verbally or in writing and the reasons 
for the plaintiff's expulsion were not aUowed to be discussed by 
the Chairman of the meeting, who simply put the resolution relating 
to the plaintiff’s expulsion to vote and declared the same carried 
by two-thirds of the votes of the members present. 

5. The plaintiff's expulsion as aforesaid is not in accordance 
with Rule 18 of the Rules of the said club, 

G. Alternatively, the said rule, in so far as it permits expulsion 
of a member without due enquiry into his conduct is contrary to 
natural justice and is therefore void and of no effect. 

The plaintiff claims — 

(1) A declaration that the said resolution passed at the 
special general meeting of the said club expelling him from 
the club is null and void. 

(2) A declaration that he is still a member of the said 
club. 

(8) An injunction to restrain the (iefendants, their ser- 
vants or agents from interfering with his enjoyment of the 
use and benefit of the said club. 

one of personal status). See ‘Club’ under ''Classes of Persons.” Pait 
II, Chap. IX, pp. 259-267. 

(f ) Reliefs : For declaration that the resolution expelling the plaintiff us a 
member of the club is null and void, sec Gray v. Allison^ (1909) 2.5 
T. L. R. 581. For declaration that the plaintiff is stLl a . member of the 
club, see Yoitwj v. Ladies Imperial Club, (1920) 2 K. B. 523. For 
injunction restraining the defendants from interfering with the plain- 
tiff's enjoyment of the use and benefit of the club, see D' Arey v. 
Adamsony (1913) *29 T. L. R. 367. 

107 
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DEFENCE. 

2SO- 

CLUBS. 

Members’ Clab. 

DEFENCE by Members of a Club to Claim by Creditor alleging 
that they authorised the Secretary to borrow, (g) 

1. At no material time the defendants nos and. .....were 

members of the governing body of the association referred to in 
paragraph 1 of the plaint. 

2. At no time these defendants or any of them authorised the 
defendant no, 1, the secretary of the said association, to borrow Rs. 
1000/- or any sum with* or without interest as alleged or at all. 
These defendants do not admit the representation alleged in para- 
graph 2 of the plaint. 

3. If, which is not admitted, the defendant no. 1 made the 
alleged representation he did so falsely and without any authority 
from these defendants or any of them. These defendants do not 
admit the promissory note mentioned in paragraph 4 of the plaint 
and they deny that they or any of them received any consideration 
for the alleged promissory note. 


DEFENCE. 

321 - 

CLUBS. 

Members* Club. 

DEFENCE by Secretary of a Club to Claim by Creditor against 
him personally, (h) 

The defendant ordered the goods mentioned in paragraph 2 of 
the plaint as the secretary of the club. He did not make the 
alleged or any promise that he would remain personally liable for 
the pric% of the goods. 


(g) This is a defence to Form No. 217. 

(h) This is a defence to Form No. 218. 
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PLAINT. 

COLLISION. 

CLAIM for Damages for persooal Injury caused by Collision of a 
Motor Car with the Plaintiff’s Bicycle, (i) 

1. On .19..., at about 8 A. M., the plaintiff was cycling 

along Road when a motor car bearing, registered no 

driven rashly and negligently by the defendant, collided with the 

plaintiff^s bicycle at ....and caused the plaintiff severe 

personal injuries : 


Particulars of negligence : 

The said negligence consisted in driving the motor car at an 
excessive speed, and upon the wrong side of the road etc. 

Particulars of injury ; 

As a result of the collision the plaintiff was knocked down, and 
sustained a blow on the left forehead with severe injury to the 
left frontal lobe of the brain, a braise on the left hip and scratches 
upon the chest and was rendered unconscious, for which he received 

medical treatment at first in hospital for days and then 

at home. The concussion and the unconsciousness which superven- 
ed brought on bronchial pneumonia in one of his lungs, and as a 
consequence of his injuries, he is suffering from traumatic dementia 
and traumatic epilepsy, and fibrosis of the lungs. He has been 
attended by a nurse and it is necessary that he should receive cons- 
tant nursing and attention for the rest of his life. 

^i) Reference : Roach v. Yates, (1933) 1 K. B. 256 {Per Greer L. J. 
at p. 266 : In awarding damages, one must take a reasonable 
view of all matters which have to be considered. We have not 
to give what will be an absolute and perfect compensation 
for all the injuries which the unfortunate plaintif! in this 
case has suffered. We are not to give him as damages the ))rice 
that he would have accepted in exchange for the life he pre* 
ferred to go on living. There is no question about the amount of dama- 
ges attributable to the loss of wages and expenses up to the date when 
the trial took place. In addition there is compensation payable for the 
other damages and losses. The sum of £6,542 is a reasonable com- 
pensation. Per Slesser L. J. ati71 ; Caro must be taken that the 
plaintiff is not compensated .twice over, once on the basis of the wages 
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2. At the time of the accident the plaintiff was years of age 
and was living a healthy, happy and vigorons life and was employed 

at. as a .on a monthly salary of Rs As a 

result of the accident, the plaintiff is permanently and totally in- 
capacitated for any form of work and his normal expectation of 
living for another years has been reduced by at least half. 


3. Since the accident the plaintiff’s wife has been 

attending on the plaintiff as a nurse and on 19..., she 


resigned her job at where she was getting a salary 

of Rs a month, so that she might attend on the plaintiff 

as a nurse day and night. 

5. The loss of wages of the plaintiff and of his wife are conti- 
nuing and the plaintiff shall have to incur further expenses for 
medical and surgical treatment. 

t). As a result of the a6cident the plaintiff has suffered damages. 

Particulars of special damage : 

Loss of wages of the plaintiff up to date 

at Rs ....per month Rs... 

Loss of wages of the plaintiflf^s wife up to 

date at Rs per month Rs... 

Medical and nursing expenses up to date Rs... 

Cost of repairs of the bicycle Rs... 

Total.. .Rs.... 

In addition to the said special damage the plaintiff is also en- 
titled to the following damages : 

(a) Rs ..as compensation on the basis of the 

wages which ho would have received in the future if his 
life had extended to its normal period, alternatively, on the 
basis of the loss of expectation of life. 

(b) Rs on the basis of the loss of wages in 

future, of his wife. 

which he would have received in the future if his life had extended to 
its normal period, and also for the loss of expectation of life. Of. Bailey 
v.^Ilowardf (1939) 1 K. B. 453 (Per Scott L. J. at p. 459 : As regards 
damages for loss of exx)ectation of Ufet it should be left to the appre- 
ciation of the jury to fix a figure. It should not be hopelessly too large 
or hopelessly too smalP, following Bose v. (1937) A. O. 826. Gf. 
Flint V. Lovell, (1935) 1 K. B. 354. 
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(c) Rs as probable additional medical and 

nursing expenses. 

(d) Rs as compensation for physical injuries 

and physical and mental suffering. 

The plaintiff claims^ 


1. Rs by way of special damage, and 

2. Rs as compensation payable for the other 


damages and losses. 


PLAINT. 

223 - 

collision. ^ 

CLAIM for Damages for Mental Shoek caused by Collision, (j) 


1. On a funeral procession was going along 

... Road, The hearse was carrying a coffin containing the 


corpse of a man named It was being followed by a 

carriage in which were the plaintiff A. B., the aged mother, and the 
plaintiff C. D., the aged uncle, of the deceased. 

2. At a tramcar rashly driven by a servant of the defen- 

dant corporation collided with the hearse so violently as to break its 
glass side, and overturn the coffin. The plaintiff A. B. saw the actual 
impact of the tramcar with the hearse and the plaintiff C. D. saw the 
effects of it immediately after it happened. 

The plaintiffs were horrified by the accident and in con- 


(j) Refereoce : Owens v. Liverpool Corporation, (1939) 1 K. B. 394. (Hie 

right to recover damages for mental shock caused by the negligence of 
a defendant is not limited to cases in which apprehension as to human 
safety is involved. In the present case the shock was said to have been 
occasioned, not by any fear for human life, but by the imperil men t of 
the coifiii containing the corpse of a near relative. It may be that the 
plaintiffs are of that class which is peculiarly susceptible to that luxury 
of woe at a funeral so as to be disastrously disturbed by any untoward 
accident to the trappings of mourning. But one who is guilty pt negli- 
gence to another must put up with idiosyncracies of his victim that 
increase the likelihood or extent of damage to him : it is no answer to 
a claim for a fractured skull that its owner had an unusually fragile 
one). 



854 Forms of Pleadings [ Pt* IV. 

sequence the plaiiitiff A. B. suffered from severe shock and collapse 
and the plaintiff C. D. from severe shock. 

4. Each of the plaintiffs has suffered injury in the nature of 
shock. 


Each of the plaintiffs claims — 
Rs damage. 


PLAINT. 

324 . 

COLLISION. 

CLAIM tor DaAiages for Collison of Ships, (k) 

1. The plaintiff has suffered damage from injuries to his ship, 


:he and the cargo on board thereof, by a collision with 

the ship, the caused by the negligent navigation thereof 


by the defendant or his servants on the river on the 

10 ... 

Particulars of negligence : 

Particulars of loss and expenses : 

(1) Charges of , shipwrights Rs 

(2) Loss of use of ship from 19..., 

to 10..., at per ...Rs 

^ Particulars of damage to cargo : 

The plaintiff claims — 

Rs 


(k) This Form is based on the Form given in Bullen & Leake, 8th Edn., pp. 
49:1.494 and R. 6. 0. 1883, App. C , Sect VI, No. 5 and Form 
No. 584 Daniell's Chancery Forms. 6th Edn., p. 239. 

(k) Golltston of a ship with another ship at her mooringe : In such a case 
t defendant must prove that there was no fault on his part but the 
collision was due to an inevitable accident: Captain W, f. Wake- 
Walker V. Steamer Colin W. LtL, A. I. R. 1937 P. 0. 205. Of. American 
Mail TAne Ltd. v. Motor Ve^el ^^Afrika*' A. I. R. 1937 P. 0. 168 (where 
both vessels were guilty of negligent navigation). 
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DEFENCE. 

COLLISION. 

DEFENCE to Claim for personal Injury eaused by Collision 
of the Motor Car driven by Defendant with the 
Plaintitt*8 Bicycle. (1) 

1. The defendant denies that he was gnilty of the alleged or 
any negligence. He denies that he was driving the said motor car 
at an excessive speed or on the wrong side of the road, as alleged 
or at all. 

i?. The alleged injnry was not caused by any negligence on the 
part of the defendant. 

ii. There was contributory negligence ou the part of the 
plaintiff. 


Particnlars : 

(Here set out the particnlars of facts relied on as con- 
stituting contributory negligence). 

Or, 

The alleged injury arose from inevitable accident. 

Particulars : 


(1) This is a defence to Form No. 222. 

(1) Partlealars of contributory negligence and of j Invltable accident must 
be given in the pleading ; Wekelin v. L, S S. W. Railway Co., (1886) 12 
A. O. 41, 52 (contributory negligence) ; Martin v. M* Taggart, (1906) 2 
I. K. 120. See 'Contributory Negligence’ under ''Special Defciiccp/* 
Part If, Chap. XVII. p. 400. 

(1) Burden of proof of negllgenee : In a suit arising out of a collision rase, 
the plaintiff who alleges negligence on the part of the defendant is hound 
to prove it. He must stand or fall by the arerments he makes in his 
plaint. He cannot be allowed to improve upon his case on something 
that springs up in the evidence of the defendant, for this might work 
a great hardship to the defendant who has properly directed his evidence 
to the case mentioned in the pleadings : J. D. Haywood v. F.M* Huggins, 
A. I. B. 1937 Sind. 118. 
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PLAINT. 

COMPANIES. 

CLAIM by a Company against Shareholder for Allotment 

Money. (>n). 

1. The plaintifE company is a company incorporated under the 
Indian Companies Act, 1913. 

2. On 19..., the defendant applied for 100 shares of 

Rs. 10 each in the capital of the plaintiff company and at the same 
time he paid Rs. 2 on each share. In his application he offered to 
pay a further sum of Rs. 2 on each share on allotment with interest 
at the rate of 5 per cent.^ivom the day appointed for payment there- 
of until the time of actual payment. 

3. Pursuant to the resolution in that behalf the board of 

directors of the company on allotted to the defendant 


(m) Cause of action: An application . for shares is an offer and like any 
other offer must not only be accepted by the acceptance but must l)e 
communicated to the person making the offer. A mere entry of a 
shareholder’s name in the company’s register is insufficient to establish 
that an allotment of shares has in fact been made : Official Liquidator 
V. A'ann/ram, A. I. R. 1933 Mad. 320. Cf. Ohanga Mai v. The Provin- 
cial Bank, (1911) I. L. R. 36 All. 412 ; Gnnn^s case, (1867) 3 Ch. App. 40 ; 
Riiso's casCf (1877) 4 Ch. D. 774. '‘There may be a valid executory 
contract for the allotment of shares constituted by offer and (communi- 
cated acceptance before allotment is made. If, however, the only facts 
are that there is application for shares to a company, and nothing fur- 
ther is done by the company but allotment, there is no concluded 
contract un^il the allotment is communicated to the applicant.” : Per 
Ijord Atkin in Bai Mangu v. Bharatkhand Cotton Mills, A. I. R. 1930 
P. C. 134. 

Although in the case of a person who subscribes to the memorandum 
of association of a company, no separate application for shares is neces- 
sary, yet an express allotment of shares to the subscribers is necessary 
in order to give rise to liability to pay up the value of the share. Where 
there has been no valid allotment of shares to the subscriber, liabi- 
lity to pay up value of share does not arise : Synemodelux \\ Vanna- 
A. I. R. 1939 Mad. 498 ; cf Vishwanath Prasad v. Holyland 
Cinctone, A. I. R. 1939 All. 739. Cf. Alexander v. Automatic Telephone 
Co,j (1900) 2 Ch. 56 (If the directors subscribe the memorandum for 
shares it is their duty not to favour themselves, but to make ^ calls on 
their own shares pari passu with the other shares of the class.). • 



Pfc. IV, } Fortns of Pleadings 857 

100 shares in the capital of the plaintiff company as applied for 

by him, and by a letter dated 19..., the plaintiff company 

informed the defendant about the same and required him to pay the 

sum of Rs due on such allotment on or before 

19.... 

4. The defendant has not paid the said sum or any part thereof. 

Partictilars of claitn : 

The amount due on allotment of 

100 shares Rs. 200 

Interest at 6 per cent, from 

to ... ... Rs 

Total amount... Rs 

The plaintifT claims — 

(1) Rs 

(2) Farther interest at 5 per cent, until payment. 


PLAINT. 

23T. 

COMPANIES. 

CLAIM by a Company against Shareholder for Calls, (n). 

1, The plaintiff company (hereinafter referred to as ‘the 
company^) is a company limited by shares and was incorporated 
under the Indian Companies Act, 1913. 

2. The defendant is a member of the company and is a 
registered holder of 50 shares of Rs. 100 each in its capital. The 
said shares are paid up only to the extent of Rs. 10 per share. 

(n) Liability to pay calls : When a call is made it becomes a debt and is 
realisable as such : Sec. 21, Ind. Comp. Act, 1913. A call docs not 
bind a shareholder until he receives notice of the call. Where in a 
joint stock company the Articles of Association empower the board of 
directors to make calls upon its shareholders for the money uifpaid on 
their shares and fix the liability on the shareholders to pay the amount 
at the time and place appointed, the company can make such calls 
* only by a resolution of the board of directors and such resolution must 
indicate the amount of the call and th^ time and place at which, and 

108 
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3. The articles of associatiou of the company contain the follow- 
ing clauses numbered 12 and 14 : 

^42. The directors may from time to time make calls 
upon the members in respect of any moneys unpaid on 
their shares, provided that no call shall exceed one-fourth 
of the nominal amount of the share or be payable at less 
than one month from the last call ; and each member 
shall (subject to receiving at least fourteen days’ notice 
specifying the time or times of payments) pay to the 
company at the time or times so specified the amount called 
on his shares”. 

'M4. If a sum called in respect of a share is not paid 
before or on the day appointed for payment thereof the 
person from whom the sum is due shall pay interest upon 
the sum at the rate of five per cent, from the day appointed 
for the payment thereof to the time of the actual payment.” 

4. In exercise of the powers conferred on the directors of the 
company as aforesaid they duly made, pursuant to the resolution in 
-that behalf, a call on members, including the defendant, of Rs. 5 

share payable on or before the 19. .• at the office 

of the company, 

5. Due notice of the said call was given to the defendant 

on and he was required to pay the said call within the 

time aforesaid. 

G. The defendant has not paid the said call or any part thereof. 

Particulars of claim : 

The amount of the said call Rs. 

Interest at /> per cent. 

from .. to ... Rs 

Net amount due ...Rs.... 

The plaintiff claims : — 

(1) Rs 

(2) Further interest at 5 per cent, until payment. 

* the person to 'whom, it is to be paid. Even if a notice is issued subse- 
quently to the shareholders, it cannot cure any defect in this respect : 
Pioneer Alkiili Works v. Amiruddinf (1926) I. L. R. 50 Bom. 461. 

(n) Limitation : Under Art. 112, Ind. Lim. Act, 3 years from Ihe date 
when the cpll is payable, 
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PLAINT. 

COMPANIES. 

CLAIM by a Company against a Shareholder tor Allotment 
Money and Calls after Forfeiture of Shares, (o) 

1. The plaintiff company (hereinafter called ‘the company’) is 

a company incorporated on ID..., under the provisions of 

the Indian Companies Act VII of 1913. 

2. The capital of the company is Rs. 2.’>,0(),000 divided into 
25,000 ordinary shares of the value of Rs. 100 each. 

3. On 19..., the defendant applied for 100 shares in 

the capital of the said company and duly pwid the application money 
thereon, viz., Rs. 1000, 

4. Pursuant to a resolution in that behalf the Board of Direc- 
tors of the company allotted to the defendant 100 shares for which 

he had applied and by a letter dated 19..., they informed 

the defendant about the same and required him to pay the sum of 
Rs due on such allotment on or before 19... 

5. By virtue of Article of the Articles of Association of 

the company authorising the directors of the company to make calls 
on all shares not fully paid up and to charge interest at the rate of 
5 cent, from the day appointed for the payment thereof to the 
time of the actual payment, the Board of Directors by a resolution 

passed on 19..., made a first call of Rs. 15 per share upon 

the members of the said company including the defendant, payable 
on or before 19... Due notice in writing, of the said reso- 

lution was given to the defendant and he was required to pay the 

(o) Reference : Habib Rowji v. Standard Alluminium and Erase Works^ 
(1925) I. L. B. 49 Bom. 715 (There was a special contract whereby the 
defendant agreed that in the event of his shares being forfeited he would 
be liable to pay to the company all the moneys that were due by him 
for allotment calls and further calls made on the shares allotted to him 
with interest, and the cause of action arose when the company for- 
feited the shares, and therefore the suit to recover what was due from 
the defendant on his shares was within time, if filed within 3 years 
of the date of forfeiture.), followed in Mancklal v. Suryapur Mills Co, 
(1928) I. L. R. 52 Bom. 477. 
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amoant of the said call on or before ....19..., at the office of 

the company. 

6. By another resolution passed on 19..., a farther 


call of Rs. 15 per share payable on was made upon the members 

of the company, including the defendant and due notice thereof was 
given to the defendant on 19... 

7. The defendant did not pay the amount due on the allotment 
or on the calls made by the company or any money on account 
thereof. 

8. Accordingly, the Board of Directors served a notice dated 

on the defendant requiring him to pay the moneys due 

on the allotment and the calls aforesaid with interest thereon in 
accordance with the provisions of the Articles of Association of the 
company and stating the, vein that in the event of non-payment with- 
in 20 days from the date of the notice, i.e., on or before 19..., 

the directors would forfeit the shares of the defendant and proceed 
to recover the dues. 

9. The defendant failed to make any payment, whereupon by 

a resolution passed on 19... by the Board of Directors the 

shares held by the defendant were duly forfeited in accordance 
with Article of the Articles of Association of the company. 


Particulars of claim : 

Allotment money 
Amount due on the first call 
Interest thereon at b per cent, from, 
to. ..... ... ... . 

Amount due on the second call 

Interest thereon at 5 per cent, from 

to...... ... ... . 

Total amount due 


Rs... 

Rs... 

Rs... 

Rs... 

Rs... 

Rs... 


The plaintiff claims — 

(1) Rs 

(2) Farther interest at 5 per cmt. nntil payment. 
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PLAINT. 

239 - 

COMPANIES. 

CLAIM by a Shareholder against a Company tor Recovery 
of Dividends, (p) 

1. The defendant company (hereinafter called *the company’) 

was incorporated on... under the provisions of the Indian 

Companies Act, 1913. 

2. The capital of the company is Rs. 10,00,000 divided into 
10,000 shares of the value of Rs. 100 each. 

3. The plaintiff is a registered holder of 50 fully paid up 

ordinary shares, nos to in the capital of the com* 

pany. 

4. Pursuant to the recommendation of its directors, the com- 
pany at a general meeting held on declared a dividend of 

Sper cent on the shares payable out of the profit for tho year ending 
according to the amounts paid on the shares, 

5. The company has not paid tho plaintiff the dividend declared 

in respect of his said shares in spite of demand made in writing by 
the plaintiff on 

The plaintiff claims — 

Rs. 400. 


PLAINT. 

830. 

COMPANIES. 

CLAIM against a Company for inducing Plaintiff to apply for and 
take shares by Fraudulent Statements In a Prospectus, (q) 

1. The defendant company (hereinafter called ‘the company') 
is a company limited by shares and having a nominal capital of 

(p) Limitation : Jiama Scshayya v. T. Cotton Press, (1926) I, L. K, 49 
Mad. 468 (F. B.) : A suit by a shareholder of a Hinited company for 
recovery of arrears of dividend is a claim for debt and is governed by 
Art. 120, (6 years), Ind. Lim. Act. ^ 

(p) Interest : No dividend shall bear interest : Ind. Comp. Act, Schedule 

1, Table A. Art. 102. 

(q) Action for reselsslon: A contract to take shares which has been induced 

by misrepresentation or suppression of material facts is voidable and 
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Rs. 1,00,000/- divided iuto 10,000 shares of Rs. 10/- each. One of the 
objects for which the company was established was, as stated in 
the company's memorandam of association, to 

2. In 19..., the company issaed or caused to be issued 

a prospectus to the public inviting applications for shares in the 
capital of the company. 

3. In 19..., the plaintiif applied for and was allotted 

by the directors of the company 100 shares of Rs. 10/- each in the 
capital of the company. The plaintiff paid to the company Rs. 2/- 
per share at the time of the application and Rs. 2/- per share on 
allotment thereof. 

4. The prospectus contained several false representations of 
material facts of which the following are the particulars : 


(a) The prospectus stated that whereas in 

fact 

(ft) The prospectus stated that. whereas in 

fact.... 


5. The following facts, which were within the knowledge of 
the directors of the company, are material, and were not stated in 
the prospectus ; 

(«) 

(p) 

6. The plaintiff subscribed for the said shares on the faith of 
the said prospectus and induced by and relying on the representa- 
tions therein contained, and misled and induced by the omission of 
material facts therefrom as aforesaid. 

not void : Oakes v. Turquani, (1867) L. R. 2 H. L. 325 ; Peek v. Qurneyy 
(L873) L. R. 6 H. L. 377. If a man claims to rescind his contract on 
the ground that he has been induced to enter into it by misrepresenta- 
tion, he must rescind it as soon as he learns the facts or else he forfeits 
all elaims to relief : Sharpley v. Louthy e^c.i Rail, (1876) 2 Ch. 1). 
663, 685 ; In re Jagannath Prasad^ A. I. R. 1938 x\U. 193. A short 
delay may be sufKcient to deprive him of the right: Sec Palmer’s 
Company Law Precedents, 15th Edn., Part I, p. 186. 

(q) Non-diaelosure of material faeU : In the case of an action for rescission, 
the noii-discloBurc of a material fact is sufficient to entitle the plaintiff 
to relief : Coles v. White City {.Manchester) Qreyhound' Assoen., (1929) 
45 T. L. R. 230 ; but the plaintiff must show that the omission makes 
what is stated misleading ; McKeown v. Boudard Co., (1896) 74 L. T. 
712. Of. R. v. Kylsant, (1932) 1 K. B. 442. 
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7. The plaintiff discovered the misrepresentations and omissions 
of material facta aforesaid towards the end of June, 10.... On the 
18th July 19.,., he wrote to the company repudiating the shares 
aforesaid and demanding refund of the moneys paid by him thereon. 
The company has not complied with the said demand. 

7. Had the plaintiff boon aware of the falsity of the representa- 
tions in the prospectus aforesaid and if all the material facts had 
been stated therein, ho would not have subscribed for any share in 
the company. 

8. On 19..., the company made a call of Rs 

per share on the defendant. 

The plaintiff claims : — 

(1) To have the contract to take the shares aforesaid 
rescinded and to have his name removed from the register 

of members of the company. 

# 

(2) Repayment of Rs ...with interest thereon at 

6 per cent, per anniitn. 

(8) An injunction to restrain the company from making 
or attempting to enforce by suit or otherwise any call 
in respect of any of the said shares. 


PLAINT. 

231. 

COMPANIES. 

CLAIM by a Shareholder for a Declaration that a Special 
Resolution passed at a General Meeting is ultra vires 
and not binding on the Company, (r) 

1. The defendant company (hereinafter called “the company") 
is a joint stock company incorporated under the Indian Companies 
Act (VII of 1913). 

2. The registered share capital of the company is Rs. 30,00,000 
divided into 3,00,000 shares of Rs. 10/- each. 

(t) Reference: The Dhakestcari Ootlon Mills v. Nil Kamal ClMkramrty, 
(1936-37) 41 C. W. N. 11.37 (Per Nasim Ali and IJcmfry J.I. “It is 
not necessary as a matter of law, formally to ascertain the views of 
the majority before proceeding, but nevertheless, if no reason is given 
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3. The defendants other than the company at all material times 
were and are the directors of the company of whom defendants 
nos. 2 and 3 were and are the managing directors. 

4. The plaintiff at all material times was and is a registered 
holder of 200 shares in the capital of the company. 

f). Article 63 of the Articles of Association of the company 
provides that “the monthly salary of the managing director or 
managing directors in any case shall not exceed Rs. 1,000/- and the 
rate oC commission payable to them shall not exceed more than 5 
jjer cent, of the net profits/’ 

6. On 10..., a general meeting of the share-holders 

of the company was held to consider a special resolution for altering 
Art. 63 of the Articles of Association of the company, with the 
object of increasing the monthly allowance of the managing director 
or managing directors to RsA^OO/- and the commission to l}^ i}er cent. 
of the net profits, if the profits would exceed 10 per cent, of the 
subscribed capital of the company. At this meeting the Chairman 
declared on a show of hands that 218 votes were for and 78 against 
the resolution and that the resolution was carried, 

7. The said special resolution is ultra vires in as much as less 
than three-fourths of the members present voted for the same. 

The plaintiff claims : — 

(1) A declaration that the special resolution aforesaid is 
ultra vires and not binding on the company. 

(2) An injunction to restrain the defendant company 
and the other defendants from acting upon the said resolu- 
tion. 


for the corporation not being consulted before litigation is undertaken 
it must be clearly alleged, and made to appear that the transaction is 

fraudulent or ultra vires In the present case the chairman 

by his declaration finds the figures and erroneously in point of law 
holds that the resolution has been duly passed, the resolution cannot 
he said to have been passed according to law. The special resolution 
is therefore not binding on the company,*' following Burland v. Earle, 
(1902) A. C. 83, 93 ; Dominion Cotton Mills Co. v. Oeorge E. Amyol, 
(1912) A. C. 546, .557. Baillie v. Oriental Telephone atid Electric Co., 
(1915) 1 Ch. 503, 518. Cf. S. K. Okandy v. L. P. E. Pugh, (1923-24) 28 
C. W. N. 479 (The cases where a minority can maintain an action arc 
confined to those in which the acts complained of are of a fraudulent 
character or beyond the powers of a company). 
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PLAINT. 

S32 

COMPANIES. 

CLAIM by a Shareholder on hehait of himself and all the other 
Shareholders of a Company except the Defendants 
for a Declaration that an attempted Amalgamation 
of the Company with another Company was 
not within the Powers of the 
Directors, (b) 

1. The defendant P. C. Ltd. (hereinafter called “the first com- 
pany’') is a company incorporated under the Indian Companies Act 
VII of lyild, with a capital of Rh. 3,000,000/- in ir)0,000 shares of 
Rs. J^O/- each. 

2. At all material times the plaintifjf was the registered holder 
of 2775 shares of Rs. 20/- in the capital of the first company. 

3. 'rho objects of the first company, as stated in the memorandum, 
were “the undertaking, assisting, and participating in fij^ancial, 
commercial and industrial operations arrd undertaking in India and 
abroad". 

4. The articles of association, numbered, 58 and 112, of the first 
company provide as follows : — 

“58. The powers herein contained for altering the regula- 
tions of the company should not extend to authorise any 
alteration of the regulations providing for the liinitMtion of 
the liability of shviroholders, which was to bo deemed a 
fundamental and unalterable regulation." 

“112. The directors are empowered, upon such terms as 
they think fit, to amalgamate with, or purchase or acquire 
the business and property of any company carrying on, or 
formed for the purpose of carrying, or intending to carry 
on, any business included among the objects of the com- 
pany.” 

5. The defendant O. C. Bank Ltd. (hereinafter called ‘the second 

(a) Reference : Clinch v. Fin'imial Corporation, (1^68) L. H. a« Kq. 4j0. 
( Held : Such attempted amalgamation was not within the powers of 
the directors of the first company and that tlio plaintiff was competent 
to sue on behalf of all the other shareholders (though some were assent- 
ing), to have a transaction set aside which was ultra vires), 

102 
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company’) was incorporated in December 19..., with a capital of Rs. 
3,000,000 shares of Rs. 20/- each with the objects, as expressed in 
the memorandam; of carrying on mercantile, exchange, banking 
and agoncy business of all kinds, doing all such matters and things 
as might appear to bo conducive to these objects, as well as any 
further objects which the company from time to time might adopt 
by special resolution. 

6. In 19..., the defendants nos. 2 to 9 who were directors 

of the first company entered into negotiations with the defendants 
nos. 11 to 19, the directors of the second company, for the amalga- 
mation of the two companies, and on 24th of March 19 a 

tentative arrangement was come to between the respective directors 
for the amalgamation of the two companies, upon the terms that the 
shareholders of the first company^ were to be bound to take 25,000 
shares of the second company at Rs. 6/- per share (to be credited as 
Rs. 5/-), such sum of Rs. 150,000/- to be paid for out of the assets 
of the first company, and if they were insufficient, by a call on the 
shareholders of the first company. 

7. By a resolution passed at an extraordinary general meeting 
of the first company h(dd on 6th April 19..., it was resolved, .300 
voting for, and 60 against including the plaintiff, that the amalgama- 
tion should be effected, pursuant to the terms of the said arrange- 
ment and that the first company should be wound up. 

8. The aforesaid arrangement, if given effect to, would bring 
about amalgamation of the first company with another company 
whose objects are more extensive than those of the first company, as 
stated in its memorandum of association, and would increase the 
amount of liability of the shareholders of the first company which 
by the 58th article of association of the first company was declared 
to be fundamental and unalterable. 

9. The directors of the first company are about to give effect to 
the said arrangement (which was beyond their powers) on the 
strength of the said resolution. 

The plaintiff claims — 

(1) A declaration that the arrangement aforesaid which 
' had been come to between the respective directors of the 
two companies was beyond the power of the directors of the 
first company, and not authorised by the articles of asso- 
ciation of the first company, aod that the said arrangement 
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is not binding on the plaintiff nor on any member of the 
first company. 

(2) An injunction to restrain the first company and its 
directors from giving effect to the said arrangement. 


DEFENCE. 

233. 

COMPANIES. 

DEFENCE to Claim tor Money due on Allotment of Shares, (t) 

1. The defendant admits the allegations contained in paragraph 
2 of the plaint. 

2. He does not admit that any shares in the capital of the plain- 
tiff company were over allotted to him and denies that any notice 
of any allotment of shares was ever given to him as alleged or at 
all. 

In the alternative, he says that no valid allotment to him of 
the alleged or any shares in the capital of the plaintiff company was 

ever made. Messrs and and who 

purported to have made the alleged allotment as directors of the 

plaintiff company on then had no authority to make the 

said or any allotment and further, the said allotment which they 
purported to make was not in conformity with the defendant's 
application for shares. (Here give particulars). 

4. Further, or in the alternative, the defendant on 

Ith.., wrote to the plaintiff company withdrawing his application 
for shares before the alleged allotment was communicated to him. 


DEFENCE. 

231 ^. 

COMPANIES. 

DEFENCE to Claim by Company for Calls, (u) 

1, The articles of association of the plaintiff company have not 
been fully or suHficiently set out in the plaint. By clause 12 of the 
said ardcles it is also provided that a call shall be deemed to have 


(t) This is a defence to Form No 226. 
(ii) This is a defence to Form No. 227. 


868 


Forms of Pleadings [ Pt. IV. 

been made at the time when the resolation of the directors authoris- 
ing the call was passed. 

2. The defendant denies that the directors of the plaintiff com- 
pany duly or in fact made a call on its members as alleged or at all 
or that due or any notice of such call was given to the defendant as 
required by the articles of association of the plaintiff company, or at 
all. 

3. In the alternative, if there was any call as alleged, such call 
was invalid. A quornm was not present at the meeting at which the 
resolution authorising the directors to make the call was passed and 
no proper notice convening the said meeting was given. 

4. The defendant does not admit that the alleged or any sum is 
due from him to the plaintiff company. 


DEFENCE. 

2«5 

COMPANIES. 

DEFENCE by Company to Claim for Rescission of Contract to 
take Shares, on the Ground of Fraudulent * 

Statements in Prospectus, (v) 

m 

1. If, which is not admitted, the said prospectus contained any 
such statement as is atlegod in paragraph 4 of the plaint, such state- 
ment is substantially true or was substantially accurate at the time 
it was made. 

2. The defendant company denies that any of the facts not 
stated in the prospectus as is alleged in paragraph 5 of the plaint is 
material or was within the knowledge of any of its directors. The 
defendant company will contend that the omission to state any of 
the facts alleged does not make what is stated in the prospectus 
misleading. 

3. If, which is denied, any of the said representations were in 
fjict false or any of the facts not stated in the prospectus was materi- 
al, the defendant company denies that the plaintiff relied on any of 
the said representations at the time of applying for the said shares, 
or that he was misled or induced by the aforesaid omission to state 
the material facts in the prospectus to apply for the said shares, or 

(V) This is a defence to Form No. 230. See notes under the said form. 
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that he would not have applied for the said shares had he known the 
true facts. 

4. If, which is denied, any of the said representations were in 
fact false or any such material fact was not stated in the prospectus, 
the defendant company does not admit that the plaintiff discovered 
the said misrepresentations or omissions of material facts towards the 
end of June, 19.... Previous to that, in February, 19..., the plaintiff 
was aware of the facts and circumstances of the case, and with such 
knowledge he abstained from repudiating the contract to take 100 
shares in the capital of the company. Moreover, in March 19..., the 
plaintiff attended a general meeting of shareholders of the defendant 
company and voted as a member of the company in respect of the 
said shares. If, which is not admitted, the said contract was initially 
voidable, the plaintiff is estopped by laches and acquiescence from 
now avoiding it. • 


PLAINT. 

236 . 

CONTRIBUTION. 

(Between Co-debtors) 

CLAIM by a Person who paid the Whole of a Joint Debt 
for Contribution, (w) 

1. The plaintiff and the defendant borrowed Rs. 2000/- from 

one C. D. on a promissory note, dated repayable on 

demand with interest at 12 percent, per cmnum, each receiving 
Rs. 1000/- out of the consideration. * 

2. Thereafter, the said C. D. threatened to institute a suit on the 

said promissory note, whereupon on.... the plaintiff paid 

(w) Limlcatlon : Art. 61, In d. Li m. Act. Cf. Moihooranath w. Kristokumar, 
(1878) I. L. R. 4 Cal. 309; Walaiii Ram v. Ram Kishen, A. I. R. 1924 
Ltih. 112 (case of one partner paying off common liability); f^ukhamoni 
Ghowdhrani v. Ishan Chiinder, (1893) I. L. It. 25 Cal. 814 (case of 
payment by one of two joint owners of a tenure to save an oatate from 
sale for arrears of revenue). 

(w) Form of deeree : Where there are more defendants than one the Court 
ought to pass a decree apportioning the liability of the several defenrl- 
ants; Gurulinjappa v. Somanna, (1931) 1. L. K. 55 Bom. 94. 
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Rs. 2000/- for principal and Rs. 150/- for interest then due on the 
said note to the said C. D., in fall satisfaction of his claim. 

The plaintifE claims — 

Rs. 1075/- being one half share of the amount paid by the 
plaintiff as aforesaid. 


PLAINT. 

23r. 

CONTRIBUTION. 

(Between Co- judgment-debtors). 

CLAIM by an Executant of a Promissory Note who paid the 
whole of the Judgment Debt for Contribution, (x) 

1. On .,19,.., the plaintiff and the defendants jointly 

executed a promissory note for Rs in favour of ono S. R., 

each receiving Rs. 500/- out of the consideration. 

2. Subsequently the said S. R. sued both the plaintiff and the 

defendants on the said promissory note in Original Suit No of 

(x) Right to sue : See Section 43 of the Ind. Cont. Act. Tlic right to sue 
for contribution arises only on payment : Abraham v. Baplnalj (1916) 
I. L. R. 39 Mad. 288, 292 ; Venkatamrayana v. Lakshmibayamfna^ 
A. I. R. 1929 Mad. 309. No cause of action for contribution arises 
unless the plaintiff pays the entire amount of the debt: Dhirendra v. 
Ilarendra, (1937) 61 C. L. J. 55. The mere existence of a decree against 
one of several joint debtoi-s does not afford ground for a suit for contri- 
bution against the other debtors. Until he has discharged that which 
he says ought to be treated as a common burden or at any rate done 
* something towards the discharge of it, he cannot say that there is any- 
thing of which he has relieved his co-debtors, and which he can call 
upon them to share with him; Ham Pershad v. Neerbhoyt (1872) 11 
R. L. R. 76. 

If persons who are under a joint liability arc jointly sued and a decree 
is passed for debt and costs against both of them» each being under a 
joint liability in virtue of the decree, is bound to contribute, in respect of 
both debt and costs, his share of the decree. Where only one of several 
cQ-contractors is sued he is entitled to recover a proportionate share of 
the debt but cannot call upon his co-contractors to contribute to the 
costs of the suit : Punjab v. Pelum Singh^ (1874) 6 N.W. P. H. C. R. 192, 
referred to in Parsotam Das v. ijoehmi Narain^ (1923) I. L. R. 45 All. 
99, 103, 104 ; QuruHngappa v. Somanna, (1931) I. L. B. 53 Bom. 94. 
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in the Court of and obtained a decree against 

them for Rs with costs and interest on judgment at 6 

per cent, 

3. The said S. R. executed the decree against the plaintiff alone 

by causing a warrant to be issued for his arrest, and on 

19...., the plaintiff paid the said S. R. Rs in full satisfac- 

tion of his claim under the decree aforesaid. 

The plaintiff claims — 

Rs against each of the defendants being a third 

part of the amount paid by the plaintiff as aforesaid. 

PLAINT. 

238 . . 

CONTRIBUTION. 

(Between Coparceners) 

CLAIM by Manager of a Joint Hindu Family for Contribu- 
tion In respect of Money borrowed for Joint 
Family Purposes, (y) 

1. The plaintiff and the defendants A. B. and C. D. at all 
times material hereto were and are members of a joint Hindu family 
governed by the Dayabhaga. The I’elationship between the parties 
will appear from the pedigree set out hereunder : 

(y) Cause of action and Limitation : Aghorc Nath v. Orish Chunder, flSlKl) 
I. L. R. 20 Cal. 18 (In this case the debt was considered to bo the per- 
sonal debt of the Karta and it was supposed that he had expended 
the amount for the purpose of the family. //cW,* the light to contri- 
bute arose under Article 107, Ind. Lim. Act, when the plaintiff ex- 
))ended the money, and not on the date on which he repaid the loan). 
This case has been distinguished in Sfit Rohan v. Bharath, A. I. It. 
1931 All. 652. (Where the debt was not the personal debt of the Karta, 
but was the joint family debt for which the whole family was liable. 
After separation, the 'Karta in lieu of the money decree passed against 
him as such Karta took upon himself the whole liability and sued 
the other separated members for contribution. Held, by Sulaiman 
A. C. J., and Bajpai J., that the joint family debt was wiped out when 
the whole liability had been taken on himself by the Karta and there- 
fore the time for the suit for contribution began to run from this 
latter date and that the appropriate Article applicable to such a claim 
was Art. 99). 
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2. At all material times the plaiatifl: was the managing member 
of the said family. 


3. In... 19..., money was required for payment of 

Government revenue and other joint family expenses and on or 
about 19..., the plaintiff borrowed Rs. 1000/- repayable 


with interest at the rate of G per cent from one X. Y. of 

on a promissory note and expended the amount for the said 
purposes. 

Particulars of expenses : 

(Here give particulars with dates). 

4. In 19..., the defendant C, D. brought a suit for parti- 

tion against the plaintKf and the defendant A. B. herein (Suit 
No of on the file of ) 

5. By the decrees made in the said suit the joint family pro- 
perties were partitioned and the money due under the said promis- 
sory note was declared to be a joint family debt. 

G. In 19..., the plaintiff paid the said X. Y. the 

whole amount then due on the said promissory note for principal 
and interest, namely, Rs 

The plaintiff claims — 

Rs from each of the defendants as his share of 

the amount paid by the plaintiff as aforesaid. 


PLAINT. 

280 . 

CONTRIBUTION. 

(Between Co-lessees). 

CLAIM by a Lessee against Co-lessees for Contribution. (/) 

]. The plaintiff and the defendants are lessees under a lease 

dated 19..., in respect of and are jointly liable 

to pay to the landlord Rs. 500/- annually as rent. 

(z) Ueterenee : Bepat Singh V. Sham Lai Sao, (1931) I. L. U. 10 Pat. 168 
(Once, a decree for rent has been passed against lessees jointly it is 
capable of execution against each or either of them and if the decree 
is satisfied by one iii charge of the leasehold property other lessees 
arc liable to contribution.). 
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2. Oa 19..., the laadlortl recovered jadgmeat against 


the plaintiff and the defendants for arrears of rent in respect of 
the said property for a period of three years next preceding the 
suit amounting to Rs. 1500/- and in execution of the decree re- 


covered on Rs. 2000/- including costs of the suit from 

the plaintiff alone. 

The plaintiff claims — 

Rs from each of the defendants being a third 


part of the amount paid by the plaintiff as aforesaid. 


PLAINT. 

240 . 

CONTRIBUTIOhf. 

(Between Co-mortgagors) 

CLAIM by Mortgagor against his Co-mortgagors for 
Contribution, (a) 

1. The plaintiff and his brothers, the defendants, are Hindus 
governed by the Dayabhaga. 

2. On the plaintiff and the defendants executed a mort- 

gage bond in favour of one A. 13. in respect of their joint family 
property. 

Particulars of morttjayo : 

Date : 

Principal sum : 

Rate of interest : 

Date of payment : 

Properties mortgaged : 

«3. At all material times the plaintiff had an undivided l/3rd 
interest in mortgaged properties. 

4. After the execution of the mortgage bond, the plaintiff made 

(a) Reference : Behary Lai Sen v. Indra Narayan, (1926-27) 31 C.W.N. 935, 
989 (The right of contribution is an independent equity which arises 
between the co-mortgagors and the mere circumstance that Uie plain- 
tiff’s right is barred as against certain of the mortgagors is not an 
obstacle to a suit for contribution nor is it possible to maintain that the 
cause of action in a suit for contribution would not arise upon pay- 
ment being made.) 

110 
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the following payments towards interest and made, endorsements 
therefor on the back of the bond. 

5. The defendants or any of them did not make any payment 
towards the loan. 

t>. On A. B. filed a suit on the mortgage (Suit No.. ..of 

), against the plaiutiiT alone, his remedy against the defendants 

having then become time-barred. 

7. On and the preliminary and the final 

decrees in the said suit were passed, and on the plaintiff’s 

undivided share in the mortgaged properties was sold for Rs 

and the sale proceeds were appropriated in satisfaction of the mort- 
gagee's claim under the decrees amounting to Rs 

The plaintiff claims — 

Rs from each of the defendants, being a third 

share of the ainortnt received by the mortgagee as aforesaid. 


PLAINT. 

241 . 

CONTRIBUTION. 

(Between Co-partners.) 

CLAIM by a Partner againt his Co-partner for 
Contribution, (b) 

1. At all material times the plaintiff and the defendant carried 

on business in partnership under the name of at 

2. On 19..., the plaintiff and the defendant borrowed 

Rs. 2000/- from G.’ Bank on their joint promissory note, repayable 
on demand with interest at G per cent, per annum^ and applied the 
money for partnership purposes. 

(b) Reference : Subbarayudu v. Adinarayiidu^ (189.)) I. L. R. 18 Mad. 134 
(It was con tended in this case on behalf of the defendants that advances 
made by one partner to the partnership concern could only result in 
matters of account and could not be made subject of a separate suit, 
‘J/c/d The transaction in cpiestion was altogether dc /*ors the part- 
nership and as such capable of sustaining an action for contribution). 
See Dayal v. Khatav, (1875) 12 B. H. C. R. 97, 107 ; Durya Prosonno v. 
Paghu Nath, (1899) I. L. R. 26 Cal. 254 ; cf. Laban Sardar v. Ckayen, 
(1914-15) 19 C. W. N. 768 (If partners borrow money from strangers 
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The said Bank institated a sait in this Coart on the said 

proniissory note (Original Sait No of ) and on 

obtained a decree for Rs. 2500/- with costs. 

4. On 19.„, the plaintiff paid the said Bank Rs. 3000/- 

in full satisfaction of their claims under the decree. 

The plaintiff claims — 

Rs. 1500/- as half share of the amount paid as aforesaid. 


PLAINT. 

243. 

CONTRIBUTION. 

(Between Co-sureties) 

CLAIM by a Surety against Co-surety for Contribution, (c) 

1. By a bond dated January 5th, 19..., the plaintiff and the 
defendant became sureties for one G. H., whom one C, 1). had then 
taken into his service and employment as his managing clerk, and 
jointly and severally bound themselves in the penal sum of Rs. 
2000/- for the honesty of the said G. H. and the faithful discharge of 
his duties as such managing clerk. 

for partnership business and a decree is’ obtained by the creditors 
against the ])artnerB and executed against one of them the latter is 
entitled to contribution from his co-partners.) ; Dchesh Chandra v. Benoy 
Krishna, (1938-39) 43 0. W. N. 1214 ; Arunaehalam v. Varu Rowther, 
A. 1. R. 1928 Mad. .588; cf. Ohockalmyam Chettiar v. Meyappa Chettiarj 
(1938) 2 M. L. J. 287 ; Kannayya Reddi v. Muthu Reddi, A. I. R. 1939 
Mad. .508 (It is one thing to say that money yms borrowed ns it was 
required for the partnership trade by the partners, the borrowing itself 
not being a partnership transaction though the partners borrow it in 
order to advance it to the partnership as capital, and it is quite another 
thing to say that the borrowing itself was by the partnership. It is 
only when the claim for contribution is based on the contract of part- 
nership or intimately bound up with the relation of partnership, that 
it would be excluded by the general doctrine that ns between partners 
there can be no claim for contribution.) ; Chochalinffam Chettiar 
v. Meyappa Chettiar ^ supra, * 

(b) Limitation : Art. 99 of the Ind. iiim. Act, 1908. 

(c) Referenee : Section 146, Ind. Cont. Act, IX of 1872 provides that in the 

absence of a contract to the contrary co-sureties arc liable to con- 
tribute equally. Gf. Section 147 of the said Act which provides for 
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2. The said 6. H. did not faifchfally discharge the duties of the 
managing clerk to the saidC. D. and did not account for certain 
moneys received by him for and on behalf of the said C. D. 

3. The said C. D. sued G. H. and the plaintiff in this Court (Suit 

No ...of ) for recovery of moneys not accounted for by 

the said G. H. as such managing clerk, and judgment for Rs. 2000/- 
was obtained against the plaintiff and the plaintiff paid the said 
amount to the said C. D. on 19... 

The plaintiff claims — 

Rs as half share of the money paid by the 

plaintiff as aforesaid. 


^ PLAINT. 

243. 

CONTRIBUTION. 

(Between Co-trusteos). 

CLAIM by a Trustee against his Co-trustees for 
Contribution, (d) 

1. The plaintiff and the defendant are the trustees, and one 

C. D,, the beneficiary, under the will of A. B., late of 

2. In 19..., the said C. D. instituted a suit in this 

Court (No of ) against the plaintiff and the defendant 

herein for accounts and administration of the trust estate. 

liability of co-sureties bound in different sums. A surety is not entitl- 
ed to sue his co-sureties for contribution until he has paid on account 
of the principal debt a sum greater than he would be obliged to pay 
when the entire liability should be fairly apportioned among them : 
Davies v. Humphreys, (1840) 6 M. & W. 153, approved in Ex p. Snowdon, 
(1881) 17 Ch. D. 44 and I bn Hasan v. Brijhhukan Saran, (1904) I. L. R. 
26 All. 407. 

(c) Limitation : Art. 82, Ind. Lim. Act : The right to sue arises only on actual 

payment. The liability to contribute is based on an equity arising out of 
the co-debtor's payment and it has no reference to the original liability 
to the common promisee : Abraham Servai v. Baphtal (1916) I. L. R. 39 
Mad. 288. Cf. Venkaianarayana v. Lakshmibayamma, A. I. R. 1929 Mad. 
3ll9 (Cause of action dates from actual payment of the debt.). 

(d) Right to oontrlbtttion : When two trustees are jointly and severally liable 

to make good a trust fund, plaintiff may recover the wliole from either 
of them* and the one who pays the whole is entitled to contribution as 
against the other : Btrks v. Mickhthwait, (1864) 33 Beav. 409. 
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3- On 19..., the preliminary decree for administrar 


tion was made in the said suit and an account was directed to be 
taken of the dealings of the defendants thereto with the trust 
estate. 

•1. The sum of Rs. 5,000/-was found due from the said defendants 

on the taking of accounts, and on a final decree was made 

in the said suit against them for the said sum together with all costs 
of the suit and of the reference and interest on judgment at 
t) per cent. 

r>. The costs aforesaid were duly taxed and the party and party 
costs amounted to Ra. 9,250/- as allocatur issued on 

0. The said 0. D. threatened to execute the decree against the 
plaintiff alone, whereupon the plaintiff deposited into Court to the 

credit of the said suit Rs. 9,250/-on in full satisfaction of 

the decree aforesaid. * 

The plaintiff claims — 

Rs. 4,625/-, one half share of the amount paid by the 
plaintiff as aforesaid. 


Of. Sec. 27, Iiid. Trusts Act, 1882, which provides as follows : ‘‘Where 
co-trustees jointly commit a breach of trust, or where one of them by his 
neglect enables the other to commit a breach of trust, each is liable to 
the beneficiary for the whole of the loss occasioned by such breach. 

But as between the trustees themselves, if one be less guilty than an- 
other and has had to refund the loss, the former may compel the latter, 
or his legal representative to the extent of the assets he has received, to 
make good such loss ; and, if all be equally guilty, any one or more of 
the trustees who has had to refund the loss may compel the others to 
contribute. 

Nothing in this section shall be deemed to aiithori/e a trustee who has 
been guilty of fraud to institute a suit to compel contribution.'* 

(d) Limitation : Art. 100, Ind. Lim. Act, applies to a suit by a co-trustee to 
enforce against the estate of a deceased trustee, a claim for contribution. 
A like suit brought against a trustee during his life time would fall 
within Art. 120. The principle established in Wolmershausen v. Oullick, 
(1803) 2 Ch. 514 that the Statute of Limitations does not begin to run 
against a surety suing a co surety for contribution until the liability of 
the surety is established, applies equally to the case of a trustee claiming 
contribution against his co-trustee in respect of a liability incuAcd from 
loss occasioned to the trust estate by their joint default. In such a case, 

• therefore, time does not begin to run as between the co-trustees until 
the claim of the cestui que trust has been established against one of 
them : Robinson v. Harkin, (1896) 2 Ch. 415. 
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PLAINT. 

344: 

CONTRIBUTION. 

(Between co-plaintiffs in a former suit). 

CLAIM by a Co plaintift in a former Suit who had to pay 
the Costs of Suit for Contribution, (e). 

1. By a deed of assignment dated one P. R. as- 
signed to the plaintifl: and the defendants his right to recover 

Rs. 2,500/- payable to him by on account of contracts 

which he had undertaken to perform. 

2. On or about the money which was payable 

to P. R. as aforesaid was attached by one of his creditors named 

(e) Reference : Ram Sarup v. Baij Natht (1921) I. L. It. 43 All. 77 [Prima 
facie the fact of a joint decree having been paid ofl by one of the 
judgment-debtors would be some evidence that he had a right of con- 
tribution, but the defendant can always show that ho, as between him- 
self and the plaintiff, was not at all liable for the claim or was not 
liable equally with the plaintiff’ or that both being tort-feasors no con- 
tribution on public grounds should be enforced as between them or 
for other reasons the suit could not be maintained. The cases which 

have been cited in support of the contention that no suit for contribu- 

tion would lie at all, unless there was some special equity in favour of 
the i-daintirt, arc'‘ cases where the contribution was sought as between 
the defendants in the former suit. Obviously there would be a differ- 
ence between a case of co-defendants and that of co-plaintiffs. 
The defendants need not file a com mon defence. The plaintiffs, how- 
ever, when they bring a suit must sue on a common ground. There- 
fore it docs not follow of necessity that the rule which would regulate 
the enforcement of contribution as between co-defendants should be 

applied to co-plaintiffs also In the present case the then 

iffaintiffs were acting in the belief that they had a hona fide right to 
contest the attachment. It is further clear that they all acted in con- 
cert for the benefit of all and that they wore acting together through 
one set of attorneys. Each and every one of them had one and the 
same object and were acting in furtherance of it, and there was mutual- 
ity of interest as amongst themselves. The defendants took as much 
part in the litigation as the plaintiff did. Hence the present suit for 
‘contribution lies) ; followed in Parsotam Das v. Lachmi Narain, (1923) 
I. L. R. 45 All. 99, 106 ; cf. Qurulingappa v. Somanna, (1931) I. L. R. 
55 Bom. 94 ; Babu Ram v, Badri Das, A. I. R. 192G Jour. 150 (4). 

(c) Limitation: Art. 99, Ind. Lim. Act. Cf. Oahar Ali v. Abdul, (1929) I. L. 
R. 56 Cal. 192. 
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G. S. ia execution of a decree obtained by the said G. S. against 
the said P. R. 

3. On the plaintiff and the defendants, acting in 


the belief that they had a bona fide right to contest the attachment, 
put in an objection thereto. The said objection was disallowed, 
and thereupon the plaintiff and the defendants acting in the same 
belief instituted a suit on tho original side of the Honibay High 
Court against the said G. S. for a declaration that the money was 
not liable to attachment in execution of tho decree which G. S. had 
obtained against the said P. R. 

4. After evidence taken, the said suit was dismissed with 

costs on 

5. On the said G. 8. realised those costs amounting 

to Rs from tho plaintiff alone. 

The plaintiff claims — 

Rs from each of the de- 

fendants as his proportionate share of 
the said costs. 


DEFENCE. 

a45. 

CONTRIBUTION. 

DEFENCE by Co-debtor to Claim for Contribution, (f) 

1. The defendant at the request of the plaintiff and for his 
accommodation executed the said promissory note jointly with the 
plaintiff. Tho whole of the consideration money of the said pro- 
missory note was received by the plaintiff. 

2. The plaintiff is not entitled to the alleged or any sum by way 
of contribution from the defendant. 

(f) This is a defence to Form Xo. 236. 

(f) Defence: Kondamma v. Chinnasubba, A. I. li. 1327 Mad. 160 (It is 
open to the party from whom contribution is sought to plead and 
establish that as between the joint debtors the plaintiff is solyly liable 
for the debt or that he is not (xjually liable with the ])laintifr). Cf . 
Nityanand Sahu v. Radkaeharan Sabu, A. T. R. 1034 Pat. 411 (2) at p. 
413 (It is open to the defendants to i>rovc that they had executed the 
promissory note merely as sureties, tlic plaintiff being the principal). 
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DEFENCE. 

246 

CONTRIBUTION. 

DEFENCE by Co-Judgment-debtor to Claim tor Contribution, (g) 

1. The defendant admits that he executed the promissory note 
referred to in the plaint jointly with the plaintiff bnt says that he 
did so at the request of the plaintiff and for his accommodation, 
without receiving any consideration for the same. 

2. The defendant did not contest the suit instituted on the said 
promissory note. The plaintiff contested the said suit by setting up 


(g) This is a defence to l^rm No. 237. 

(g) Contribution towards costs : Prima facU defendants inter sc are liable 
for contribution where a joint decree for costs have been passed against 
them. But the defendants who did not defend the suit or took no 
interest therein are equitably entitled to exemption : Bal Kishan v. 
Ghhidda^ A. I. K. 1929 All. 654. Where two or more persons join in 
an attack- or in a common defence there is at least an implied contract 
that they would share the gain or loss: Parsotam Das v. Laohmi 
Narain, (1923) I. L. K. 45 All. 99. Thus, where different sets of 
defendants had jointly put forward a fatal defence in a previous case 
and had been ordered to pay the costs of the opposite party, any of 
them is entitled xto maintain a suit for contribution against others : 
Snran Dijal v. Dal Chanda A. 1. R. 1938 Lah. 579. It may often happen 
tdiat the defendants to a suit may have different, antagonistic and 
exclusive defences, and that in such a case, in the absence of a 
contract or some equity between them there will be no contribution : 
Parsotam Das v. Laehmi Narain, supra. Of. Muihuswami Aiyar v. 
Si4bramania, A. I. R. 1932 Mad. 146 : Per Curgenven, J., *‘The mere 
fact that he has satisfied a joint decree for costs will not, without 
more, entitle the plaintiff to contribution. As to what more has 
to be shown, a distinction needs to be drawn between a decree for 

costs against co-plaintiffs and one against co-defendants 

The objects and interests of co-plaintiffs are identical, and 

from their voluntary association it may be said that there arises an 
implied contract, which equity will enforce, to share gains and losses. 
It is otherwise with co-defendants who may be forced into the position 

^against their will, and whose interest may be adverse inter se 

I think then that the learned Judge of the Court of Small Causes was 
not right in requiring defendant 1. who alone contested the suit, to show 
some equity in his favour which would entitle him to exemption. It is 
the plaintiff who must show an equity entitling him to contribution.'*;. 
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a false defence and thereby unnecessarily increased the burden of 
costs. 

3. The defendant is not liable to pay to the plaintiff the alleged 
or any sum by way of contribution. 

4. Alternatively, the defendant is not liable to contribute any 
sum towards the costs of the said suit for which the plaintiff was 
responsible as aforesaid. 


DEFENCE. 

S4T- 

CONTRIBUTION. 

DEFENCE by Co-lessee to Claim for Contribution, (h) 

1. The defendants admit the lease in tlfe plaint mentioned and 
the terms thereof, but say that it was agreed between the plaintilf 
and the defendants that each of the defendants would pay to the 
plaintiff his one-third share of rent and the plaintiff would pay the 
full rent to the landlord by adding his share thereto. 

2. The plaintiff received from each of the defendants his 
share of rent for the period for which the landlord instituted the said 
suit. 

3. The plaintiff is not, in the premises, entitled to the alleged or 
any sum from any of the defendants. 


DEFENCE. 

S4.8- 

CONTRIBUTION. 

DEFENCE by Co-partner to Claim for Contribution, (i) 

1. The defendant admits that he and the plaintiff executed the 
promissory note for Rs. 2000/- as alleged in paragraph 2 of the plaint 

(h) This is a defence to Form No. 239. 

(h) Oiico a decree for rent has been passed tigaiiist lessees jointly it is capable 
of execution against each or either of them, and if the decree is satisfied 
by one in charge of the leasehold proi>crty other lessees arc rnii>le to con- 
tribution, unless they show that there was moijcy, in the hands of the 
lessee in charge of tlie ])ropcrty and on account of the leasehold pro- 
perty, siiiticicnt to satisfy the decree : Ikpal Shpjh v. Sham Lai 
(1931) I. L. K. 10 Tat. 168. 

(i> This is a defence to^Form No. 241. - 

111 
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bat says that the borrowing was by the partnership and the loan is 
an item in the partnership account. 

2. The said partnership is still continuing. 

3. The plaintiff’s claim for contribution is, in the premises, not 
maintainable. 


PLAINT. 

CONTRACT. 

(Breach of Contract). 

CLAIM by Actor against Theatrical Company for Breach of 
Contract and Damages for Loss of Publicity, (j) 

1. The plaintiff carries on the profession of an actor. 

2. The defendant company are theatrical producers. 

3. By a contract contained in two letters dated 19..., 

and 19.,., the defendant company agreed to engage the 

plaintiff to play one of the three leading parts in the musical 

comedy to be produced at Theatre, the foremost theatrical 

house in the city of called for six weeks certain 

from ...19.„, ^t a salary of Rs jjer week of nine 

performances. 

(i) Referenee : Debesh Ghandra v. Ihnoy Krishna, (1938-39) 43 0. W. N. 

1214 (If the debt was really a joint debt of the entire partnership, the 
plaintiff by satisfying the debt could not sue his co-judgment debtors 
who arc only two out of the whole body of partners for contribution. It 
would be an ctem of partnership account and the partner who pays the 
whole of this partnership debt, though he would be entitled to charge 
the sum paid in the partnership accounts, could not recover proportion- 
ate shares from some of the other partners in the absence of special 
circumstances.) ; cf. Choekalingam Cheltiar v. Meyappa C/ieUiar, (1938) 
2 M. L. J. 287 (So long as the partnership continues or subsists, no 
separate action for contribution will lie and the right to contribution 
can be enforced only as part of a general suit for accounts of the part- 
nership.). 1^01* other cases, see foot-note under Form No. 241. 

(j) Rdferenoe : Clayton Waller v. Oliver, (1930) A. C. 200 (In this 

case, the findings were that upon a proper construction of the 
contract the defemlant company were bound to provide a leading part 
to the plaintifi and that they assigned to him a minor part and accord- 
ingly the defendant company broke the contract. The plaintiff is en- 
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4. The defendant company cast the plaintifF for the part of 

and on reading the first act of the play, the plaintiff 

found that the part assigned to him was not a leading but a trivial 
part and he therefore requested the defendant company to give him 
a leading part. 

r>. The defendant company refused to recast the plaintiff and 
alleged that the part assigned to the plaintiff was a good perform- 
ance of the contract. 

6, Therefore the plaintiff declined to appear in the produc- 
tion and was compelled to forego the opportunity of displaying 
his talent and abilities before the public and thereby, suffered 
damage. 

7. The plaintiff obtained service at an equivalent remnneration 
elsewhere. 

The plaintiff claims — * 

Rs as damages for loss of publicity. 

PLAINT. 

350 . 

CONTRACT. 

(Breach of Contract). 

CLAIM by Actress against Theatrical Company for Breach 
of Contract and Damages for Loss of Publicity, (k). 

1. The plaintiff! is a well known actress of Southern India. 

2. The defendant company are theatrical producers, and, at 

titled to damages that may reasonably be supposed to be in the contem- 
plation of the parties at the time the contract was made, as the probable 
result of its breach, and if any special circumstances were unknown to 
one of the parties, the damages associated with and flowing from such 
breach cannot be included. Here both parties know that as flowing 
from the contract the plaintiff would be billed and advertised as appear- 
ing at the Hippodrome, and in the theatrical profession this is a valuable 
right. The loss the plaintiff has suffered is loss of publicity. In assess- 
ing the damages the jury may consider the loss the plaintiff suffered 
(1) because the Hippodrome is an important place of public entertain- 
ment| (2) that in the ordinary course he would have been ‘'billed*’ and 
otherwise advertised as appearing at the Hippodrome.) ; followed and 
explained in Withers v. General Theatre Oorporation, (1933) ^K. B. 536. 
See Chitty on Contracts,^19th Edn., p. 271 : "Damages may be awarded 
lor loss of publicity or reputation, if an obligation to afford publicity 
and the means of acquiring or sustaining a reputation is repudiated”. 

(k) Heterenee : JlforV v. George Edwardes iDalg^s Theatre) (1928) 1 
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all material times, the defendant W. was the managing director of 
the defendant company. 

3. In April ID..., the plaintitC was introduced to the defendant 
W. at Madras and the said defendant pursuaded the plaintiff to come 

down to Calcutta and to play the part of ,...„intho 

musical play called intended to be produced in May 19... 

at the theatre, Calcutta, which is an important place of 

public entertainment. The terms of employment of the plaintiff 
were verbally agreed upon between the said defendant and the 
plaintiff. 

4. Before the plaintiff was willing to sign any agreement, 
she obtained a promise from the defendant W. that her name should 
appear at the head of the oast and up to the date of the dress 
rehearsal. 


K. Jl. 269 (The contract iiuposetl an express obligation upon 
the defendants to allow the plaintiff to appear in the part as agreed. 
Per Banks L. .T. at p. 281, “In my opinion it is sufficiently established 
that where there has been a breach of contract to employ an actress, 
whose reputation depends on the continued and successful practice of 
licr art, and where the engagement is accompanied by promises of 
wide-spread publicity and advertisement which will probably lead to 
future opportunities following on successful performance, the Court 
recognizes that the damages for that breach may properly include such 
a sum as a jury may award to compensate the plaintiff for the loss of 
the reputation which would have been acquired, or damage to reputa- 
tion already acquired, or, to use another expression, for loss of pub- 
licity. The events which had happened would prejudice her chance 
of obtaining a suitable employment. The jury might pioperly decide 
how much longer the effects of the defendant's conduct were likely to 
last, and might decide that the mere salary was not adequate compen- 
sation."). The passage in the above judgment that the plaintiff is en- 
titled to ^damage to reputation already acquired* has given rise to 
some controversy. In the case of Clayton S Waller v. Oliver, 
(1930) A. C. 209, Viscount Dunedin held that Marbe’s case had 
been rightly decided (p. 221) but both Lord Buck mas ter and Viscount 
Dunedin in discussing the basis of damages in such cases limited it 
to loss of publicity. In the later case of Withers v. General Theatre 
GorporatioHy ( 1933) 2 K. B. 53G, Berutton L. J. pointed out that accord- 
ing to the House of Lord's case, “Damage to a reputation already 
Ibxisting by not allowing an appearance is not a matter which can be 
considered, but what has to be considered is whether, if the actor had 
been allowed to appear, that appearance would have given him publi- 
city, and whether he has been deprived of that opportunity of appear- 
ing-” . : 
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5. Thereafter on 13..., an agrcoin.Qnt in writing was 

made between the plaiutifr and the defendant company at 

whereby the plaiutilf waa engaged to play the aaid part for a 

period of six weeks commencing from at a salary of 

Rs. 4(K)/- per week of nine performances. 

6. The plaintiff came to Calcutta hoping to acquire a reputa- 
tion in Calcutta which she believed would sustain and increase the 
popularity she enjoyed in Southern India. 

7. After the arrival of the plaintiff in Calcutta her name 

appeared at the head of the cast and upon the electric lights 
outside the theatre and elsewhere but this was stopped two days 
before the dross rehearsal, which took place on 

8. On 19..., the day fixed for the commencement 

of her engagement, the defendant company refused to allow the 
plaintiff to appear in the play on that nlay or thereafter at all. 

The play ran into weeks, another actress appearing in 

the part of 

9. By reason of the facts above stated the plaintiff was de- 
prived of the opportunity of displaying her talents before the 
public and thereby suffered damage. 

10. The defendant company paid the plaintiff the agreed salary 
for the period of her engagement and contended that the plaint ifl' 
was not entitled to any further damage. 

The plaintiff claims — 

Rs damages for lose of publicity. 


PLAINT. 

251. 

CONTRACT. 

(Rescission of Contract). 

CLAIM to rescind a Contract of Sale on the Ground of Fraud and 
Misrepresentation. (1) 

1. The plaintiff is aged 30 and the defendant, who is his*coasiii, 
is about 20 years his senior. The plaintiff, at all material times, 
reposed great confidence in the defendant. 

(1) Reference ; John Minas Apear v. Louis Caird Malrhus, L L. U. (1939) 1 Cal, 
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2. On 19...., the plaintiff entered into an agreement 

in writing with the defendant, whereby the defendant agreed to seil 
and the plaintiff agreed to l)ny the undivided ^ share of the defend- 
ant in premises no for the price of Rs. 12,000/-. 

3. Prior to the said agreement, the defendant made the following 
verbal representations to the plaintiff : 

(a) that the defendant had lately received an offer of 
Rs. 15,000/- for the said undivided half share from one 

mr and also another offer of Rs. 14,000/- from 

another party. 

(b) that the municipal value of the entire premises was 
Rs. 30,000/-. 

4. The defendant also showed the plaintiff two letters purport- 
ing to contain the offers' mentioned above. 

5. In 19.,., the plaintiff discovered that the said 

letters were not genuine and that they were written on the instruc- 
tions of the defendant himself and were brought into being for 
giving a fictitiously high value to the property and for the purpose 
of deceiving persons to whom the defendant might later wish to sell 
his share in the property. The plaintiff also discovered that the 
municipal valuation of the property was Rs. 20,000/-. 

6. The above representations were fraudulent and tbe plaintiff 
was induced to enter into the said agreement by reason of the said 
representations and in the honest belief that they were true. 

The plaintiff claims — 

Rescission of the said agreement. 


389 : Derbyshire C. ,T.—‘‘TIiis is a case of deliberate active fraud 

which comes within Sec. 19 of the Ind. Cont. Act and not within the 
exception to that section. The circumstances under which fraud 
was ])erpetrated in this case were such that an ordinary person with 
ordinary diligence could not be expected to discover that fraud.** 
(p. 395). Per Jjort- Williams J.— Sec. 19 of the Contract Act applies to 
cases of misrepresentation ss distinguished from fraud and should not 
be interpreted as being meant to apply to misrepresentation which is 
“fraudulent within the meaning of Sec. 17” and that the phrase “frau- 
dulent within the meaning of Sec. 17** should be deemed to apply to 
the preening word “silence** exclusively, and not to the word “misre- 
presentation**. (p,398). 



R IV. ] 


Poi’im of Pteadiiigs 


88 ? 


PLAINT. 

252 . 

CONTRACT. 

(Rescission of Contract). 

CLAIM to rescind a Contract on the Ground of Fraudu- 
lent Misrepresentation and Recovery of Money 
paid under it. (m) 

1. In 19..., the defendants entered into a contract 

with D. S. Ltd., shipbuilders, for building a steel screw steamer 

of .....tons at the price of Hs to be paid for in 

five instalments of Rs each — (1) when the keel was 

laid ; (2) when the vessel was framed ; J^S) when the vessel was 
plated and ready for rivetting ; (4) when the vessel was launched ; 

and (5) when the vessel was completed. 

2. In the month of 19..., negotiations took place 

between the plaintiffs and the defendants through their respective 
brokers for the sale to the plaintiffs of the vessel then in the course 
of construction. 

3. On or about .the defendants by their brokers, 

Messrs. T. M. & Co. represented to the plaintiffs that the keel of 
the vessel had been laid, that the frames had been bent, and that the 
erection of the same had been started. These statements were 

also made in a telegram of the sent by the defendants to 

the plaintiffs and were repeated in a letter of the same date. 

4. The defendants through their brokers offered the ship at 

Rs... and the plaintiffs on the faith of the representations 

aforesaid accepted this offer. 


(m) Referenee : Abram Steamship Co, v. IVeatville Shippiwj Co.t (1923) 
A. O. 773 : In this case one of the points of defence was that the action 
was barred by the fact of the sub-sale. Per Lord Dunedin : Bo long 
as the sub-sale stood, this would of course be so (p. 779). The sub- 
contract, which was ex hypothesi the only obstacle, has been completely 
swept away. The idnin tiffs have been put i)ack to their original ])osi- 
tion^i. c., as purchasers under a contract with the defendant^b()>. 780). 
Per liord Atkin j;on : When the contract with 11. 11. L. Ltd. was 
rescinded and thus got out of the way, I think there was nothing to 
prevent the plaintiffs from enforcing their rights against the defend- 
ants (p. 789). 
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5. Accordingly, by an agreement in writing dated 

made between the plaintiffs and the defendants, the defendants 

assigned to the plaintiffs the benefit of their contract of 

with D. S. Ltd. in consideration of a cash payment of Rs 

the plaintiffs undertaking to pay the subsequent instalments 
amounting to Rs in the manner following ; 

6. Shortly afterwards, the plaintiffs decided to resell their 
rights under the contract, and accordingly entered into negotia- 
tions with the B. H. L. Ltd., and passed on to that company copies 
of the telegram and letter mentioned in paragraph 3 hereof con- 
taining the information as regards the state of progress of the 
building of the vessel. The said B. H. L. Ltd. are hereinafter re- 
ferred to as ‘the said company’. 

7. In reliance on i;}iese representations the said company, by 

an agreement dated agreed to purchase from the plain- 
tiffs all their rights and benefits under the agreement of 

at the price of Rs .....and covenanted to pay the several 

instalments which should thereafter become due. 

8. In the said company sent a representative to 

to inspect the ship and it was then discovered that the 

representations contained in the aforesaid telegram and letter of... 

with regard to the state of construction of the vessel, were with 

the exception of the statement that the keel was laid, untrue, and 
that nothing had been done except the laying of the keel. 


9. Thereupon by letter dated the said company 

complained to the plaintiffs and on the plaintiffs asked 


for explanation from the defendants but the latter disclaimed all 
responsibility. 

10. By letter, dated the said company informed the 

plaintiffs that if they had known the position and had any know- 
ledge that the plaintiffs* statement with regard to the state of cons- 
truction of the vessel was incorrect, they would not have purchased 
the contract, and gave notice that they repudiated their contract 
on the ground of misrepresentation. 

11. On the plaintiffs having satisfied themselves 

about the facts, wrote to the defendants a letter saying that the 
said company had repudiated their contract with the plaintiffs and 
were applying to the Court to rescind the samo and that tlu^ 
plaintiffs likewise claimed rescission of their contract with the 
defendants. 
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12. The said company have since commenced an action against 
the plaintiffs for rescission. 

The plaintiffs claim — 

1. Setting aside of the contract dated ; 

2. Recovery of the money paid under it. 

3. Interest by way of damages on the said sum. 


PLAINT. 

253. 

COPYRIGHT. 

CLAIM for infringement of Copyright in a Dramatic Work, (u) 

1. The plaintiff is the authoress and the owner of the copyright 
in a play in one act entitled “The Rogue*^, and of the sole right of 
j)erformance of the said work. 

2. The defendant at all material times was the President of The 

Young Women’s Dramatic Society of and he authorised 

or permitted the members of the said society to represent or perforin 
the said i)lay on February 5th, 19..., at the Hall, 

3. The said performance was without the plaintiff’s license and 
was in public and constituted an infringement of plaintiff’s copy- 
right. 

The plaintiff claims — 

Rs damages. 

(n) Reference : Jennings v. Stephens, (1936) 1 All. E. R. 409 (C. A.) (This 
case decides the question what performances are public performances 
within the meaning of the Copyright Act, 1911, 8. 1 f2). Held : ‘'The true 
criterion is the character of the audience, which must bo a domestic or 
quasi domestic audience, and the following are immaterial : (i) mimber 
present ; (ii) presence or absence of visitors ; (!ii) payment or non- 
payment of performers ; (iv) whether the performers are members of the 
domestic circle or strangers ; (v) whether or not a charge is made for 
admission.)* Cf. Performing Right Societyf v. Hammond^s Brad^ 
ford Brewery Co., (1934) Ch. 121 (infringement by loud speaker 
placed in a private room, the sound being audible in the public part of 

the premises.) ; Performing Right Society v. Camelo, (1936) 3 All. K. R. 
557. 

(n) Place of suing : Gf. Ram Kishan v. Piari Lai, (1911) I. L. R. 33 All. 24. 
For Courts which have jurisdiction to try copyright cases, see See. 13 
of the Indian Copyright Act, 111 of 1914. 

(n) Limitation : Art. 40, Sch. I, Ind. Lim. Act ; Niladri Nath Mukherjec v. 
Satis Chandra, (1933-34) 38 0.W. N. 604,010. See 8cc. 10, Copyright 
Act, 1911. 

112 
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PLAINT. 

^ 54 . 

COPYRIGHT. 

CLAIM tor InfrinKemeiit of Copyright in a Plan, (o) 

1. The plaiatid! is a designer and fitter of shop fronts and 

the like and carries on business at in the town 

of 

.2. The defendants are partners who carry on business as 


at in the town of 

3. On 19..., the plaintiff sent to the defendant C.D., 

at his request, a blue print which was a plan and elevation for a 
shop front at and also a detailed specihcation of the work 


on the said shop front. A copy of the said blue print is marked 'A* 
and annexed hereto. 

4. In October 19..., the plaintiff saw the shop front erected at 


(o) Reference : Ghabot v. Davies^ (19B6) 3 All. £. R. 221 (The plaintiff was 
the author of the plan and elevation and the question was if he was the 
owner of the copyright, if any, in it. Eeldt by Grossman J. : A plan is 
a literary woik within the Copyright Act, 1911, and this plan is an 
original literary work. The Act does not require that the word ‘original* 
must mean in an original or novel form, but the work must not be 

copied from another work that it should originate from the 

author. I find on the evidence that the plan and elevation originated 
from the plaintiff. The next question is^ Is the shop front a 
reproduction of the plan ? The shop front was a reproduction of the 
plaintiff's plan, and as the plan was an original literary work within 
the Copyright Act, 1011, the defendants, by authorising the reproduction, 
have infringed the plaintiff’s copyright in the plan. Damages pre- 
sumably are at large in such a matter. But I think I am bound to con- 
sider this : What is the remuneration which the plaintiff would fairly 
have got for his plan if the defendant had applied for his leave and 
licence to use it ? I think 1 ought not to give beyond what I have come 
to the conclusion on the evidence would be a reasonable remuneration to 
the plaintiff for his work.). 

Cf. Burhe v. Spicers Dress Designs, (1936) Ch. 4(X) (This case deals with 
the question of the reproduction of a sketch design and whether a dress 
is a work of artistic craftsmanship. The dress was held not to be repro- 
duction of the sketch, as the dress alone, bore no resemblance to the 
sketch. The dress was held to be a work of craftsmanship, but its 
artistic element came froni tbe design f^nd was not in the craftsmaq-t 
ship.), 
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by the firm of The said work was a reproduc- 
tion of a substantial part of the said plan and elevation. 

5. The plaintiff is the author and the owner of the copyright 
in the said plan and elevation and the defendants infringed the said 
copyright by authorising the reproduction of the said plan and 
elevation in the construction of the said shop front, without the 
consent of the plaintiff first had and obtained. 

The plaintiff claims — 

Rs damages. 


PLAINT. 

255 . . 

COPYRIGHT 

CLAIM by Assignee of Copyright tor Infringement of the 
Performing Right in a Song, (p) 

1. The plaintiffs, The P. R. Society, Ltd., (hereinafter referred 
to as “the society,*') are a company incorporated under the Indian 
Companies Act, VII of 19 L3, as a company limited by guarantee, the 
members of which consist of composers, authors, publishers and 
proprietors of musical, literary and dramatic works. 

2. The objects for which the society was established, as stated 
in the Memorandum of Association, were “to exercise and enforce 
on behalf of the members of the society, being the composers of any 
musical works or the authors of any literar}^ or dramatic works, 
or the owners or publishers of or being otherwise entitled to the 
benefit of or interested in the copyrights in sucli works, all rights 
and remedies under the Copyright Act, 1911, or otherwise in respect 
of the public performance of their works.*’ 

(p) Reference : Performing Right Society v. London. Theatre of 
Varietiea (1924) A. C. 1 (In this case the plaintiffs The Performing 
Right Society, Ltd. sued for injunction without joining the legal owner 
of the copyright. The Court of Appeal gave the plaintiffs ^he oppor- 
tunity of amending by joining the legal owner upon terms, but they 
refused to accept the offer and took their stand uix>n their supposed 
right to sue alone in virtue of their equitable title. It was held by the 
House of Lords that the said plaintiffs were not entitled to the perpetual 
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3. By article. of the articles of association, “every 


member who was a publisher, should during his period of member- 
ship assign to the society his interest, whether present or future, 
in the right to perform any musical or dramatic work which had 
been or which might thereafter be published by him, and to invest 
the society with the sole right during the period of his membership, 
to authorise or to forbid the public performance of any works publi- 
shed or to be published by him.*' 

4. In the year 19..,, the plaintiffs Messrs. C. & Co. Ltd., music 
publishers, became members of the society and by an indenture 

dated they in accordance with the articles of association, 

assigned to the society (among other things) “the right of perfor- 
mance in all parts of the world of each and every song with words 
thereof or musical work (not being a musical play) the right of 
performance of which then belonged to, or should thereafter be 
acquired by or be or become vested in the assignor during the con- 
tinuance of the assignor’s membership of the society” such rights 
to be held by the society for the period of the assignor's membership. 

5. Thereafter on.,,.. 19..., one Mr. W. H. F., the author 

and composer of a song called “The Wedding,*' assigned the copy- 
right and sole right of representation of that song to the said C. & 
Co. Ltd., in consideration of a cash payment. 


6. On 19..., the defendants, proprietors of the Music 

Hall at authorised the public performance of the said 


song in the said Music Hall without having obtained the consent of 
the plaintiffs. 

7. The defendants threaten and intend to continue the said 
infringement. 

The plaint' ffs claim — 

1. Perpetual injunction restraining the defendants from 
permitting their Hall to be used for public performance of 
the song without the consent of the plaintiffs. 

2 . Rs damages for infringement. 

injunction which they claim). Note : The defect of parties is cured by 
^adding C. & Co. Ltd. as co-plaiutiffs.. 

(p) Infringement of musical work : A copyright of a musical work is infrin- 
ged by making any cinematograph record of such musical work 
without the consent, of the owner of its copyright : Ginema 

Go,[y, Performing Bight Bociet, I. L. B. 1937 Bom. 721. 
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PLAINT. 

256 . 

COPYRIGHT. 

CLAIM for Infringement of Copyright in a Book and for Conversion 
with Additional Claims for Delivery up of Unauthorised 
Copies and for an Injunction, (q) 

1. The plaintiff is the author of a book entitled ‘'The Ancient 
History of Bengal”, and the owner of the copyright therein. 

2. The defendant company have infringed the plaintiff’s copy- 

right in the said book by reproducing a substantial portion thereof 
in a material form in a book entitled “Bengal, Past and Present," of 
which the defendant company .are the publishers, without the 
consent of the plaintiff. * 

Particulars : 

iJ. The defendant company caused the said book entitled 

“Bengal, Past and Present" to be printed in •lU...,aud have 

sold numerous copies of it since. 

4. The defendant company have also in their possession custody 
or control many infringing copies of the said book “Bengal, Past and 
Present”, which they refused to deliver up to the plaintiff although 

(q) Reference : Gaxtcn Publishing Go, v. Sutherland Publishing Go., (1938) 4 
All. K. R. 389 (In an action for an iiifringomcnt of the plaiutitFs copy- 
right in a certain publication, the plaintiffs claimed infer alia an inquiry 
as to (i) damages suirered by reason of the infringement, and (ii) dama- 
ges for conversion. The defendants contended that the remedies given 
by the Copyright Act, 1911, Secs. 0 and 1, were alternative, aiul not 
cumulative, and that the plaintifis must elect their remedy. Held, by 
the Iloiise of Lords, that ui)on a proper construction of the Copyright 
Act, 1911, the remedies were not in law mutually exclusive, and the 
plaintiffs were entitled to recover damages under both heads.). Cf. 
Tallent v. Goldwcll and Tailor lO Gutter, (1938) 2 All. E. R. 107 (This 
case decides that a claim for damages for infringement of copyright and 
conversion is a case in which a defendant should be permitted to pay in 
a lump sum in respect of damages without allocating it under the 
respective heads.). 

(q) Original literary work — meaning of : Itamnarain Trivedi v. ShMj Kumar 
(1937-38) 42 C. W. N. 541 ; Ghaboi v. Davies, (1936) 3 All. E. R. 221. 

(q) Copyright in a literary work and how it la Infringed : MacMillan db Co, 
V. K and J. Cooper, (1923-24) L. R. 51 1. A. 109. Intrinsic evidence to 
be derived from comparison of two works must be of very cogent force 
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the plaintiff demanded the same from the defendant company by 
letter dated 19..., which they have detained and still 


detain from the plaintiff. 

5. The defendant company threaten and intend to repeat the 
said infringement. 

The plaintiff claims — 

(1) An inquiry as to. (a) damages suffered by reason of the 
infringement, (b) damages for conversion. 

(2) Judgment for the amount found due upon such 
inquiry. 

(3) An account and delivery up of all unsold infringing 
copies of the said book, “Bengal, Past and Present*' which are 
still in the possession, custody or control of the defendant 
company. 

(5) An injunction to restrain the defendant company, 
their servants and agents from reproducing or authorising 
the reproduction of the plaintiff's said book entitled “The 
Ancient History of Bengal" or any substantial part thereof 
and from doing any acts to infringe the plaintiff's copyright 
therein. 

in a case of infringement : Florence A. Decks y. H. G. Wells, A. I. H. 
1933 P. C. 26. As to when experts should be appointed as com- 
missioners to investigate and report similarities, see Gopal Das v. Jajan- 
nath Prasad, I. L. R. 1938 All. 370. Similarity of expressions may 
amount to infringement under certain circumstances : Moulvi Omar 
AH Barlushker v. Jnan Ranjan, (1934-35) 33 C. W. N. 945. Conglomera- 
tion of similarities, which cannot be mere coincidence, is evidence of 
infringement,: Mohini Mohan Singh v. Sitan%ih Basak, (1929-30) 34 0. 
W. N. 540. There is no infringement of copyright where the two 
works are substantially different : Kartar Singh Giani v. Ladha Singh, 
A. I. R. 1934 Lah. 777. There is no copyright in ideas : Gopal Das v. 
Jagannath Prasad, supra, 

(q) Infringing copies are the property of the owner of the copyright : Gopal 
Das y. Jagannath Prasad, supra, (The owner of the copyright has the 
right to recover the possession of the infringing copies unsold and the 
price of the copies sold ). See Sec. 7, Copyright Act, 1911. 

(q) Temporary Iniunctlon— when may he granted or refased : Kartar Singh 
Qayani v. Ladha Singh, A. I. R. 1931 Lah. 624 ; Prahhu Das v The 
Law Reporters, Lid,, A. 1. R. 1933 Lah. 448. 

(q) Limitation : 3 years under Art. 40, Soh. I, Ind. Lim. Act. Cf. Kinmond v. 
Jackson, (1877) I. L. R. 3 Cal. 17. See Sec. 10. Copyright Act, 1911. 
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PLAINT. 

257 . 

COPYRIGHT. 

CLAIM by Owner ot Copyright in Law Reports for Infringe- 
ment and Conversion with Additional Claim for Delivery 
up of Unauthorised Copies and for an Injunction, (r). 

1. The plaintiff is the editor and proprietor of a weekly law 

journal called (hereinafter called the ‘said joarnal’), 

in which were and are published amongst other things reports of 
appeals to the Judicial Committee of the Privy Council and of cases 

determined by the High Court with headnotes, statements 

of facts, notes of arguments and extracts from judgments of the 
lower Courts, where necessary. • 

2. The plaintiff is the owner of the copyright in the said reports 
in so far as they relate to the selection of cases reported, the 
arrangement of reporting, the headnotes and statements of facts not 
to be found in judgments but gathered by the reporters from the 
records of cases and quotations from judgments appropriate to the 
reports. 

3. The reports published in the said journal were and are the 
result of considerable labour and expense on the part of the plain- 
tiff and of the staff in his employment. 

4. The defendant at all material times was and is the editor, 

proprietor and publisher of a law journal known as 

Case Law (hereinafter called the ‘said Case Law'). 

5. ^ince 19..., the defendant has been infringing the 

plaintiff’s aforesaid copyright in the reports published in the said 
journal by systematically reproducing and publishing the said 
reports with colourable alterations without the plaintiff’s permission. 
The defendant hcas sold and is offering for sale the said Case Law 
containing such pirated reports for profit. Particulars of such 
piracy are set out in the schedule marked “A” and hereto annexed 

(r) Reference : Jogcsh Okandra Ghaudhuri v. Mokim Chandra llai, (I9h‘h 

14) 18 0. W. N. 1078 (Per Imam J.— It is generally true 

that in the reports of judgments, the reporter has no copyright, but . 
it cannot be said that in the selection of cases, and in the arrangement 
of the reporting, the reporter has not the protection of the law. The 
defendant is entitled to report such judgments as he obtained by ex- 
penditure of his timei labour and money, but where hp fails to exert 
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The plaintiff craves leave to refer to the offending volumes of the 
said Case Law when produced. 

6. The defendant has in his possession, custody and control 

several infringing copies of the said Case Law which he has refused 
to deliver up to the plaintiff in spite of demand in writing made 
by the plaintiff on 

7. The defendant threatens and intends to repeat such infringe- 
ment. 


The plaintiff claims — 

(L) Rs damage for infringement. 

(2) An account of the pirated issues of the said Case 

Law published since and of the profits made 

by their sale. 

(3) Damage for such sum as may be found due upon 
the taking of such account. 

(4) An account and delivery up of the unsold copies of 
the pirated issues of the said Case Law published since 

which are in the possession, custody or control 

of the defendant. 

(5) An injunction restraining the defondant from 
printing or causing to be printed, selling or offering for 
sale, circulating or causing to be circulated any of the copies 

his own energies, he cannot be allowed to avail himself of other people’s 
industry. The contesting defendant, mstcad of restricting himself to 
reporting the judgments only, has gone much farther. What he has 
done in the present case is that he has freely drawn on sucli^ portions 
of the plaintiff ’s reports as form no part of the judgment. He has 
also taken from the plaintiff’s reports the quotations from judgments 
that were appropriate to the rex>orts. The plaintiff’s reports in many 
instances contain statements of facts not to be found in the judgment, 
but have been gathered by the reporters from the records of the cases. 
The defendant, no doubt, was at liberty to bestow his labour on col- 
lecting the facts for himself, but he was not entitled to avail himself 
of the labours of another. “Whilst all are entitled to resort to com- 
mon sources of information, none are entitled to save themselves trouble 
and expense by availing themselves for their own profit of other man’s 
Svorks, subject to copyright and entitled to protection,” so said Lord 
Langdatc, M. R., in Lewia v. Fultarton, (1839) 2 Beav. 6, 8. The offend- 
ing instances in this case are cither copying or mcrly colourable 
alterations of the plaintiff's reports accompanied by blind repetition 
of obvious errors.”). 
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of the pirated issues of the said Case Law in his posses- 
sion, custody or control and from pirating from the plain- 
tiff's said journal for the purpose of the publication or 
otherwise infringing the plaintiflE's copyright in the reports 
contained in the said journal. 


PLAINT. 

258 

COPYRIGHT. 

CLAIM for Infringement of Copyright in a Painting and for 
Conversion with Additional Claims for Delivery up 
of Unauthorised Copies and for an 
Injunction, (s) 

1. The plaintiff is the author of a water colour painting 
called “The Village Woman'’, and is the owner of the copyright 
therein. 

2. The said painting was first produced in and exhibit- 
ed at the Exhibition held in 

3. The defendant has infringed the plaintiff's said copyright by 
producing, selling and offering for sale, copies or imitations of the 
said painting made by photography and other mechanical processes, 
without the consent of the plaintiff. 

4. The defendant threatens and intends to continue the said 

infringement and has refused to deliver up to the plaintiff the in- 
fringing copies in his possession, custody or control in spite of 
demand by the plaintiff in writing dated 

The i3laintiff claims — 

(1) An in(iuiry as to (a) damages suffered by reason of 
the said infringement, and (b) damages for conversion. 

(2) Judgment for the amount found due upon such 
inquiry. 


(8) Reference : Mahendra Ghandra v. The Kmperor^ (1928-29) 33 C. W. N. 
172 (It is giiflieieut to constitute infringement if the offending pictures 
are copies of substantial T)ortion8 of the copyright ]>ictnre&. It is 
immaterial wlicthcr the figures . have been reduced in si/c or slight 
modifications introdiicod or whether the clothes and (colours have been 
made dificrent in the oilcnditig pictures ). 8ce also notes under Form 
No 250. 

113 
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(3) An account and delivery up of all infringing copies 
of the said paintiog in the possession, custody or control of 
the defendant. 

(4) Injunction to restrain the defendant, his servants 
and agents from any further infringement of the plaintiff^s 
copyright. 


DEFENCE. 

859 

COPYRIGHT. 

DEFENCE to Claim tor Infringement of Copyright in a 
Literary Work, (t) 

1. The defentant denies that he infringed the plaintiffs copy- 
right, if any, in the book mentioned in paragraph of the plaint 

as alleged or at all. He has not (here deny specifically the acts of 
infringement complained of). 

2. The defendant admits that the plaintiff is the author of 

the book but says that he is not now the owner of the 

copyright therein. 

3. lly an agreement in writing dated the plaintiff 

assigned his copyright therein to one K. D. who published the book 
in 

4. By an agreement in writing dated ..the said K. D., 

since deceased, assigned his copyright in the said book to R. G., 
father of the defendant. 

r>. The said K. D. died February 5th, 19..., that is, more than 
fifty years before the date of any of the alleged infringements, and 
accordingly no copyright any longer exists in the said book. 


(t) Term of copyright : Under 3, Copyright Act, lOll, the term for 
which copyright Hhnll subsist shall, except as otherwise expressly pro- 
‘ vided by this Act, lie the life of the author aiul a period of fifty years 
after the death. C^f. Kmperqr v. Sheo Gharan Lai, A. I. R. 1931 All. 
353 (If copyright subsisted when Act III of 1914 came into force, the 
\ymod of copyright substituted by that Act would be 50 years from the 
death of the author.). 
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DEFENCE. 

360 

COPYRIGHT. 

DEFENCE to Claim for Infringement of Copyright in a 
Literary Work, (u) 

(Anotljer Form). 

1. The defendant does not admit that the plaintiff is the author 

or the owner of the copyright in 

2. If, which is not admitted, the plaintiff is the owner of the 

copyright in tho said the defendant says that at the date 

(or dates) of the alleged infringoment he was not aware of the exist- 
ence of the copyright in the said work. 

3. The defendant has not infringed tlio plaintiff's copyright, if 

fl 

any, in the said lie has not (here deny specifically the 

acts of infringement complained of). 

4. The suit was commenced more than three years after tho 
alleged infringement and is therefore time-barred. 


PLAINT. 

261. 

DEBENTURE. 

CLAIM by a Debenture-holder on behalf of himself and 
all other Debenture-holders to enforce Security, (v) 

A, B. (on behalf of himself and all other holders 
of mortgage debentures of the defendant 
company) ... ... ... Plaintiff, 

vs. 

C. D. & Co. Ltd. ... ... ... Defendant. 

(u) Exemption of innocent infringer from liability : Bee. 8, Copyright Act, 
1911, provides that the plaintiff shall not be entitle<l to any remedy other 
than an injunction or interdict in respect of the iiifriiigcfncnt if the 
defendant in his defence alleges that he was not aware of the existence 
of the copyright in the work and proves that at the date of the infringe- 
ment he was not aware, and had not reasonable ground for suspeeiiiig 
that copyright subsisted in the work. * 

(u) Limlation : Bee. 10, Copyright Act, 1911 ; Art. 40, Bchedulo I, Ind. Lim. 

Act. 

(v) Debentare, what is a : There is no precise legal <lefiiiitioii of the term 

^debenture* : Per Chitty J., in Lepy v. Abercorris etc, Cb., (1887) 37 Cb* 
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The plaintifl: staten — 

1. The defendant company (hereinafter called “the com- 
pany’") was incorporated in 19 , under the Indian Com- 
panies Act, 1913, for the purpose of 

2. The objects of the company as stated in the Memoran- 
dum of Association included power to borrow or raise, or secure 
money upon such term and in such manner as the company might 
think fit, and in particular by the issue of debentures and debenture 
stock, perpetual or otherwise, charged upon the whole, or any part 
of the property of the company, both present and future, including 
its uncalled capital. 

3. On or about 19 , the company borrowed and 

raised for the purpose of its business a sum of Rs. .')0,000/-, by 
issue of a series of mortgage debentures duly registered in accord- 
ance with Sec. 109 of the* Indian Companies Act, 1913. 

4. The said mortgage debentures were all for Rs. 100/- 
each, and by each such debenture the company agreed to pay 
to the registered holder thereof the principal thereby secured 

on the day of 19 , and to pay interest thereon until 

the date of actual payment at the rate of 0 cent, per annum by 
half yearly payments on the day of and day of 

in each year, {ind the company thereby charged with 
the payment of such principal and interest its undertaking, 
and all its property both present and future, and each debenture 
was stated to be issued subject to, and with the benefit of, the 
conditions indorsed thereon, 

.5. The said indorsed conditions inter alia provided as 
follows : — 

1). 260. Tlyerc are various kinds of debentures : (i) debentures which 
are (diarges of some kind on property ; (ii) debentures which are 
bonds ; (iii) debentures which arc nothing more than acknowledg- 
ments of indebtedness ; (iv) debentures in the form of statements 
by directors that the company will pay a certain sum of money on a 
given day, and will also pay interest half-yearly at certain times : 
Per Lindley J., in British India etc. Go. v. Commissioners of Inland 
Revenue, (1881) 7 Q B. 1). 165, 172, 173. 

(v) Floating security : A general charge on all the property of the company 
• is sufficient indication that the charge is to be floating security : In 
re Florence Land etc. Go., (1878) 10 Ch. D. 530 ; Illingworth v. 
JHouldaworth, (1904) A. C. 355. 

(v) Power to borrow : The power to lK>rrow by the issue of debentures or 
debenture stock may be expressly given by the memorandum, but a 
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(a) That the dehentnres of the said series should rank 
2)(iri passu in point of charge without any preference or 
priority one over another and that the charge created by 
the de])entiires should be a floating security ; 

(b) that the principal moneys secured by the said 
debentures should immediately become payal)le if the 
company made default for a period of 12 months in the 
l)ayniont of any interest thereby secured, and the regis- 
tered holder thereof before such interest is paid, by notice 
in writing to the coni])any calls in such principal moneys. 

6. The plaintifi' is the registered holder of twenty of the said 
debentures, all dated the 

7. The company made default in the payment of interest duo 


to the plaintifi: on his said debentures on the and 

on llio ID..., and the plaiiirtif on the , duly 


served on the company a notice calling in the principal moneys 
secured by his said debenturos. 

8. The company has not paid the principal money and/or 
interest thereon. 

Particulars of daim ; 

9. It is necessary for the protection of tho plaintifT and the 
other debenture-holders to have an account taken of what is due 
to the plaintiff and the other debenture-holders for principal, 
interest and costs, and to have a receiver and manager appointed 
of the property and assets of the company. 

general power to borrow includes power to borrow by the issue of 
debentures or debenture stock : General Auction Go. v. Smith, 
(1891) 8 Oil. 432. 

(v) Floating charge : Unless otherwise agreed a floating charge retains 
its floating character until a receiver is apix)inted or a winding up 
commences : In re Florence Land etc. Co , (1878) 10 Ch. D. 530. Of. 
Governments Stock etc, Co. v. Manila Ry, Co., (1897) A. C. 81, 86 ; 
Illingworth v. Houldsworth^ (1904) A. C. 355. 

(v) Registration of mortgages and charges : Sec. 109 (1), Ind. Companies Act, 
1913, sub-clause (e) makes a mortgage or charge of movable property 
generally registrable. Pledges have been exempted from registration. 
If a mortgage or charge which requires registration is not registered, 
it is valid ns an admission of debt, but as against a creditor or liquida- 
tor it could not be said that a valid charge on the company’s property 
had been created : Ram Narain v. Radha Kishen, (1929-30) L. R. 57 
I, A. 76, 83, For registration of charges on properties acquired subject 
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The plaiutiS claims — 

(1) A declaration that the said mortgage-debentures 
constituted a first charge upon tlie undertaking of the com- 
pany and all its property both present and future. 

(2) An account of what is due to the plaintiff and other 
debenture-holders for principal, interest and costs. 

(S) That the said mortgage-debentures may be enforced 
by foreclosure or sale. 

(4) That a receiver and manager be appointed, of the 
property and assets of the company. 

PLAINT. 

26 S. 

• DECLARATION. 

(Declaratory suit under S. 42, Specific Relief Act, 1S77). 

CLAIM for a Declaration of Plaintiff's Title to the Goods pledged 
by a Third Person with the Defendant, (w) 

1. In September 19..., the plaintiff handed over certain jewels 
(specified in Schedule ‘‘A'" hereto) which belonged to him to one 
A.B., a broker, who desired to show the same to a prospective pur- 
chaser. 


to charges, sec Sec. 1 09 A, Ind. Companies Act, 19 J 3. For particulars 
in case of series of debentures entitling holders pari passu, see Sec. 110. 
For certificate of registration, sec Sec, 114. For endorsement of certi- 
ficate of registration on debenture or certificate of debenture stock, 
see Sec. 115. For effect of non- registration of debentures on the im- 
movable assets of the company, see Imperial Bank of India v. Bengal 
National Bank Ltd,, (1930-31) L. R. 58 I. A 323. 

(v) Parties : Dissentient debenture-holders should be made defendants with 

the company. Care should be taken that the plaintiff personally has a 
- good cause of action, for a good defence to the plaintiff’s claim is a suffi- 
cient answer to the otlier persons on whose behalf he sues : Burt v. 
British Nation Life Association, (18.59) 4 De G. & J. 158, 174 ; JIuggons 
V. Tweed, (1879) 10 Ch. I). 359. Subsequent incumbrancers must be 
made defendants : Wilcox db Co., In re, (1903) W. N. 64 ; Wallace v. 
Evershed, (1899) 1 Ch. 891. 

(w) Referenee : Sundaresa Iyer v. S. S, V. Nidhi Ltd., I. L. R. (1939) Mad. 9S0. 

\It WAS held in this ease that a suit for a mere declaration that tlie plain- 
tiff is the owner of certain property without consequential relief for 
possession is maintainable if at the time of the institution of the suit 
the property is in the possession of the Court pending the decision of 
the suit and not in the possession of the person against whom the relief 
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2. 19..., the plaintiff came to know that the said 


A. B. after having obtained possession of the jewels as aforesaid 
pledged them for a sum of Rs. 1000/- with the defendant company, 
bankers, without the knowledge or consent of the plaintiff. 

ii. On as a result of criminal proceedings instituted 

by the plaintiff, the Sub-divisional Magistrate of convict- 

ed and sentenced the said A.B. to two years rigorous imprisonment 
for criminal breach of trust under Sec. 409, Indian Penal Code, and 
directed that the said jewels should remain in the custody of the 
Court until either of the parties established title thereto in a Civil 
Court. 

4. At the time of the pledge the defendant company had notice 
that the said A.B. had no authority to pledge. 

is sought ),follg. VedanayagaMudaliar v. P%^fa»l;Ma^(1904) I.L.R.27 Mad. 
951 ; Malaiyya Pillai v. Tirumala Perumal Pillai, (1913) I.L.II. 36 Mad. 
02 (Where it was held that before the proviso to Sec. 42, Sp. Rel. Act 
applied it must be shown that tlic ilefendant was in possession; and 
that as against him the plaintilf could obtain an order for delivery of 
possession) ; Sunder Singh etc. High School Trust, Indaura v. Managing 
Committee etc, Pajjmt High Schooti Tndaurat I. L. R. (1938) Lah. 63 
(where the defendants were not in possession or in a position to deliver 
possession and there was no further relief available to the plaintiffs 
against the defendants.). 

(w) Liability of pledgee : Hee ^Bailor and Bailee' under '‘Classes of Per- 
sons”, Chap. IX, pp. 86, 87. 

(w) Limitation : Under Art. 120, G years from the time when the plaintifl 
came to know of the i)ledgc to the defendant, 

(w) Right of Suit under S. 42, Sp. Rel. Act— conditions : The conditions which 
would justify the Court in granting a declaration under s. 42 of the Hpecd- 
fic Relief Act are : (1) the plaintiff must be entitled to a legal character 
at the time of the suit, or (2) to a right to property, (3) the defendant 
should have denied these, or be interested in denying this character or 
right, and (4) the plaintilf should not be in a position to ask for relief 
consequential upon the declaration sought. Mven if the piaintif! has had 
a present existing right, no cause of action accrues to him until there 
is some infringement or threatened infringement of his right, in other 
words, a cloud must be cast on his title before he can ask for its re- 
moval. lie must allege and prove hostility on the part of the defendant, 
for no Court will move on merely speculative grounds : .hkaDidaw. 
yiat J/W, (1937) 39 Bom. L. R. 1072. ‘Kiirthcr relief* In s. IJl, Hpeeilic 
Relief Act, does not mean every kind of relief that may l)e prnye<l for ; 
what is contemplated is a relief arising from the (*.ause of action on 
which the plaintiff’s suit is based ; Cheltammal v. Aiyamperumat^ A.I. 
R. 1937 Mad. 495. 
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The plaintiff claims— 

(1) A declaration that he is the owner of the said 
jewels. 

(2) A declaration that the defendant company are not 
entitled to the benefit of the said pledge. 

PLAINT. 

263 . 

DECLARATION. 

(Declaratory suit under Bee. 42, Specific Relief Act, 1877). 

CLAIM for a Declaration that the Minor Defendant is not the 


Plaintiff’s Son. (x) 

1. The plaintitr is a Talukdar of the State in the 

Taluka. The succession to bis talukdari estate is gover- 
ned by the law of primogeniture. 

2. The plaintiff married defendant no. 1 in l*^.,i and, 


as she did not give birth to any son, the plaintiff took a second wife 

in.,. 

3. Thereupon, in 19..., the defendant no. 1 left the 

plaintiff and went to live with her parents in the village of 

in. 

4. On 19..., the defendant no. I’s father informed the 

plaintiff by telegram that defendant no. 1 bad given birth to a son, 
who is the minor defendant no. 2 in this suit. 

.'). The defendant no. 2 is not the plaintiff’s son and is a 
supposititious son sot up by defendant no. 1 and her father. 

0. The defendant no. 1 and her father have been proclaiming 

to the world that defendant no. 2 was born on and was the 

plaintiff’s son. 

7. On the defendant no. 1 wrote a letter to the plain- 

tiff* claiming maintenance for the said alleged son. 

The plaintiff claims — 

(1) A declaration that the defendant no. 2 is not his son. 

(x) Reference *. Bat Shri Vaktuba v. Thakore Aijarsiwjhjit (1910) I. L. It. 31 
Bom. G7l) (It was held that the suit was mniiitainahlc under See. 12, 
Sp. Ucl. Act. 1877. Sc'ott O. .1. observed at p. C8i, “It is not the ease 
Sicrc that the idaintid is seeking prematurely to force his op])oneiit*s 
hand ; on the contrary the plain titfs own hand has been forced by the 
open assertion of a ileiiiiLte claim on behalf of the minor defendant, a 
claim which the pluintiil is entitled to rci)el now when the material 
evidence is obtainable.'’). 



Pt. IV. ] 


Forms of Pleadings 


905 


PLAINT. 

DECLARATION. 

(Declaratory suit uiuler Sec. 42, Secific Relief Act, 1877). 

CLAIM by the Widow of a deceased Hindu for a Declaration 
that the Adoption by her of the Defendant as a Son to 
her Husband is invalid, (y) 

1. A. B., husband of the plaintiff, was a Hindu {governed by tho 
Dayabhaga. He died February r)th, 19..., childless and intestate. 

2. By his Anumatipatra dated... A. B. had authorised 

the plaintiff to adopt a son of his full-brother C. B. as a son to him. 

3. Tho said 0. B. declined to give any of his sons in adoption, 

whereupon, on the plaintiff, acting on the advice of G. B., 

her husband's step-brother, adopted the defendant, a son of the said 
G. B., as a son to her husband, in the honest belief that she was legally 
competent to do so. 

4. The plaintiff is now advised that the said adoption was in 
excess of the authority given to her by her husband to adopt a son 
to him. 

The plaintiff claims — 

A declaration that the said adoption is invalid. 

(y) Authority to adopt : All the schools of Jliiidu hiw rci^ogiiise the right 
of the widow to adopt a son to her husband ‘with the assent of her lord.' 
It is equally well established that the assent may be given cither 
orally or in writing; that when given, it must he strictly pursued ; 
that she cannot be comxxilled to act upon it, unless and until she chooses 
to do so ; and that in the absence of express direction to the contrary, 
there is no limit within which she may exercise the power conferred 
iiljon her; Mutsaddi TmI v. Kundan Aa/, (190j-0G) L. K. 3;i I. A. 55, 
folld. in Bkupendra Mohaji v. Puma Sashi, (193S-30) 43 (5. W. N. 1149, 
1162 (P. C.). See also Sitabai v. Bapu (1919-20) L, H. 47 I. A, 202, 29G; 
Kalawati Debt v. Dharam Prahaah, (1932-33) L. R. GO I. A. 90 (A widow 
adopting may herself sue for declaration of invalidity of adoption) ; 
Sundarasivudu v. Adinarayana, A. 1. K. 1939 Mad. 909. In the Madras 
and Bombay presidencies a widow mdy adopt without authority fmni 
her husband subject to <icrtaiti conditions : See Mulla’s Ifiiidii Law 
9th Edn., pp. 524-530. 

(y) Form of authority : The authority to adopt may be given verbally or in 
writing. If it is in writing it must be registered unless the autho* 

114 
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PLAINT. 

265 . 

DECLARATION. 

(Declaratory suit under S. 42, Specific Relief Act, 1877). 

CLAIM by a Hindu Widow to have a Deed of Adoption obtained 
under Coercion declared void. (^) 

1. The plaiutifr is the widow of A, B., who was a Hindu Vaisya 
governed by the Mitakshara. 

2. The said A. B. died February 5tb, 19..,, at about 4 P. M. 

3. Some time before his death on that day the said A. B. verbally 
authorised the plaintiff to take a son in adoption. 

4. The plaintiff was 13 years two months when her husband 
died. 

5. At the time of the death of the said A. B., the defendant C.D., 
and his father the defendant E. F., and his uncle the defendant G. H., 
were present at the house of the plaintifiF. The defendants E. F, 
and G. II. insisted that C. D. must be adopted by the plaintiff as a 
son to her husband then and there and that unless and until 
the plaintiff executed a deed of adoption in that behalf they would 
not allow the corpse of the plaintiff’s husband to be removed from 
the house. 

(). Being stricken with grief, the plaintiff was not then in a pro- 
per frame of mind to deliberate and decide whether an adoption 
should be made, and if so, who ought to be selected for the adoption, 
but finding that her husband’s dead body would not bo cremated un- 
less the deed of adoption was executed by her, she was compelled to 
execute a deed piny or ting to adopt the said C, D. as a son to her 
husband, and upon her doing so, the dead body of her husband was 
allowed to be removed from the house for cremation. 

rity is contained in a will : S. 17 (3), Regn. .Vet, 1908 ; Mutsaddi Lai 
V. Kmidan Lai, (1905-06) B. R. 33 1. A. 55. 

(y) Court lees : Art. 17 (v), Sch. II o£ the Court Fees Act. 

(/.) Reference : Hanyanayakamma v. Alwar Setti, (1890) I. Ti. R. 13 Mad. 
214. 

(z) Lldiltatlon : Art. 118 of the Limitation Act docs not apply to a suit by n 

Hindu widow to recover jxisscssion of her husband’s share in the family 
properties after tlie latter’s death and such a suit, if brought within 
twelve yeara from the husband's death, is within time : Padmalav 
Achariya v. Sm. Fakim Dehya, (1930-31) 35 O. W. N. 465. 
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7. The plaintiff did not execute the deed out of her free will 
bat under circumstances amounting to coercion. 

8. Further, or, in the alternative, the said C.D. was not in fact 
adopted by the plaintiff. There was no formal giving and taking and 
no datia homam was performed. 

The plaintiff claims — 

(1) A declaration that the said deed of adoption is void. 

(2) A declaration that the said C. D. was not adopted by 
the plaintiff. 


PLAINT. 

266. 

DECLARATION.* 

(Declaratory suit under Sec. 42, Specific Rcdief Act, 1877). 

CLAIM by the Widow of a Deceased Hindu for a Declara- 
tion that the Defendant was not adopted by her» 
alternatively, that the Adoption, it any, is invalid. 

1. The plaintiff is the widDW of one R. S., a Hindu governed 
by the Mitakshara, who died January 15th, 19,.., leaving him sur- 
viving the plaintiff, his widow and sole heir, and leaving behind 
him zomindary properties of considerable value and extent, 

2. R. S., in his life-time, employed one K. F., father of the 
defendant, as the manager of the said propertie.s. 

il. Shortly after the death of R. S., the said F. F., since deceased, 
wanted the plaintiff to give him a power of attorney. 

4. On or about the said K. F., caused the plaintiff 

to put her thumb mark to a deed by verbally representing to her that 
it was the general power of attorney in his favour. 

5. Subsequently, on the same day, a gentleman, who, the said 

E. F., told the plaintiff, was the Sub-Registrar of visited 

the plaintiff’s house. The said gentleman did not read out or 
explain the said deed to the plaintiff but only asked her if she had 
put her thumb mark on the said deed. The plaintiff admitted that 
she had done so, whereupon the said gentleman got her thumb 
mark affixed at another place on the said deed and also in a Register. 

6* The said E. F. died on 

7. On the plaintiff received a notice and a copy of 
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an application made by the defendant for matation of his name 
in the revenue records as the owner of the said properties, and 
came to know that the aforesaid deed to which she had put her 
thumb mark was in fact a deed of adoption, in which it was stated 
that the plaintiff adopted the defendant, son of the said E. F., as 
a §on to her deceased husband and that the defendant relied on the 
said deed for the purpose of his said mutation application. 

S. The plaintiff is a pardanashin illiterate lady. Sheputjier 
thumb mark to the said deed without knowing its contents and in 
the honest belief that it was a general power of attorney in favour 
of the said K. F. as had been represented to her by the said E. F. 

0. The plaintiff did not adopt the defendant as a son to her 
husband. 

10. In the alternative, the physical act of giving and taking 
the defendant as an adopted son did not take place. 

11. Further, or, in the alternative, the plaintiff had no authority 
from her husband to adopt a son to him. 

The plaintiff claims — 

(1) A declaration that the said deed of adoption dated 
is void. 

(2) A declaration that the defendant was not adopted 
by the plaintiff as a son to her husband. 

(II) A declaration that the adoption, if any, of defendant 
by the i)laintifl’>is invalid. 


PLAINT. 

SBT. 

DECLARATION. 

(Declaratory suit under Sec. 42, Specific Relief Act, 1877). 

CLAIM by the Nearest Reversioners of a deceased Hindu tor 
a Declaration that an Adoption by his Widow is Invalid, (a). 

1. One A. B., who was a Hindu governed by the Dayabhaga, died 
January 5th, 19..., leaving him surviving the defendant C. D., his 
widow, and the plaintiffs his nearest reversionary heirs. 

(a) Grounds for invalidity of adoption : The grounds must be specifically 
stated. For requirements of a valid adoption, see Mulla's Hindu Law. 
9th Edii., p. 516. Cf. Bhagwan Singh v. Bhagwan Singh, (1898-99) 
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2. The plaintiffs’ relationship with the deceased will appear 
from the following pedigree : 

(Here set ont the pedigree). 

3. The said A, B. died possessed of immovable properties of 
considerable valne situate within the jurisdiction of this Court. 
Particulars of the said properties are set out in schedule “A” 
hereto annexed. 

4. In September 19..., the plaintiffs discovered that the defen- 
dant J. P., alleging that he was the adopted son of A. B. deceased, 
got his name recorded in the government and municipal records as 
the owner of the said properties. 

/>. The defendant J. P. is giving out that he was validly adopted 
by the defendant C. D, as the son to A. B. deceased. 

0. The defendant J.. P. was not in fact adopted by the defen- 
dant C. D. 


L. R. 26 I. A. 153, and llaridas Chattcrjee v. Manamatha, A. I. R. 1930 
Cal. 1 (for instances of adoption prohibited by Hindu law). 

(a) Parties to suit : Where the presumptive reversioner, or with the per- 
mission of the Court, a more remote reversioner, brings such a suit, 
the Court ought to rc(Hiire him to disclose the names of other persons 
interested in the reversion and direct notices to be served on them, to 
enable them to bo made parties should they so desire : Ghlruvolu 
Piinnamma v. Chinwolu Ferraxu, (19C0) I. L. R. 29 Mad. 390 (F.lh). 

(a) Limitation: Under Art 118 of the Ind. Lim. Act, a suit for a declara- 
tion that an alleged adoption is invalid or never in fatd took place, 
must be brought within 6 years from tlio date when the plaintiff came 
to know of the adoption. When an adoption is made by a Hindu 
widow ‘without authority, the immediate reversioner ought to bring 
a suit for declaration within tJic period prescribed by this article ; 
Chiruvolu Pannamma v. Chiruvolu Perraxu, supra, Cf. Jagadamba 
Chaodhrani v. Dakhina Mohun^ (1886) I. L. R. 13 Cal. 306 (P. C.) ; 
Kalyanadappa v. Chanbasappa, (1923-24) L. R. 51 1. A. 220 (Art 118 
of Bch. 1 of the Indian Limitation Act, 19C8, applies only to a suit 
under Bee. 42 of the Specific Relief Act, 1877, for a declaratory decree 
that adoption is invalid or did not take place. The article applicable 
to a suit by a reversioner for possession of immovable property on 
the death of a Hindu female is Art. 141 even if it is necessary to de- 
cide in the suit whether an adoption was not valid.). When the right 
of the next reversioner to contest an adoption becomes tiroc-barred, 
the right of the subsequent reversioner is not time-barred : Abinash 
Chandra Maxutndar v. Hari Nath, (1905) I. L. R. 32 Cal. 62 ; Bhag^ 
uanta v. SuJchi, (1900) I. L. B. 22 All. 33. 
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7. Alternatively, the said A. B. did not give any authority to 
the said C. D. to adopt a son to him. 

8. In the farther alternative, the defendant J. P. was at the 
time of the alleged adoption an orphan and was not given by any 
one competent to give him in adoption. 

9. Further, or, in the alternative, the defendant J. P. is a 
brother’s daughter’s son of A. B. deceased, whose adoption is pro- 
hibited by the Niyoga rule and is wholly void. 

The plaintiffs claim — 

(1) A declaration that the defendant J. P. is not the 
adopted son of A. R. deceased. 

(2) Alternatively, a declaration that the adoption, if any, 
of the said J. P. the defendant C. D. is void. 


PLAINT. 

268. 

DECLARATION. 

(Declaratory suit under S. 42, Specific Relief Act, 1877). 

CLAIM by the next presumptive Reversioners of a deceased 
Hindu for a Declaration that an Alienation by his Widow 
is not binding beyond her Life-time, (b) 

1. A. B., a Hindu governed by the Mitakshara, died February 
Sth, 19..., childl0.^3 and intestate, leaving him surviving the defen- 
dant no. 1, his widow, and leaving separate property of- considerable 
value and extent. 

2, Upon the death of A. B., the defendant no. 1 came into 
possession of the said property. 


(b) Reversioner’s right to sue : I’he reversioners are not bound to institute 
a declaratory suit in the life* time of the limited heir. They may wait 
until the estate vests in them on her death and then sue the alienee for 
possession of the property : Bijoy Qopal v. Krishna, (1906-07) L. R. 34 
I A. 87. The right to sue for a declaration rests in the first instance 
with the next reversioner unless the next reversioner refuses without 
sufficient reasons to institute prodeedings or has by his conduct pre- 
cluded himself from suing: Remi Annnd Koer v. The Court of Wards, 
(1880-81) L. R. 8 I. A. 14 ; Venkatanarayana v. Subbammal, (1914-15) 
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3. The plaintiffs are the next presumptive reversioners of A. B., 
deceased, as will appear from the following pedigree : 


(Here set out the pedigree) 

4. By a sale deed dated the defendant no. 1 pur- 

ported to convey the undermentioned property which formed part 
of the separate property of her husband to the defendant no. 2 ab- 
solutely for the alleged consideration of Rs. 2000. There is a recital 
in the said deed that the sale was for legal necessity, that is, for 


5. The sale of the said property was without the alleged or any 
legal necessity. 

The plaintiffs claim — 

A declaration that the said sale is not valid beyond the 
life-time of the defendant no. 1. • 


PLAINT. 

269 

DECLARATION. 

(Declaratory suit under Sec. 42, Specific Relief Act, 1877). 

CLAIM by Assignee of a Decree for a Declaration of Right 
to execute the Decree, (c) 

1. In 10..., the defendant no. 1 instituted a suit in 

this Court (Money Suit no of ) against one 

L. R. 42 I. A. 125, ]30, or is from poverty not in a position to sue : Mata 
Prasad v. Naf/eshar 8ahai, (1924-20) L. R. 52 I. A. 398. In a suit by 
the ne^it reversioner, a remote reversioner may claim to be joined as a 
party on proof of ladies on the part of the plain tiffaor collusion between 
him nml the widow : Vcnliaianarayana v. Suhhartnnali (1914-15) L. R. 42 
I. A. 125. The grant of a declaratory decree is entirely at the discretion 
of the Court : Pam Taicakal Tcicari v. Ml, Diilarij A. 1. 11. 1934 All. 409. 
(b) Limitation : The suit must be brought within 12 years from the date 
of alienation, under Art. 125, SIch. I, Ind. Lim. Act, 1908. 

(b) Deeree In such ault and res Judicata : A decree fairly and properly 

passed in such suit, whether for or against the next reversioner, opcia- 
tes as res judicata between not only the next reverBioner but the whole 
body of reversioners on the one hand and the alienee and his feiircscn- 
ta lives on the other : Kesho Prasad Singh v. Shco Fragash CJha, (1923- 
24) L. R. 51 I. A. 381 ; Pramatha Aaik Basu v. Bhutan Mohan Basu, 
(1922) I. L. R. 49 Cal. 45. 

(c) Reference : Purna Chandra v. Barna Kumari^ (1938-39) 43 C. W. N. 953 
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for recovery of Rs. 3500/- in respect of certain accepted bills 

for works done. 

2. On January 5th, 19..., the defendant no. 1 borrowed 
Rs. 2000/- from the plaintiff and, in consideration of the said loan, 
executed a mortgage bond in favour of the plaintiff, assigning by 
way of security the decree that would be passed in the said Money 
Suit instituted by him. It was a condition of the said bond that the 
plaintiff would be entitled to realise out of the decretal amount the 
said sum of Rs. 2000/-with interest at 6 per cent, per annum and to 
pay the balance, if any, to the assignor. 

3. On March 20th, 19..., a decree was made in the said Money 
Suit for Rs. 3500/- with costa and interest on judgment at 6 per cent, 

4. Subsequent to the said decree the defendant no. 1 by a con- 
veyance dated..... ^.purported to transfer the said decree for 

an alleged consideration of Rs. to the defendant no. 2. 

5. Defendant no. 2 is denying and is interested to deny the 
validity of the aforesaid assignment in favour of the plaintiff. 


The plaintiff claims — 

A declaration that as assignee of the decree in the said 

Money Suit no of , he is entitled to 

realise the decretal amount by execution of the decree or 
otherwise. 


(Among the defences in this suit were (1) that the assignment in favour 
of the plaintiff was an assignment of a mere right to sue and (2) that 
the suit for a pure declaration was bad under Sec. 42 of the Spec. Hel. 
Act. Held : (1) The suit was in respect of some unpaid bills and ^\hat 
was transferred was a claim to a debt. An assignment of future or 
non existing property is quite valid and the transfer becomes operative 
as soon as the property comes into existence. Here the mortgage must 
be deemed to have attached itself to the decree which was for a definite 
amount as soon as a decree is v>as8ed. (2) All that the plaintiff could 
want possibly at the present stage was a declaration that she was an 
assignee of the decree, and if she gets a declaration it would be open to 
her to apply for an execution of the decree under O. XXI, r. 16 of the 
Code of Civil Procedure. No other consequential reliefs by way of 
injunction or otherwise could or should have been prayed for by the 
plaintiff in the present suit.). 
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DEFENCE. 

2TO. 

DECLARATION. 

(Declaratory suit under Sec. 42, Specilic Relief Acts, 1877). 

Defence to a Claim by adoptive Mother for a Declaration 
that the Defendant was not adopted by her. (d) 

1. The allegation in paragraph 3 of the plaint that E. F., father 
of the defendant, wanted the plaintifl* to give him a power of attor- 
ney is not admitted. 

2. The deed mentioned in paragraph 3 of the plaint was a deed 
of adoption to which the plaintifl! put her thumb mark after the 
same was road over and explained to hereby the said E. F. in the 

presence of and who were witnesses to the said 

deed. The allegation in the said paragraph that E. F. represented 
to the plaintifl: that the deed to which she was required to put her 
thumb mark was a general power of attorney in her favour is 
denied. 

3. The allegation in paragraph 5 of the plaint that the Sub- 
Registrar did not read out or explain the contents of the said deed to 
the plaintiff is denied. 


(d) This is a defence to form No. 265. 

(d) Defence of estoppel : The estoppel pleaded against the plaintifl must be 
taken as purely personal. It docs not bind any one who claims by an 
independent title : Rani Dharam Kumvar v. Ralwant Sinrjh, (1911-12) 
L. 11. 391. A. 142, 118. Cf. Dhanraj Joharmal Sum Bai^ (1924-25) 
L. R. 52 i. A. 231 (A lojig course of recognitioii of adoption by the 
adopter may give rise to an inference that the necessary ceremonies had 
been performed.). 

(d) Custom as to widow’s authority to adopt : In a Mahratta country of the 
Bombay Presidency and in Gujerat a Hindu widow, whose husband has 
not expressly forbidden her to adopt a son to him, has power to do so, 
without the consent of her husband^s kinsmen, whether or not her hus- 
band's estate is vested in her, and whether he died joint or separate in 
family : Yadao v. Namdeo (1920-21) L. R. 48 I. A. 513. 

(d) Ceremony of giving and taking : Actual gift and acceptance of the 
adopted son is necessary : Blreswar Mookerji v. Ardha Chunder^ (1891- 
62) L. R. 19 T. A. 101, 10.5, 100 ; Balak Ram High School v. Nanii Mai, 
(1930) 1. L. R. 11 Lah. 503. It is the act of adoption that confers the 
status : Vishvanath Ramjiv. Rahibai Ramji, (1931) l.L,R. 55 Bom. 103, 
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4. The plaintiff is a literate lady and she put her thumb mark 
to the said deed fully knowing its contents. 

5. The plaintiff duly adopted the defendant as a son to her hus- 
band. The physical act of giving and taking the defendant as an 
adopted son did take place. 

t). The plaintiff had authority from her husband to adopt a son 
to him. 

Alternatively, according to the custom among the Hindus of 
Guzerat to which H. S., the husband of the plaintiff, belonged, a 
widow can adopt a son in the absence of any express prohibition 
from her husband. The said R. S. imposed no such prohibition on 
the plaintiff. 

7. In 19... , the plaintiff had been obliged to defend 

a suit brought in this Court (No of ) against her by one C. D., 

an alleged reversioner to the estate of R. S., and in her written 
statement in that suit she stated that she had adopted the defend- 
ant on pursuant to an authority given to her by her 

husband. 

8. In the deed of adoption above-mentioned the plaintiff also 
stated that she had adopted the defendant under an express author- 
ity from her husband. 

9. After his adoption by the plaintiff, the defendant was treated 
by the plaintiff as a member of the family of her deceased hus- 
band. 

10. On the defendant performed the annual sradh 

ceremony of his adoptive father to the knowledge and under the 
directions, of the plaintiff. 

11. In the premises the plaintiff is estopped from challenging 
the fact or the validity of the defendant’s adoption. 


(d) Burden ot proving and disproving adoption : The adopted son must 
prove adoption : Padmalav Aehariya v. Sm, Fakira Debya, (1930-31) 
35 C. W. N. 465 (P.C.), and the authority of the widow to adopt : Dal 
Bahadur Singh v. Bijai Bahadur^ (1929-30) 34 0. W. N. 369 (P.C.) Cf. 
Harihar Pratap v. Bajrang, (1936-37) 41 C. W. N. 1126 (P.O.). 

(d) Boed Ezeented by a pardanashln lady — when ean be avoided : The onus 
is upon the defendant to prove that the pardanashin lady had really 
understood and intended to execute the deed but not also that she had 
had independent advice : Nawab Sikandar v. Zulfikar^ (1937-38) 4^ 
P. W,N.338(P.O.) 
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PLAINT. 

371 . 

DECLARATION. 

(Declaratory suit_iiuder O. XXT, r. 63, C. P. Code). 

CLAIM by a Person who had unsuccessfully filed a Claim to 
Attachment for a Declaration of Title to 
Property attached. («0 

1. In 19..., one M. Y. obtained a simple money 

decree against one K. N. K. in Money Sait no of in 

the Court of and thereafter assigned the said decree to 

the defendant, who in execution of the said decree attached the 
property specified at the foot of the plaint on or about 19... 

(e) Declaratory suit under 0. XXI. a. 63. C. P. Code : If a claim is preferred 
under O. XXI, r. 58, C. P. Code, then a suit for a bare declaration under 
O. XX I, r. 63. will lie. but where no such claim is preferred, then the 
declaratory suit will be governed by the provisions of Sec. 42, Spec. 
Eel. Act, 1877. and if the plaintifi is able to seek further relief and omits 
to do so, his suit will be barred : U Po Thein v. O. A. 0. K, li, M. 
Firm, (1928) I. L. li. 5 Rang. 699, fd. in Maung Khin Qyi v. Rahim 
Ulla Khan, A. I. R. 1937 Rang. 249 ; cf. Kakayan v. Lee Like, A. I. li. 
1937 Rang. 133. For a declaratory suit under O. XXI, r. C3, the 
question whether the claim was investigated or not is immaterial and 
accordingly a dismissal of the application for default would attract the 
operation of r. 63 : Arnhica Prosad v. Soorajurnall, (1938-39) 43 0. W. N. 
999. A party who files a successful suit under O. XXL r. 63 can 
recover ns damages costs incurred by him in prior miscellaneous pro- 
ceedings ; £/■. Soe Oyi v. Ko Po Khaing, A. I. R. 1933 Rang. 91. Where 
orders have been passed against a person on his application for removal 
of attachment. O. XXI, r. 63 gives him a right to file a suit even 
though the attachment is withdrawn by the decree-holder : V, S. Aiyar 
V. Maung Nyun, A. I. U, 1929 Rang. 228. Cf. Mt, Basanti Devi v. 
Gliotte Lai, A. I. R. 1931 All. 668 (Where the attachment ceases to exist 
within a period of one year it is no longer incumbent upon the (daimaiit 
to file a suit for declaration of bis title to the property, lie is jiot 
barred from raising the objection again in fresh execution proceeding). 

(c) Parties to suit : In a suit by the claimant under O. XXl, r. 63 tlio 
judgment-debtor is not a necessary party : Suppan Asari v. Alima Bibi, 
A. I. R. 1934 Mad. 587. The auction purchaser is a iiecessar^ party 
and if there is no suit in which he is a . party until more than a year 
after the dismissal of objection to the attachment, the order dismissing 
the objection is conclusive in favour of the auction-purchaser : Ohulam 
Haider v. Said Ahmad AH, A. I. B. 1935 Fesh. 29. Cf. Ml, Nauroxi v. 
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2. Thereupon, on the plaintiff preferred a claim to 

the said attachment, (Claim Case No of ) 

on the ground that on 19..., that is, long before the said 

attachment, K. N. K., the judgment-debtor, had sold the said pro- 
perty to the plaintiff, and, accordingly, the same was not liable to 
such attachment. 

ih On the said Claim Case was dismissed with 

costs. 

The plaintiff claims — 

(1) A declaration tliat he is the owner ef the said pro- 
perty. 

(2) A declaration that the said property is not liable 
to attachment and sale in execution of tho said decree. 

Najaf Alt Shah, A. I. It. 1939 Tat. 321 (where it was held that tlie 
plaintiff was not bound to iin]>lciid an anction-purchaser who purchased 
the property during the pendency of the suit ) 

(o) Burden of proof : The onus is upon the plaintilF to show tliat he is 
the owner of the property : Sahdeo Karan Singh w (Ismaii Ali Khan, 
A. I. K. 1939 Pat. 4G2 (where the plaintiff’s purchase was challcnj;cd 
as benanii.) ; Dhirendra Nath. v. Indra Chatidm, A. I. It. 1939 Cal. 578 ; 
M, S. M, Ghcttgar Firm v. J/rs. A. Murray, A. I. Tl. 1937 liajig. 252 ; 
Gopal Singh, Khalri v. Sheoknmar Sinjh, A. I. 11. 1937 Xag. 85 ; 
Masina Bavamma v. Yendru Papanna, (1937) 1 M. L. .T. 133. 

(e) Limitation ; The suit must be brought within one year from the pass- 
ing of the order coraplaijied of : Sardhari Lai v. Amhika Pershad, 
(1888) I. L. U. 15 Cal. 521 (P. O.). Art. 11 of the Lim. Act. will apply 
whether the investigation has taken place or not : Venkataratfiam v. 
Panganayakamma, (1918) I. L. R. 41 Mad. 985 (F. B.). 

(e) Court-fee : Court-fee is i>ayablc under Art. 17 (1) of Sch. II of the Court- 
Fees Act : Satindf'a Nath v. Shiva Prasad, (1921-22) 2G C. W. N. 12G ; 
Kisan v. Totaram Jawarmal, A. I. R. 1937 Nag. 253. 

(e) Suit's valuation : 'Tlie value of a suit under O. XXI, r. 63 of the Civil 
Procc»lurc Code is the value of tho property to the plaintiff. If the 
value of the property is less than the value of the decree, the market- 
value of the property is the value of the suit. But if the value of the 
decree be less, then the value of the decree alfeets the value of the suit. 
In such a case, when the property has already been sold in cxcciitio]i, 
the value of the suit would be the loss which the plaintiff would suffer 
by such sale : Barjor Dorahji JRandelia v. Calcutta Chemical Go, 
(1938-39) 43 C. W. N. 609 ; Moot Chand v. Bam Kishan, (1933) I. 
* L. R. 55 All. 315 (F. B ). Cf. ML Itadha Kunioar v. Thakur Beoti Singh, 
(1915-16) 20 0. W. N. 1279 (P. C.) (Where in a mortgage suit a person 
claims advei'sely to the mortgagor and after his claim is disallowed lie 
brings a suit under O. XXI, r. 63 the value of the said suit is the value 
of his claim and not mortgage- debt). 
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PLAINT. 

372 - 

DECLARATION. 

(Declaratory suit under O.XXI, r. 63, C. P. Code). 

CLAIM by a Creditor that Property attached belongs to the 
Judgment-debtor and is liable to Attachment and Sale. (f). 

1. In execution of his money decree obtained in Suit no 

of against one 13. D., the plaiiitifT attached a house specified 


hereunder on 19 

2. Thereupon, on the defendants, sons of one G. H., 


deceased, preferred a claim to the said attacliment under O.XXI, 
r. /)8, C. P. Code, alleging that the said house had been i)iirchased by 


their father by a registered deed dated from 1>. D., the 

judgment-debtor for a sum of Rs. 3000/-. 

3. The said claim was allowed on and the house 

was released from attachment. 


4. The said G. H., father of the defendants, was a cousin of 
B. D., and the said sale deed in his favour was without considerji- 
tion and was a sham and bonami transaction. The property pur- 
ported to be conveyed under the said sale deed was not conveyed at 
all and remained and still remains the property of B. D. 

The plaintiff claims — 

(1) A declaration that the sale deed aforesaid is void as 
against the plaintiff. 

(2) A declaration that the proj^erty purported to bo 
conveyed by the sale deed is liable to attachment and sale 
for recovery of the amounts due under the said decree. 

(f ) RepreseDtative suit by Judgment-creditor — when necessary : The neces- 
sity for the plaintiff to bring a suit under O. XXI, r. 63 arises by reason 
of a summary decision under O.XXI, r. 58 passed in execution of 
his own decree and there is no reason why he should be compelled to 
sue on behalf of other creditors also : Mt, Baa Kuar v. Qdya Munich 
palityy (1939) l.L.R. 17 Pat. 583, folg. Mauny Tun Thcin v. Maung Sin, 
(1934) I.L.K. 12 Kang. 670 and U Maung Nge v. 1\ L, S. P. Chettiar 
Firm^ A. I. R. 1934 Kang. 200. A suit by a creditor under O.XXf, r. 
63, for a declaration that the property in dispute is attaisLable and 
saleable in execution of his decree and that the sale effected by the 
judgment-debtor is ineffective and void so far as the decree in favour 
of that creditor is concerned is maintainable on his own behalf. It 
is not necessary for him to bring a representative suit on behalf of or 
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DEFENCE. 

273 . 

DECLARATION. 

(Declaratory suit under O.XXl, r, 63, 0. P. Code). 

DEFENCE to Claim by Creditor that the Property belongs to 
the Judgment-debtor and is liable to Attachment and Sale, (g) 

1. The defendants deny that the said sale deed was without 
consideration or was a sham or benami one as alleged or at all. 

2. The property purported to be conveyed under the sale 

for the benefit of other creditors : Mohammad Asgar Ali v. Md. Ishaq 
AU, A.I.R. 1940 All. 72. Where a creditor pleads that the deed of sale 
by judgment -debtor was a sham and bogus transaction and that the 
property which purported to be conveyed under the instrument of sale 
was never conveyed a\ all and remained the property of the vendor, 
there is no necessity to institute a suit under Sec. 53 of the T. P. Act, 
as there is in fact no transfer and there is nothing which can be 
avoided: Parbhu Nath Prasad v, Sarju Prasad, Al.R. 1940 All. 407. 
A judginent^crcditor who has been defeated at the instance of an 
intervenor in proceedings taken in execution of his decree need not 
necessarily file a representative suit under Sec. 53, T. P. Act. All that 
Para 4 of sub-s. (1) of s. 53, T. P. Act, says, that if a creditor, which 
term would include a decree -holder, whether he has or has not applied 
for execution of his decree, wants to avoid a transfer on the ground 
that it has been made with intent to defeat or delay the creditors of 
the transferor, then he must sue on behalf of, or for the benefit of, 
all the creditors. Hut when the suit is not to set aside the transfer 
on the ground that it was made with intent to defeat or delay the 
creditors, but to establish a creditor’s priority, it is ditlieult to see why 
the suit should be a representatire suit : Shrimal v. lliralal, A.I.R. 
1938 Bom. 289. Of. A. K. A. C. T. V. Chidambaram Chettyar v. 
R, M. A. R. S, i'irm, A, I. R. 1934 Rang. 302. 

(f) Paties to suit : The judgment-debtor is not a necessary party : 

JIarchandrai v. Oopaldas, A. I. R. 1930 Bind 177. A purchaser of the 
property from a claimant after an order has been passed in his 
(claimant's) favour but before a suit under O. XXI, r. 63 was instituted, 
is an alienee pendente lite and is therefore not a necessary party to the 
suit ; and if the necessary parties had been brought on the record 
within one year, the alienee cannot advance the plea of limitation as 
Sec. 22 (2), Lim. Act expressly exclndes the operation of Cl. 1 in such 
caaes : Mf. Bas Knar v. Oaya Municipality, (1939) I L. R. 17 Pat. 58S. 

(g) This is a defence to Form No. 272. 

(g) Defence of adverse possession : Sec Ranganatha Aiyar v. Srinivasa, 
A. I. R. 1926 Mad. 42 (An attachment under the 0. P. Code docs not 
confer any interest in the property and cannot disturb the continuance 
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deed was conveyed to G.H., the father of the defendants, for valu- 
able consideration, 

3. At the time of the attachment, the said property belonged to 
the defendants by virtue of the said sale deed. 

4. In the alternative, the defendants state that G.ll., in his life- 

time and, after his death, the defendants, have been in continuous 
and exclusive possession of the said property without interruption 
to the knowledge of B.D., since and acquired title there- 

to by adverse possession before the date of the institution of the 
suit. 

5. The suit is not instituted within one year from the date of 
the order allowing the defendants’ claim to the attachment. 

6. In the premises the plaintiff has no cause of action, and his 
cause of action, if any, is barred by the Statute of Limitations. 


DEFENCE. 

»r4. 

DECLARATION. 

(Declaratory suit under O. XXI, r. 63, C. P. Code), 

DEFENCE to a Claim by a Person for a Declaration of Title to 
Property attached, (h) 

1. The property attached belongs to K. N. K. the judgment- 
debtor. 

2. The alleged transfer by the said judgment-debtor in favour of 

of pliysical possession of the holder at the time. Hence, a mere attach- 
ment cannot affect the continuity of adverse possession.) 

(g) Defence of satisfaction of the claim under the decree : See S, A, 
Kulathu Aiyar v. Vaithilingam, A. I. B. 1927 Mad. 876 (Though an 
uncertified discharge cannot be recognized by ^‘any Court executing 
a decree'*, a plea of discharge can be taken in a suit, provided of course 
that it is not taken by one of the parties to the decree.). 

(g) Defence of limitation : See notes under Form No. 271. Qaaim AH v. 

Kalpan Das, A. I. R. 1933 Lah. 449 (The provisions of Art. 11 do not 
apply unless there has been an attachment in the manner provided 
by the Code. As there was no valid attachment, Art. 11 did not apply 
and that the suit was governed by Art. 120.}. * 

(h) This is a defence to Form No. 271. 

(h) For the defence that the transfer was in fraud of creditors, see ttamaa^ 
toami Chettiar v. MaUappa Reddiar, (1920) 1. L. R. 43 Mad. 760 (F. Bj. 
(h) For the plea of limitation, see notes under Form No, 271, 
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the plaintiff was made without consideration with intent to defeat or 
delay the creditors of the transferor. 

3. The suit is not brought within one year from the passing of 
the order dismissing the claim. 


DEFENCE. 

275 . 

DECLARATION 

GENERAL DEFENCES to a Claim for Recovery of a specific 
Article wrongfully detained. 

The defendent denies that he ever received the alleged or any 
piano from the plaintiff by way of loan or otherwise and has not 
detained any such piano as alleged or at all. 

Or, 

The defendant admits that he took a loan of the said piano 

from the plaintiff on ...but says that he returned it to 

the plaintiff on 

Or, 

The defendant was and is the joint-owner of the said piano 
with the plaintiff. He says that he has detained and still detains 
the same, as he is entitled to do, as such joint-owner. 

Or, 

The said piano was and is not the property of the plaintiff. 

It is the property of one E. E. who on made a claim for 

it on the defendant. The defendant is relying upon the right of 
the said E.F. and defends this suit on the direction and by the 
authority of the said E.F. and on his behalf. 

Or, 

The said piano was delivered to the defendant by the plaintiff 

on for repairs at an estimated cost of Rs The 

plaintiff did not pay for such* repairs and the defendant has 
detained and still detains the same for a lien to which the defendant 
was and is entitled. Each and every allegation in the plaint 
inconsistent with what is hereinbefore stated is denied. 

And/or (if such be the case), 

The suit is not brought within three years of the accrual 
of the alleged right to sue and is barred by the Statute of 
Limitations, 
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PLAINT. 

270 . 

DEPOSIT. 

CLAIM to recover Money deposited- (i)- 

1. The defendant firm carry on bnainess as and also as 

bankers. 

2. On September 4th, 19....... the plaintiff deposited with the 

defendant firm Rs. 1000/- and on the same day the defendant firm 
gave the plaintiff the following memorandum addressed to him 
evidencing the deposit and the terms thereof : 

“The sum of Rs. 1000/- that you have deposited with us 
will be handed over to you whenever you demand the same 
and we will pay you interest at the ^ate of 12 annas per cent, 
per memem.*' 

3. By letter dated ....10 the plaintiff demanded pay- 

ment of the money so deposited with accrued interest, but the 
defendant firm have failed to make any payment. 

Particulars of claim : 

Principal amount Rs. 

Interest up to „ 


Net amount due...Rs. 

The plaintiff claims — 

(1) R8 

(2) Further interest. 

(i) Lfmitatfon : There has been a good deal of controversy as to the appli- 
cability of Art. 60 of the Ind. Lim. Act. But the controversy is 
now set at rest by the recent judgment of their Lordships of the 
Judicial Committee in Saleman Tlaji v, IJaji Abdulla, (1939-40) 44 
C.W.N. 1041, in which their ]x>rd8hips have applied the following test : 
‘'The test to determine whether a bailment of money is a loan or a 
deposit for safe custody is whether there is an obligation on the bailee 
to seek out the bailor and repay him or w'hether he was to keep the 
money till the bailor asked for them.’* The same test was applied in 
Oureharan Das v. Ram Rakha MM, A.T.R. 1937 Lab. 81. In flie Form 
given it was expressly agreed that the defendant drm would keep the 
money until the plaintiff asked for it. Therefore the transaction must 
be treated as a deposit and Art. 60 would apply. The riiere fact that 
there was an undertaking to pay interest did not convert the transaction 
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PLAINT. 

STT- 

DEPOSIT. 

CLAIM by Depositor for Return of the Deposit Money, (j), 

], On the defendant employed the plaintiff as his 

cashier and in accordance with the terms of his employment the 
plaintiff deposited with the defendant the same day, 31/^ percent G.P. 
Notes of the face value of Rs. 4,000/- as security for the faithful 
discharge of his duties as such cashier. 

2. By mutual consent, the plaintiff^s said employment was 
terminated on 


into a loan : Oulxari Lai v. Manxoor Ahmad, A.T.R. 1939 All. 378. 
Cf- Mohammad Akhar Khan v. Altar Singh, (1936) I.L.R. 17 Lah. 557, 
P.C. (If the written contract does not explain how the money came to 
be received, the parties are not prevented from showing that it was 
paid by way of loan or deposit or for some other purpose.). The agree- 
ment that money shall be payable on demand need not be an express 
agreement. It can be implied agreement and often is implied from the 
circumstances of the deposit : Rarnanna Reddy v. Abdul Rashid^ A.LR. 
1939 Rang. 42. Of. Firm Nokhlal Sariu Prasad v. Mt, BM Alojihan, 
A.I.R. 1930 Fat. 261. For essentials of demand when the deposit is 
payable to more persons than one, see Qopaldaa Mctharam v. Lokamal 
Ghellaram, A.I.R. 1939 Sind 173. In a suit to recover amount deposited 
with a banker the necessity for a demand as furnishing a cause of action 
under Art. 60 may be got rid of by special contract or by waiver. The 
depositee cannot simultaneously repudiate liability to pay the sum 
deposited and insist that a demand previous to suit was essential to its 
maintainability. Hence a repudiation by a bank of a customer’s right 
to be paid any particular sum would be a waiver of any demand in 
respect of such sum ; Nripendra Nath v. Arun Chandra A. I. R. 
1940 Fat. 129. The ordinary rule is that the cause of action for 
the recovery of principal and interest accruing due on it is a single 
cause of action and where the claim is a single claim for principal 
and interest, and is within time, no part of the interest can become 
time-barred. Therefore, where money is deposited on the understand- 
^ ing that the interest need not be paid out as it accrued but should 
be added to the principal, Art. 60 applies to the interest as well as to 
the principal and both would be deemed to be deposits payable on 
demand : Nripendra Nath v. Arun Chandra^ supra. 

(j) UmltatloB : See npto render fqri^ No, 1276. 
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3. The defettdant has not returned the said G. P. Notes to 
the plaintiff in spite of demand in writing made on 

The plaintiff claims — 

Return of the said Q. P. Notes or their valne. 


PLAINT. 

278 . 

DEPOSIT. 

CLAIM for Recovery of Specific Goods deposited (k) 

1. Before he sailed for Earope iu March 19..., the plaintiff 
left the following articles belonging to him with the defendant 
for safe custody. The defendant verbally promised to take parti- 
cular care of the said articles and to return the same to the 
plaintiff when he would return to India. 

Particulars of ai'ticles : 

(1) An original painting of by a 

famous artist. 

(2) Six ancient gold coins of the Moghul period. 

2. The plaintiff returned to India in September 19. ..and on 

...demanded return of the aforesaid articles from the defendant but 
the defendant disowned having received any of the said articles 
from the plaintiff. 

3. The defendant wrongfully detains the said articles from the 
plaintiff. 

6. The said articles are of unusual beauty, rarity and distinction 

(k) When plaintiff is entltlei to delivery of specilis goods : Sec. 11 of the Spec. 
Rcl. Act mentions the cases in which a claim for specific movables can 
be made. In a suit to obtain delivery of specific movable property plain- 
tiff must allege and prove facts which entitle him to compel the delivery 
of specific movable property under Sec. 31 of the Spec. Rel. Act : Venkata 
Subba Rao v. Asiatic Steam Navigation Co., (1916) I. L. R. 39 Mad. 1, 10 
(F.B.) ; cf. Whiteley v. Hilt, (19 JB) 2 K. B. 808, 819 (The power to grant 
specific delivery ought not to be exercised when the chattel is an 
ordinary article of commerce and is of no special value or interest and 
not alleged to be of any special value to the plaintiff and when damages 
would fully compensate) ; Oohen v. Roche, (1927) 1 fC. B, 169. A decree 
for specific movable property can be executed in the manner provided in 
O.XXE, r.31» C. Code. See Notes under Form No. 279. 
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aad aro of special value to the plaintiff and no pecuniary compensa* 
tion will be an adequate compensation to the plaintiff for the said 
articles. 

The plaintiff claims — 

Return of the said articles. 


PLAINT 

379 

DETENTION 

CLAIM for Recovery of Specific Goods or their Value and 
Damages for Detention. (1) 

1. The plaintiff at qll material times was and is the owner of 
a grand piano, the estimated value whereof is Rs 

(k) Limitation; Act. 145, Sch. 1, Ind. Lim. Act. The word ‘depositary* in 
the Article means, where one man's property was handed by that man 
to another, he becomes a depositary of it, unless of course there was 
something in the terms of that handing over which would prevent his 
being so treated as a person with whom it was deposited at all : Per 
Schwabe C. J., in Kishtappa Chettij y , Lakshmi A mmah A. I. R. 19?3 
Mad. 578, folld. in Bthhu Bhusan v. Anadi NafJi (1934) I. L. R. 61 Cal. 
119 ; Ourbaksh Singh v. Kharaiti Bam, A. I. R. 1930 Lah, 913. Art. 145 
is not governed by Art. 49 : Ma Shice On v. Ma Saw, A. I. R. 1928 
Rang. 309. Ai;t. 145 of the Ind.Lim.Act is not applicable to deposits 
of money. “Deposit” in Art. 145 means only deposit of goods to be 
returned in specie when wanted i Balakrishnudu v. Narayanasivamy 
(1914) I.L.R. 37 Mad. 175. A contrary view was taken in Lala Qobind 
Prasad v. Chairman of Patna Municipality, (1907) 0 C. L. J. 535 
(Per Mookerjee J., The term “movable property*’ as used in Art. 145 
includes msiiey and is not restricted in its application to cases w’here 
property is recoverable in specie). For distinction between Arts. 49 and 
145, SCO, Promatha Nath Mullick v. Prodymno Kumar Mullick, (1921-22) 
26 C.W.N. 772, 779 (suit for recovery of specific movable property from 
the legal representative of the deceased bailee) ; BMuii Bhusan Datta 
V. Anadi Nath, (1933) 58 C. L. J. 502, 509. Cf. Mohammad llabi- 
bulHaq V. Tikam Chand, A.T.R. 1933 P. 0. 110 (Where Government 
promissory notes are left by debtor with his creditor as a security for a 
sum borrowed by him or for safe custody, a suit for recovery of the 
* notes or for credit in the account between the parties for the sum realized 
by the sale of the notes and intcresti is, in either case, governed by 
Art. 145 and not by Art. 49). For distinction between Arts. 49, 115 
and 145, see, Tejram y, Chedilal, 20 N.L.J. 198. 

(i) Cause of action : An action for ^detinue’ is a wrong independent of 
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2. On the defendant took a loan of the said piano 


from the plaintiff promising to return the same the next day. 

3. As the defendant did not return the said piano as promised, 

the plaintiff made a verbal demand for its return on ; 

yet the defendant has detained and still detains the same from 
the plaintiff. 

contract and is founded in tort. To support the action the plaintiff 
must have a special or temporary right to the present possession of the 
property : Sec. 10, Sp. Rel. Act, 1877, Expl. 2. Sec. 11 of the said 
Act mentions the cases in which a decree for recovery of specific 
movables can be made. 

(1) Form of decree : Per Schwabe C. J., in Simian Ghetty v. Alagiri Atyer, 
(1923) I. L. R. 46 Mad. 852 (F. B.) at pp. 861, 862, ‘There are two distinct 
forms of action which could be brought against a defendant wdio has 
or should have movable property of the plaintiff in his possession. 
They are known as detinue and conversion, the latter being in the old 
law also called trover. In the former the suit is primarily fpr the 
return of the chattel to which is usually added a claim for its value in 
default of its return. The decree in such an action takes two alter- 
native forms with the same effect. One is for the return to the plaintiff 
within a limited time of the chattel or its value together with damages, 
if any, for its detention, and the other is for a sum being the value plus 
the damages for its detention, to bo reduced to the damages only if the 
chattel is returned in a certain time. In either case the option to 
return or to pay is in the defendant, but the Court may, in proper 
cases, order the specific ^delivery of the chattel which the defendant 
must comply with on pain of contempt, or it may order the issue of a 
writ of delivery to the sheriff directing him to seize the chattel. The 
action for conversion or trover is for damages only and is as a rule for 
the value of the chattel and is based on an allegation that the defendant 
has converted the chattel to his own use by some wrongful dealing 
with it, one instance of which is the refusal to deliver up on demand, 
and on a decree of this kind the defendant has no option to deliver 
up the chattel nor has the plaintiff a right to demand it.*’ See O. XX, 
r. 10, C. P. Code. The plaintiff will be entitled to a decree for recovery 
of the goods in specie if the goods are in the possession or control of the 
defendant ; Muruyesa Mudali v. Jotharam Davay, (1899) I. L. H. 22 
Mad. 478. A decree for specific movable property can be executed in 
the manner provided in O. XXIt r. 31, C. P. Code : Karnani Industrial 
Bank V. Barabani Coal (1937-38) 42 C.VV.N. 523. 527. 

(1) Measure of damages ; The judge should take into consideration all the 
circumstances of each case presumably whithin the knowtedge of the 
defendant at the time he committed the act which forms the cause of 
action, and allow for their natural and immediate consequences : 
Shaikh Funju v. Shaikh Oodoy, (1812) 18 Buth. W. R. 337. Cf. Mclvor 
V. Stainbanfe, (1869) 5 M. H. C. R. 70. 
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The plaintiff claims — 

(1) Delivery of the said piano, or Rs its value, 

in case delivery cannot be had. 

(2) Rs compensation for the detention thereof. 


PLAINT. 

280 . 

DOWER. 

CLAIM by Mahomedan Wife tor Prompt and Deterred Dower (m) 

1. The parties were and are Sanni Mahomedans. 

2. The plaintiff was niarried to the defendant on 

3. At the time of the marriage, it was verbally agreed between 
A.B., father and natural guardian of the plaintiff, acting for the 
plaintiff, who was then a minor, and C. D,, father and natnral 
guardian of the defendant, acting for the defendant, who was also 

then a minor, that the plaintitrs dower should be Rs 

out of which half was to be prompt and half deferred. 

4. The marriage was duly consummated. 

5. By a Talaknama dated made in the presence of 

witnesses and duly registered, the defendant who was then a major 
declared that he divorced the plaintiff as from that date. 

6. The plaintiff came to know of the said divorce on 

when the defendant sent a copy of the said Talaknama to her. 

(l) Limitation : 3 years under Arts. 48 and 49, Sch. I, Ind. Lim. Act. Art. 

49 is the oriKnary article to apply in a case where the original 
possession of the defendant is lawful but it became unlawful by reason 
of certain facts : Dhiipendra Nath Bhoae v. Qoonendra, (1927-28) 32 
C. W. N. 133, folld. in Bvlakhidas v. Radhakisan, A.I.R. 1939 Nag. 177. 

(m) Divorce and claim to dower : Even if a divorce is brought about by the 
operation of the law on the Apostasy of the wife, she is entitled to the 
whole dower if consummation of the marriage had taken place before 
such divorce just as much as in a case where the divorce has occurred 
under a talakna raa : Md, Ebrahim v. Aia Mn, A. I. R. 1939 Kang. 28. 

(m) Right to sue : Plain tiff is entitled to maintain the suit although no party 
to the contract : Cf. Khuaja Muhammad Khan v. Husaini Begam, 
(1910) I. L. R. 32 All. 410, (P. C.). 

(m) Liability of father and his heirs for dower : Cf. Sabir Husain v. Far- 
%and Hasan, (1937-38) L. R» 65 L A. 119 (Bhia law). 
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7. The plaintiff had made no demand for dower before the said 
date. 

8. The defendant has not paid the said dower or any part there* 

of to the plaintiff in spite of demand in writing dated... 

The plaintiff claims— 

(1) Rs 

(2) Interest by way of damages. 


PLAINT 

S81. 

DOWER. 

CLAIM by Shia Mahomedan Wife for Prompt Dower, where the 
Nature of Dower was not specitied. (n) 

1. The parties were and are Shia Mahomedans. 

2. The plaintiff was married to the defendant on and 

the marriage is still subsisting. 

3. By a Kahin Nama dated and executed at 

the defendant agreed to pay the plaintiff Rs. 21,000/- as dower, 
without specifying whether the same was prompt or deferred. 

(ii) Prompt dower : Prompt dower is payable immediately on the marriage 
taking place, and it must be paid on demand : HusseinUmn Sardar- 
khan v. OuUib Khatum, (1911) LL.R. B5 Bom. 386. Where the contract 
of dower does not specify whether it is to be prompt or deferred, it is 
payable as prompt in the ubscnse of evidence of what is customary, 
according to the Shia law : MXrxa Bcdar Bulfht v. Mirxa Khurrum 
Btikht, (1678) 19 Suth. W.R. 315 (P.C.) ; Masthan Sahib v. Assan Bivi, 
(19C0) I.L.B. 23 Mad. 371 (F.B.) ; Taiifik-tin-nissa v. Ohulam Kambar 
(1877) I. L. R. 1 All. 506, 507 ; Manf^at Bat v. ML Saktna 
Begam, A. I. R. 1934 All. 441 ; Mahbooban Bibi v. Md. Ammeruddin 
(1929) I.L.R. 8 Pat. 645. According to the Sunni law, except in the 
presidency of Madras, the rule is well settled that the Court may deter- 
mine the amount to be considered as prompt with reference to the 
position of the woman and the amount of the dower named in the 
contract, taking into consideration at the same time what is customary. 
See the Allahabad and Patna cases cited above. The rule followed 
in the presidency of Madras, is that under the Mahomedan law, dower, 
unless payment of the whole or part of it is expressly postponed, must 
be presumed to be prompt and payable on demand and that this is 
the law in the case of all Mahomedans, whether of Shia or Sunni 
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4, On , the plaintiff verbally demanded payment of 


the said sain as prompt dower, bat the defendant refused to pay the 
same or any portion thereof. 

The plaintiff claims — 


(1) Rs as prompt dower. 

( 2 ) Rs interest by way of damages. 


PLAINT. 

2S2- 

DOWER. 

CLAIM by Mahomedan Widow against the other Heirs of her 
deceased Husband for Recovery of Deferred Dower with 
additional Claim for Declaration of Charge, (o) 

1. The parties were and are Shia Mahomedans. 

2 . The defendants A. B., C. D. and E. F., are the mother, brother 
and sister respectively of T. H., the plaintiff’s husband, now deceased. 


pursuasion ; Sheik Mohamed Rowther v. Aiyesha Bivi, (1037) 2 M.L.J. 
779. See Tyabji’s Mahomedan Law, 3rd Edn., p. 2(X). 

(n) Limitation : Three years from the date when the dower is demanded and 

refused : Ind.Lim.Act, 1008, Sch. 1, Art. 103. Of, Mt. Amtul Rasul v. 
Karim Baksh, (1933) 142 I. C. 833. 

(ii) Interest by way of damages : Hamira Bihi v.Ziibaida Btbi, (1915-16) 
L.R. 43 I.A. 294, 3(X), 302, folld. in ML Maimuna Bcgam v. Sharafat 
Ullah, A.I.R. 1931 All. 403. 

(o) Dower ; may be **prompt’* or “deferred**. “Prompt dower” is payable on 

demand, “deferred dower” is payable only on the expiration of the 
period fixed for the same at the time of the marriage or after the disso- 
lution of marriage by death or divorce : Sarh Krishan v. ML Fatima^ 
A.l.R. 1937 Lab. 859. The dower ranks as a debt, and the wife is 
entitled, along with other creditors, to have it satisfied on the death of 
the husband, out of the estate : Hamira Bibi v. Zuhaida Bibi, (1915-16) 
L.R. 43 I.A. 294, 301. The amount of dower may be fixed either 
before or at the time of marriage or after marriage : Kamar-un-nissa v. 
Husaini Bibi, (1880) 3 All. 266 (P.C.) ; ML Amina Bibi v. Md. Ibrahim 
U929) I.L.R. 4 Luck. 343 ; ML Fatima Bibi v. hall Din, A.l.R. 1937 
Lah. 345 ; and may be increased at any time during continuance of the 
marriage : Johuran Bibi v. Soleman Khan, (1933) 58 O.L.J. 231 ; 
MU Nasiban v. MU Jqbal Begam, A.l.R. 1935 Lah. 816. In a suit 
upon a contract of dower, the Court should, unless it is otherwise 
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3. The plaintiff was married to the said T. H. on 

4. By a verbal agreement made (before, or) at time of the 

marriage, between the said T. H. and the plaintiff at the 


said T. H., in consideration of the marriage, settled upon the plaintiff 
a dower of Rs. 50,000/- payable upon dissolution of marriage by 
death or otherwise. 

5. The said marriage subsisted until when T. H. 

died. 


provided for in any Legislative enactment, award the entire sum pro- 
vided in the contract : Swjra Dibi v. Mamma Bihi, (1877) I.L.R. 2 AIL 
573 (F.B.). However large the dower fixed may be, the wife is entitled 
to recover the whole of it from her husband’s estate without referenco 
to his circumstances at the time of marriage or the value of the estate 
at his death : Md. Ebraliim v. Ma Ma^ A.I.R. 1930 Hang. 28. 

(o) Liability of heirs for dower debt : The heirs are not personally liable. 
'*£ach heir is liable for the debt to the exfisnt only of a share of the debt 
proportionate to his share of the estate” : Sec Mulla’s Mahomedan LaW) 
nth Kdn., p. 223; Sabir Hussain v. Farxand //uaaw, (1937-38) L.R. 
65 LA. 119. 

(o) Parties : Under the Mahomedan Law, each heir inherits a separate and 
defined share; and as he has no interest in the share inherited by 
another heir he cannot be said to represent the estate that has devolved 
upon the other heirs. Therefore, the decree in a suit by a creditor 
against one heir is not binding on the other heirs who are not parties to 
the suit, and the said decree cannot be executed against the assets of 
the debtor in the hands of other heirs : Manni Oir v. Amar Jati, (1936) 
I.L.H. 58 All. 594, and this will be so even if the heir against whom the 
decree is passed was in possession of the Avhole estate : Bhayirthibai v. 
Roshanhi, (1919) I.L.R. 43 Bom. 412 ; Lala Miya v. Manuhibi, (1923) 
I.L.R. 47 Bom. 712 ; Abdul Majeeth v. Krishnamachariar, (1917) I.L.R. 
40 Mad. 243, 255 ; cf. Abbas Nasicar v. Chairman j JHsL Board, a- 1 
Parg., (1932) I. L. R. 59 Cal. 691 (where it was held that the other 
heirs would not be liable if the heir sued held the estate not on behalf 
of the other heirs but on his own behalf.) ; Amir Jakan v. Khadim 
Husain, A.I.R. 1931 Oudh 253. For contrary decisions of the Lahore 
High Court, f^ee ML Amir Begum v. Ahmad Jalal Din, A.I.R. 1935 
Lah. 273 ; and Balak Bam v. Inayat Begum, A.I.R. 1935 Lah. 910. 

(o) Charge In respect of Dower Debt : A claim for dower is a simple money 
claim. A decree for dower against the other heirs, even though it may 
be realizable from the assets of the deceased, does not create a cliarge 
against those assets, unless the decree specifically creates such a charge : 
Durga Das v. Mi, Hanifa Begam, A.I.R. 1940 Oudh 104. (^f. Saiyid 
Qasim v. Habibur Rahman (1928-29) 33 C.W.N. 926, 930 (P.C.). 

(o) Limitation : In a suit to recover ^deferred dower', the period of limitation 
is three years from the date when the marriage is dissolved by dcatJi or 
divorce : Art. 104, Ind.Lim.AcL 
117 
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6. The respective shares of the parties in the estate of the 
deceased are as follows : 

(Here set out the shares) 

7. The defendants are in possession of their respective shares in 

the estate of the deceased but have not paid the plaintiff any portion 
of the amount of the said dower in spite of repeated verbal demands 
made between and 

8. The plaintiff, as one of the heirs of the deceased, is liable to 

contribute Rs towards the dower debt. The defendants are 

liable to contribute Rs out of their respective shares in the 

estate of the deceased in the following proportions : 

The plaintiff claims : — 

(1) Rs from the defendant A.B., Rs from 

the defendant C,D., and Rs from the defendant E. F., 

limited to the extent of their respective shares in the estate 
of J. H., deceased. 

(2) A declaration of charge for the payment of the 
aforesaid sums on the respective shares of the parties as 
aforesaid. 


PLAINT. 

283 . 

DOWER. 

CLAIM by the other Heirs of a deceased Mahomedan against 
his Widow in Possession of his Estate in Lieu of her 
Dower,- for Accounts and Administration, (p.) 

1. The parties are 8hia Mahomedans. 

2. One G. H. died February 6th, 19 leaving him surviving 

the defendant, his widow, and the plaintiffs A.6., C.H. and E.F., 
his mother, brother and sister respectively, as his heirs under the 
Mahomedan law. 

8. The defendant was married to the said G. H. on 

(]>) Liability of widow in possesBion to account : See notes under Form 
No. 280. 

(p) Suit for accounts and administration : Of. ML Bebee Baehun v. Sheikh 
Hamid Hoasein, (1871-72) 14 M.I.A. 377. 
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4. At the time of the suid marriage the said G. H. settled upou 
the defendant a dower of Rs. 50,000/- payable upon dissolution of 
marriage by death or otherwise. 

5. The said G. H. died on.... 

6. Immediately after the death of G.H. the defendant oame 

into possession of certain immovable properties left by her husband 
(particulars whereof are set out in schedule “A" hereto annexed) 
under her claim as an heir of the deceased and for her dower, and 
it was then verbally agreed between the defendant and the plaintilTs 
that the defendant should remain in possession, and appropriate the 
rents and proGts of the said properties until the dower debt would 
be discharged. The net annual income of the said properties is 
about Rs 

7. By letter dated the plaintilfs called upon the defend- 

ant to account for the rents and profits realiseTl and appropriated by 
her out of the said properties and offered to pay her the balance, 

if any, of the dower debt ; but the defendant by letter dated 

refused to render any account to the plaintiffs or any of them. 

8. The plaintiffs are entitled as the heirs of G. H. deceased to 
the undermentioned shares in the properties left by him. (Here 
state the shares). The remaining share in the said properties belongs 
to the defendant as one of the heirs of G. H. deceased. 

The plaintiffs claim : — 

(1) An account of the dealings of the defendant with the 
properties specified in the schedule “A’' hereto. 

(2) Administration of the said properties. 

(3) Appointment of a receiver. 

PLAINT. 

284 - 

DOWER. 

CLAIM by the Heirs of a deceased Mahomedan against 
Transferee from his Widow who was in Possession 
of the Property in Lien of her Dower, (q) 

1. One A. M., a Hanafi Mahomedan, died November 6th, ^19..,, 
leaving him surviving the defendant no. 1, his widow, and the 
plaintiffs, his heirs, nnder the Mahomedan law. The relationship 

(q) Widow’. poMe..ton of her hnaband'a property onder her elaim for dower : 

'Pie widow of a dressed Mahomedan who obtains actual and lawful 
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of the plaintiffs with the deceased will appear from the pedigree 
set out hereunder. 

(Here set out the pedigree). 

2. Immediately on the death of the said A.M., the defendant 
no. 1 took possession of his immovable properties under her claim as 
an heir of the deceased and for her dower and procured her name to 
be entered on the registry as its possessor instead of his. The said 
properties are fully set out in Schedule “A” hereto annexed. 

Ih By a sale deed dated the defendant no. 1, for the 

consideration therein mentioned, purported to transfer and convey 
the said properties to the defendant no. 2 absolutely. There is a 
recital in the said deed that the defendant no. 1 was the absolute 
owner of the said properties. 

4. On the defendant no. 2 entered into possession 

of the said properties on the strength of his purchase and is con- 
tinuing in possession thereof and is denying the title of the plaintiffs 
or any of them to the same. 

5. The defendant no. 1 has got annas share in the 

said properties as an heir of A.M. deceased and the plaintiffs have 
got the remaining annas share therein. 

The plaintiffs claim — 

(1) A declaration that the sale deed aforesaid in so far 

]) 08 seB 8 ion of the estate under a claim as an heir and for her dower is 
entitled to retain that posseBsion until her dower is satisiied : Mama 
ISihi V. Chaudhri Vakil (1924-25) L. 11. 52 I. A. 145, 150. ‘There 
is conflict of opinion whether it is necessary to entitle the widow to 
retain possession of her liusbaiuVs property that the possession should 
liave been obtained by her not only ‘lawfully and without force or fraud’ 
l)ut also ‘with the express or implied consent of the husband or his 
other heirs’. The High Courts of Madras and Allahabad have held that 
no such consent is necessary : Bceju Bee v. Syed Moorthiya, (1920) I.L.R. 
43 Mad. 214 ; Xarnin AH v. ML Axixunnissa, (1933) I.L.B. 55 All. 139). 
The High Court of C’alcutta has held that it is necessary : Sabur Bihi v. 
Ismail^ (1924) 51 Cal. 124 : Mulla’s Mahomedan Law, 11th Kdn., p. 224. 
But the right of widow to retain such possession does not carry with it 
the right of soiling, mortgaging or otherwise transferring the property. 
If she alienates the estate and delivers possession thereof to the alienee, 
• her husband's heirs arc entitled to recover possession of the property 
from the alienee without payment to him of the dower debt : Sitaram 
Bibi V. Oanesk Prasad^ (1927) I.L.R. 2 Luck. 553 ; ML Fahiman v. 
Bulaqif (1935) I.L.R. 10 Luck. 440 ; ef. Maim Bibi v. Chaudhri Vakil, 
sufra. 
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as it affects the plaintiffs* share in the said properties is 
invalid and not binding on the plaintiffs. 

(2) Possession of the said properties to the extent of the 
plaintiffs* share therein. 

(3) Rs as mesne profits from up to 

the date of suit. 

(4) Future mesne profits from the date of suit up to that 
of delivery of possession. 


DEFENCE. 

2H5- 

DOWER. * 

DEFENCE to Claim by Shia Mahomedan Wife for Prompt 
Dower, where the Character of Dower was not 
specified, (r). 

1. The defendant admits the Kahin Nama mentioned in para- 
graph 3 of the plaint, but says that by the immemorial custom 

among Shia Mahomedans of the locality to which the 

plaintiff belonged, where the contract of dower does not specify 
whether it is to be prompt or deferred, only one third of the total 
amount of the dower is payable as prompt. 

2. Between and the defendant paid the 

plaintiff Rs. 4000 in cash and purchased for her articles of jewellery 
of the value of Rs. 3000 and the plaintiff received the said amount 
and the said jewellery in lieu or satisfaction of her claim for prompt 
dower. • 

3. The plaintiff did not make the alleged or any demand for 
dower. 

4. Save what is hereinbefore expressly admitted all allegations 
in the plaint are denied. 

(r) This a defence to Form No. 280. Sec Notes under the said Form. Cf. 
Nawah Mirxa Mohammad Sadtq AH Khan v. Nawah Fakr Jcifian Berjaniy 
(1931-32) L R. 59 I.A. 1 (In this case the defendants failed to prove that 
the presents given to the plaintiff by her deceased husband were allo- 
cated towards the dower debt or that the plaintiff had accepted them 
as such.). 
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DEFENCE. 

386 

DOWER. 

DEFENCES by the other Heirs of the Plaintiffs Husband to 
a Claim tor Dower, (s) 

The defendauts state that the plaintiff’s claim for dower was 
discharged by payment made by her husband daring his life time. 

Or, 

In the plaintiffs husband put the plaintiff in posses- 

sion and enjoyment of certain immovable properties specified in 
Schedule “A” hereto and the plaintiff has since been in peaceful 
possession of the said proi)orties in lien of her dower. The plain- 
tiff’s alleged claim for dower has been more than satisfied by the 
rents, . issues and profits of the properties of which she has been 
in possession as aforesaid. 

Or, 

The defendants do not admit that the alleged or any sum is 

due and owing to the plaintiff as dower. Since the 

plaintiff has been in possession of the property specified in Schedule 
“A” hereto, in lieu of her dower, and has not accounted for the 
rents, and profits she has received out of the said properties although 
repeatedly thereunto verbally requested. 

(s) Release or rellaquishment of dower : See Ntirannessa Khanum v. 
Khaje Mahomed Sakroo, (1920) I.L.K. 47 Cal. 537, 542, 543 (In this case 
upon the facts it was held that the relinquishment was obtained 
by undue infiiicmce and there was no exercise of free and deliberate 
judgment.) 

(s) Liability of widow In possession to aeeonnt : widow in possession 

of her husbaiul’s estate in lieu of dower, is bound to account to the 
other heirs of her husband for the rents and profits received by her 
out of the estate*' ; Mulla's Mahomedan Law, 11th Edn., p. 227 ; 
Hamira Bibi v. Zubaida Bibi, (1915-16) L.R. 43 I.A. 294, folld. in 
MainaBibiv. Chaudhri Vakil, {Id24.-2D) LR. 52 LA. 145, 150; Bebee 
Baehun y. Sheikh Hamid, (1871) 14 M.I.A. 377. 

(s) Widow cannot retain possession and have a decree lor her dower debt : 
A widow in possession of her husband’s estate in lieu of her dower 
cannot both retain possession and have a decree for her dower debt. 
She must in a suit for dower offer to give up possession of the property : 
Ghulafn AH v. Sagir-uhnissa, (1901) 23 AU. 432. 
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Or. 

Since the plaiiiiifl! has been in possession of the 


property specified in Schedule “A*' hereto in lieu of her dower. 

On the defendants ascertained from an examination of 

the accounts relating to the ]'said property that the sum of 

Rs was the balance then due to the plaintiff as her dower 

and they verbally offered to pay her the said sum provided she 
at the same time put the defendants in possession of the said 
property to the extent of their respective shares therein. The 
plaintiff did not accept the said offer and is still in exclusive 
possession and enjoyment of the said property. 

Or, 

By a deed of release dated the plaintiff for the con- 

sideration therein mentioned released her^ claim for dower in favour 
of her husband. 

Or, 

On or about a few days before the death of her 

husband, the plaintiff in the presence of her husband and in the 

presence of and voluntarily relinquished her 

claim for dower by uttering the following words addressed to her 
husband : “I have forgiven my maharana^ may God also forgive 
you”. 


PLAINT. 

EXECUTORS AND ADMINISTRATORS. 

CLAIM by Executors against a Debtor to the Estate, (t) 

1. One A. B., late of.,., died April Oth, 19..., having 

made his will April 2nd, 19..., and appointed the plaintiffs his 
executors. 

2. The plaintiffs as such executors are in possession of the estate 
and effects of the testator. 

(t) Executor’s right of suit before grant of probate: Kxecutor* derives his 
title fiom the will and not from the grant of probate. Me can institute 
an action in tlic character of an executor before he proves tlie will. But 
he cannot obtain a decree before probate : Bee ^Executors and Ad- 
miiiistrators* under ‘Olasses of Persons’, Part II, Chap. IX, p. 144. 
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3. The defendant is a debtor to the estate of the deceased. 

Particulars of claim : 

Principal sum due on a bond dated.. 

executed by the defendant in favour of the 
testator ... ... ... Rs. 

Interest at the rate of 8 per cent per annum as 

mentioned in the bond from..,., 

to ... ... Rs. 


The plaintiffs claim — 
Rs 


Rs. 


PLAINT. 

288 . 

EXECUTORS.AND ADMINISTRATORS. 

CLAIM by Executors against an Agent of the Testator tor 
Account (a) 

1. One C. D. died February 5th, 19..., having made his will 
January 15th, 19..., and appointed the plaintiffs his executors. 

2. The plaintiffs proved the will April Gth, 19... 

3. The defendant was the agent employed by the said C. D. to 
collect the rents of his house pi*operties specified in Schedule ‘'A"’ 
hereto. 

4. The defendant acted as such agent from till the 

death of the said C.*D. 

5. During the said period the defendant as such agent collected 

(u) Termination of agency : Under Sec. 201, Ind. Cont. Act an agency is 
terminated, inter alia, by the principal or agent dying. 

(u) Limitation : Art 89, Ind. Lim. Act. This article applies to a suit for 
accounts brought by a principal against his agent as also to a suit 
brought by the legal representative of the principal against the agent 
er vioe versa : Maharaja Bir Bilaram Kiskore Manikya Bahadur v. 
Jadab Ghandra, (1035*36) 40 C. W. N. 245 ; Mohendra Nath Qhosh v. 
Jadu Nath, (1909) 9 G. L. J. 107 ; Sm, Saraahihala Dasi v. Chtini Lai, 
(1921-22) 26 C. W. N. 320. 

(u) See notes under Form No. 1, pp« 615-617. 
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large sums of money from the tenants for which he has not ac- 
counted and refuses to account. 

The plaintiffs claim— 

(1) To have a full and true account of all sums received' 
- or which ought to have been received by the defendant as 

such agent. 

(2) Payment of such sum as may be found due from the 
defendant upon the taking of accounts. 


PLAINT. 

389 . 

EXECUTORS AND ADMINItSTRATORS. 

CLAIM by Executors for Malicious Prosecution of the 
Testator, (v) 

1. One A. B., late of used to carry on business in 

provision stores at and acquired good reputation in 

business dealings. 

2. The said A. B. died February 6th, 19..., having made his 
will dated January 10th, 19..., and appointed the plaintiffs his 
executors who proved the will April 20th, 19.... 

3. On shortly before the death of A. B., the defen- 

dant falsely, maliciously and without reasonable or probable cause 

preferred before , a presidency magistrate of 

a complaint 'against the said A. B., charging him with 

and procured the said magistrate to issue a warrant against him for 

his arrest on the said charges and caused him tojbe arrested on 

and kept in the hajat till..... 

4. The trial of A. B., before the said magistrate commenced on 

when charges under sections 417 and 420 of the Indian 

Penal Code were framed against him. The trial lasted till. 

when he was found not guilty and acquitted. 

(v) If right to sue for malleioua proaecution aurvivea to the legal peraonal 
repreaentativea : Upon this question the High Courts ho^o differed. 
According to the Calcutta and Rangoon High Courts, the right to sue 
survives, and s. 306, Ind. Buc. Act, is no bar to such suit : Krishna 
Behari v. Gorpof'cUion of Calcutta, (1904) I. L. R. 31 Cal. 993, folld. 
in Bhiipendra Narayan Sinh% v. Chandramonif (1920) I. L. R. 53 

118 * 
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5. By reason of the premises the said A. B. was greatly injured 
in his credit and reputation and suffered pain in body and mind and 
was long prevented from attending to his said business and incurred 
expenses in defending himself from the said charges. 

Particulars of special damage suffered hy the said A. B. 

The plaintiffs claim — 

Rs as general damages and Rs 

as special damages. 


PLAINT. 

290 . 

EXECUTOR'S AND ADMINISTRATORS. 

CLAIM by rightful Executors against an Executor de son tort 
for Accounts, (w) 

1. One A. B. died January 11th, 19..., having made his will 
dated December 26th, 19..., and appointed the plaintiffs his executors. 

2. On January 20th, 19..., the plaintiff applied for x>robate of 


Cal. 987 Oassim cC Sons v. Sara Bibi, (1936) I. L. R. 13 Rang. 385 (Per 
Page, C. J. : '^personal injuries*’ in s. 306, Iiid.Buc. Act mean "physical", 
•^corporal” or "bodily injuries”, injuries to the "person** as opposed to 
injuries to property or reputation having regard to the context which 
mentions ‘'assault” immediately before and ‘‘not causing death" imme- 
diately afterwards). The same interpretation on "personal injuries" has 
been put by the Lahore High Court : Peoples Bank of Northern India 
V. Dea Raj, A.T. R. 1935 Lah. 705. According to the Madras, Bombay, 
Allahabad, and Patna High Courts and Nagpur Judicial Commis- 
sioner’s Court, the right to sue does not survive : Rustomji Doralji v. 
Nurse, (1921) I. L. R. 44 Mad. 357. (The expression “personal injuries 
not causing the death of the party” does not mean injuries to the body 
merely, but all injuries which do not necessarily cause damage to the 
estate of the person charged), folld. in Motilal v. Hamarayan, (1923) 
I. L. R. 47 Bom. 716 ; Mahtah Singh v. Hub Ijil, (1926) I. L. R. 48 All. 
630 ; Pu9\}ah Singh v. Ramautar Singh, (1919) 4 P. L. J. 676 ; Raian^ 
ehand v. Municipal Committee, Hinganghat, A. I. R. 1931 Nag. 9. 

(v) Ltmltatloo : Under Art. 20, Sch. I, Ind. Liin. Act, one year from the 

date of the death of the person wronged. 

(w) Exaentor de eon tort,— liability of : Under Sec. 303, Ind. Sue. Act, 1925, 

”A person who intermeddles with the estate of, the deoeased, or does any 
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the said will to this High Court in its Testamentary and Intestate 
Jurisdiction, and the defendant N. B., the widow of the deceased, 
filed a caveat against the grant thereof and had the case set down 
as a contentious cause, the proceedings were thereupon marked as 
Suit No of 19... . 

3. On June 25th, 19..,, a consent decree was made in the said 
suit and probate was directed to be issued to the plaintiffs. On July 
12th, 19..., probate was actually issued to the plaintiffs. 

4. Between January llth, 19..., the date of the death of the 
testator, and July 12th, 19..., when the probate was issued to the 
plaintiffs as aforesaid, the defendant through her agents realised 
the rents of the house properties forming part of the testator’s 
estate for which she has not accounted to the plaintiffs and refuses 
to account. Particulars of the said house properties are set out in 
Schedule “A** hereto. 

The plaintiffs claim — 

(1) To have a full and true account of all sums received 
by the defendant during the period she intermeddled with 
the estate of the deceased as aforesaid. 

(2) Payment of such sum as may be found due upon 
the taking of accounts. 


other act which belongs to the office of executor, while there is no 
rightful executor or administrator in existence) thereby makes himself 
an executor of his own wrong.*’ Under Sec. 304 of the said Act, ^*When 
a person has so acted as to become an executor of his own wrong, he is 
answerable to the rightful executor or administrator, or to any creditor 
or legatee of the deceased, to the extent of the assets which • may have 
come to his hands after deducting payments made to the rightful 
executor or administrator, and payments made in due course of ad* 
ministration.'* Prabate is necessary to complete the title of a rightful 
executor, and until it is actually taken out, a person intermeddling with 
the assets constitutes himself an executor de son tort : Ndvaxbai v. 
Pestonji, (1897) I. L. B. 21 Bom. 4(X) (creditor’s suit against a person 
who received part of the assets of the deceased during a contentious 
probate proceeding). For liability to account, see Shivaprasad v. 
Prayagkumari^ (^934) J. L. B. 61 C^l. 711. 
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PLAINT. 

201 . 

EXECUTORS AND ADMINISTRATORS. 

CLAIM by Creditor asainst Executor tor Recovery ol Money 
out of the Estate of the Testator (x). 

1. One A. B. died November 14th, 19..., having made his will 
dated Jane 15th, 19..., and appointed the defendant his executor who 
proved the will December 1st, 19... 

2. The said A. B. was a trader who carried on business under 

the name of 

3. By his will the testator authorised his executor to continue 
the said business after his death. 

4. On the defendant as such executor borrowed 

Rs. 3,000/- from the plaintiff for the purposes of paying probate duty 
and also for the purposes of the said business, agreeing to repay the 
same on demand with interest at 6 per cent, per annum. The money 
borrowed has been spent for the purposes aforesaid. 

Particulars of claim : 

Principal sum .....Rs. 2,000/- 

Interest at tipper cent. from... 


Total Rs. 

5. The plaintiff is entitled to be subrogated to the right of the 
defendant as such executor to be indemnified out of the estate to 
the extent of his claim on the said promissory note. 

The plaintiff claims — 

Rs payable out of the estate of A. B. deceased. 

(x) Right of creditor against the estate : Maharaja Sir Manindra Chandra 
V. Sudhir Krishna (1930-31) 35 C. W. N. 850 (Where an executrix 
executed promissory notes as such executrix and it apx>eared 
the loans were taken for the benefit of the estate and the creditor im- 
• pleaded all the parties and applied for a decree binding the estate : 
Held\ that the only right which the creditor could claim was the right 
to be subrogated to the right of the executrix to be indemnified out of 
the estate to the necessary extent. It is consequently necessary that 
the right of the executrix to the indemnity is established before the 
creditor can be subrogated to such a «right). Where a creditor 
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PLAINT. 

EXECUTORS AND ADMINISTRATORS.* 

CLAIM by Creditor of a deceased Person against his Executor 
in his Representative as well as Personal Capacity, (y) 

1. On 19..., one A.B., since deceased, execnted a 

promissory note in favour of the plaintiff payable on demand with 
interest at 8 cent, iier annum. 

2. The said A.B. died January ITith, 19..., having made his will 

dated 19..., and appointed the defendants his executors 

who proved the will April dtli, 19.... 

3. On 19..., in consideration that the plaintiff would 

forbear from sueing the defendants for the %aid debt until 

the defendants undertook in writing to remain personally liable to 
the plaintiff for his dues on the said promissory note. 

4. The defendants have not paid the plaintiff's dues or any part 

thereof. . 

Particulars of claim : 

Principal sum ... ... Rs. 1000/- 

Interest at 8 per cent, from to „ 

Net amount due ... Rs. 


The plaintiff claims — 

Rs from the defendants personally and as such 

executors. 

has lent money to \the executor for obtaining probate and the 
money has been used for that purpose the creditor is entitled 
to stand in the shoes of the executor and can be allowed the benefit of 
the indemnity which the executor enjoys for the purpose of recovering 
the money from the estate although he is not entitled to a charge : 
Subramania €fiettiar v. Sarpraaadam, I. L. R. 1940 Mad. 45. 

(y) See, Jamahedjee v. Sorahji^ (1939-40) 44 C. W. N. 653 P. C. (Forbearance 
on the part of a creditor to sue is good consideration for an executor's 
promise. In India, as in England, it is open to an cxecutof, in consi- 
deration of a creditor's forbearance to sue, to make hinielf liable for the 
debt whether the assets be sufficient or insufficient. But the question 
in each case is vdiat was agreed to : a question of fact as to what the 
agreement wa^ or of construction, if the a^cement was reduced tq 
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PLAINT. 

293 . 

EXECUTORS AND ADMINISTRATORS. 

CLAIM against Executors tor Tort (Conversion) committed 
by the Testator, (z) 

1. The plaintiff at all material times was and is the owner and 

occupier of a coal mine known as at 

2. At all material times one A. B. was the lessee and occupier 
of a coal mine adjacent to the said coal mine of the plaintiff. 

writing. There is, in the law of India, no presumption of personal 
liability against the executor in this regard : the matter must be decided 
on the covenant) intei^treted in the light of considerations which show 
the intention of the parties. The English doctrine as to the personal 
liabiltty of executors arising out of admission of assets, in its unquali- 
fied form, is no part of the law in India.)* See Part II) Chapter. IX, 
p. 127. 

(y) Joinder of elalms against exeentora : Under O. II, r. 5) C. P. Code, 

no claim against an executor as such shall be joined against him 
personally unless the last mentioned claims are alleged to arise 
with reference to the estate in respect of which he is sued as 
executor or is liable for jointly with the deceased person whom 
he represents. Of. Nathubkai v. Narayancicharya, (1927) 1. L. E. 
51 Bom. 8(X). See Part II, Chap. IX, '^Classes of Persons*’, p. 127. 
The words ''arise with reference to” in *,0. II, r. 5, C. P. Code, 
are very general : Arunciehalam Chettiar v. Aruntwhellam Ghettiar, 
A. I. E. 1922 Mad. 43G. The word 'estate’ as used in O. II, r. 5, C. P. 
Code means both the estate rightly and properly held as executors and 
the estate in its physical sense: Nripendra Nath v. Btrendra, 
(1916-17) 21 C.yi. N. 939, 943. 

(z) Cf. Adjai Coal Co, v. Panna Lai Qhoah, (1929-30) L. E. 57 I. A. 144 

(This was a suit against the heirs and legal representatives of the de- 
ceased. One of the defences taken was that the cause of action did not 
survive against the defendants. Held That Sec. 1 of Legal Ee- 
presentatives’ Suits Act XII of 1855 does not apply to the present case 
which seeks to recover property or its value after conversion, and that 
in any event, the cause of action survives under Sec. 89 of the Probate 
and Administration Act, Act V of 1881 (now Sec. 306 of the Indian 
Baccession Act, 1925) which applies to Hindus, against executors and 
administrators.). 

(z) Llmltatton : See Sec. 1 of Legal Eepresentatives* Suits Act (XII of 1855) 
and Arts. 33 to 35 of Sch. 1 of the Jjid. Lim. Act. In Adjai Coal 
do. V. Panna Lai Qhoeh, (1929-30) L. E. 57 1. A* 144, Art. 48 of the 
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3. Between and the said A. B. broke 

and entered the said coal mine of the plaintiff and took and carried 
away large qnantities of coal therefrom. 

4. The said A. B. died Febrnary 5tb, 19..., having made his 

wiil dated and appointed the defendants his executors 

who have since proved the said will. 

The plaintiff claims — 

(1) Bs damages for the value of the coal re- 

moved as aforesaid. 

(2) Altarnatively, an enquiry as to the amount of coal 
taken away by the said A. B. and the value thereof, and 
payment of such sum by way of damages as may be found 
due upon such enquiry. 


PLAINT. 

804 . 

EXECUTORS AND ADMINISTRATORS. 

CLAIM by Benefieiary against a Debtor to the Estate, (a) 

1. One C.D. died Febrnary 12th, 19.. •, having made his >vill 

dated and appointed the defendant E.F. and one K.D. 

his executors. 

2. Of the two exeontors named in the will, the defendant £. F. 

alone proved the will on and is administering the estate 

of the deceased. 

3. The plaintiff is the sole beneficiary under^the said will. 

4. The defendant 6.H. is a debtor to the estate of C.D. deceased. 


Bch. 1 of the Ind. Lim. Act was applied because it was held that 
Sec. 1 of Act Xfl of 1855 did not apply to the facts of the case. 

(z) Measure of damage : The value recoverable should be the value recover- 
able at the date of the conversion : Shivapraaad v. Prayagkumari, (1934) 
1. L. E. 61 Cal. 711. 

(a) Beneficiary's right to sue : Mere refusal of ‘the executor to sue^he debtor 
docs not give the beneficiary the right to sue. There must exist special 
circumstances, such as, collusion betsreen the debtor and the executor, 
to give him such right. Bee ^'Classes of Persons”, Part II, Chap. IX, 
p. 138. Cf. Yea^man v. Yeatmm, (1877) 7 Ch. D. 210, 214. 
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' ' Particulars of debt : 

Promissory note dated executed by the said 

G.H, in favour of the said C.D. for Rs. 10,000/- repayable on 
demand with interest at 8 per cent, per annum. 

5. The defendant E.F. is a brother-in-law of the defendant G.H. 
and is colluding with the said G.H. and not taking any steps to 
realise the amount due on the said promissory note and is about to 
allow the claim against the said G.H. to be time-barred, regardless of 
the loss that will be caused to the estate of the deceased. 

6. The plaintiff is accordingly obliged to file this suit. 

Particulars of claim 

Principal sum ... ... ... Rs. 

Interest up to ... ... ... Rs. 

Total Rs. 


The plaintiff claims — 

Judgment for Rs. against the defendant G.H. in 

favour of the defendant E.F. as executor to the estate of C.D. 
deceased. 


PLAINT. 

395. 

EXECUTORS AND ADMINISTRATORS. 

CLAIM by a Creditor against a Specific Legatee who has 
. received his Legacy lor Refund of sufficient Amount 
to satisfy his Claim> (b) 

1. One A. B. died January 5th, 19..., having made his will dated 
December 15th, 19..., and appointed the defendant C.D. his executor. 

2. By his said will the testator specifically bequeathed 3^ per 
cent Q. P. Notes of the face value of Rs. 20,000/- to the defendant 

E. F. , 

— — 

. (b) Creditor’s remedy against legatee who has received his legacy : The 

right of a creditor to follow the assets iti the . hands of a legatee is a 
right which has to be exercised by a suit. , It cannot possibly be exer- 
cised merely by levying execution against the assets in the hands of 
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3. The defendant C. D. proved the said will April 20th, 19... 

4. The plaintiff is a creditor of A. B., deceased, in the snm of 
Rs. 2,000/- doe to the plaintiff for price of goods sold and delivered 
to the said A. B. at his request 

On the plaintiff demanded in writing payment of 

the said sum of Rs. 2,000/- from the defendant 0. D. 

6. By letter dated the defendant 0. D. informed the 

plaintiff that he had already administered the estate and had distri- 
buted the assets and had made over the said G. P. Notes to the 
defendant E. F. on 

7. By letter dated the plantiff called upon the defen- 

dant E. P, to refund so much of the amount received by him as such 
legacy as might be requisite to satisfy the plaintiff's claim, but he 
has not complied with the said demand. * 

The plaintiff claims — 

Rs. 2,000/- from the defendant K. F. out of the legacy 

I’eceived by him as aforesaid. 


the legatee under a judgment against the legal representative. Pro- 
perties specifically bequeathed is not discharged from its liability to 
the testator’s debts by the circumstances that there has come to the 
hands of the executor personal property of the testator not specifically 
bequeathed more than sufficient to pay his debts and that the speci- 
fically bequeathed property has been made over by the executor to the 
specific legatee : P<*r Itankin O. J., in Jay Chandra v. Satiah 
Chandra (1929-30) 31 C. W.' N. 761, follg. Davies v. Ninolson, 
(1838) 2 Do G. A .T. 693 ; distd. in Susil Km Milter v. Bamarendra^ 
(1937-38) 42 C. W. N. 65 (In this case, the executor was himself the 
specific legatee. His Tjordship Panckridge J. held that the principle 
that a decree against the legal representative cannot be executed against 
the property already made over to a specific legatee without a separate 
suit has no application when such representative (here an executor) is 
himself the specific legatee. In such a case the -decroe-hoMcr can 
proceed against such property in execution of his decree without a 
separate suit and the provisions of Sec. 52, C. P. Code would apply.). 
See ‘Executors and Administrators* under “Classes of PersoiTS,” Pt. II, 
Ch. IX. pp. 134, 135. 

(b) Limitation ; Under Art. 43, Ind. Lim. Act, the period of limitation for 
a claim for refund against the legatee is 3 years from the date of pay- 
ment or distribution. 

• 

119 
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PLAINT. 

296 . 

EXECUTORS AND ADMINISTRATORS. 

CLAIM by a Creditor of a deceased Person against an 
Executor de son tort* (c) 

]. The plaintifl; is a croJitor of one A.B., late of 

2. The said A. B. died March 5th, 19..., intestate, survived by 
his widow, the defendant C.B. 

.•1. After the death of the said A.B., the defendant Q.D. has 
possessed himself of the estate and effects of the deceased, and has 
been realising the rents and profits thereof with the connivance of 
the defendant C.B. 

4. The defendants have not paid the plaintiff his debt, although 
there are sufTiciont assets of the testator where\vith‘to pay the same. 

Particulars of claim : 

Principal sum due on a promissory note 

dated executed by the said A.B., in 

favour of the plaintiff ... ... Rs. 2,000/- 

Tnterest at 8 per cent, per annum from 

to ... ,,, ... ff 


Net amount duo ... Rs. 

The plaintiff claims — 

To be paid Rs or to have the estate of A.B. 

deceased administered. 

(c) Right to sne : • Sec. 304, Ind. Sue. Act, 1923 ; Narayanasami Pillai v. 
Esa Abhayi Saitf (1905) I. L. R. 28 Mad. 351 (Where there is an 
executor de son lort a creditor may sue for his debt and is not confined 
to an administration action. The rule of English law that no liability 
as executor de son tort can arise when there is another personal 
representative does not apply in India.). 

(c) Extent of liability of executor de son tort. An executor de son tort is 
liable to the extent of assets which may have come to his hands : 
Sec. 304, Ind. Sue. Act. 1925. Cf. Mrs, Munroe v. Rodrigues, A.T.R. 1940. 
^aiig. 178. For exceptional cases when the liability may be enforced 
to a greater extent than the assets received, see Magaluri Qarudiah v. 
Narayaria, (1881) I. L. U. 3 Mad. 359, 365. 

(c) Deacription of executor de son tort s In a creditor's action a defen datit 
may be described as executor generally although he turns out to be an 
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PLAINT. 

297 . 

EXECUTORS AND ADMINISTRATORS. 

CLAIM by an Administrator against an Executor de son tort 
for Possession and Mesne Profits. (<1) 

1. One A. H. died January 12th, 19..., intestate, leaving him 
surviving the defendants, his heirs and legal representatives. The 
relationship between the said A. B. and the defendants is shown in 
the pedigree set out hereunder : 

(Here sot out the pedigree). 

2. The said A. B. died possessed of certain movable and immov- 
able properties specified in schedule “A” hereto annexed, 

il. After the death of A. B., the defendant (v. B. came into pos- 
session of the immovable properties left by the deceased with a view 
to collect the rents and profits thereof on behalf of himstdf and the 
other defendants. 

4. In ..... the defendant C. H. set up an adverse claim 

to the properties in his possession as aforesaid and denied that they 
were part of the estate of the deceased. 

5. Thereupon the plaintifT at the instance of the defendants 
other than C. B. applied for grant of letters of administration to the 

estate and effects of A. B., deceased, and on obtained the 

said grant, 

executor dc sm tort : See “Cl.asscs of Persons’*, Psiit 11. Chap. IX, 
p. 141 ; Williiima on Executors, 12th. Etlii., p. 161 ; Pray a (j Kumar i v. 
Shim Prasad, {1925) J2 C. E. J. 280, 467, attirrned i)i (1931-:i2) L. II. 59 
T. A. 331. 

(c) Plea of ne unques executor may result In personal Judgment : If the 
executor de son tort, being sued by a creditor, slioiild plead nc unques 
executor, on which issue should be joined, this issue, on proof of acts 
by the defendant, such as constitute in law an executorship de son tort, 
would bo found against him, and the judgment thereon would be that 
the plaintiff do recover the debt and (*osts, to he levied out of the assets 
of the testator if the defendant have so much, but if not, then out of the 
defendant’s own goods : Williams on Executors, 12th Edn., p. 162. 

(c) Parties to a suit for administration against executor de son tort : 8ec 

Part II, Chap. I, pp. 141-144 ; Rajah Parthasarathy v. Venkatadri, (1923) 
I. L. R. 46 Mad. 190 (F. B.) ; Mrs, Munroe v. Rodrigues, A. I, R. 1940 
Rang. 178 (in which all the earlier esses have been reviewed). 

(d) Right to sue : An administrator of a deceased person is his legal represen- 

tative for all purposes and the entire property of tlie deceased vests in 
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6. By letter dated the plaintiff as such administrator 


called npon the defendant C. B. to make over possession of the said 
properties to him and also to acconnt for and pay over the moneys 
received by him out of the said properties, but he has refused to 
do so. 


The plaintiff claims — 

(1) A declaration that the said properties form part of 
of the estate of A.B., 'deceased. 

(2) Possession of the said properties. 

(3) Rs as mesne profits, or an account of 

mesne profits up to the date of suit and payment of such sum 
as may be found due upon the taking of account. 

(4) Further m^esne profits up to the date of delivery 
of possession of the said properties. 

him as such. So where one of the heirs of the deceased obtains 
possession originally with a view to collect rents and profits on behalf 
of himself and his co-heirs but afterwards sets up an adverse title, and 
consequently letters of administration are obtained at the instance of 
the other heirs, the administrator is entitled to be put in possession of 
the whole of the property of the deceased and not only of the shares of 
those at whose instance the letters of administration are obtained. An 
administrator is entitled to claim from the executor de son tort an 
account of the rents and profits of the estate of the deceased : Harry 
Percival Hobson v. Adrninistrator^Oeneral, Punjab, A. I. R. 1929 
Lah. 753. 

(d) Limitation : A suit by an administrator of an intestate person against 
an executor de son tort is governed by Art. 123 and the latter is liable 
to account for mesne profits for a period of 12 years before suit : Harry 
Percival Hobson v. Administrator- General, Punjab, supra, follg. 
Rajah PartheCkarathy v. Venkatadri (1923) I, L. R. 46 Mad. 190 (F. B.) 
and other cases. Of. Sri Nathji v. Mt Panna Kunioar, (1935) I. L. R. 56 
All. 711 (a suit by a legatee for recovery of legacy against an executor 
de son tort), folld, in Bhola Nath Banerjee v. Sarbamangala (1939-40) 
44 C. W. N. 221. 

(d) Parties to suit : In a suit by an administrator for an account of mesne 
profits against the heir of the deceased intestate, who had acted as an 
executor de son tort, the other heirs of the deceased though not neces- 
^sary parties are proper parties and it is open to the Gk)urt| should both 
the parties so agree, to implead them even after the case comes back 
to it having been remanded by the High Court in order to avoid liti- 
gation in the future : Harry Percival Robson v. Administrator-General, 
Punjab, supra,, 
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PLAINT. 

208 . 

EXECUTORS AND ADMINISTRATORS. 

CLAIM by a Legatee against Executors de son tort tor 
Payment of Legacy, (e) 

1. One B. N. G., a Hinda governed by the Dayabhaga, died 
January 11th, 19..., having made his will, dated December 30th, 
19,,,. and appointed his nephew K, S., his executor. 

2. The plaintifl is the daughter of the testator. 

3. By his said will the testator directed his executor to pay a 
sum of Rs. 500 yearly to the plaintifT for her maintenance. 

4. The said K. S. died March 16th., 19..., having made his will 
dated March 4th, 19..., whereby he purported to dedicate the entire 

estate of B. N. G., deceased, in favour of Idol Sri 

installed in a temple at and appointed the defendants as 

the trustees of the said endowed properties. 

5. The defendants are in possession of the said estate of B. N. G. 
deceased. They have not paid the legacy payable to the plaintiff 
although they have got safBcient funds belonging to the said estate 
in their hands wherewith to pay the same. 

Particulars of claim : 

Arrears of maintenance from 

to Rs. 

The plaintiff Claims — 

Rs arrears of maintenance. 

(e) Right to sue : An executor de son tort can be sued by a legatee in the 
absence of the legal personal representative wli^i there is no such legal 
representative as also when a representative of the deceased or a person 
in possession of the estate is proved to have received enough to pay all 
demands against the estate in full : Rajah Parthasarathy v. Venlcatadrif 
(1923) I. L. R. 46 Mad. 190 (F. B.). 

(e) Interest on legacy when payable : Rajah Parthasarathy v. Venkatadri, 
supra, 

(e) Limitation : Art. 123, Sch. I, Ind. Lim. Act. Per Kumarswami Sastri, .T. in 
Rajah Parthasarathy v. Venkatadri^ supra at p. 246, “The wording of Art. 
123 is general. It refers to a suit for a legacy or for a share of residue 
bequeathed by a testator, and if the legatee has a cause of action against 
the person in possession of the assets of a testator, I do not see why 
there should be a further qualification that the person in possession of 
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DEFENCE. 

S90- 

EXECUTORS AND ADMINISTRATORS. 

DEFENCE by Executor to a Claim against him in his 
Representative as well as Personal Capacity, (f) 

Tho defeudant denies that the terms of his written undertaking 
have been accnratelj’ set forth in paragraph 3 of the plaint. He 
denies that lie gave the alleged or any nudertaking to remain 
personally liable to the plaiiitifl' for his alleged dues on the said 
promissory note. 


* DEFENCE. 


300 . 

EXECUTORS AND ADMINISTRATORS. 


GENERAL DEFENCES by Executor to Creditor’s Claim against 
the Estate of the Deceased. 


Tho defendant is not and never was the executor of the said 

deceased. 

Or, 

The defendant denies that tho testator was indebted to the plain- 
tiff in the alleged or any sum. 


Or, 

The money borrowed by the testator from the plaintiff on the 

said promissory note has been discharged by payment. 

■ 

The properties left by the testator were mortgaged to one 

After payment of funeral expenses, the said mortgage debt, and the 


the assets should be an executor or administrator/’folld. in Sri Nathji v. 
i//. (1935) I.L U. 56 All. 711. Cf. Ohulam Mohammad 

V. Ohulam Husain, (1931-32) L. R, 59 I. A. 74, expd. in Sri Nathji v. 

Panna Kunwar, supra, as laying down that in suits by an heir 
againat his co-heir in possession for recovery of his share of the 
property, the Article of the Ind. Li m. Act, applicable is Art, 144 and 
not Art. 123. 

(f) This is a defence to Foriii No. 292. 
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costs of obtaining probate, no assets of the testator were left for 
payment of the plaintiff's claim. 

Or. 

Long before the institntiou of the suit, the defendant caused 

notices to be published in the “Statesman” of the and the 

of the inviting creditors of the testator to send in 

their claims not later than 19.... The plaintiff did not send 

in any claim. Accordingly, on the defendant distributed the 

assets among the creditors who proved their claims and among the 
legatees. The defendant had not at the commencement of this suit, 
nor has he now any assets of the testator in his hands to be 
administered. 


DEFENCE. . 

301. 

EXECUTORS AND ADMINISTRATORS. 

GENERAL DEFENCES by a Person sued as Executor 
de son torU (g). 

The defendant denies that he intermeddled or is iiitermeddling 
with the estate of the testator as alleged or at all. 

Or, 

The defendant had before the institution of the suit handed ov(m* 

all the assets of the said deceased that had come to his 

hands to the rightful representative. 

Or, 

The defendant realised the rents issues and profits of the ])ro- 
perties specified in Schedule “A*' hereto and .forming part of the 

estate of the said deceased from to and 

made disbursements thereout in due course of administration. On 

the defendant settled accounts with the rightful 

representative, and there are no assets of the said deceased 

in his hands. A statement of the amounts realised and disbursements 
made by him as aforesaid is marked “A” and hereto annexed. 

(g) An executor de son tort can discharge himself by accounting tq the right- 
ful executor before suit : Hill v. Curtis, (1865) L. K. 1 Ivi. 90, 98 ; Curtis 
v. Vernon, (1790) 3 T. R. 587. If an executor de son tort (;an prove ii 
settled account with the rightful representative before suit, it is a sufli- 
cient answer to an action against him for an account : Hill v, Curtis, 
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PLAINT. 

30S. 

FALSE IMPRISONMENT. 

t 

CLAIM for Damage tor False Imprisonment, (b) 

1. At all material times the plaintiff was employed as a cashier 
of the defendant bank. 

2 . On the defendant bank throngh their agent W.C. 

lodged an information before the Deputy Commissioner of Police, 
Calcutta, charging the plaintiff with criminal breach of trust in 

respect of some demand drafts on London totalling Rs 

and caused the plaintiff to be arrested the same day at 

and detained in the policy ofHce for hours. 

(1865) L.TI. 1 Eq. 90. He is not liable beyond the extent of the goods 
which ho has administered. Therefore, in an action by a creditor of the 
deceased, under a plea of plene administravit, he is not chargeable 
beyond the assets which came to his hands : Sec Williams on Executors. 
12th Edn., pp. 162, 163 ; Magaluri Qarudiah v. Narayana (1881) I.L.K. 
3 Mad. 359, 365, 

(h) Reference : Qouri Prasad Dey v. Chartered Bank of India, Australia db 
China, (1925) I. L. R. 52 Cal. 615 ; Sadik Hossain Khan v. Taffaxal 
Khan, (1938-39) 43 C. W. N. 1030 (When a person gets another arrested 
by the police on a false complaint he is liable for damages for false 
imprisonment although not for malicious prosecution). Nothing short 
of actual detention and coniidete loss of freedom will support an action 
for false imprisonment ; Mahammad Yusufuddin v. Secy, of State, 
(1903) I.L.R. 30 Cal. 872. 879 (P.C.), follg. Bird v. Jones, (1815) 7 Q.B. 742. 
In a suit for damages for false imprisonment, where the person sued 
is not the person who actually arrested and imprisoned the plaintiff, the 
question in each case is whether the defendant so acted as to render the 
plaintiffs arrest the act of the defendant. Generally, the Court holds a 
private individual responsible for an arrest by the police, if the indivi- 
dual has cither “given the plaintiff into custody”, “directed the constable 
to arrest**, or “signed the charge sheet*’ with the knowledge that the 
plaintiff would not otherwise be detained : Graham v. Henry Gidney, 
(1933) I. L. R. 60 Cal. 955. 

(h) Limitation : One year from the date of liberation, Art. 19, Ind. Lim. 

f Act : Mahammad Yusufuddin v. Secy, of State, supra, 

(h) False Imprisonment and malielons prosecution — distinction between : 
“The distinction between false imprisonment and malicious prosecution 
is W'cll illustrated by the case where, parties being before a magistrate, 
one makes a charge against another, whereupon the magistrate orders 
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3. On the following day the plaintiff was bronght in custody 

before Magistrate. There the charge was preferred against 

the plaintiff and the Magistrate remanded him in custody. 

4. On the plaintiff was committed by for 

trial to the High Court Sessions. 

5. The said trial commenced on and lasted till 

when the plaintiff was found not guilty and acquitted. 

The plaintiff claims — 

Rs damages for false imprisonment. 


DEFENCE. 

303 . 

FALSE IMPRISONMENT. 

DEFENCE to a Claim for False Imprisonment, (i) 

1. The plaintiff was the senior cashier of the defendant Bank 
and was responsible for the safe custody of the drafts referred to in 

paragraph 2 of the plaint. On or about it was discovered 

that one Mr a customer of the Bank, had obtained pos- 
session of certain of these drafts of the total value of Rs 

without previously having paid for them. The matter was inves- 
tigated by Mr. \V, 0,, a director of the Bank, and he had reasonable 
and probable cause for suspecting plaintiff's complicity in the crimi- 

thc person charged to be taken into custody and detained until the 
matter can be investigated. The party making the charge is not liable 
to an action for false imprisonment, because he does not set out a 
ministerial ofheer in motionj but a- judicial officer. The oi)iriion and 
judgment of a judicial officer are iiiterposed between the cliarge and the 
imprisonment.**: Per Willes .T., m w.^Dowliny, (1870)L. R. 5 

O. P. 534, 540. In an action for false imprisonment the onus is on tlie 
defendant to plead and prove affirmatively the existence of reasonable 
cause, whereas, in an action for malicious prosecution the plaintiff must 
allege and x>i'Ove affirmatively its non -existence : Thakdi Tlajji v. 
Budrudin Saib, (1906) 1. L. R. 29 Mad. 208. 

(h) Measure of damagea : Damages are in the discretion of the Court. 

Exemplary damages may be given where the wrongs import insult or 
outrage and so are not merely injuries but iniurae in thc^ strictest 
Roman sense of the term : See Pollock on Torts, 14th JOdn., ]>. 153. 
Cf. Madhab Chunder v. Banee Madhub (1885) 15 Siith. W. R. 85. 

(i) This is a defence to Form No. 302. 

(i) An action for malicious arrest is niot sustainable when the defendant has 

120 
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nal transaction. Thereupon, on the said Mr. W. C. 

informed the Deputy Commissioner of Police and placed all the facta 
before the said officer who made the usual enquiry and exercised his 
discretion and ordered the arrest of the plaintiff. 

2. In the premises the defendant Bank did not cause the arrest 
of the plaintiff and is not liable in damage. 

PLAINT. 

304. 

FALSE IMPRISONMENT. 

CLAIM against a Police Officer for False Imprisonment, (j) 

1. The defendant at the time material hereto was and is a police 


constable of the Police Force. 

2. On the 19..., the defendant maliciously and without 


reasonable and probable cause arrested the plaintiff at with- 
out a warrant and took him to the police station and there 

detained him in the lock up for hours, when he was 

discharged by an order of a magistrate. 

The plaintiff claims — 

Rs damages. 

Xilaced all the facts before the officer having the discretionary power to 
order spch arrest and when such officer with full knowledge of all the 
facts exercised his discretion and ordered the arrest. In an action for 
false imprisonment the onus is on the defendant to plead and prove 
affirmatively the existence of reasonable cause : Thakji HajH v. Budru^ 
din Saib, (1900) I. L. R. 29 Mad. 208, refd. to in Nagendra Nath v. 
Basanta Das^ (1930) 1. L. B. 57 Cal. 25 ; Balbkaddar Pande v. Basdeo 
(1907) I. L. R.*29 All. 44; cf. Qouri Pranad Dey v. Chatered Bank 
of Indian Australia Ohina, (1925) I.L.R. 52 Cal. 615 (in which Page 
J. held that an issue as to whether in arresting ox causing the arrest of 
the plaintiff the defendant had reasonable or probable cause in so doing 
is immaterial). Cf. Graham v. Henry Gidney^ (1933) I.L.R. 60 Cal. 955. 
( j) Cause of action : In an action against a police officer for false imprison- 
ment the plaintiff must prove facts showing that the said officer acted 
illegally in the exercise of his authority. Under Secs. 54, 55, and 57 of 
tjie Cr. P. Code the police officer is empowered to arrest persons without 
warrant under circumstances speciffed in those sections. A defence of 
justification must come within the scope of those sections according to 
the circumstances of the case. 

(]) Reasonable cause of snsptelon to Justify arrest : 'The only thing which 
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DEFENCE. 

305 . 

FALSE IMPRISONMENT. 

DEFENCE of Justification by Police Officer to a Claim for False 
Imprisonment, (k) 

1. On the night of the defendant was on patrol duty 


in the area. 

3. At about the same night the defendant found 


plaintiff loitering near On being questioned by the 

defendant, the plaintiff could not give any satisfactory explanation 
as to why he was loitering there and also refused to give his name 
and residence. 

3. The defendant had cause to suspect and did suspect that the 
plaintiff was about to commit a burglary or theft in the neighbour- 
hood and he accordingly took him into custody so that he might be 
dealt with according to law. 


PLAINT. 

306 . 

FATAL ACCIDENTS. 

CLAIM by Representatives of the Deceased under 
the Fatal Accidents Act, 1856. (1) 

1. At 8-45 P. M. on the night of the when the 

fatal accident, hereinafter mentioned, happened, a motor lorry 
bearing registered no , the property of the defendant, was 

can be certainly affirmed in general terms about the meaning of * 'reason- 
able cause” in this connection is that, on the one hand, a belief honestly 
entertained is not of itself enough ; on the other hand, a man is not 
bound to wait until he is in possession of such evidence as would bo 
admissible and sufficient for prosecuting the offence to conviction, or 
even of the best evidence which ho mi^ht obtain by further enquiry. ‘Tt 
does not follow that because it would be very reasonable to make further 
inquiry, it is not reasonable to act without doing so”. It is obvious, also, 
that the existence or non-existence of reasonable cause must be judged, 
not by the event, but by the party’s means of knowledge at fjie time’’ : 
Pollock on Torts, 14th Edn., pp. 178, 179. 

(k) See notes under Form No. 304. 

(l) Parties to salt : The intention of the Fatal Accidents Act, XllI of 1855, 

is to preven any further action to be brought on the same subject- 
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drawn across the Road between and 

in SQch a way as to obstruct the passage of about two-thirds of the 
road, and to persons coming along the road, it was an unlighted 
obstruction. 

2. At that time, A. D., riding on a motor cycle at a proper pace 
along the said road, was unable to observe the obstruction in time 
to stop, and travelling straight on, crashed into the said lorry and 
was killed. The said accident was caused by the negligence of the 
defendant in placing the lorry across the road as mentioned above. 

3. The said A. D. died intestate and was at the time of his 
death aged thirty. He was of sober habits and of sound physique, 

matter. Hence all the parties who are to be benefited ought to join as 
plaintiffs. Accordingly a suit, in which the widow and the children 
were all co-plaintiffs, but which was brought only for the benefit of 
the widow— the chiKlren having agreed to forego their right to com- 
pensation in favour of the widow— was held to be properly consti- 
tuted : Mrs, E, V, Penheiro v. il/. Minneyt (1934) I, L. R. 61 Cal. 480. 
In the absence of an executor or administrator, the persons for whose 
benefit a right of action is given by the Act are to be deemed represen- 
tatives of the deceased for the purpose of bringing suit under the Act. 
Tlic word “representative” therefore docs not mean only executors or 
administrators but includes all or any of the persons for whose benefit 
a suit can be brought under the Act : Ooolhai v. Pestonji, A. I. R. 
1935 Bom. 333 ; Mrs. E. V. Penheiro v. M. Minncy, supra. 

(1) Negligence : In a suit by the heirs of a deceased dying as a result of 
motor accident, )ov recovery of damages under the Fatal Accidents 
Act, although the deceased is proved to have been guilty of negligence, 
nevertheless, the claim in the suit will succeed, if the effect of the 
deceased’s negligence could have been avoided by the exercise of 
reasonable care on the part of the driver of the vehicle : Saghirul 
Hassen v. Rangoon Elec. Tram, db Supply Co., A. I. R. 1936 
Rang. 295. Qi. Tidy v. Batlman, (1934) 1 K. B. 322 (where it was held 
that the defendant had been negligent ; and, secondly, that the deceased 
man could not by the exercise of ordinary care have avoided the con- 
sequences of that negligence.) ; Stewart v. Hancock, A.I.B. 1940 P.C. 128. 

(1) Cause of aetlon ; The cause of action under the Act is the loss 
resulting to the plaintiffs from the death of the deceased, and loss 
means the loss of pecuniary benefit which the plaintiffs would 
have got from the deceased if the latter had not died, e. g., his 
pecuniary savings from his income, his contributions to the family 
for maintenance and education, and the assistance that he would 
have continued to give for the maintenance of the family, all 
which are estimable in terms of money. The age of the deceased, 
his expectation of life, and condition of his healthy and his habits are 
also matters to be considered. The action is one which is ' purely com- 
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and was employed as on a salary of Rs per 

month and was the only earning member of the family consisting 
of himself and the plaintiffs. 

1. The plaintiff no. I, is the father, no. 2, the mother, no. 3, the 
widow, nos. 4 and 5, the minor sons, of A. D., deceased. The suit 
is brought for the benefit of the plaintiffs, the representatives of the 
deceased. 

5. By the death of A. D., the plaintiffs have been deprived of 
the means of support and have suffered and are suffering and shall 
continue to suffer pecuniary loss. 


pensatory and the ])laintitfs are entitled to sue for compensation in 
respect of their rea8onal)le expectation of the value of the services of 
the deceased wliich have been lost to them for ever : OooUml v. Pes^ 
tonjit A. I. R. 1935 Bom. 333 ; cf. Devi Sinij v. Mangathayammal, 
A. I. R. 1935 .Alad. 322. 

(1) Measure of damages : Compensation awarded under the Act is coinpen- 

‘ sation for the loss of the actual pecuniary benefit whicJi the bene- 
ficiaries might reasonably have expected to enjoy, had the man not 
been killed : Caitano Dc Mello v. M. E, E. Go„ A. I. R. 1927 Bom. 357 ; 
Sec. 1, Fatal Accidents Act, XIII of 1855 ; Goolhai v. PeMonji ; A. I. R, 
1935 Bom. 333 ; Stanes Motors Ltd, v. Vincent Peter, (1936) I. L. R. 59 
Mad. 402. 

In assessing damages many factors have to be considered : The possi- 
biltiy of his or her early death, the possibility of the deceased dying from 
other causes and the possibility of the deceased losing the employ- 
ment on which he was engaged and being unemployed ; Kuppammal 
V. M. S S. M, Pp., 1937 M. W. N. 921. Assessment of damages under 
the Fatal Accidents Act must necessarily be rough and approxi- 
mate, but it should not be arbitrary or whimsical : Palghat Coimbatore 
Transport Co. v. Narayanan, 1938 M. W. N. 1241. In assessing 
damages under the Fatal A(‘,cident3 Act, one cannot take into considera- 
tion the mental suffering of the survivors : Secretary of State v. Rukh- 
minibai, A. I. R. 1937 Nag. 354. Funeral expenses and expenses in- 
curred in the Police Court in prosecuting the accused cannot be 
recovered even when a claim for damages is allowed : Mrs, E, K. 
PenUeiro v. M. Minney, (1934) I. L. R. 61 Cal. 480. 

(1) Particulars to be stated In the plaint : The plaint should furnish full 
particulars of the person or persons for whom or on whose behalf the 
action is brought and the nature of the claim in respect of which 
damages are sought to be recovered : Per Roy J.i in Mrs.JH. V, Pen^ 
heiro v. M, Minncy, supra ; Qoolbai v. Pestonji, supra ; Rivers Steam 
Narigaiion Co. v. Hiralal, (1933-34) 38 C. W. N. 553. 

(1) Limitation : Under Art. 21, Ind. Lim. Act, one year from the date of the 
death of the person killed. 
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Particulars : 

The plaintiffs claim — 

(1) Rs. compensation. 

(2) Apportionment of compensation amongst the plain- 
tiffs, if necessary. 


PLAINT. 

3or. 

FATAL ACCIDENTS. 

CLAIM by an Administrator of the Deceased under the Fatal 


Accidents Act, 1855. 

1. On the 5th of September, 19,,., at about P.M., one 

A.B. was riding a bicycle upon the highway known as 

when a motor car bearing registered no driven by the 


defendant's servant, a man named K. 0., violently collided with the 
said bicycle and as a result thereof the said A. B. was immediately 
killed. 

2. The said collision was caused by the negligent driving of the 
defendant's servant. 


Particulars of negligence : 

3. On the plaintiff obtained letters of administration 

to the estate of A. B., deceased. 

4. 

4. This suit is brought on behalf and for the benefit of the 
following persons who have suffered damage by the death of the said 
A.B. : {State names of the persons and their relationship with the 
deceased), 

5. The deceased was aged 26 and was employed as .., 

earning Rs a month and was the sole support of the 

persons mentioned in paragraph 4 hereof. 

The plaintiff claims — 

Rs damages. 
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PLAINT. 

30S. 

FISHERY. 

CLAIM to establish an exclusive Right of Fishery in a tidal 
navigable River and for Damages etc. (m) 

1. The plaintiffs at all material times were and are proprietors 

of a zamindary known as and of a several and exclusive 

jalkar or fishery in the tidal and navigable river in the 

district of in Bengal, between and 

The said jalkar is known as mahal. 

2. The said jalkar or fishery has existed and been vested in the 
plaintiffs and their predecessors in title by a lost grant from the 
Crown and the plaintiffs and their predecessors in title have possessed 
and enjoyed the same from time immemorial. 

3. In the year a channel was formed by a change 

in the course of the said river and flowed over the defendants’ 
zamindary known as This channel is tidal and navig- 

able and its waters are part of the river system within the upstream 
and downstream limits of the plaintiffs’ jalkar. 

4. In the defendants fished in a portion of the said 

channel and caught and carried away large quantities of fish 
therein and converted them to their own use. 

5. The defendants are wrongfully claiming a right to fish in 
the said channel as part of their rights as owners of the subjacent 
soil. 

0. The defendants threaten and intend to continue to fish in the 
said channel. 


(m) Reference : Srinath Roij v. Dinabandhu (1913-14) L. R. 4L I. A. 
221, 235, 241 (It must now be taken as decided in Bengal that the 
(lovernment’s grantee can follow the shifting river for the enjoyment 
of his exclusive fishery so Jong as the water forms part of the river 
system within the upstream and downstream limits of its grant, 
whether the Government owns the soil subjacent to such water as being 
the long established bed, or whether the soil is still in a riparian pro- 
prietor as being the site of the river’s recent encroachment 

The rule which in the United Kingdom connects the subject’s* right to 
an exclusive fishery in tidal navigable waters with the limits of the 
Crown’s ownership of the subjacent soil is itself the result of conditions 
partly historical and partly geographical which had no counter part 
in lower Bengal). Rajnandini v. MonmoUia, (1939-40) 44 C.W.N. 1079 
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The plaintiffs claim — 

(1) A declaration that the said newly formed channel is 
within the upstream and downstream limits of their jalkar 
or fishery and forms part of it. 

(2) Rs damages. 

(3) Injunction to restrain the defendants, their servants 
and agents from fishing or otherwise interfering with the 
plaintiffs* exclusive right of fishing in the said channel. 


PLAINT. 

309 

FOREIGN JUDGMENT. 


CLAIM on a Foreigq. Judgment in a Personal Action, (n) 


1. On at in the State (or Kingdom or 

territory) of the Court of that State ( or Kingdom or 


(The owner of a fishery right in the navigable river has a right to follow 
the shifting river in the enjoyment of his exclusive right of fishery so 
long as the waters may be considered a part of the river system). 

(m) Crown's right to grant exclusive right of fishing In a navigable river : 

Srinath Roy v. Dinabandhu, (1913-11) L. R. 41 1. A. 221 ; Midnapore 
Zemindary v. Ti'ailokya Nath (1924) I, L. R. 51 Cal. 110 ; Rani Pravabali 
v. Secy, of State, (1930-40) 44 C. W. N. 1017. 

(in) Burden of proof : It is hot absolutely essential to prove an express grant 
after a considerable lapse of time aiid the i)lain tiffs can establish their 
right by proof of an uninterrupted user of fishery prior to their dispos- 
session : Kedar Nath v. Amrit Mandat, A. 1. R. 1925 Fat. 568 ; Nani 
Lai Roy v. Pro/Aad. (1932) 56 C. L. J. 369. 

(m) Limitation : Jalkar is regarded as an easement and consequently 20 years' 
enjoyment is necessary under Sec. 26 of the Ind. Lim. Act to acquire any 
right of fishery. That might bo the case where the right is claimed 
without any exclusion of the owner or in common with others. A case 
of exclusive right to fishing falls within the definition of interest in the 
immovable property under Art. 144 and adverse possession of such a 
right for more than 12 years would by operation of Sec. 28 of the Ind. 
Lim. Act cxtinguisli the right of the lawful owner to that extent : 
ffriahna Nandi v. Lokenaih Mookerjee, (1932) I. L. R. 59 Cal. 344. 

(n) Remedies of the decree-holder : A decree-holder may bring a suit 

under Sec. 13, or, in certain specified cases, apply for execution under 
Sec. 44, C. P. Code, but if he elects the latter remedy and is unsuccess- 
ful, he can not sue again under Bee. 13. ^ Where in regard to the decree 
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territory), in a saifc therein pending between the plaintiff and the 
defendant in respect of dnly adjudged that the defend- 
ant should pay to the plaintiff rupees, with interest 

thereon at 6 per cent per annum from the said date. 

2. The sum of Rs....... is due from the defendant under 

the said judgment. 

Part iculars of claim : 

The plaintiff claims — 

Rs 


DEFENCE. 

310 

FOREIGN JUDGMENT. 

DEFENCE to a Claim on Foreign Judgment in a Personal Action, (o) 

1. The defendant at the time the suit commenced was not 
a subject of, nor resident in, the country in which the judgment 
was obtained. 

2. The defendant never had any notice of the proceedings 
in the suit in which the judgment was obtained. 


of any native state, a notification has been issued under Bee. 434 of 
the Code of 1877 or Sec. 44 of the present Code, the sole remedy of a 
decree-holder in a British Indian Court is to apply for execution of the 
decree, a suit on the foreign judgment under Sec. 13 of the Code is 
not maintainable : Chormal Balchand v. Kabturi Ohand, (1936) I. L. K. 
63 Cal. 1033. 

(n) Limitation : Art. 177, Sch. 1, Ind. Lim. Act : McKern Ohemical Works, 

y.Manmohan (1935) I. L. K. 17 Lah. 341; Veeraragkava Ayyar v. 
Muga Sait, (1916) I. L. R. 39 Mad. 24, (F. B. ) at p. 34. 

(o) This is a defence to From No. 309. 

(o) Defence of want of Jnrlsdletlon : S. 13 (a), C. P. Code ; Kaasim Mamooji 
y, huf Mahomed, (1902) I. L. B. 29 Cal. 509. No foreign judgment 
can be regarded as a judgment given by a Court of competent 
jurisdiction on the ground that the cause af action arose within its 
jurisdiction. No territorial legislation can give jurisdiction, which any 
foreign court ought to recognise, against absent foreigners who* owe no 
allegiance or obedience to the power which so legislates. But where the 
non-resident foreigner is subject to the same sovereign power which 
legislates, the latter may confer power on the Court to try against such 
foreigner a suit for which the cause of action arose within its jurisdic- 

121 
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Or, 

The said judgment was obtained by fraud of the plaintiff. 

( Particulars of fraud ) 

Or, 

The defendant was a minor at the time the said judgment was 
obtained, and a person, whose interest was in conflict with that of the 
defendant, was appointed his guardian ad litem. The said appoint- 
ment was against the rules of natural justice and prejudicial to the 
defence of the defendant. 

3. The plaintiff’s claim in the suit in which judgment was 
obtained was based on a wagering contract which is not enforceable 
in British India. 


tioii : Per It. C. Mitter, J., in Ghormal Balehand v. Kasturi Chand, 
(1936) I. L. R. 63 Cal. 1033, 

(o) Defence of nrant of notice of the enit : Courts in British India, when 
called upon to give effect to a foreign judgment, should insist upon a 
strict proof of the validity and service of summonses and other processes 
alleged to have emanated from a foreign Court, and made a 
foundation for a liablity to be enforced here by Courts that have 
no cognisance of the case on its merits : Edulji Burjorji v, Manchji 
Sorabji (1887) I. L. R, 11 Bom. 241 ; Bangariisami v. Balasuhra- 
manian, (1890) I. L, R. 13 Mad. 496. Cf. Janoo Hassan v. Idahamad 
Ohutku, (1924) I. L. R. 47 Mad. 877 (where notice of suit served on a 
person holding a power of attorney from the defendant was held 
sufficient. It was also held that where a foreign Court had held service 
of notice of a suit sufficient, it must be taken to be correct in the absence 
of evidence to the contrary). 

(o) Defence that Judgment was ohtafnd by fraud : S. 13 (e), C. T. Code. Cf. 
Vadala v. Laives, (1890) L. R. 25 Q. B. 1), 310, expld. by R. C. Mitter, J., 
in Kunjabehari v. Krianadhone, (1939-40) 14 C. W. N. 912, 918, 919 
(When the cj^se of fraud cannot be determined wdtliout re-opening the 

merits, the merits can be re-opened Even if the self-same case 

of fraud had been investigated by the foreign Court and had been 
negatived on the basis of false evidence adduced in that Court, still the 
English Court could go into the matter again to see the circumstances 
under which that judgment was given. The law thus formulated as 
applicable to foreign judgments is wider in terms than what would 
be applicable to domestic judgments ; for a domestic judgment cannot 
be. attacked simply because it was obtained by false evidence, and any 
•direct issue already decided cannot be re* agitated on the principle of 
res judicata,) 

(o) Other Defences : See S. 13 (c), C. P. Code. 

(o) Defence that the rules of natural Justice had not been followed in the 
appointment of guardian-od-litcm of the defendant (minor) : 8 . 13(d), 
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DEFENCE. 

311 . 

FOREIGN JUDGMENT. 

DEFENCE to a Claim on Foreign Judgment, setting up the Plea 
that the Judgment was not given on the Merits, (p) 

The plaintiff in the suit brought by him in the foreign Court 
claimed £400 alleged to be due to him in respect of transactions he 
had with the defendant as a member of a firm in Madras. By his 
defence the defendant denied that he was ever a member of the firm 
in Madras and also denied that there was any money due by 
him to the plaintiff. Thereafter the plaintiff delivered certain 
interrogatories to the defendant. Upon the refusal of the defendant 
to answer the said interrogatories, his defence was struck out, the 
merits of the case were not investigated and the defendant was 
treated as though he was not defending and judgment was given on 
that footing. 

0. P. Code ; Popat Virjee v. Damodar Jairam, A. 1. R. 19JU Bom. 390 ; 
Ch Oajanan Sheshadri v. Sfiantabai, A. I. R, 1939 Bom. 374. 

(o) Defence that the plaintiff’s claim is founded on a breach of any law In 

force In British India : S. 13(f). 0. P. Code. 

(p) This is a defence to Form No. 309. 

(p) Reference: S. 13(f), C. P. Code; Keymer v. P. K/8Pana^/law, 1916- 
17) L. R. 44 1. A. 6. (Note : It is not sufficient to plead that judgment 
was not given on the merits of the case. The facts showing that the 
judgment was not one upon the merits ought to be pleaded.). The test 
to determine whether a foreign judgment was given on the merits is to 
find out whether it was given as a penalty for any conduct of the defend- 
ant or whether it is based on a consideration of Mic truth or otherwise 
of the plaintiff’s case on the evidence. Where the foreign Court has 
given a decree to the plaintiff not because the defendant was unrepre- 
sented or that he did not raise any objection to the plaintiff’s claim, but 
it considered the plaintiff’s claim on its merits, and- after taking 
evidence it came to the conclusion that the claim was proved, the suit 
must be held to have been disposed of on the merits and the defendant 
cannot get the benefit of the exception contained in cl. (b) of f^ec. 13, 
C. P. Code : Oajanan Sheshadri v. Shantabai, supra, A foreign 
judgment dismissing a suit by the creditor against the principal 
debtor for default, not being a judgment inter partes on the merits 
of the case> cannot be availed of by the surety to resist his liability 
to the creditor : Bharat National Bank v. Thakar Dast (1935) I. L. R« 16 
Lah. 757, . > 
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PLAINT. 

312 - 

FRAUD. 

Ex parte Decree obtained by Fraud. 

CLAIM to set aside an ex parte Decree obtained by Fraud, (q) 

1. On the defendant instituted a suit in this Court 

(Suit No of ), hereinafter called ‘the said suit’, 

against the plaintiff for recovery of Rs as the alleged 

balance of price of goods sold and delivered by the defendant to the 

plaintiff and, on obtained an ex parte decree against the 

plaintiff for Rs with interest on judgment 6 per cent. 

and costs. 

2. The claim in the said suit was false and fictitious and the 
said decree was procured by the defendant by practising a fraud 
upon the Court. 

Particulars of fraud : 

(a) The plaintiff is a resident of village K. in the district 
of Burdwan, as the defendant at all material times well knew. 
In the plaint in the said suit the defendant described the 
plaintiS as residing in the village R. in the district of 
Khulna, and got a summons issued for service upon the 
plaintiff at village K. The said summons was returned 
unserved, and, on the defendant made an appli- 

cation to the Court supported by an affidavit, alleging that 
the plaintiff was keeping out of the way for the purpose of 
avoiding service and that, consequently, the summons could 
not be servbd upon him in the ordinary way, and praying 
for substituted service. On the defendant pro- 

cured an order for such service by publication in an issue 
of the ‘'Statesman”, a newspaper which has got no circula- 
tion in village Z. where the plaintiff resides. 

(q) Cause of action : A domestic judgment cannot be re-opened in a later 
action on the ground that it has been fraudulently obtained merely by 
* reason of the fact that the previous suit was false or without any cause 
of action or merely because the decree was obtained by false representa- 
tion or suppression or perjured evidence, provided the person so apply- 
ing for a reversal of the decree in the original suit was not prevented by 
the fraud of the decree-holder from placing^ his case, before the Court ; 
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(b) The procaring of the said summons for service on the 
plaintiff at village Z., the filing of the said false affidavit, 
and the procuring of the said * order for substituted service 
were a premeditated and intentional contrivance for keeping 
the plaintiff in ignorance of his rights and from placing his 
case before the Court. 

3. By reason of the fraud practised by the defendant as afore- 
said, the plaintiff got no opportunity to appear and contest the 
defendant's claim in the said suit, and the defendant was enabled to 
procure a decree on a false claim supported by perjured evidence. 

4. The plaintiff received a notice of execution of the decree in 

the said suit on and, after inspection of the records of the 

said suit, he discovered the said fraud on 

The plaintiff claims ; — 
that the decree in the said suit 1)6 set aside. 

Durgagati Banerjee v. Taharulla, (1939-10) 44 C.W.N, 849. The fraud 
alleged and proved must be actual positive fraud, a meditated and 
intentional contrivance to keep the parties and the Court in ignorance 
of the real facts of the case and obtaining that decree by that contri- 
vance. The fraud must be extraneous to the suit which terminated in 
the decree : Kunjabehari v, Krishnadhone, (1939-40) 44 C.W.N. 912, 
917, 918. For other cases, see ‘Particulars’, Part II, Chap. XX, p.490. 
(q) Partloulars of fraud : The allegation of fraud practised upon the Court 
must be clear, definite and specific ; Bee ‘Particulars’, Part II, Chap. XX. 
p. 490 ; Tom Boevey Barrett v. Afrioan Products, JAd,. A.I.R. 1928 
P.C. 261. 

<q) Place of suing : See ‘Cause of Action*, Pt. II, Chap. X, p. 295. 

(q) Limitation : 3 years under Art. 93, Sch. I, Ind.Lim.Act. 

(q) Proof of fraud : Mere non -service would not do : Sagareswar Ghattaraj 
V. Bahulal, (1938) 68 C.L.J. 75. But when tlic fact of non-service of 
summons and the fact that the claim on whjch the decree was passed 
arc proved to be false, the Court may and should ordinarily infer deli- 
berate and hence fraudulent suppression, for the last mentioned circum- 
stance supplies the motive for the suppression, and indicates that the 
suppression is itself fraudulent ; Kunjobehari v. Krishnadhone, siQira, 

(q) Effect of aettlng aside an ex parte decree on the ground of fraud : As to 
whether, when an ex parte decree is set aside in a subsequent suit, the 
original suit in which that decree was obtained is revived or not, depends 
upon the pleadings, the issues and the actual decision in the subsequent 
suit. If upon an issue properly raised and tried in the sulvnequent suit 
it is held that the claim itself of the plaintiff in the original suit was 
false and fraudulent, the effect of such a decison is to put an end to that 
suit, and the suit cannot be revived and retried. If, on the other hand, 
the ex parte jieciee is set aside on . the ground that it was obtained by 
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PLAINT. 

. 313 . 

FRAUD. 

Consent Decree obtained by Fraud. 

CLAIM to have a Consent Decree obtained by Fraud vacated or 

amended (r) 

1. In the plaintiff instituted a suit against the 

defendant in this Court (Title Suit No of ) for, 

amongst others, a declaration that the plaintiff was the owner of a 
certain land measuring 8^ cottm situate to the south of premises 
No the property of the defendant, 

2. On or about the plaintiff and the defendant 

mutually agreed to settle the said suit upon the following terms : 

(a) the plaintiff to give up his claim to the land in 
dispute ; 

suppression of sum mons by means of fraud and the defendant in the 
original suit was prevented from appearing in the suit and defending 
it by reason of fraud committed by the plaintiff, the first suit is revived 
and the plaintiff of that suit is entitled to have it tried and disposed of 
in accordance with law in spite of the fact that in the subsequent suit 
the Court went into the question as to the plaintiff’s claim being false 
as a ground for holding that there was reason for him to obtain steal- 
thily a decree behind the back of the defendant by fraudulently keeping 
him out of the knowledge of the suit and preventing him from defend- 
ing the action : Nirsan Singh v. Kishuni Siftgh, (1931) I.L.K. 10 Pat. 
516. (In this case after the ex parte decree was set aside on the ground 
of fraud, the plaintiff in the first suit applied for restoration of his suit 
and the lower Court restored the suit. Upon revision, the High Court 
held that an issue as to the truth or falsity of the plaintiff’s claim in the 
first suit was raised in the second suit and decided against the plaintiff 
in the first suit, and that the principle of res judicata would bar the 
determination of the same question and accordingly the lower Court’s 
order restoring the suit must be set aside). 

(r). Grounds for setting aside consent decree: A consent decree is a mere 
creature of the agreement on which it is founded, and it may be set 
aside on any ground which would invalidate an agreement between the 
parties : Huddersfield Banking Go. v. Henry Lister, (1896) 2 Ch. 273 ; 
Great North’- West Central By, v. Charlebois, (1899) A. C. 114 ; Yusuf 
y.^bdullabhai, (1932) I.L.R. 56 Bom. 231. 

(r) Procedure : Regular suit or application under See. 151 or, 0 XLVil, r. 1, 
C.P. Code : If a party desire to have a consent decree amended or 
vacated upon the ground that it was fraudulently procured, his proper 
course, and indeed his only course is to proceed by separate suit for the 
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(b) the defendant to convey to the plaintiff enough land 

abutting to equalise the area of the land in dis- 

pute, and, if he had not enough land there, then he should 
give what he had and pay the plaintiff for the shortage at 
Rs per cotta ; 

(c) each party to pay his own costs of the suit. 

3. On a petition of compromise stating the aforesaid 

terms was written out and an affidavit sworn. The plaintiff left 

purpose Sec. 152 of the C.P. Code which is confined to cleri- 

cal or arithmatical mistakes and to an accidental slip or omission is 
based upon this general principle and Sec. 151 is in no way intended as 
a violation of that principle. If relief can be properly obtained in a 
separate suit, it does not appear that there is any justification for invok- 
ing Sec. 151 at all It is not competent under r. 1 of 

O.XLVII to obtain a review of a consent decree on the ground that the 

consent decree was obtained by fraud If mistake or error is 

prima facie intended to be beyond the scope of the r. 1 of O.XLVII, 
unless the mistake or error is apparent on the face of the record, it is 
curious, to say the least of it, that a party should employ this procedure 
for the purpose of making out a contentious case of fraud : Per Rankin 
O. J., ill J. 0. Oalstaun v. Kumar Pramotha^, (1928-29) 33 O.W.N. 883. 
In another case of the Calcutta High Court, B. H. Chose J., sitting as a 
single Judge, held that fraud practised upon the Court or upon the 
party may be discovered after the order is made and it may be a new 
and important matter which could not be within the knowledge of the 
applicant at the time when the decree was passed and the order made, 
and accordingly one of the modes for setting aside a decree on the 
ground of fraud is by review of the judgment sought to be set 
aside : Khitish Chandra v. Naf/endra, (1928-20) 33 C. W. N. 572. The 
Patna High Court has drawn a distinction between fraud practised on 
the Court and fraud practised upon the parties. In the case in which 
fraud is practised u{K)n the Court it is always within the inherent power 
of the Court to correct its own proceeding. But where a consent was 
obtained by the practice of fraud between the parties, the remedy lies by 
way of suit and not by way of application. Review can only be granted 
on the grounds set out in O.XLVII, r. 1, C.P. Code : Sheodhar Prasad 
V. Ramdeo Prasad, (1934) I.L.R. 13 Pat. 165. If the decree is obtained 
by fraud an action can be brought to set it aside : ML Fa%al Jan v. 
Abdul Rahim, (1934) I.L.K. 15 Lah. 626. If a decree is sought to be set 
aside on the ground of fraud, misrepresentation or mistake, then several 
complicated questions would arise aud they have to be d^ided in a 
separate suit. If on the face of the record the compromise decree is 
proper, then the Court which passed the decree cannot set it aside in an 
application under Sec. 151 of the Code : Keshav v. Subba Manga, A.I.R. 
1939 Bom. 490 ; cf. Yusuf v. Abdullahhai, (1932) I.L.R. 56 Bom. 231. 
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for Nagpur the same day leaving the original petition with the 
defendant who undertook to file it in Court the next day. 

4. On the plaintiff obtained a certified copy of the 

consent decree made in terms of the compromise petition filed in 
Court on the and discovered — 

(a) that the original compromise petition had been fraud- 
ulently tampered with by alteration of the words 

which were in the original petition, into the words 

The effect of the said alteration was that the defendant 

instead of having to give enough land abutting 

to the plaintiff and to pay for the shortage only, was to 
pay money compensation only to the plaintiff for the entire 
8^ coitds ; 

(b) that the defendant fraudulently procured the decree in 
terms of the coinpi*omise petition altered as aforesaid. 

The plaintiff claims — 

(1) That the consent decree dated made in Suit 

No of... be vacated ; or, 

(2) The. said decree be amended so as to bring it into con- 
formity with the actual terms arrived at between the 
parties. 

PLAINT. 

314. 

FRAUD. 

Fraudulent Transfers under Sec. 53, T. P. Act, 1882. 

CLAIM by a Creditor on behalf of himself and all other Creditors 
for a Declaration that a particular Transfer is void as 
against the Creditors of the Debtor, (s) 

1. On the plaintiff obtained a money decree against 

the defendant no. 1 in Suit No..,., of 19. ..on the file of the 

Subordinate Judge of for Rs. 2,000/-. 

(s) Frame of suit : A creditor in order to avoid a transfer on the ground 
that it has been made with intent to defeat or delay the creditors of the 
transferor, must institute the suit on behalf of, or for the benefit of, all 
the creditors : Sec. 53, T.P. Act, 1882. This would be so even where 
the suit is brought under the provisions of O.XXI, r. 63, O.P. Code by 
an attaching creditor : Maung Tun The in v. Maung Sin^ (1931) I.UR 
12 Bang. 670 ; Ohidambaran Ohettyar v. R, M, A. R. S. Firm, A.I.B. 
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2. Two days before the date of the said decree, that is, on 

the defendant execated a deed purporting to convey all 

his immovable properties of the value of Rs. 20,000/- in favour of 
his wife, the defendant no. 2, for a nominal consideration of 
Rs. 1,000/-. The said properties are specified in schedule ‘‘A" hereto 
annexed. 

3. The said transfer was made by the defendant no* 1 with 
intent to defeat or delay his creditors. 

4. This suit is instituted by the plaintiff on behalf of himself 
and all other the creditors of the defendant no. 1. A list of such 
other creditors together with their respective claims, as far as the 
plaintiff has been able to ascertain, is annexed hereto and mark- 
ed 

The plaintiff claims — ^ 

A declaration that the aforesaid deed of sale dated 

is void as against all the creditors of the defendant no. 1. 

1934 Rang. 302 ; Madina Bibi v. Ismail Durga Association, A.f.K. 1940 
Mad. 789. 

(s) Transfer with intent to defeat or delay the creditors of the transferor — 
nature of : A debtor, for all that is contained in Bee. 53 of the T. P. Act, 
may pay his debt in any order he pleases and prefer any creditor he 
chooses : Mina Kumar i v. Bijoy Singh Dudhuria, (1916-17) L. R. 
44 I.A. 72, 77. A mere preference of one creditor to another is not 
fraudulent under this section : Maung San Gyaw ▼. Maung Kyaw, A.I.R. 
1937 Rang. 471. When it is found that the transfer impeached is made 
for adequate consideration in satisfaction of genuine debt, and without 
reservation of any benefit to the debtor, no ground for impeaching it 
lies in the fact that the plaintiff who' also is a creditor is a loser by pay- 
ment being made to the preferred creditor, there being no question of 
bankruptcy. The proper way to deal with such cases is to file a suit 
for administration : Chettgar Firm v. Cheltyar Firm, A. I. R. 1937 
Rang. 531. Cf. Okarbkoya Bhimji y. Deodatta Bipary^ A.I.R. 1937 Nag. 
400 ; Tjalit Mohan v. Anil Kumar, (1938-39) 43 C. W. N. 1136. Where 
a creditor pleads that a deed of sale by a judgment-debtor . is a sham 
and bogus transaction and the property which purported to be conveyed 
under the instrument of sale was never conveyed at all and remained 
the property of the vendor, there is no necessity to institute a suit under 
Bee. 53 of the T. P. Act, as there is in fact no transfer, there is nothing 
which can be avoided : Parbhu Nath Prasad v. Sarju Prasctd, A. I. R. 
1940. All. 407. Gf, Sivu Shidda v. Lakhmichand, A. 1. R. 1939 Bora. 
496i 498. A honafide transferee even from a fraudulent transferee is 
protected under Sec. 53 : Firm Man Singh v. B, N, Sinka, A. I. R. 
1940 Lah. 198, 

122 
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PLAINT. 

316. 

GUARANTEE. 

CLAIM agaiast Surely on a Guarantee of Debt. (1) 

1. On or about one J. 6. D. approached the 

plaintiff for a loan of Rs. 2,000/- on a promissory note. 

2. On the defendant wrote a letter to the plaintiff 

in which he agreed that if the plaintiff would lend J. B. D. 
Rs. 2,000/- on a promissory note bearing interest at 6 per cent, per 
annu?n, he would be responsible to the plaintiff for the due payment 
of the loan. 

(s) Evidence necessary to establish fraud : llashmat Begum v. Lala 

Mohan Lal^ A. I. R. 1937 Oudh 349 ; Rattan Chand v. Firm Kishen 
Ghand, A. I. Tl. 1939 Lah. 136 (The subsequent and the prior conduct 
and the contemporaneous conduct of the transferors are all relevant.). 

(s) Court Fees : Art. 17A of Sch. II of the Court Fees Act. The same court 
fee is payable as in a suit to obtain a declaration where no consequential 
relief is prayed : Vellayya Konar v. Ramaawami, A. I. R. 1939 
Mad. 894. 

(s) Limitation : Art. 120 of the Ind. Lim. Act : Firm Man Singh v. B, N, 

Sin/ia, A. I. R. 1940 Lah. 198 ; Parhash Narain v. Raja Birendra 
Bikram Singh, A. I. R. 1931 Oudh 333 ; Lai Singh v. Jai Ghand, 
A. L R. 1931 Lah. 70 (2) ; Guntur Narasimham v. Narayan Rao, 
A. I. R. 1926 Mad. C6. 

(t) Contract of guarantee —parties to : A contract of guaratitee involves 

three parties, the creditor, the surety and the principal debtor and a 
contract to which those parties are privy. There must be a contract, 
first of all, between the principal debtor and the creditor. That lays 
the foundation for the whole transaction. Then there must be a con- 
tract between the surety and the creditor, by which the surety guaran- 
tees the debt, /ind no doubt the consideration for that contract may 
move either from the creditor or from the principal debtor or both. 
But if those are the only contracts, the case is one of indemnity. In 
order to constitute a contract of guarantee there must be a third con- 
tract, by which the principal debtor expressly or impliedly requests 
the surety to act as surety. Unless that element is present, it is 
impossible to work out the rights and liabilities of the surety under 
the Contract Act : Ramchandra v. Shapurji, A. I. R, 1940 Bom. 315. 

(t) Gontract of guarantee must be proved strictly : Though, under the 
Indian law, no writing is required to evidence such a contract as under 
the English law, the need for strictness of proof is as great as in 
England. Such contracts should be strictly proved and the considera- 
tion for the alleged contract should be stated and established: Per 
Courney-Terrel C. J. andDhavle J., in Janaki Nath v. Dhokar 
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3. The plaintiff apcordinglj lent Rs. 2,000/. to J. B. D. on a 

promissory note dated repayable on demand with interest 

at G per cent. 


4. Neither J. B. D. nor the defendant has paid any part of the 
sum due on the said promissory note. 


Mailt A. I. R. 1935 Pat. 376. The terms of a surety bond should 
be interpreted in a manner favourable to the surety or gua- 
rantor : Muhammad Yusaf v. Ram Oovinda^ A. I. R. 1928 Cal. 177(2). 
It is not necessary that the thing done for the benefit of the principal 
debtor should be at the desire of the surety : Qhulam Husain v. Faiyax 
AH, A. I. R. 1940 Oudh 346. 

(t) Extent of liability of surety : Under Sec. 128 of the Ind. Cont. Act, the 
‘ liability ot a surety is eo-extensive with that of the principal debtor 
only when it is not otherwise provided for in the contract : Ahmad Alt 
V. Raihan Raxa, A. I. R. 1931 All. 525. Cf * (7. T. A. 0, T. Firm v. Maung 
Aj/e, A. I. R. 1937 Rang. 197 ; Dhirmdra Nath v. Bonebehary, (1939-40) 
44 C. W. N. 511. The said liability is co-extensive but not alternative. 
Both the principal debtor and the surety are liable at the same time to 
the creditors : Jagannatk v. Shivnarayan, A. I. R. 1940 Bom. 247. The 
liability of the surety being co-extensive with that of the principal 
debtor is joint and several with the latter and, therefore^ it is at the 
option of the creditor, in the absence of a clear intention to the contrary, 
to decide whether he shall proceed against the surety or the principal 
debtor : Depak Datt v. Secy, of State, A. I. R. 1929 Lab. 393. It cannot 
be laid down as a general proposition that a creditor cannot proceed 
against the surety unless he has first exhausted all his remedies against 
the principal debtor : Swaminatha v. Lakshmana A. I. R. 1935 Mad. 
748. But he must do so if there is a special contract to that effect : 
Radha Krishna v. Ajodhiya, (1937) A. L. J. 1265. Unless it is other- 
wise provided for in the contract, a right of action against a surety 
will generally arise at the same time as a right of action against 
the principal debtor : Diyalu Mai v. Nandu Shah (1931) I. L. R. 
13 Lah. 242. 

(t) Limitation : Either Art. 65 or Art. 83 or Art, 155, (or Art. 116 if the contract 
of guarantee is in writing registered). Art. 66 has been hehl to apply 
to a case where a definite date is specified for payment : Nihat Chand v. 
Khuda Bakhsh, A. I. R. 1924 Lah. 534. Though the liabilities of the debtor 
and the surety arise out of the same transaction, the liabilities of the 
two persons are distinct for the par|X)3e of the application of 8jc, 20 of 
the Ind. Li in. Act. If the debts are deemed joint 8cc. 21 (2) of the 
Limitation Act sliows that the payment by one of them (debtorj does not 
extend the time ; on the other hand, if the debts are deemed distinct, 
the same result follows upon a true construction of Sec. 20 itself. A 
payment by one person cannot keep alive the remedy against another, 
unless the circumstances are such that the payment by the one may be 
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Particulars of claim I 

PriQcipal... ... ... ... Rs. 

Interest from to ... „ 

Nett amount due ... „ 

The plaintiff claims — 

Rs 

PLAINT. 

316. 

GUARANTEE. 

CLAIM against Surety on a Guarantee of Debt. (t|) 
(Another Form). 

1. On February 1st, 19..., one C. D. borrowed Rs. 1050/- from 
the plaintiff and gave ^the plaintiff in exchange a cheque for that 

regarded as payment by the other. There is nothing in the relation of 
principal atid surety itself which makes payment by the principal bind- 
ing as a payment by the surety : Brajendra Krishore v. Hindustan 
Oo-op. Ins. Society (1917) I. L. R. 44 Cal. 978, folld. in U Ba Pe v. 
Ma A. I. R. 1932 Kang. 88 ; Baykavendra v. Mahipat, A. I. R. 
1925 Bom. 244. A contrary view has been taken by Ilis Lordship Lort- 
Williams J., in Ranjit Kumar v. Kisori Mohan, A, I. R. 1940 Cal. 401 
(In cases of principal and surety there are two distinct contracts in 
respect of one debt common to both. There cannot be two distinct 
debts, otherwise payments on account of principal or interest by 
the principal would not, ipso facto, reduce the debt due by the 
surety, and vice versa, as they do (Sec. 128, Contract Act). It follows 
that payments of principal or interest by either principal or surety, 
and acKiiowledgments in accordance with the provisions of Sec. 20 (1), 
Limitation Act, create a fresh period of limitation in respect of the 

common debt as against either the principal or the surety 

Further, it seems to me that the principal or the surety is authorized 
by the other by implication, to make payments on account of 
the common debt, and in the manner provided by Sec. 20 (1), Limita- 
tion Act Finally the form of the guarantee in the present case 

is such that the surety agrees that it shall remain in force until the 
debt due is fully and finally adjusted and will not be affected by any 
forbearance or arrangement for giving time to or other facilities to the 
principal debtor. By implication this amounts to an authority to the 
principal to make payments and acknowledgments in accordance with 
•the terms of Sec. 20 (1), Limitation Act). The mere omission of a 
creditor to sue the principal debtor within the period of limitation 
does not discharge the surety from his liability : Bireswar Chatterjee 
V. Saidpur Commercial Bjnk, (1936-37) 41 0. W. N. 1361, 

(ti) See Notes under From No. 315, 
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amount dated the drawn upon the Bank, 

payable to the plaintiff. 

2. The said cheque was presented for payament on the 

...and was dishonoured. 

3. On 19 in consideration of the plaintiff 

agreeing to give time to 0. D. for the payment of the amount of 
the said dishonoured cheque and to forbear from suing him for 
the same until the the defendant on that date guaran- 
teed in writing to pay to the plaintiff the said sum on the 

if the said C. D. failed to do so. 

4. The plaintiff gave time to the said C. D. and forbore to 
sue him. 

5. Neither C. D. nor the defendant has paid the plaintiff the 
said sum or any part thereof. 

The plaintiff claims — • 

Rs 


PLAINT. 

air- 

GUARANTEE. 

CLAIM against Surety on a Guarantee (or the Payment ot 
Rent and Fulfilment o( Covenants of Lease, (tg) 

1. In consideration of the plaintiff accepting A. B., a near 
relative of the defendant, as his tenant in respect of premises 

No the defendant, on guaranteed in writing 

the due and punctual payment by the said A. B, of the monthly 
rent of Rs. 100/- and the due fulfilment by him of the covenants 
of the lease. 

2. The said A. B. has not paid nine months’ rents and has 
committed the following breaches of the covenants of the said 
lease, 

{Set out the breaches). 

The plaintiff claims — 


(1) Rs rents in arrears. 

(2) Rs damages for the said breaches of 


covenants. 


(t,) Bee Notes under Form no. 315. 
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PLAINT 

318 . 

GUARANTEE. 

CLAIM by Surety against Principal Debtor on a Guarantee 
for the Price of Goods, (n) 

1. On the plaintiff, at the oral request of the defen- 

dant, gave the following guarantee in writing to Messrs E. F. & Co., 

sugar merchants of hereinafter called ‘the said company'. 

Dear Sirs, 

If you supply 20 maunds of sugar to G, D, on credit I under- 
take to see you paid. 

Yours etc. 

A.B. (plaintiff). 

2. Accordingly, on..,..' the said company sold 20 maunds 

of sugar to the defendant on credit. 

(ii) Cause of action : Under the Iiid. Cont. Act, Ss. 140 and 141, the surety's 
rights against debtor arise only if surety takes responsibility at the re- 
quest of the debtor : Penyamianna v. Banians Go., (1920) I.L.li. 49 Mad. 
156. Independently of See. 140, the surety has a right under see. 145 to 
recover from the principal debtor whatever sum he has rightfully paid 
under the guarantee : Anand Singh v. Collector ofBijnor, (19‘12) I. L. R. 
51 All. 1007 ; Kanahai Missir v. Sukananan, (1906) I.L.R, 14 Rang. 594. 
The payment which gives the surety a right of action against the 
principal debtor must be a payment of money or money's worth : thus 
where the surety has not paid the amount due by the yn’incipal debtor 
to the creditor but merely executes a bond for its future 
a suit by the surety for recovery of the amount due by the prin- 
cipal debtor to the creditor is premature and he has no cause of 
action untill he pays the amount due under the bond : Patti 
Narayanamurthi v. Marimuthu (1903) 26 Mad. 322, relied on 
in Mutuswamy^y, Kayamboo, (1936) I. L. R. 14 Rang. 511. The word 
“payment” in Sec. 145 means a payment in money or by transfer 
of property and not merely the incurring of a pecuniary obligation in 
the shape of a bond, promissory note, or acknowledgement of liability : 
Nur Samand Khan v. Fajja, A. I. R. 1924 Lah. 657 (2) ; Vinayakrao v. 
Shripatrao, A. I. R. 1926 Nag. 429. Cf. Shripatrao v. Shankarrao, 
A. I. R. 1930 Bom. 331 (Section 115, Contract Act, does not debar a 
surety from making a claim against the principal debtor in cases where 
he has not made the payment under the guarantee but has become liable 
only in praesenti to do so), folg., Chiranji Lai v. Naraini, (1919) I. L. R. 
41 All. 395. Cf. Mohideen Baicha v. Sheik Dawood, A. I. R. 1926 
Mad. 1035 (A person who is merely a surety can be indemnified, in an 
appropriate case before actual payment, by an anticipatory action.). 
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3. The defeudaut did not pay the price of the said goods, 
whereupon the plaintiff was obliged to pay the said price, namely, Rs. 
to the said company on 

The plaintiff claims — 

Rs 


DEFENCE. 

a 19 . 

GUARANTEE. 

GENERAL Defences by Surety in a Suit on a 
Guarantee of Debt, (v) 

The surety may take one or more of tlyj following defences : — 

1. The defendant never gave the alleged or any guarantee to 
the plaintiff. 

2. The defendant admits that he wrote a letter to the plaintiff 

on but denies that in that letter he gave any such gua- 
rantee as is alleged in paragraph of the plaint. 

3. The defendant admits that ho gave a letter of guarantee to 

the plaintiff on but states that the contents of the said 

letter have not been fully set out in the plaint. By the said letter 
of guarantee the defendant undertook to pay the amount to the 
plaintiff “after attempts have been made to realise the same from 
the principal debtor,'’ The plaintiff did not take any steps before 
bringing the suit to recover the debt by proceeding against the 
principal debtor or his assets. 

4. The defendant denies that the plaintiff lent the alleged or 
any money (or supplied the alleged or any gqpds) to the alleged 
principal debtor as alleged or at all. 

5. The guarantee sued on was a continuing guarantee and was 

by the express terms thereof revocable by notice. On 

before the plaintiff made any advances to A. B., the principal 
debtor, the defendant revoked the said guarantee by notice in 
writing dated 

(v) Contracts ot guarantee— must be strictly construed : See notes under 
Form no. 31’). In construing a guarantee the principle to be 
remembered is that a guarantee will only extend to a liability pre- 
cisely answering the description contained in the guarantee : Fen- 
kamrna v. SanyAsayya, A. I. R. 1938 Mad. 422. 
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6. This defendaut admits that he gave the plaintifl^ the said 
letter of gaarantoe bat states that A. B., the principal debtor, was a 
near relative of his and the plaintiff procured the signature of this 
defendant to the said letter by threatening that if he did not sign 
he would prosecute the said A.B. and have him imprisoned. 

7. The consideration for the said guarantee was the with- 
drawal by the plaintiff of a non-compoundable criminal case 
against A.B. (the principal debtor). 

8. The defendant was induced to give the said guarantee by 
the fraud of the plaintiff : (here state particulars of fraud). 

9. The plaintiff discharged the defendant from all liability 
nnder the alleged guarantee by — (here state the grounds). 

(v) Special conditions o( guarantee : *'Where a surety by his letter of 
guarairitee undertakes to pay the creditor the amount which may 
become due to him under the letter of guarantee “after attempts have 
been made by the creditor to realise the same from the principal 
debtor,'* there is a special contract between the creditor and the 
guarantor to the effect that the creditor should not be entitled to 
recover from the guarantor until he had first attempted and failed to 
obtain satisfaction by some sort of proceedings against the principal 
debtor. The creditor’s right to recover from the guarantor is restrained 
or postponed and does not accrue until the creditor has taken steps to 
recover the debt by proceeding against the principal debtor or his 
assets. It is iiOt enough for the creditor to merely demand payment 
from the principal debtor, as that would not amount to an attempt to 
realise the debt from the principal debtor" : Radha Krishna v. Ajodhiya, 
(1937) A. L. J. 1265 ; Muhammad Yusaf y. Ram Qobinda (192b) I. L. R. 
55 Cal. 91. 

(v) Revocation of a continuing guarantee : B. 130, lud. Gont. Act. 

(v) Guarantee obtained by coercion : 6. 15, Ind. Coat. Act. See ‘Cbercioii* 
under ‘Particulars’, Pt. II, Ch. XX, p. 473. 

(v) Guarantee obtained by fraudulent mlarepresentatlon : See Jean Maclcen^ 
xie V. Royal Bank of Canada, A. I. B. 1934 P. C. 210. 

(v) Unlawful consideration for guarantee : Kessowji Tulsidas v. Hurjivan 
Mulji, (lb87) I. L. R. n Bom. 566 ; Sudkindra v. QanesK (1938-39) 43 
C. W. N. 147. 

(v) Discharge of liability of surety : Ss. 133-139, Ind. Cont. Act deal with 
discharge of surety from liability. For discharge of surety by 
variance of contract between creditor and principal debtor without his 
consent, see Jugjivandas v. King Bamilion db Oo.i (1931) 1. L. R. 53 
Bom. 677 ; Jowand Singh v. Tiraih Ram, A. I. R. 1939 Lah. 193 ; 
Venkammav. Sanyasayya, A. I. R. 1938 Mad. 422 (It is immaterial 
whether the variation is substantial or material, because the contract 
ceases to be one he has undertaken to fulfil) ; Nuserwat^ji Cursedji v. 
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PLAINT. 

320 - 

HIRE. 

CLAIM by Owner of Goods agrainst Hirer for Arrears of Rent, (w) 

1. By an agreement in writing dated the plaintiff let 

on hire to the defendant certain household furniture, specified in 
Schedule hereto, (hereinafter called ‘the said goods'), from 

the day of for the term of months thence next 

ensuing, and the defendant agreed to deliver the said goods at the 
expiration of the said hiring, and, in the meantime, to pay to the 
plaintiff at his address and without any demand by way of rent 

for the hire of the said goods the monthly sum of Rs the 

first payment to be made on the day of next and each 

subsequent payment on the day erf each succeeding month 

during the said term. 

2. The defendant redelivered the goods to the plaintiff at the 
expiration of the said hiring, but has not paid the rent for the hire 
of the said goods in full. 

Particulars of rent in arrears : 

The plaintiff claims — 

Rs 


Mahamayi Ammal, A. I. R. 1938 Mad. 585. An agreement or under- 
taking not to sue principal debtor or to give him time, without actually 
releasing the debt, does not discharge the surety provided at the same 
time the rights against the latter are reserved : Mahanth Singh v. CT 
Ba Yi, (1938-39) 43 0. W. N. 641 (P. C.) ; cf. Kanahai Miasir v. 
Sukananany (1936) I.L.R. 14 Rang. 594. Under S. 13'), by giving time is 
meant not merely forbearance so sue, but entering into a binding 
engagement by which the creditor precludes himself from suing 
within a certain time : T, JV. S, Firm v. Md. Hussain^ A. 1. R. 1933 
Mad. 756. 

(w) Limitation : Under Art. 50, Ind. Lim. Act, 3 years from the date when 
the hire becomes payable. 

123 
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PLAINT. 

dsi. 

HIRE. 

CLAIM by Owner of Goode against the Hirer for Hire and tor 
Damages tor Breaches ot Agreement, (x) 

1. The plaintiffs are dealers in household furniture. 


2. By a contract in writing dated the plaintiffs let on 

hire to the defendant certain household furniture, specified in 
schedule 'A' hereto, from the day of for the term of 


months at Rs per month payable in the manner following : 

3. It was an implied term of the said contract that the defend- 
ant would take all proper and reasonable care for the preservation 
of the said furniture during the continuance of such hiring and 
restore the said furniture the expiration of the term in as good 
order as he received them, reasonable wear and tear excepted. 

4. The defendant redelivered the said furniture on at 

the expiration of the said hiring, but they were greatly damaged on 
account of the negligent manner in which they had been used by 
the defendant. 


Particulars of damage : 

The plaintiffs claim — 

Rs damages. 

(x) Care to be taken by bailee : Under Sec. 151, Ind. Cont. Act, in all cases 
of bailment the bailee is bound to take as much care of the goods bailed 
to him as a man of ordinary prudeiico would, under similar circum- 
stances, take of his own goods of the same bulk, quality and value as 
the goods bailed : Skanti Lai v. Tara Chand A. I. K. 1933 All. 
158. Where goods arc let to the bailee for hire, the bailee is 
only bound to use reasonable care and he is not liable for loss or injury 
unless caused by bis negligence or that of his servants : Sanderson v. 
Collins, (1904) 1 K. B. 628 ; Coupd Co. v. Maddiek, (1891) 2 Q. B. 413. 
A hirer of goods is not responsible for depreciation arising from fair 
wear and tear during the continuance of the hiring : Coupe' Co. v. 
Maddicki supra. 

(x) Bnrdeii ot proof : In cases governed by Secs. 151 and 152, Ind. Cont. 
Act, the loss or damage of goods entrusted to bailee is prima facie 
evidence of negligence, and the burden of proof, therefore, to disprove 
negligence lies on the bailee : Pollock and Mulla's Ind. Cont. Act, 6th 
Edn., p. 521. In a contract of hiring there is an obligation upon the 
hirer to restore the chattel at the end of the bailment in as good con- 
dition as he received it, or, if he cannot do that, tp show that he ex* 
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PLAINT 

382 * 

HIRE. 

CLAIM by Owner of Goods against Hirer for Arrears of Rent and 
Damages for Breaehes of Agreement (x^) 

(Another Form) 

1. By an agreement in writting, dated the plaintiff 

let certain machinery, specified in Schedale “A*' hereto, on hire to 

the defendant from the day of for the term 

of months thence next ensaing. 

2. The said agreement inter alia provided as follows : — 

(a) The hirer shall daring the continuance of this agree- 
ment pay to the owner at his address for the time being and 
withont previous demand by way of rent for the hire of the 

said machinery the monthly sum of Rs the first 

payment to be made on the day of 

next and each subsequent payment on the day of 

each succeeding month during the said term. 

(b) The hirer shall use the machinery in a skilful and 
proper manner and shall at his own expense keep the said 
machinery in good and substantial repair and condition, 
reasonable wear and tear excepted, and will keep the owmer 
indemnified against all loss of or damage to the said machi- 
nery from whatever cause the same may arise. 

(c) If the hirer shall make default in the punctual 
payment of the monthly sums so to be paid by him for hire 

ereised reasonable care in the keeping of the chattel : Dollar v. 
Greenfield, (1905; Times, May 19, H, L. If the bailee gives prima 
facie evidence that he had acted mth. reasonable care the burden of 
proof is shifted to the person who seeks to make him liable : Shields v. 
Wilkinson^ (1887) 1. L. B. 9 All. 398. Where a person hires a specific 
thing for the purpose of using it, there is an implied contract on the 
part of the hirer that he will in the meantime keep the thing in repair, 
i, e., he will not by want of reasonable care, after the contract is madci 
allow it to become worse than it was at the time the contract was 
made ; Robertson v. Amaxon Tug db Lighterage C7o., • (1881) 7 

Q. B. D. 598. 

(x) Limitation: Art. 115 and not Art. 36, Ind. Lim. Act: Holloway v. 

HoUand, A. I. E. 1933 Oudh 518. 

(xi) Bee Notes under Form No. 321. 
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of the said machinery this agreement shall forthwith deter- 
mine without any previous notice and it shall thereupon be 
lawful for the owner to retake possession of the said machi- 
nery without prejudice to his right to recover from the hirer 
any moneys due under this agreement or damages for breach 
thereof. 

3. The defendant duly paid the first two instalments of rent 

and thereafter made default, whereupon, on the plaintiff 

retook possession of the said machinery. At the time of retaking 
such possession it was discovered that the said machinery had been 
greatly damaged otherwise than by reasonable wear and tear. 

Particulars of damage : 

Pcriicidars of clavn : 

Arrears of rent from ..to Rs 

lost of repairs of to the machinery ... ... „ 

The plaintiff claims — 

Rs arrears of rent, and Rs ....,damages, 

aggregating Rs 


PLAINT. 

32S. 

HIRE PURCHASE. 

CLAIM by Owner for Arrears of Rent payable under a Hire- 
purchase Agreement, after the Owner has retaken 
'Possession on Default, (y) 

1. The plaintiffs are dealers in motor cars. 

2. By a hire-purchase agreement dated (hereinafter 

called ‘the agreement’), the plaintiffs agreed to let and the defendant 

agreed to take on hire a horse-power cylinder 

motor car made by upon inter alia the terms following : 

(a) The hirer shall pay to the owner on the execution of 

(y) Reference : Brooks v. Beirnsiein, (1909) 1. K. B. 98 (deals with the 
right to sue for arrears of rent after the owner has retaken possession 
on default), appld. in South Bedford, Electrical Finance v. Bryant, 
(1938) 3 All B. B. 580. 
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the agreement the initial hire rent of Rs , which 

shall become the absolate property of the owner, and 
pnnctaaliy pay to the owner at his address for the time 
being and withoat previous demand 20 consecutive monthly 


rents of Rs the first payment to be made on the 

day of and each subsequent payment 


on the day of every subsequent month. 

(b) The hirer may at any time terminate the hiring, on 
giving a week’s notice, and returning at his own cost and 
risk the said motor car to the owner. 

(c) If the hirer shall make default in any ptiyment of 

any monthly instalment for days after the same 

shall have become due, then the hiring shall immediately 
determine (without any previous notice or demand on the 
part of the owners) and thereupon it shall be lawful for the 
owner without previous notice to retake and resume 
possession of the said motor car. 

(d) In the event of the hiring being determined by the 
hirer, the hirer shall not be entitled to repayment of the 
said sum so paid by him on the execution of the said agree- 
ment or to any credit or allowance thereof or in respect of 
any other payments made by him to the owner under the 
terms of the said agreement but all such payments shall be 
considered as forfeited to the owner. And the determination 
of the said hiring as aforesaid shall not affect or prejudice 
any claim the owner may have against the hirer for arrears 
of hire payments or for damages for breach of the said 
agreement. 

(y) Hire-purchase agreement— what is a : A contract of hire-purchase is an 
agroeinent by which an owner lets out articles on hire to the hirer and 
agrees that the articles shall become the x)i'opcrty of the hirer on 
completing payment of the purchase price. The articles are delivere(i to 
the hirer, who thus obtains possession and becomes a bailee of them. 
The property in the goods remains in the owner : Me Entire v. Croseley 
Bros., (1895) A. 0. 457. The hirer has the option of purchase by 
completing the payment of the instalments, or to determine the hiring 
by returning the goods to the owner : Modern Light Oara v. Seals, 
(19:13) 49 T. L R. 503. If default is made in punctual payment of any 
of the periodical payments, the lender can at once recover back the 
articles ; a subsequent tender of the instalment in arrear will not 
displace his right to recover, for time is of the essence of the contract. 
The hirer has no equitable claim either upon the articles themselves or 
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(e) If the hirer shall daly perform and observe all the 
stipalations and conditions in the said agreement and shall 
duly pay to the owner monthly sums by way of rent 

amounting together with the said sum of Rs so 

paid on the execution of the said agreement to the sum of 

Rs then the hiring shall come to an end and the 

said motor car shall become the property of the hirer but 
until all such payments as aforesaid have been made, the 
said motor car shall remain the property of the owner. 


to recover back any of the past paid instalments : Per Lopes, J., in 
Cramer v. Oiles, (1883), 1 C. & E. 151. 

(y) Hire-purchase agreement— construction of : The ti*ue effect of the 
agreement depends upon the intention of parties as gathered from 
its terms : Bhimji v. Bombay Trust Corpn,, (1930) I. L. R. 54 
Bom. 381. ** 

(y) Contract of hire-purchase and contract of sale— distinction between : 

The difference between a contract of sale at a price payable by instal- 
ments and a contract of hire-purchase is that in the former tlie 
purchaser has no option to terminate the contract and return tlic 
chattel whereas in the latter the hirer has. In the former there is an 
agreement’ to purchase, whereas in the latter there is none : Mahabali 
Prasad v. Palmer, (1932) I. L. R. 54 All. 781. Where the agreement 
imposes an obligation upon the hirer to buy the chattel the agreement 
is really an agreement of sale notwithstanding the use of words, such 
as hire-purchase agreement, lessor and lessee, hiring, rent, tenancy etc. 
If the hirer is not bound to pay the full amount of the purchase price 
or if ho can terminate the hiring at any time by delivering the chattel 
to the other party the agreement is in fact as well as in form a true 
agreement for hire and all that the hirer has obtained is an option to 
purchase : Bhimji v. Bombay Trust Corpn., (1930) I. L. R. 54 Bom. 
381 ; Mohamad Ismail v. Provincial Automobile Co,, A. I. R. 1937 
Nag. 198 ; Qi Mekenxie db Co. v. Md, AH Haider Khan, A. I. R. 1929 
Oudh 155 ; Tiwari y. Remington Randt A. I. R. 1934 Nag. 151 (where, 
in the agreement to purchase a typewriter, there is a clause by which 
the hirer is entitled to put an end to the contract by return of the 
machine at any time forfeiting payments, it is a contract of hire- 
purchase and not a contract of sale). 

(y) Contract of hire-purchase and contract of sale with reference to rights of 
third parties : If the contract is a contract of sale, the third party, if 
he acts in good faith, will be protected and obtain a good title against 
'the original seller even though the instalments had not been paid : Lee 
V. Butler, (1893) 2 Q. B. 318, C. A., whereas if the contract is merely a 
contract of hiring with an option to purchase he will not, as the hirer 
under such a contract is not a buyer in the poBsession of goods under a 
contract of sale : EeWy v. Matthews (1895) A. G. 471. 
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3. The defendant dnly paid the said anm of Rs at the 

time of the execution of the agreement and obtained delivery of the 
said motor car from the plaintiffs. 

4. Thereafter the defendant made default in payment of the 3rd 
and 4th instalments of monthly rent payable under the agreement, 

whereupon, on the plaintiffs retook possession of the 

said motor car. 


Particulars of rent in arrears : 

The plaintiffs claim — 

Rs rents in arrears. 


PLAINT. 

324. 

HIRE PURCHASE. 

CLAIM by Owner for Arrears of Rent and Damages payable 
under a Hire-Purchase Agreement, after Termination 
of Hiring by the Hirer. (%) 

1. At all material times the plaintiffs carried on a hire- 
purchase business in bicycles. 

2. On the defendant hired from the plaintiffs a 

tandem bicycle, specified in the schedule hereunder, under the terms 
of a hire-purchase agreement of the same date made between 
them. 

3. By the said agreement the defendant agreed with the plain, 
tiffs as follows : 

• 

Cl. 2. I (hirer) enclose the initial hire rent of Rs 

and agree to pay to you «52 further consecative weekly rents 

of Rs. (unless the agreement is determined as 

hereinafter provided), the first rent to be paid one week 
from the date of this agrement and the remaining rents on 
the same day in each consecutive week thereafter. 

(s) RefereDce : Aasoeiated Ditfiributora v. Hall, (1998) 2 K. B. 83 : Per 
Lord Blesser L. J. at pp. 87» 88. Here the hirer, not the owner, termi- 
nated the hiring. He has exercised an option and the terms on which 
he may exercise the option are those spt out in el, 7, The <)uestiou 
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Cl. 5. I may at any time terminate the hiring by re- 
turning the bicycle to you, but 1 ehall remain liable for 
rent up to the date of such return and for all other sums 
payable under the agreement and damages (if any) for 
breach of any term or condition thereof. 

Cl. 6. If I default in payment of any sums due hereunder 
or if I commit any breach of any term or condition of the 
agreement, you may determine the hiring forthwith and 
resume possession of the goods but nevertheless 1 shall 
remain liable to you for any sums due under this agree- 
ment and for any antecedent breach of any terms hereof. 

Cl. 7. In the event of this agreement^ or the hiring being 
determined for any cause whatsoever, no allowance, return, 
credit or payment shall be allowed or paid to me but I will 
pay to you by way of compensation for depreciation of the 
goods in addition to any other sums payable hereunder such 
sums as with the amount previously paid for rent shall 
make up a sum equivalent to not less than one half of the 
total amount including the option purchase price payable 
under this agreement. 

4. On or about the defendant returned the bicycle 

to the plaintiffs in pursuance of clause 5 of the agreement after 
having only paid one instalment and thereby terminated the hiring. 

5. The plaintiffs claimed Rs from the defendant 

under clause 7 of the agreement, but the defendant refused to pay 
the same. 

The plaintiffs claim — 


(a) Rs. rents in arrears. 

(b) Rs the further sum under clause 7 of the 


agreement. 


whether these payments constitute liquidated damages or a penalty 
< does not arise in the present case. Cf. Abdul Quadeer v. Watson db 
Sons, (1930) I. L. R. 8 Rang. 236 (where it was held that the seizure 
clause in a hire-purchase agreement, however severe in its terms, is 
not a stipulation by way of penalty within the meaning of S. 74, Ind. 
Cont. Act). 8ee Notes under Form No. 323, 
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PLAINT. 

385 . 

HUNDI. 

CLAIM by Indorsee against Drawer and Indorser, (a) 

1. On 19..., the defendant A. B. at Lucknow drew a hand! 

addressed to G. D. of Benares for Rs. 1000/- payable to the defendant 
0. D. or order, 60 days after date. 

2. The defendant 0. D. indorsed the said hundi to the plaintiffs, 

which said hnndi was duly presented for payment to G. D. at 
Benares and was dishonoured, of which each of the defendants had 
notice in writing dated 

Particulars of claim : 

19..,, Principal due ... ... Rs. 

Interest at 6 2Jer cent, from 

to,,,.,, ... ,,, • ... ,,, ,, 


Total ... Rs. 

The plaintiffs claim — 

Rs 

(a) Hundfs— What are : Bills of Exchange in the vernacular languages are 
called ‘hnndifl*. The Neg. Ins. Act docs not affect the usages relating 
to them : See "Bhashyam & Adiga, Ncg. Ins. Act, 7th Edn., pp. 21-23. 
A Bill of exchange may include a hundi but a hundi docs not include 
a bill of exchange : Bisicanatk v. Qovinda, (1919) 29 C. L. J. 30.x 
(a) Place of suing : See Firm Dalstilch Nathmal v. Motilal^ A. I. R. 193S 
Nag. 262. See “Causes of Action”, Pt. II, Chap. X, pp. 290-291. 

(a) Interest : Sec. 1, Neg, Ins. Act provides that the Act does not affect any 
local usage relating to any instrument in an oriental language. It is 
permissible to the plaintiff to set up and prove a usage for payment of 
interest at a rate exceeding G per cent, per annum notwithstanding the 
provisions of Sec. 80, Neg. Inst. Act : liar Narain v. Bihar i Lal^ (1932) 
I. L. R. 13 Lah. 800. 

(a) Notice of Dishonour : There is no provision in the Nog. Inst. Act 
making the notice of dishonour compulsory where a hundi payable at 
sight has been dishonoured: Firm Khuda Bakksh v. Yasin, A. I. 11. 
1937 Pesh. 103, 106. 

(a) Presentment where not necessary : Where the drawer and the drawee 
are the same person, no presentment on due date is necessary. Pre- 
sentment also is not necessary where the drawee has n?) residence 
or place of business or a known address at the place at which the 
hundi is due, nor is he to be found personally present there on that 
date. So also presentation is not necessary under Sec. 76 (b) as against 
the party sought to be charged therewith, if he has engaged to 
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PLAINT. 

326 . 

HUNDI. 

Bhahjog Huudi. 

CLAIM by Drawee against Shah for Refund of Amount paid, 
upon Discovery that the Hundi was a forged one. (b) 

1. On 19..0 the defendant firm presented to the 

plaintiffs at matarity a hundi for Rs dated pur- 
porting to have been drawn by the firm of R.P. at upon 

the plaintiffs at Bombay with a direction to pay the amount of the 
hundi to a Shah. 

2. The plaintiffs after assuring themselves that the presenters 
were a Shah duly paid the amount of the said hundi. 


pay notwithstandinj? pon -presentment : Punjab Go-op, Bank v. Afd, 
Yusaf, A. I. K. 19-19 Lah. 225. 

(a) Delay In presentment ; Where a hundi which is not made payable at a 
specified period after date or sight thereof but is made payable on the 
same day, the hundi is not governed by Sec. 60, Neg. Inst, Act and 
must be presented to the drawee within a reasonable time : Firm 
Earnam Singh v. Firm Nikka Ram, A. I. R, 1938. Lah. 183. 

(a) Presentment according to local usage : Where a hundi has been dis- 

honoured and returned, but a conditional payment is made, there 
is a custom in Bombay that the amount paid should bo refunded 
unless the hundi is again presented within four days and consequently 
when the drawee of a hundi so dishonours and returns the hundi, and a 
conditional payment is made but the hundi is not presented again 
within four days, and the amount is refunded, the drawee cannot be 
made liable on the hundi; Surajmal v. Kashi Prasad ^ A. I. R. 1933 
Nag. 389. 

(b) Reference : Davlatram Shriram v. Bulakidas (1809) 6 Bom. 11. C. R. 

24 KPttr Arnould, J., “According to the mercantile us.igc among 
the Hindus, where a Sliahjog hundi is paid at maturity to the 
Shah by the drawee and if such hundi afterwards turns out to be forged, 
the Shah, though a bona fide holder for value, is bound lo repay to the 
drawee the amount of such hundi with interest from the date of pay- 
ment, provided the drawee has not been guilty of laches in discovering 
the forgery and communicating the fact of such forgery to the Shah. 
The Shah however relieves himself from such liability by producing the 
actual forger), expld. in Madhavdas v. Sitaram, (1934) 36 Bom. L.R 941 
(In, the absence of any evidence as to custom, the cause of action against 
a Shah, who received payment on a forged Shahjog hundi to reimburse 
the drawee, is for money had and received to the use of the plaintiff 
based either on the money having been paid under a mistake of fact, or 
yvithput consideration^ and does not arise upon any implied covenant 
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3. On the plaintiffs discovered that the drawer of the 


hundi was a fictltioas person, and they at once communicated tho 
fact of the forgery to the defendant firm and requested them to 
forthwith repay the amount of the hnudi with interest as 6 per cent, 
from the date of payment. 

Particulars of claim : 


Amount of the hundi ... ... ... Rs. 

Interest at G per cent 

from to ... Rs, 


Total ... Rs 


The plaintiffs claim — 

Rs as money had and received to the use of the 

plaintiffs. 

PLAINT. • 

327 . 

HUSBAND AND WIFE. 

(Hindu Law) 

CLAIM against a Hindu marrried Woman on a Bond executed 

by her. (c) 

1. The defendant is the wife of one C.B. of 

2. On 19..., the defendant borrowed Rs. 500/- from 

the plaintiff and executed a bond therefor in favour of the plaintiff, 


agreeing to repay the said loan on ..with interest at G per 

cent, per annum. 

3. There is due from the defendant Rs for principal 


and Rs for interest aggregating Rs 

The plaintiff claims — 

Judgment for Rs against the defendant limited 

to the extent of her stridhan, if any. 

for indemnity). Cf. Madhabdaa v. Dcvidas (1934) I.L.R. 59 Bom. 97 
(Suit by owner against drawee paying the amount of the hundi to a 
Shah having no title). Cf. Murli Dhar v. llukum Chand, A.I.U. 1932 
Lah. 312 (A Shahjog hundi is not a hundi payable to bearer and it ought 
not to be paid by the drawee unless it has endorsed on it, when presen- 
ted, the name of the Shah by whom it is presented or rather by whom 
it is sent for presentation, although it is presented by a respectable 
person). 

(c) Reference : Nathuhhai v. Javher (1876-77) I. L. R. 1 Bom. 121 (In 
this case one of the defences taken was that the defendant's coverture 
absolved her from all liability upon the bond sued on. Held : the 
defendant was liiblc.) 
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PLAINT. 

328 . 

HUSBAND AND WIFE. 

(Suit under the Married Women's Ppty. Act III of 1874) 

CLAIM against a Married Woman on a Contract entered into 


before her Marriage (d) 

1. In 19..., the defendant was married to one E. F. 

Both the defendant and her husband were and are Christians, 

2. On 19..., before her marriage, the defendant 


ordered of the plaintiff and the plaintiff sold and delivered to the 
defendant miscellaneous articles, specified hereunder, of the total 
value of Rs 

3. The defendant has not paid the said sum of Rs or 

any part thereof. 

4. The defendant is ^possessed of soperate property independ- 
ently of her husband. 

The plaintiff claims — 

Judgment for Rs against the defendant limited 

to the extent of her separate property. 

PLAINT. 

3S0. 

HUSBAND AND WIFE. 

(Suit under the Married Women’s Ppty. Act III of 1874). 

CLAIM against a Husband for Necessaries supplied 
to his Wife. (e). 

1. Mrs. A. B. is the wife of the defendant. She resided with her 

(d) Husband when not liable for wife's antenuptial debts : Sec. 9, 

Married WomeK’s Property Act, III of 1874, provides that a husband 
married after the thirty-first day of December, 1865, shall not by reason 
ojily of such marriage be liable to the debts of his wife contracted before 
marriage, but the wife shall be liable to be sued for. and shall, to the 
extent of her separate property, be liable to satisfy such debts as if she 
had continued unmarried. 

(e) Reference : Kanshi Ram v. Nisbett Shedman, A. I. R. 1929 Lah. 18 

(If the husband and wife are living separately by mutual 
consent and the wife has no other means of subsistance even then the 
husband can claim to be absolved from liability by pioving inter alia 
that under the terms of the separation he had agreed to make her an 
allowance and that such allowance has been paid by him, otherwise his 
normal liability to maintain his wife continues). In the case of wife 
living apart from her husband the burden of joroving that the circum- 
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hnsband at his honse No Street nntil when 

she was deserted by her husband and was obliged to live separately 
from him at She has continued to live there since that date. 

2. Since the defendant has failed and neglected to 

provide A.B. with any maintenance, although she has no separate 
estate or any means of support. 

Between and the plaintid' 

supplied goods which were of the nature of necessaries to A.B. 

amounting to the value of Rs Particulars of the said 

goods are set out in Schedule ‘A* hereto. 

4. The defendant has not paid the said sum or any part thereof 

in spite of demand made in writing on 

The plaintiff claims — 

Rs • 

PLAINT. . 

330 . 

HUSBAND ANDrWIFE. 

CLAIM by Official Trustee to recover Sum secured by a Policy 
of Insurance effected by a Married Man for the Benefit 
of his Wife, (f) 

The Official Trustee of Bengal Plaintiff. 

Vs. 


Life Insurance Company, Limited, 

Defendants. 


The plaintiff states ; — 


1. On 19..., one V. S. effected a policy of insurance. 

No. with the defendant Company, upon bis life, for a sum 


of Rs. 2,000. In the said policy, under the heading “For whose bene- 
fit and to whom payable" are the words “The assured or his wife 
R. S. if ho predeceases her". , 

2. The said V. S. died on leaving him surviving 

R. 8., his widow. 


stances arc such as to render the husband liable is on the person seeking 
to make him so liable : Johnston v. Sumner ^ (1858) 3 H. & N. 261, 
See Bullen and Leake, 8th Ed. pp. 194, 195 (notes). 

(f) Reference : S. 6, Married Women’s Property Act, III of 1874. Cf. 
Abhiramavalli v. Official Trustee, (1932) I. L. R. 55 Mad. 171 (If 
on the reading of the words used in the policy it appears that the assur- 
ed had intended, in the event of his death, that the policy should enure 
to the benefit of his wife, then the i>olicy may be deemed to be a trust 
tov ]\Qvhc\\Q?LX,) \ Lalithamhal V. Qanrdian of India Ins. Co„ (1937)1 
M. L. J. 735 (where after effecting the policy the husband assigned the 
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3. Upon the death of the said V. S., a Statutory trust was created 
in favour of the said R. S. 

4. No special trustees have been appointed to receive and hold 
the sum secured by the said policy. 

On the plaintiff demanded in writing of the 

defendant Company the amount payable under the said policy, yet 
the defendant Company have refused to pay the same to the 
plaintiff. 

The plaintiff claims — 

Rs 


DEFENCE. 


331 . 

HUSBAND AND WIFE. 

(Suit under The Married Women’s Ppty. Act, III of 1874). 

DEFENCE by Husbailrd to a Claim for alleged Necessaries 
supplied to his Wife, (g) 

1. The defendant does not admit that the plaintiff supplied the 
said goods to his wife or that the same were of the nature of 
necessaries. 

2. A. B. was not deserted by the defendant as alleged or at 

all. By mutual consent A. B. and the defendant have been living 
separately from each other since 

3. In accordance with the terms of the separation the 
defendant has been paying A. B. a monthly allowance of Rs. 50/- 
which is sufficient to enable her to purchase necessaries. 


benefits thereof to a third person and it was lield upon the facts that he 
could assign the benefits being unfettered by any trust in favour 
of his wife) ; Beiigal Ins. and Beal Prop. Co. v. Velayammal, I. L. R. 
(1937) Mad. 990 (It was held that where the policy was intended for the 
benefit of the wife, the fact that such benefit to the wife was of a con- 
tingent character did not prevent it from being benefit within the 
Married Women’s Property Act) ; Krishnan Chettiar v. Velayce 
Ammalt I. L. R. (1938) Mad. S09, F. B. (where the policy was expressed 
to be for the benefit of 'self or wife’, and it was held that there was a 
trust created in favour of the wife in the event of the husband dying 
before the policy matured). 

(f) Note : The provisions of S. 6 (1) of the Mar, Worn, Prop. Act has been 

made applicable by Sec. 3 of the Mar. Worn. Prop. (Amendment) Act, 
1923, in the case of any policy of insurance such as is referred to therein 
which is effected by a Hindu, Mahomedan, Sikh or Jain, in Madras after 
31 st December, 19 13, or in any other part of British India after the let 
day of April, l923. 

(g) This is a defence to Form No. 329. See notes uMdei that Form. 
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4. Prior to the time at which it is alleged that the plaintiff 

supplied the goods to A. B., the defendant had on the 

forbidden his wife to pledge his credit and had publicly notified 
such prohibition by advertisement in and had also verbal- 

ly (or, in writing, as the case may be) warned the plaintiff not to 
supply the said A. B. with goods on credit. 

DEFENCE. 

HUSBAND AND WIFE. 

(Suit under the Married Women's Ppty. Act III of 1874). 

DEFENCE by Insurance Company to Claim by Official 
Trustee to recover Sum assured by Husband 
for the Benefit of his Wife. (gO 

1. The defendants do not admit that the assured had intended 
that in the event of his death the said polllby should enure to the 
benefit of his wife. 

2. Farther, or, in the alternative, the defendants state that the 
assured during his life-time, by an endorsement on the back of the 
said policy, had assigned to one A. B. all the benefits thereunder, 
due notice whereof was given to the defendants by the assured. 
The sum assured is accordingly payable to the said A. B, 

PLAINT 

333. 

IDOL 

CLAIM by Idol suing through a disinterested Next Friend for 
Administration of Debutter Property, (h) 

The plaintiff through his next friend above-named states : — 

1. In or about the year one B. S., a Hindu governed 

by the Dayabhaga, since deceased, installed th® plaintiff at his 
family dwelling house No Street, and by a deed of endow- 
ment dated the said B. S. endowed certain immovable 

properties specified in Schedule* A’ hereto (.hereinafter called ‘the 

(g') Reference : Lalithmahal v. Guardian of India Ins. Go , (19.17) 1 M. L. J. 

73.’). See also notes under Form No. 3.30. 

(g^) Form and notice of assignment of life policies : S. 3H, Ins. Act, IV 
of 1938. 

(g^) This is a defence to Form No. 3.30. • 

(h) Jurisdiction to frame scheme of private debutter : In the case of a private 
debutter a Civil Court hns jurisdiction to frame a scheme for the 
management and administration of the debuttcr property ; Rabindra 
V. Chandi (1931) 53 C.L.J. 621 ; Manohar v. Raja Peary Mohan (1019) 
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said properties') in favour of the plaintiff, and thereby provided that 
out of the income of the said properties the shebait for the time 
being of the plaintiff shoald meet the expenses of the daily 
worship and the periodical festivals therein mentioned of the 
plaintiff. 

2 . By the said deed of endowment the said B. S. also provided 
that he should be the first shebait and, after his death, his brother 
D. S. (the defendant in this suit) should act as shebait and, after the 
death of D. S., the office should devolve on the eldest lineal descen- 
dant of the said D. S. in the male line. 

3. B.S. acted as the first shebait of the plaintiff until 

when he died. 

4. After the death of B. S. the defendant has been acting as 
the shebait of the plaintiff. 

5. The defendant has been guilty of gross misconduct, mis- 
management and breach of duty in the administration of the said 
properties. The following are all the particulars of such misconduct 
etc., the plaintiff can give before discovery : — 

6. The defendant is also neglecting to perform the worship of 

the plaintiff. Since the defendant has not performed the 

following periodical festivals of the plaintiff, namely, 

The plaintiff claims— 

(1) Administration of the said properties and the framing 
of a scheme in connection therewith. 

( 2 ) Appointment of a receiver of the said properties. 

PLAINT. 

334 - 

IDOL 


30 O. li. J. 177 ; Bitwil Krishna v. Ouncndra (1936-37) 41 C. W. N. 
728. 

(h) Parties to such suits : The idol represented by a disinterested next friend 
may sue the shebait guilty of mismanagement ; Sharatchandra Shoe v. 
Dwarakanath, (1931) I. L. R. ,^>8 Cal. 619 ; v. Ghafidi (1931) 
53 C. L. J. 621 (where a ])leader was appointed to represent an Idol 
“as disinterested next friend”). Shebait may sue eo-shebaits when the 
'■ffAlit relates to adjustment of their rights inter se. To such a suit 
the f^dol is not a necessary party unless its interests are affected : 
Bimai\ Krishna v. Gtinendra, supra. For suits by Idol through 
disintenested next friend, see Tdol* under “Classes of Peraons”, 
JVtII, »Chap. IX, p. 154. 
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CLAIM by Future Shebaits to have a Sale of Debutter Property 

declared void, (i) 

1. One J. M., a Hinda governed by the Dayabhaga, died Feb- 
ruary 6th, 19..., having made his will dated whereby 

he dedicated the properties specified in schedule ‘A* hereto for the 
worship of the family deity, Thakar Sri Sri Govind .Tin (hereinafter 
called “the deity"), installed by him in his family dwelling house 
No. and appointed his wife as the shebait of the deity. 

2. By the terms of the said will the testator provided that after 
the death of bis wife, her adopted son, M.\C. (the defendant No. 1) 
would carry on the shcba of the said deity out of the income of the 
said properties and, after him, the shebaitship would continue in his 
line. 

3. In the said M. M. mortgaged some of his personal 

properties to the defendants Nos. 2 and 3 wlio obtained a decree upon, 
the mortgage and had the properties sold on or about 

4. The entire debt under the mortgage not having been satisfied 

by the sale, the defendants Nos. 2 and 3 obtained a personal decree 
against the said M. M. under O.XXXIV, r, 6 of the Civil Procedure 
Code, and in execution of that decree, purchased the properties 
mentioned in schedule hereto which formed part of the properties 
dedicated to the deity by the will of J. M., deceased. The said 
defendants are in possession of the said properties Hinco..,, 

5. The plaintiff No. 1 is the son, and the plaintiffs Nos. 2, 3, 

and 4, are the grandsons by a predeceased son, of the said M.lVf. 

6. The plaintiffs are the members of the family for whose 
bencBt the deity was installed and the endowment aforesaid was 
mado and they are the future shebaits of the deity. They are 
interested in the maintenance of the worship, and the preservation 
of the property, of the deity. 

The plaintiffs claim — 

(1) A declaration that the properties mentioned in 
schedule ‘A* hereto belong to the deity. 

(2) A declaration that the sale of the said properties as 
aforesaid is invalid. 

(3) Possession of the said properties to the defendant 

M, M. as the shebait of the deity. * 

(i) Reference : GirUh Chandra v. Upendra, (1930-31) 35 C. W. N. 768 (A suit 
of this character comes within the scope of Sec. 42 of the Bp. Rel. Act, 
as it appears from Illustrations (e) to (h) appende<l to that section. 
The words “as to-jright in the property” in that section have been inter- 

125 
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plaint. 

ass? 

IDOL 

CLAIM by a Creditor against Shebaits tor Recovery of a Debt. (j). 

1. The dofeiidants at all material times were and are the she- 
haits of Idol Sri Sri Radha Madhav Jin. 

2. On the defendants as such shebaits borrowed 

Rs. 1000/- from the plaintiffs on a bond for the purposes of carrying 
bn the services of the said Thakur and agreed to repay the said loan 
on with interest at 9% per annum. 

Particulars of claim : 

The plaintiff claims — 

Rs to be paid by the defendants personally or 

else realised from^the debutter property. 

preted in a wide sense and, however slight that right may be, it entitles 
the possessor of it to ‘ sue for a declaration to avoid infringement of 
such right). See ‘Tdor’ under “Classes of Persons”, Pt. II, Cli. IX, 
p. 150 ei seq. Cf. Nanda Lai v. Armt Chandra, U9*>6-;J7) 41 C. VV. N 464 
(The position of a ahebait in relation to the next taker of that oflico is 
analogous to that of a Hindu female heir taking a limited estate in 
relation to the expectant reversioner). Cf. also Panchkari v. Amode Lai, 
(1936-37) 41 0. W. N 1349 (In the case of a private dubutter or family 
endowment, no one who is not a member of the family, however much 
’ he ni ay be interested ill the welfare of the idol, is entitled to bring a 
suit for the recovery of any. property alleged to belong to the debutter 
estate unless the founder had expressly given him such poiver. A 
dc facto shebait, however, has a right to bring a suit to recover property 
alleged to belong to the debutter estate). 

(j) Joinder of shebaits The Idol may be sued represented by the shebaits 
or the shebaits themselves may be sued as representing the Idol. In 
cither case all. the shebaits must be joined : Bee Tdol* under **Classes of 
Persons*’, Part 1 1, Chap. IX, jk 156. 

(j) Form ol decree : Prosunno Kutnari v. Golah Chand. (1874-75) L. R. 
2 I.A. 145, folld. ill Niladri Sahu v. Chaturhhitj (1925-26) L. R. 53 
I.A. 253. Cf. Vibhudapriya v. Aa/fs// wiiuJr n, (1926-27) LR. 54 I.A. 228, 
237 ( case where the deceased head of a inuth borrowed money for the 
purposes of discharging duties for svliich he was responsible as head 
and it was proved that the money was legitimately applied to that 
purpose. Tlieir Ixirdships re rnittwl the ease with the following direc- 
tions : “That in case tliergnardian of the defendant docs not pay wdthin 
three months from the arrival of the record the sum sued for, plus 
. interest at the contractual rate until payment, the trial Court should 
appoint a receiver for the rents and issues of the muth property and the 
proceeds from offerings, etc., and after payment of all expenses con- 
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PLAINT. 

336. 

INDEMNITY 

CLAIM by a Company against a Shareholder for Indemnity 
against Costs of Action which he was allowed to defend 
in Company’s Name (k) 

1. The plaintiff Company (hereinafter called ‘the Company’) is 
incorporated under the Indian Companies Act VII of 11)13. 

2 . The defendant at all material times was and is the registered 

holder of...... shares in the capital of the Company. 

3. In December 19..., one O.D. brought a suit against 

the Company in this Court (Suit No of ) to 

recover a sum of Rs (state brielly the nature of the Claim 

in the suit). 

4. The directors of the Company wer^ not minded to defend the 
said suit. 

5. On the defendant requested the directors of 

the Company to allow him to defend tlie said suit in the 
name of the Company and it was then agreed in writing bet- 
ween the said directors and the defendant that the defendant 
would defend the said suit in the name of the Company 
and would indemnify and keep indernniiicsd the Company 
against all costs, charges and expenses which the Company 
might be liable for, pay, incur, or sustain in connection with the 
defence of the said suit and also against all sums of money whether 
for costs, charges, expenses, or otherwise howsoever which the 
Company might be ordered to pay to the plaintiff in the said suit. 

nccted with the muth and the perform a nee of the ceremonies and 
festivals and a reasonable provision for the majntenam^o of the inatadhi* 
pathi, the balance should be applied in discharge of the plaintiffs debt 
until such debt has been paid off.'*). 

' (j) Legal necessity for debt : If the* plaintiff wants to bind the debiitter 
estate it is incumbent upon him to make enquiries and satisfy himself 
that there was actual pressure upon the debutter estate which could not 
be met otherwise than by boiTowing* money ; JUtmntjsu Kumari v. 
Kadha Madan (1038-39) 43 aW.N. 943. 

(k) Contract of Indemnity : For definition, see s. 121, Ind^ Cont. Act. Indem- 
nity may be either exprese or implied. . By his purchas^of the pro- 
< perties subject to a charge, the purchasei impliedly undertakes to in- 

demiiify'the owner against the incumbrance aff^ting them and if by 

' ‘ ‘ his default loss ia caused to the owner by the procecHlingB taken by the 

incumbrancer, then the purchaser is bound to indemnify him : Jiama 
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6. The defendant accordingly defended the said suit. 

7. On the plaintiff in the said suit recovered judg- 
ment therein against the Company for Rs for their claim 

and Rs for costs. 

8. The defendant has not indemnified the Company against 
any of the said costs, charges and expenses. 

9. The Company incurred Rs as costs and expenses 

in and about defending the said suit. Particulars of such costs are 
set out in schedule “A’' hereto. 

10. On the Company paid Rs to the plain- 

tiff in the said suit for costs. 

The plaintiff Company claim — 

Rs 

Raytinimgar v. Ve^ikaialingam, (1931) I.L.K. 57 Mad. 218. There is an 
implied contract to indemnify a person who accepted a bill of exchange 
for the accommodation of drawer and who is obliged to pay the amount 
of the bill : See notes under Form No. 145, p. 768. 

(k) Cause of action : The cause of action for a claim against promisor accrues 
to promisee when the latter is actually damnified : Shankar Nimhaji v. 
Laxman, 1940 Bom. 161. The indemnified can only incur loss 

by making payment of the debtor by transfer of property which is taken 
as an equivalent of money and not merely by incurring pecuniary obli- 
gation in the shape of a bond, promissory note, or acknowledgment 
of liability : Uanganath v. Pachusao, A. I. R. 1933 Nag. 147 ; Chand 
Bibi V. Santoshkumar, (1931) I.L K. tO Cal. 761. But compare Chiranji 
Lai V. Naraini, (19.9) I.L.R. 41 All. 393 (in which the passing of a mort- 
gage decree against the plaintiff under the circumstances of thacase was 
held equivalent to payment). 

(k) Contract of indemnity and contract of guarantee — distinction between : 

Bee Ramchandra v. Skapurji, I.L.R. (1940) Bom. 552. 

(k) Right to indemnity and right to damages— distinction between : A right to 
indemnity is given by the original contract whereas a right to damages 
arises in consequence of the breach of that contract. Tnese two rights 
arc confounded and one reason for the confusion is that when a contract 
is broken, imdemnity is often found to coincide with the measure of 
damages. In these vsases, whether the right is called right to indemnify 
or right to damages, practically the same result follows, and it is for- 
gotten that these two words express two fundamentally different legal 
ideas : Per Venkatas ubba Rao, J., in Krishnasicami v. Raghviah, A.I.R. 
1928 Mad. 43. 

(k) Limitation : Three years under Art. 8il, Schedule 1, Ind. Lim. Act : 
Shankar Nimbaji v. Laxman, supra ; Mehdatunnisaa v. Ualimatuniasa, 
(1939) I L.R. 17 Fat. 751 ; 7ilak Ram v. Surat Singh, LL.R. (1938) All. 
500, Cf. Ohand Bibi v. Santoshkumar, supra (where Art. 116 was 
applied). 
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PLAINT. 

337 - 

INJUNCTION. 

Mandatory Injaoction. 

CLAIM by Landlord against Tenant for Mandatory Injunction. (1). 

1. The defendant bolds agricoitiiral land (Holding No X 

comprised in the plaiutiff^s Zamindary ( Tauzi No ) in the 


district of with occnpancy rights. 

2. In 19..., the defendant began to erect a bnilding 


on the said land which was in no way connected with agricaltnral 
purposes and was intended to be used as a dwelling honse. 

3. The plaintiff was not aware that the defendant was erecting 

the said building until 19.... On coming to know of the 

same, the plaintiff through A.H„ his manager, complained of the said 
erection and called upon the defendant to demolish the building 
which had already been erected to a height of feet. 

4. Nevertheless the defendant did not desist and went on bnild- 
ing and threatens and intends to continue to erect the same. 

The plaintiff claims — 

(1) An injunction to restrain the defendant, his con- 
tractors, servants and workmen from continuing to erect the 
said building or any building not connected with agricultural 
purposes on the said land. 

(2) An order that the defendant do forthwith pull down 
and remove so much of the building as is erected on the said 
land. 

(1) Reference : Ramanadhan v. Zatmndar of Rarnnud, (1893) I.L.R. 16 Mad. 
407, 409 (In an agricultural holding the tenant is under an obligation 
not to alter the character of the holding and that the landlord is entitled 
to insist ujion the tenant abstaining from doing anything inconsistent 

with the purpose for which the land was originally let Tho 

right in question is an interest in immovable property and the Zamindar 
is, therefore, entitled to such specific relief as may be necessary to 

vindicate his right The injury cannot be adequately compen* 

sated for by an award of damages in as much as there is no definite 
standard by which the compem^ation that ought to be awarded for 
prospective injuries can be measured.). 

(1) iDjuDctlon discretionary : Uuder Bee. 54, Spec. Rel. Act, 187€, injury to 
plaintiff and hardship of defendant should bo taken into consideration : 
Paxundaung Baxar v. EUerman*8 Trading Co., (19J4) 12 Rang. 

2l0. 

(1) Conrt fee : In suits coming under sub-cl. (c) or (d) of cl. (iv) of Sec. 7 of 
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DEFENCE* 

388 . 

INJUaiON. 

1. Mandatory injanction. 

DEFENCE to'a Claim by Landlord for Mandatory Injutfictfoil. (m)« 

1. The defendant did the acts complained of with the plaintiff’s 

leave : . , 

(Set out particulars showing when and how the leave was granted). 

Or, 

The defendant commenced erecting the said building in 

19..., to the -knowledge of the plaintiff. Nevertheless the 

plaintiff stood by and saw the defendant erecting the building and 
expending mopey in connection therewith. The plaintiff has been 
guilty of laches and has acquiesced in the construction of the said 
building. . ■ . •* 

2. The defendant did not receive the alleged or any complaint 
from the plaintiff. 

3. The defendant has expended Rs on the said 

building and the granting of the injunction would bo oppressive and 
would inflict great hardship on the defendant. 

PLAINT. 

839 . 

INJUNCTION. 

2. Prohibitory Injunction. 

claim by Landlord against Tenant for an Injunction to restrain 
a Breach of Covenant, (n) 

1. I3y a lease dated.. 19..., the plaintiff demised to the 

the t.burt Fees Act, tho plaintiff is entitled to put his own valuation on 
the relief he see^s and pay court fees thereon : Pannalal v. Abdul Gani, 
(1929-30) 34 C. W. N. 321. Cf. Maum) Nyi v. Municipal Oommiitee. 
Mandalay^ (1934) l.L.K. 12 Rang. 335 ; In the mater of Kali Pada 
Mukkerjit (1029-30) 84 G.W.N. 870 ; Bachhan v. Municipal Board of 
A.I.R. 1926 All. 423. 

(l) Liiiiitatlon : Art 120, 8ch. I, Ind.Lim.Act.; Imambhai v. Rahimbkai, 

I.L.R. 49 Bom. 586 ; Wauran v. Bobu Laly (1,904) I.L.R. 26 All. 
301. ' 

(m) Defence of aequieecenee a Boe *AcquieBconce' under 'V'Bpecial Defences*', 

Part II. Chap. XVII, pp. 38J1, 384. • ^ ; 

(m) Court** ' power to grant Injnnetlon : See Paxundaiing Raxar v. 

• i5//rr niww’a TVodmAr Oo., (1934) I. L. R. 12 Rang. 2()0w *> 

(n) For Court’s power to grant injunction. Court fee and Lunitation, see 

Notes unditar Form No^ 337^ - 
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defendant. a suite of rooms situate upon and. forming partiof thQil;.... 
floor of the dwelling house known as...<.. 

in... Street in the city of ....for a term of twenty years 

from..«. at a monthly rent of Rs 

2. By che said lease the defendant covenanted, infer alia, tp use 
the said premises as a private residence only and not to do .or .per- 
mit to be done upon the said premises anything which in the opi-: 
nion of the landlord might be or become a nuisance or aanpyanccr to 
or in any way interfere with the quiet or comfort of the landlord or 
the other occupants of the said dwelling house, nor to use the same 
for any illegal, immoral or improper purpose. 

3. The defendant has committed a breach of the said covenant 
by permitting the said premises to be so used as to cause annoyance 
and interfere with the quiet and comfort of the plaintiff and the 
other occupants of the said dwelling house : 

Pariicidars : 

4. On ID..., the plaintiff and the other occupants of 

the said dwelling house complained to the defendant about the said 
annoyance hut the defendant paid no heed to their remonstrance. 

T). The defendant threatens and intends, unless restrained from 
.so doing, to continue to commit tho breach of covenant complained 
of. 

The plaintiff claims — 

An injunction to restrain the defendant from further 
corninittiug the aforesaid or any other breach of the said 
covenant. 

PLAINT. 

840. 

INJURY. 

(Tersoual Injury). • 

CLAIM by Wife for Personal Injuries sustained in the Act of 
saving her Hnsband. (o) 

1. On., the plaintiff and her husband were out shopping 

and happened to be in the shop of G. & Co, at 

as custoniers. ^ 

(o) Reterenee : Brandon v. Oahornc, Qarreti (.92i) I K. IJ; 5J8 (As 
regards tlie wife’s claim to damages, it was contciid^ on behalf 
of the defendants that no danger was threatening her and that 
what brought about her injury was her own voluntaiy act in 
trying to assist her husband. Swift J., at p. 555 ; Jf ii»,;this 

case the female plaintiff has been standing in a place of pcrfjbct safety, 
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2. At the time material hereto the defendants by their servants 
were engaged in carrying oat repairs to the glass roof of the said 
premises and they negligently allowed a piece of wood to fall on 
to glass roof which they had not protected as they ought to have 
done. 

3. The result was that, while the plaintiff and her husband were 
there, a portion of the skylight forming part of the roof, fell and a 
piece of glass struck the plaintiff’s husband causing him a severe 
shock. At the moment, the plaintiff, on seeing the glass falling, 
immediately and instinctively clutched her husband’s arm and tried 
to pull him away from the spot. In this effort to pull him out of 
danger, which the plaintiff reasonably believed to exist, she 
sustained injuries. 

Particulars of injuries : 

4. By reason of the premises the plaintiff has suffered damage. 

Particulars of special damage : 

The plaintiff claims — 

Rs damage. 

PLAINT. 

341. 

INJURY. 

(Personal Injury) 

CLAIM for Damage for Personal Iniuries, sustained in 
the Act of saving a Child, (p) 

(Another form). 

1. Oil 19.... a horse owned by the defendant 

was seen by the plaintiff bolting along Street, followed 

by the driver, 

2. On seeing his child aged three years in imminent peril in the 
street, the plaintiff instinctively dashed out and held the run- 

and saw the ‘‘glass running down upon her husband*’ and had time 
to think what was the wisest thing to do, it might possibly be said that 
she was guilty of negligence by going into the danger ; but having 
regard to the place she was in and the frightening nature of the 
accident, acting instinctively as she did in clutching her husband’s 
arm and trying to drag him out of danger, she did nothing wrong or 
anirthing that can be called contributory negligence. The plaintiffs 
are entitled to damages ). See OuUer v. United Dairies (1933) 2 K. B. 
297, 306 where Brandon’s case has been referred to and distinguished. 

(p) Reterenee : See Brandon v. Osborne^ Garrett (1924) 1 K. B. 548 refd. 
to in OuUer v. United Dairies^ supra. 
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away horse’s head in order to save the child and in the act was 
thrown down and sustained injuries. 

Particulars : 

3. The plaintiff has suffered damages. 

Particulars q/ special damage : 

The plaintiff claims — 

Rs damages. 

PLAINT. 

343. 

INJURY. 

(Personal Injury). 

CLAIM by a Child tor Damage for Personal Injury, (q). 

1. On 19..., at about 10 P.M., the plaintiff, an infant 

aged 4 years, was crossing Road with his grandfather 

who was holding his hand. * 

2. At the time material hereto a motor omnibus bearing regi- 
stered No owned by the defendant, was being driven by the 

defendant’s servant, one T.D., along the said road from north to 
south. 

3. When the plaintiff and his grandfather had reached the 
middle of the road, the plaintiff’s grandfather was startled by the 
approach of the said omnibus and he released the plaintiff’s hand 
and jumped aside. But the plaintiff was knocked down by the said 
omnibus and thereby sustained injuries. 

Particulars of injuries : 

4. The said injuries were caused by the negligent driving of the 
said omnibus. 

Particulars of negligence : 

5. By reason of the premises the plaintiff has suffered damage. 

Particulars of special damage : 

The plaintiff claims — 

Rs as damages. 

(q) Keferenee : Oliver v. Birmingham Moinr Omnibus (11)33) l.K. B. 35: 
(In this case it was contended on behalf of the defendant company 
that the grandfather was guilty of contributory negligence and 
that the doctrine of identification of a child with the person in whose 
care he is, rendering the defence of contributory negligence of*the person 
in charge, available against the child as laid down in Waiie v. l^orih 
Eastern Ry. (1859) E.B. A £. 719, should apply to the case. It was held 
that Waite v. North Eastern Ry, was no longer good law. The 
view of the law taken in that case has been superseded in consequence 

126 
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PLAINT. 

343 

INJURY. 

(Personal Injary.) 

CLAIiVL by a Child for Personal Injury caused by a 
concealed Danger, (r) 

1. The defendant at the time material hereto was the owner of a 

motor lorry and trailer, bearing registered No 

2. On the ID..., at about 4-30 P.M., the said lorry and 

trailer loaded with bags of sugar was being driven by a driver of the 

defendant, a man named... and was passing in front of the 

gate of School along Street. 

3. The plaintiff, aged six, who was standing on the footpath 
near the said gate, on noticing that sugar was leaking frotn some of 
the said bags instinct! vely^'an into the roadway to the side of the 
lorry in order to catch some of the escaping sugar, when he was 
injured by the rear offside wheel of the trailer running over his 
left foot. 

of the decision ill Mills y. Anmtronu, (1SS 5) Vi A. 0. 1. Per hJwift J. 
at p. 39, 10 ‘‘An infant a day oi I has rights. Nobody has any 
right to injure him by negligence, and I cannot sec any differ- 
ence between an infant a day old and a man aged 50. If a man who 
is 50 years of age is entitled to recover against a wrong-doer, notwith- 
standing the fact that some one else has contributed to his injury, why 
should not an infant who has been maimed for life, as the infant in this 
case has been, recover against the defendant ?’*. 

(q) Ownership of car— proof of : In a suit for damages for injury caused to 

the plaintiff on the grouml that he was knockoil down by a motor car 
owned by the defendant and driven negligently, the plaintifl has to 
prove that the motor car was owned by the defendant and that at the 
time of the accident the driver of the car was cither the <lefendant or a 
servant of the defciulaiit. But on proof by the plaintiff that at the time 
of the accident the car which knocked him down belonged to the defcinl- 
ant, a presumption arises that the person who drove the c ir was the 
defendant or a servant or agent of the deioiiclant ; and it is for the 
defendant to displace that presumption and to prove that at the time of 
the accident the car was not under his control : LUadhar v. Hiirilal 
I.L. K. (1937) Bom. 268. 

(r) Referenee ; Gulkin v. McFie (1939) 3 All K. li. 613 (In this case it was 

found as a fact that the driver was not driving negligently or too 
fast, that there was no failure on the part of the driver or tlie 
look-out men to keep a proper look out. But it was found that there 
was a cargo of sugar from which sugar was leaking, to the knowledge of 
. ^le defendants by their seevants. Uchl\ the lorry was an allurement 
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Particulars of injury : 

4. At the time the accident happened the driver knew that 
some of the bags were leaking, and that there were many children 
in or about the said street to whom the escaping sugar was an 
inducement and an opportunity to run into danger, 

5. The lorry and the trailer was an allurement to the plaintifl: 
and a concealed danger to him. 

(). The defendant had done nothing to cover or protect the bags 
in any way or to prevent the sugar from escaping to the roadway 
and therefore failed in his duty to prevent such inducement or 
opportunity from resulting in danger. 

7. 13y reason of the accident the plaintiff has sulferod damage. 

Particulars of special damage : 

The plaintiff claims — 

Rs damage. ^ 

PLAINT. 

n44. 

INJURY. 

(Personal Injury.) 

CLAIM by Licensee against Licensor for Damage 
for Personal, Injury (^) 

1. The defendant corporation are the owners of a public park 

known as which they have provided for the inhabitants 

of the (own of 

2. In this park the defendant corporation liad constructed and 

to the infant plaintifl, and a concealed danger to him. The infant plain- 
tiff was lawfully on tlic highway, and in collecting tlie sugar he wa.s 
merely indulging the natural instincts of a child of his age, and was not 
guilty of contributory negligence. The defendants hail placed a mani- 
fest allnrement to the children upon tlie higliway with an insiiflicient 
number of Io;jk-out men, and were liable in damages for the injury to 
the infant plaintiff.). 

(s) Reference: Ellis v. Eulham Borouf/h 1 K.B. 212 (Per ( freer L..T. 

at p. 227 : The plaintifl was a licensee. There is a liability on Ihe 
licensors to protect licensees from dangers which are known to 
the licensors and which are not likely to be known to the licensee, say, 
to a child, as in this case, who is not likely cither to have read notices 
or performed the mental operation of considering whether oi^ not there 
are likely to be danger in the pond. MacKinnon L. J, at p. 234 pointed 
out the distinction between a licensee and an invitee thus : The invitor 
says ^T ask you to enter Upon my business." The licensor says, ‘T 
permit you to enter on your own business." ). 
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maiatained a paddling pool for children to paddle in and bad placed 
loads of sand at the side of the pool to provide the attraction of 
playing in the sand. 

3. On the plaintiff, then 6 years old, went to the park 

and paddled in the pool and played in the sand. 

4. While he was in the pool the plaintiff stepped upon a piece 
of glass and cat the great toe of his left foot, severing the main 
ligament of the great toe. He was taken to the hospital by one of 
the persons in charge of the pool and the wound was dressed. 

5. The said injury was caused by the negligence of the defend- 
ant corporation and their servants in that they permitted broken 
glass to lie at the bottom of the pool and thereby created a danger 
or trap of which they knew or ought to have known, and that 
they failed to give warning that the pool contained in it broken 
glass and also failed to take adequate precautions to prevent the 
piece of glass from remaining in the pool. 

The plaintiff claims — 

Rs damages. 

PLAINT. 

345. 

INJURY. 

(Personal Injury.) 

CLAIM tor Damage tor Personal Injury, illustrating the 
Doctrine ot Alternative Danger, (t) 

1. The defendant at all material times was a coach proprietor. 

2. The plaintiff was a passenger for reward from to 

in a coach of the defendant driven by one of defendant’s 

servants, a man named K.N., on 

(t) Reference : Jone^ v. Boyce, (1816) 1 Stark. 493 (The case enunciates the 
doctrine of alternative danger : The plaintiff was placed by the neg- 
ligence of the defendant (on the circumstance of the rim being defec- 
tive) in a perilous alternative— to jump or not to jump. He jumped and 
was injured. He wflTs entitled to recover because he did use proper 
caution and prudence in extricating himself from the apparently im- 
pending peril. The question is, whether he was placed in such a situa- 
tion as to render what he did a prudent precaution, for the purpose of 
self-preservation. The plaintiff will not succeed if the defect in the rim 
wlw not the constituent cause of the injury or the plaintiff’s act was 
the measure of an unreasonably alarmed mind). The principle of this 
case has been extended to action taken on emergency to save another 
person from reasonably apprehended danger : Brandon v. Osborne, Oar-- 
rdt (1924) 1 K B. 548 ; Haynes v. Harwood, (1935) 1 K.B. 146. 
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3. Soon after the coach set off along Road the 

coapling rim which was defective broke, and, one of the leaders 
being ungovernable, the coachman drew the coach to the left side of 
the road where the front wheel of the coach dashed against a post 
with great violence, and the plaintiff who was seated on the back 
part of the coach was jerked forward and, being alarmed, jumped 
down to avoid what seemed an iininineut overturning of the coach, 
and thereby sustained injuries to his leg and left arm. 

Particulars of injury : 

4. By reason of the premises plaintiff has suffered damages. 

Particulars of special damage : 

The plaintiff claims — 

Rs damages. 


PLAINT. 

340 

INSOLVENCY. 

CLAIM by Official Assignee for a Debt due to the Insolvent 
before the Insolvency (u) 

A.B., Official Assignee, and the assignee 
of the estate and effects of C.D., 

Insolvent Plaintiff. 


Versus, 

E.F., residing at 


Defendant. 


The plaintiff states — 

1. The plaintiff is the assignee of the estate and effects of C.D., 

abovenanied, who was adjudicated an insolvent on the 

2. The sum of Rs is due and owing from the defen. 

dant as the price of goods sold and delivered to Uie defendant by the 
said O.D. before he became insolvent. 

Particulars of daim ; 

The plaintiff claims : — 

Rs 


PLAINT. 

34 ' 7 - 

INSOLVENCY. 


(u) Right of suit relating to the property of the Ineolvent : See Tnsolvent’ 
under '^Classes of Persons’*, Pt. II, Chap. IX, pp. 182, 183 ; Abdul Rah* 
man v. Nikd Chand, A I.R. 1935 All. 675 (F.B.). 
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CLAIM by Official Assignnee for Damages for a Breach of Contract 
made with the Insolvent before his Insolvency, (v) 

1. By a contract made between A.B., above-named, before he 

became insolvent, and the defendant in writing and dated the 

......19..., the defendant agreed to purchase and accept from A.B. 

100 mauuds of ...to be delivered by A.B. to the defendant 

on or before at the price of Rs per mannd, 

payable 30 days after delivery. 

2. The defendant did not accept the said goods or any part 
thereof or pay the price of the said goods. 

3. A.B. was adjudicated an insolvent on and his es- 

tate and effects have since vested in the plaintiff. 

Particularfi oj claim : 

Difference between the said contract price and 

the market price ef the goods on the of 

viz., Els per mannd on TOO inaunds Rs 

The plaintiff claims — 

Rs 


PLAINT. 


J348 

INSOLVENCY. 

CLAIM by Official Assignee and a Solvent Partner of the Insol* 
vent for a Debt due to the Firm (w) 

1. The j)laintiff A,B. used to carry on business in j)artnerHhip 
with C.D., before ho became insolvent, under the name of G.D. & Co., 
hereinafter called ‘the said firm’. 


2. On 19..., the said firm sold and delivered goods of 

the Value of Rs to the defendant on credit. 


3. The said C.D. was adjudicated an insolvent on 19. 

whereupon the said lirm was dissolved. 

4. The plaintiff K.F. is the assignee of the estate and effects of 
C.D., the insolvent, 

T). The defendant has not paid the said sum of Rs. or 

any part thereof. 

The plaintiffs claim — 

Rs 

(v) Tnsolvent' under 'Classes of Persons’, Pt. IF, Ch. IX, pp. 182, 18'5. 

(w) Where a firm is dissolved upon the insolvency of a partner, the assignee 

or receiver in insolvency becomes tenant-in-common with the solvent 
partners of the partnership property : See ‘Insolvent* under “Classes of 
Persons”, Pt. II, Chap. IX, p. 186. 
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PLAINT. 

349 , 

INSOLVENCY. 

CLAIM by Secured Creditor against Insolvent and Receiver 
of the mortgaged Properties, (x) 

1. The plaintiffs are the mortgagees of certain immovable pro- 
perties belonging to one A.R., a Plindii governed by the Dayabhaga. 

2. The following are the particulars of the mortgage : — 

o. The said A.B. died September 2()th., 19.,., intestate, leaving 
him surviving the defendant C.B., his son and legal representative. 

4. The defendant C.B. was adjudicated an insolvent on 

...19... b}' an order of the District .Judge of who, by the 

same order, appointed the defendant K. IjJ., receiver of the insol- 
vent's estate and effects. 

ParticuldVA of claiui : 

The plaintiffs claim — 

(1) Payment of the said sum of Rs together with 

subsequont interest and costs within a specified time. 

(2) In default, sale of the said properties and payment 
of the plaintiff’s dues out of the sale proceeds. 

PLAINT. 

350 . 

INSURANCE. 

(x) Parties to suit : See Kola Gliand v. Jar/annatli, (1920-27) L 11. ol I. A. 190, 
19.') (That the riglit.s of a secured creditor over a property arc not aifee- 
tod by the fact that the mortgagor or his heir lias been adjudicated an 
.insolvent, is, of course plain, but that do.s not in the least imply that an 
action against him may proceed in tlic absence of the person to whom 
the equity of redemption has been assigned by the operation of law. Dio 
latter alone is entitled to transact in regard to it, and he/ and not the 
insolvent, has the sole interest in the subject-matter of the suit. To him, 
therefore, must be given the opportunity of reilecming the property). 

(x) Leave of Court : See ‘Insolvent’ under ‘Classes of Persons’, Pt. II, Ch. IX, 
pp. 190,191. , 

(x) Notice under S. 83, C.P. Code : Bee Tiisolvcnt* under ‘Classes of Persons’, 
Pt. II, Ch. IX, p. 192. No such notice is necessary : Cf. Ifevati Mohan v. 
Jatindra Mohan, (19!)I)-!J4) L. R. G1 I. A. 171 ; & Co. v. David, 

(192G)I L.R. 48 All.821. 



1008 


Fwms of Pleadings 


[ Pt. IV. 


1. Life Insurance. 

CLAIM by an Assignee of a Lite Policy against an 
Insurance Company, (y) 

1. The defendants are an insurance company registered under 

the Insurance Act lY of 1938, as amended by Insurance (Amend- 
ment) Act XX of 1940, whose registered office is at 

2. On the 19..., one A« 6. insured his life with the 

defendants for Rs. !>000/- and the defendants, in consideration of 
the payments made and to be made to them as therein mentioned, 
granted him a Policy No agreeing to pay to the execu- 

tors, administrators or assigns of the said A. 6. the said sum together 
with all bonuses which might accrue upon the said policy, within 
three months of due notice received by them of the death of the 
said A. B. 

3. On 19...% the said A. B. assigned the said policy 

by an endorsement thereon (or by a separate instrument, as the 
case may be) to the plaintiff who, on gave to the defend- 
ants at their principal place of business in British 

India, a notice in writing of the said assignment, together with a 
copy of the said endorsement duly certified. 

4. The said A. B. died on while the policy was still 

in force and, on the plaintiff gave the defendants notice 

in writing of his death. 

5. Yet the defendants have not paid the plaintiff the sum 
payable on the said policy or any part thereof. 

The plaintiff claims — 

(1) Rs. r)000/-. 

(2) Rs for bonuses accrued on the said policy. 


(y) Registration of Insurance companies ; Sec. .3, Insurance Act IV of 
1938, as amended by the Insurance (Amendment) Act XX of 1910. 

(y) Assignment and transfer of inaurance policies : Sub-sec. (6) of the 
Insurance (Amendment) Act XI of 1939 provides: “Any rights and 
remedies of an assignee or transferee of a policy of life insurance under 
an assignment or transfer effected prior to the commencement of this 
Act shull not be affected by the provisions of this section." 

(y) Form and notice of assignment: Sec. 38, Insurance Act IV of 1938, 
as amended by Sec. 14 of the Insurance (Amendment) Act XI of 1939. 
(y) Assignment subject to a condition : Under see 38 (7) of the Insurance 
Act IV of 1938, as amended by Act XI of 1939, “Notwithstanding any 
law or custom having the force of law to the contrary,, an assignment 
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DEFENCE. 

3S1 • 

INSURANCE. 

1. Life Insarance. 

DEFENCE that the Policy was obtained by the fraudulent Conceal- 
ment and Mis-statement of Material Facts, (z) 

1. Previously to effecting the insurance, the assured delivered tb 
the defendants a proposal and a declaration which by the conditions 
of the policy formed the basis of the insurance effected by the 
policy. 

2. The said proposal and declaration contained certain, untrue 
statements of material facts and did not disclose certain facts then 
material to be known to the defendants and of which they were 


ignorant. 

Particulars : • 

(a) The deceased untruly stated that and 

omitted to state the material fact that 

(b) The deceased untruly stated that whereas 


3. The deceased omitted to state, and made mis-statements of, 
the material facts aforesaid fraudulently to induce the defendants 
to issue to him the policy sued upon, and the defendants upon the 
faith of the said false and fraudulent statements issued the 
said policy. 

4, By reason of the promises the said policy became and is 
wholly void. 


in favour of a person made with the condition that it shall be inopera- 
tive or that the interest shall pass to some other person on the happen- 
ing of a specified event during the life-time of the person whose life is 
insured and an assignment in favour of the survivor or survivors of a 
number of persons, shall be valid.” Cf. Sadiq All v. %ahida Begam^ 
I. L. R. (1939) All. 957 (A gift of insurance policy by a Mahomedaii to 
his wife is not invalid on account of iho previso that in the event of his 
wife pre- deceasing him, the assignment would become null and void as 
if it had not been made.). 

(y) Place of suing : See “Causes of Action”, Part II, Chap. X, pp. 288-289. 

(y) Limitation: Art. 86, Sch. I of the Limitation Act. This Art. was 

amended by Sec. 122 of Ins. Act IV of 1938 but the latter section has 
been repealed by Sec. 34 of The Ins. (Amendment) Act XI of 1939. 

(z) This is a defence to Form No. 3.50. 

(z) Defence of false information invalidating policy ; Before the Insuriuice 
Act IV of 1933 came into force, it was held that any false statement in 

127 
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PLAINT. 

353 . 

INSURANCE. 

2. Fire Insarance. 

CLAIIML on a Policy of Inaurance against Fire, (a) 

1. By a policy of iaaaraaco dated 19..., the defen- 

dant company, hereinafter called ‘the company,’ in consideration of 
the premiums paid and to be paid by the plaintiff, insured the 
plaintiff against loss or damage by fire and/or lightening upon the 

plaintiff’s house No Street in for the sum of 

Rs and agreed that if the said house be so lost or da- 
maged at any time after and before four o’clock in the 

afternoon of the it would pay to the assured his 

executors, administrators or assigns the value of the property at the 
time of its destruction or the amount of such damage or at its option 
re-instate or replace the said property or any part thereof, provided 
that the liability of the company should in no case exceed in the 
whole the total sum insured thereby. 

the proposal and declaration forming the basis of a contract of insur- 
ance would reduce the policy void irrespective of the question of 
its materiality ; TAght of Asia Ins, v. Karatoya ( 1935-36 ) 40 
O. W. N. 1016, Of. M iniifacturers' Life Ins, v. Haridasi (1937-38) 
42 G. W. N. 823 ( case of fraudulent mis-statements and conceal- 
ment of material facts) ; Asian Assur, Co. v. Asa Ramy A. I. K. 
194) Oudh. 212 ; AUianx Und Sitiityarter v, Ilemanta (1937-38) 42 
0. W. N. 855 (Where proof of age is required to be given before the 
issuing of the policy and such proof is given and admitted, it cannot 
afterwards be disputed for any pur(K)sc.). Where the age is admitted, 
it is for the insurance company to prove that the admission of age 
was procured by fraud : Maneklal v. Yorkshire Ins, Go,, A. I. R 
1939 Bom. 161. Under Sec. 45 of the Ins. Act IV of 1938, ‘‘No 
policy of life insurance effected before the commencement of this Act 
shall, after the expiry of two years from the date of commencement of 
this Act, and no policy of life insurance effected after the coming into 
force of this Act, shall after the expiry of two years from the date on 
which it was effected, be called in question by an insurer on the gro ind 
that a statement made in the proposal for insuranee or in any report 
of the insured, or in any other document leading to the issue of the 
policy was inaccurate or false, unless the insurer shows that such 
siTiitement was on a material matter and fraudulently made by the 
policy-holder and that the policy-holder knew at the time of making it 
that the statement was false.” 

(a) A polley of fire Inearaaoe is a eoatraet of Jademnlty : Life assurance 
is not a oontract of indemnity. It may be regarded as in effect a form 
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2. On the the said house was damaged by fire. 

3. The estimated amount of the said loss and damage to the 

plaintiff is Rs particulars whereof were delivered to 

the company on 


The plaintiff claims — 

Rs 

of investment : Qould v. Gurtis, (1912) 1 K. B. 635, 640. But a policy 
of tire insurance is a contract of indemnity. As a rule, the assured 
cannot recover more than t!ic amount ot the loss occasioned to him by 
the event ; Chapman v. Pole, (1870) 22 L. T. 306, N. P. ; Briton v. 
Royal Imce. Co., (1866) 4 F. & F. 905. But insurance does not neces- 
sarily give a perfect indemnity, but gives sometimes more, sometimes 
less. This may happen in several cases, but particularly in the case 
of a valued policy, where the measure of indemnity is fixed by the 
value : T. Maurice v. Goldahorou jh, Mort Go,, A. T. Ti. 1931 P. C. 
195. A policy of tire insurance being contract of indemnity, the 
insurer is entitled to recover from the assured not merely the vjlue of 
any benefit received by him by way of compensation from other 
sources in excess of his actual loss, but also the full value of any rights 
or remedies of the assured against third parties which have been re- 
noimceil by him and to which, but for such renunciation, the insurer 
would have a right to be subrogated : West of England Fire Insce. 
Go. V. Isaacs, (1807) 1 Q. B. 226. 

(a) Loss or damage by fire — means a tire of accidental origin : Austin v. 
Drewe, (1810) 2 Marsh. 130. 

(a) Commencement and duration of risk : The risk commences as soon as 
a binding contract of insurance is concluded, nlthougli it is always open 
to the parties to the contract to come to an agreement as regards the 
time from which the risk will commence : llari Kishan v. Guardian 
Aissurance, A. I. K. 1933 All. 900. Cf. Isaacs v. Royal Insce. Co., (1870) 
L. R. 5 Exch. 29G. 

(a) Insurable interest : The first requisite of a con trsict of insurance is that 
the assured must have an insurable interest ip the subject-matter of 
insurance. But insurable interest is not synonymous with legal 
interest as defined in Sec. 51, T. P. Act. Thus where P. insures certain 
properties against tire, and where subsequently the same premises arc 
sold, but OQ the day of sale parties enter hi to another contract under 
which the purchaser agrees to sell and P. agree to purchase the same 
premises, such agreement to purchase gives P. an insurable interest in 
the property which he can enforce till the agreement is in force : 
.Qnana Sundaram v. Vulcan Ins. Co. (1931) I. L. K. 9 Rang. 452. 

(a) Onus of proof : In tire insurance as a matter of agreement between 
parties the onus of proof of any particular fact or of its non-cxistence 
may be placed on either party in accordance with the agreement made 
between them : Samuel v. Assicuraxioni Qeneralh A.I.R. 1940 P. C. 199. 

(a) Limitation : Art 86, Sch. I, lad. Lim. Act. 
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DEFENCE. 

853. 

INSURANCE. 

2. Fire Insurance. 

GENERAL DEFENCES to a Claim on a Policy of Fire Insurance, (b) 

The defendants may take one or more of the following defences : 

1. The plaintiff had no interest in the subject-matter of the 
insurance. 

2. The policy was subject to a condition that it should be void 
if the plaintiff made any material misdescription of the property 
thereby insured or made any mis-statement of or omitted to give any 
information material to be known for estimating the risk. The 
proposal on the basis of which the said policy was effected contained 
certain untrue statements and did not disclose certain material facts 
then known to the plaintiff but unknown to the defendants, the 
particulars of which are as follows : {Here give the particulars). 

(b) Insurable interest : Where the assured effects an insurance on his own 
property there is no question as regards the existence of an insurable 
interest. Questions of difficulty arise where the insurance is effected by 
the assured for his own benefit upon the property of another. In such 
cases, his interest, to be insurable, must be of a pecuniary nature, the 
measure of his interest being the amount of the loss : Halford v. Kymer^ 
(1830) 10 B. & C. 724, folld. in Hebdon v. West, (1863) 3 B. & S. 570, and 
eonsd. in Griffiths v. Fleming, (1909) 1 K. B. 805. Bee notes under 
Form No. 352. 

(b) Payment of premium as condition precedent : Bee U San Dun v. New 

Zealand Insee, Go,, A. I. R. 1934 Bang. 343. 

(b) Proof of misrepresentation and fraud : The burden is on the insurer to 
prove very clearly that such misrepresentation has been made : 
Davies v. National Fire and Marine Insc. Co, (1891) A.C. 485, 489 (P. C.), 
For what is n;aterial mis-statement, see Dawsons v. Bonnin, (1922) 
2 A. C. 413. Cf. Sec. 38, Ind. Insc. Act, IV of 1938. Where an excessive or 
exaggerated claim is made by a policy-holder, such a claim will not 
preclude the policy-holder from recovering the real value of the goods 
burnt or damaged, Unless the claim is fraudulently made by the policy- 
holder in the sense of endeavouring to obtain from the company money 
he has no right to: Norton v. Royal Fire db Life Asaur, Go,, (1885) 
1 T. L. R. 460, O. A. For misdescription of property, sec Dawsons 
. Bank v. Vulcan Insee. Go., (1934-35) 39 C. W. N. 270 (P. C.). 

(b) Cllim containing particulars : Where delivery of particulars is a condi- 
tion precedent, see Mason v. Harvey, (1853) 8 Ex. 819 ; Hiddle v. 
National Fire db Marine Insc. Go., (1890) A. C. 372 ; Roper v. Lendon, 
( 185 a) 1 E. & E. 825. 

(b) Property burnt between date of expiry and date el renewal i Company 
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3. The policy was sabjeofc to a condition that if after the 
insurance had been undertaken by the defendants anything whereby 
the risk was increased be done to, in, or upon the property insured 
without the sanction of the defendants signified by indorsement bn 
the policy, the insurance as to the said property should cease to 
attach. After the insurance was undertaken by the defendants the 
plaintiff without the sanction of the defendants did the following 
acts whereby the risk was greatly increased : {Here give the 
particulars). 

4. The policy was subject to the condition that the insurance 
should not be in force until, nor should the defendants be liable for 
any loss or damage by fire happening before, the premium or a deposit 
on account thereof was tendered to, and accepted by, the defendants. 
The said loss or damage by hre happened before any such premium 
or deposit was tendered to or accepted by tjie defendants. 

5. The policy was subject to a condition that the plaintiff should 
within fifteen days of the happening of any loss or damage by fire 
deliver to the defendants a claim in writing for the loss or damage 
containing as particular an account as might be reasonably 
practicable of the items of property damaged or destroyed, stating 
in respect of the each the amount of the damage and the estimated 
value at the time of the loss or damage. The plaintiff did not 
comply with the said condition. 

6. The policy was subject to the condition that all benefit under 
the said policy would be forfeited if the plaintiff or any one acting 
on his behalf made any fraudulent claim or used any fraudulent or 
false book, account, entry, voucher etc., or any fraudulent means or 

devices to obtain any benefit under the policy. On the 

plaintiff delivered to the defendants a fraudulently exaggerated 
claim supported by false entries in books of accounts, particulars of 
which are as follows : 


not liable: Ram Sing v. Century Insc.*Co. (1931-32) 36 C. W. N. 
IIOL Cf. Universal Fire ani General Jnsc. v. Shup Skin (1934) 
I. L. E. 12 Rang. 312. 

(b) Condition limiting time for enforcement of claim : A, N. Ohose v. 
Reliance Insc, Go., A. I. R. 1934 Rang. 15. 

(b) Avoidance of policy by aaaignment of aasured'a Interest : 4.^olicic8 of 
insurance against loss or damage by fire, are not in their nature 
assignable ; nor can the interest in them be transferred from one person 
to another without the express consent of the insurer : Lynch v. Dalxell, 
(1729) 2 E. R. 292, H. L. 
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7. The policy was subject to the condition that it would cease to 
be in force as to any of the property thereby insured which should 
pass from the assured, to any other person otherwise than by will 
or operation of law, unless notice thereof be given to the defendants, 
and the insurance be declared to be continuing in favour of such 
other person by a memorandum indorsed thereon by, or on behalf 
of, the defendants. The assured assigned the policy to the plaintiff 
without giving any notice thereof to the defendant. 

8. The policy was subject to the condition that the defendant 
should not be liable for any loss or damage after the expiration of 
12 months from the happening of the loss or damage unless the 
claim was the subject of pending action or arbitration. The suit 
was filed more than 12 months after the fire and there had been no 
reference to arbitration. 

9. The policy was sulyect to the proviso that in all cases where 
the policy would be void or would cease to be in force all moneys 
paid to the defendants in respect thereof should be forfeited. 

PLAINT. 

354 . 

INSURANCE. 

3. Marine Insurance. 

CLAIM against an Underwriter on a Policy of Marine 
Insurance on a Ship for Total Loss, (c) 


1. On 19..., the defendants, in consideration of 

Rs paid to them by the plaintiff, issued in favour of the 


plaintiff a policy of marine insurance for Rs on the 

ship called 

(c) Confttructlve Total Loss : The loss may be * 'total" or '‘partial'*, or what is 
termed a "constructive total loss*’. A "constructive total loss'* ns 
defined by Sec. 6 of the English Marine Insurance Act. 1906, is "where 
the subject-matter insured is reasonably abandoned on account of its 
actual total loss appearing to be unavoidable, or because it could not be 
preserved from actual total loss without an expenditure which would 
exceed its value when the expenditure had been incurred". "Construc- 
tive total loss'* o( a ship is only established when, on the true facts at 
the time of abandonment, and not on the facts as they are known or 
appear at that time, it appears to a reasonable man the balance of 
pia^babilities is against the recovery of the ship : Maratrand Fishing Co. 
V. Beef, (1937) 1 All £. R. 158. In such a case the assured, by giving 
notice within a reasonable time to the assurers of abandonment is 
entitled to recover against them as for a "total loss** : Adams v. 
MaoKenxie, (1863) 13 C.B.N.B. 442 ; Knight v. Faith, (1850) 15 Q.B. 649 ; 
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Particulars : 

1. Valaed or Open : — Valued at Rs 

2. Voyage : — At and from Calcutta to Rangoon. 

(or, Time : — Prom P.M. of to 

P.M. of ). 

3. Premium to defendants : — Rs per cent. 

4. Perils insured against : — Of the seas, man-of-war, fire, 
enemies, etc. 

5. Loss : — Total. 

2. The said ship, while on the said voyage was, on 

totally lost by the perils of the seas. 

( Here specify the perils). 

3. The plaintiff at all material times, was interested in the said 
ship to the amount insured. 

The plaintiff claims — • 

Rs 

PLAINT. 

35o* 

INSURANCE. 

4. Insurance against Accidents. 

CLAIM by Assured ob an Accident Policy. 

1. The plaintiff at all times material hereto was a medical 

practitioner of 

2. By a policy of insurance dated 13..., made 

between the defendants and the plaintiff, the defendants, in con- 
sideration of the sum of Rs paid to them as. premium, 

insured the plaintiff in the sum of Rs. 10,000/- against, inter alia^ 
any accidental personal injury totally disabling and incapacitating 
him from attending in any way to his usual business or occupation. 

3. On 19..., at about P.W., the plaintiff met 

with an accident, that is to say, he was knocked down and run over 

by a tram-car at the crossing of and Streets in 

and suffered severe injuries to both his legs. 

Cf. Kaltenbeeh v. Maekenxie^ (1878) 3 C. P. D. 467. Cf. Soe. Behje etc, v. 
London db Lancashire Insce, Go., (1938) 2 All E. R. 30.i (a case of a loss 
by restraint of peoples and therefore a constructive total loss, since 
recovery within a reasonable time was unlikely). 

(c) Insurable Interest ; See notes under Forms Nos. 352, 353, and T, Maurice 
v. Qoldsboroughy Mort db Go., A. I. R. 1939 P. C. 195 ; Fapadimitriou 
V. Henderson, (1939) 3 All E. R. 908. 

(c) Measure of indemnity : Sec notes under Form No. 352; and T. Maurice 
V. Ooldsborough, Mort db Go,, supra. 
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Particulars of injuries : 

4. As a result of the injuries the plaintiff was removed to the 

Hospital where both his legs were amputated on 

and the plaintiff has thereby been totally disabled and 

incapacitated from attending in any way to his usual business or 
occupation. 

5. In compliance with the conditions of the said policy, the 

plaintiff, on 19.. «, gave to the defendants notice in 

writing of the accident and, on 19..., forwarded to them 

a fall report of the accident together with a report and certificate 
from a registered medical practitioner : yet the defen- 

dants have not paid the plaintiff the said sum or any part thereof. 

The plaintiff claims — 

Rs 

. PLAINT. 


856. 

INSURANCE. 

5. Insurance of Motor Car against Third Party Risks. 

CLAIM by Injured Person against Owner of Car who lent his Car 
to a Person uninsured against Third Party Risks, (d) 

1. The defendant was the owner of a motor car 

bearing registered No 

2. The defendant lent the car to one K., on whose behalf it was 
being driven at tho time material hereto by one M. 


(d) Reference ; Monk v. Warhey, (1935) 1 K.B. 75 (a case arising under See. 35 of 
the Eng. Road Traffic Act, 1930, which is substantially the same as Sec. 
94 of the Indian Motor Vehicles Act IV of 1939. It was held that where 
a person uninsured against thiril parly risk^ is pormitred by the owner 
to use a car, and injury is caused by his negligent driving to a third 
party, the latter may, where the uninsured person is without means, 
sue the owner of the car directly for damages for breach of his Statu- 
tory duty and need not first sue the uninsured person. To prosecute 
for a penalty is no^ sufficient protection and is a poor consolation to the 
injured person though it affords a reason why persons should not com- 
mit a breach of the Statute (p. 81). The plaintiff’s cause of action is 
that the Statute has been broken and that the damage has been caused 
to the plaintiff. All that has to be shown is that the person primarily 
^liable is in such a financial position that nothing is obtainable from 
him, and that nothing can be effected by bankruptcy proceedings 
against him, as being an uninsured person, there can be no recourse 
against an insurance company. In those circumstances the plaintiff 
might have brought his action without joining K. and M. (p. 93) ). 
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3. The defendant was insured against third party risks, but 
neither K. nor M. was insured against those risks. 

4. On at about at the crossing of 

the said car driven by the said M. collided with the plain- 
tiff’s carriage. The said collision was caused by the negligent 
driving of the car by the said M. 

Particulars of negligence : 

5. As a result of the collision the plaintiff sustained personal 
injuries and damage to his carriage. 

Particulars of injuries : 

Particulars of damage : 

6. The defendant by permitting the car to be used by the said 
K. and M„ as aforesaid, committed a breach of the duty imposed by 
Sec. 94 of the Motor Vehicles Act IV of 1939. 

7. Neither K. nor M. is in a position tc^ pay the damage suffered 
by the plaintiff. 

The plaintiff claims — 

Rs damages. 

PLAINT. 

35r. 

INTERPLEADER. 

CLAIM by Bailee against Rival Claimants, (o) 

(Form No. 40, App. A, Sch. I, C.P. Code.) 

1. Fiefore the date of the claims hereinafter mentioned G. 11. 
deposited with the plaintiff [describe the property] for [safe keeping]. 

2. The defendant C. D. claims the same under an [alleged assign- 
ment thereof to him from G. H.]. 

3. The defendant E. F., also claims the same [under an order of 
G. H., transferring the same to him], 

4. The plaintiff is ignorant of the respective rights of the 
defendants. 


(d) Note : Sec. 94 of the Ind. Motor Vehicles Acfr IV of 1939 shall not take 

effect until the let day of July, 1943. 

(e) Interpleader salt— eonditlona of : See Sec. 88 and O. XXXV, 0. P. Code. 

Cf. Shelley Bonner jee v. Raj Ghandra, (1910) I.L.R. 37 Cal. 552, 556, 557 ; 
Bari Karmakar v. Robin, (1927) T. L. R. : 4 Rang. 465 ; Asan AH v. 
Sarada Charan, A. I. R. 1922 Cal. 138. Iii an interpleader suit all con- 
testing defendants are in the position of plaintiffs: Maharaja of Kolhapur 
V. Sundaram Ayyar, (1925) I. L. R. 48 Mad. 1. 

(e) Collusion— meaning of : See Marietta v. South American etc, Co. (1893) 
62 L. J. Q. B. 396, and notes under Form Nq. 359, 

128 
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5. He has no claim upon the said property other than for 
charges and costs, and is ready and willing to deliver it to sach 
persons as the Court shall direct. 

6. The suit is not brought by collusion with either of the 
defendants. 

7. [Facts showing when the cause of action arose and that the 
Court has jurisdiction]. 

8. The value of the subject-matter of the suit for the purpose 

of jurisdiction is rupees and for the purpose of Court-fees 

is rupees. 

y. The plaintiff claims — 

(1) that the defendants bo restrained by injunction from 
taking any proceedings against the plaintiff in relation 
thereto ; 

(2) that they be required to interplead together concern- 
ing their claims to the said property ; 

(3) that some person be authorized to receive the said 
property pending such litigation ; 

(4) that upon delivering the same to such [person] the 
plaintiff be discharged from all liability to either of the 
defendants in relation thereto. 

PLAINT. 

358 . 

^ INTERPLEADER. 

CLAIM by a Railway Company against Rival Claimants, (f) 

1. lu ly,.., defendant A. 13. coneigued .OOO bags of 

(c) Interpleader suit —when agents and tenants may not institute : O. XXV, 
r.i; C. P. Code. A tenant cannot compel his landlord to have his title 
determined as against a stranger. An interpleader suit is, however, 
maiiitiiinable if the landlord subsequent to the letting, does anything 
whereby his right to recover the rent is entangled : Sadashiv QovXnd v. 
Yeshwani Bhikaji, A. I. R. 193’J Bom 249. Cf. Shelley Bvninerjee v. 
Raj Chandra^ (1910) l.L.K. 37 Cal. 552. A railway company by accep- 
ting goods for carriage does not become the agent of the consignor 
within the meaning of O. XXXV, r.5, C. P. Code, and may file an inter- 
pleader suit against the consignor and a third party claiming adversely 
to the consignor : Chhaganlal v. B, B, db C. L Ry., (1915) 17 Bom. 
ti. R. 339s 

(e) LlmltatloD : Art. 120, Sch. I, Ind. Lim. Act. 

(e) Costs : See O. XXXV, r 6. O. P. Code. Cf. Duear v. McIntosh, (1834) 2 

Dowl. P. C. 734 ; Pitchers v. Kdney, (1817) 4 Bing. N. C. 721. 

(f) Reterenoe : Bombay ^ Baroda qigl C, h Ry. v. Jacob Elias Sassoon^ 
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rape seed to one K.D. of Bombay and delivered the goods to the 
plaintiff company at for carriage to 


2. While the goods were in transit, A. B. instracted the plain- 
tiff company by letter dated to deliver the goods to 

his agent R. F., instead of to the consignee. 

3. On the May, 19..., the said R. F. requested deli. 

very of the goods from the plaintiff company. 

4. Before the goods could be delivered, however, the defendant 
C. D. claimed the goods, alleging that they had been assigned to 
him by A. B. for valuable consideration. 

5. The plaintiff company are ignorant of the respective rights 
of the defendants. 

6. The plaintiff company claim no interest in the subject-matter 
in dispute other than for freight, warehouse rent and costs. 

7. There is no collusion between the plaintiff company and any 
of the defendants. 

8. The plaintiff company's charge for freight comes to Rs 

and they claim Rs per day as reasonable warehouse rent 

for the time the goods remained and will continue to remain in their 
possession. 

The plaintiff company claim — 

(1) An injunction to restrain each of the defendants from 
suing the plaintiff company. 

(2) That the defendants be required to interplead together 
concerning their respective claims. 

(3) That upon delivering the said goods to such person 
or persons as the Court should direct, subject to the plain- 
tiff company’s claim for freight, warehouse rent, other 
charges and costs of the suit, the plaintiff company be 
discharged from all liability to the defendants, or any of 
them, in relation thereto. 

(4) That, if necessary, liberty be given to the plaintiff 
company to sell the said rape seed and to deposit the sale 
proceeds, less freight, warehouse rent, other charges, and 
costs as aforesaid into Court to await the decision of this suit. 

(1894) 1. L. R. 18 Bom. 231. (The personal relief asked for is nothing 
more than an injunction restraining the defendants from suing the 
plaintiff.). Cf. Secretary of State v. Mir Muhammad^ (1862-63) 

1 M. 11. 0. R. 360. (An interpleader suit is not improperly constituted 
merely because one of the defendants does not claim the whole of the 
subject-matter.). 
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DEFFNCE. 

359 . 

INTERPLEADER. 

GENERAL DEFENCES by one of the Claimants to an 
Interpleader Suit, (g) 

1. The plaintiff has retained possession of the subject of the 

suit under an indemnity from the defendant No. and has 

thereby identified himself with, and must be taken to collude with, 
the said defendant. 

Or, 

The plaintiff has entered into an agreement in writing with the 

defendant No. by which he has agreed to pay over to the said 

defendant, if the latter succeeded, less than what he would have to 
pay, if this defendant succeeded. The plaintiff has accordingly a 
personal interest in the sisbject of the suit other than for charges or 
costs and has identified himself with the said defendant and is not 
in a real position of impartiality between the co-defendants. 

2. Farther, or, in the alternative, a suit is pending in this Court 

(Suit No of,... ) between the parties wherein 

the respective rights of the defendants as regards the subject of the 
suit can properly be decided. 

(g) Collusion : Murietta v. South American^ etc. Go. (1893) 62 L..T.Q,.B. 
396 (Where an applicant for relief by way of interpleader, although he 
lays no claim to any sj^ccifiG portion of the sum in dispute, has yet 
agreed with one of the two opiiosing parties to do what ho legally can 
to defeat the claim of the other, he so far identiiies himself in interest 
as to come within the express terms of R. S. C., Ord. 57. r. 2 (b), and 
disentitles himself to relief on the ground of collusion. Collusion in the 
sense in which it is used in this order, does not necessarily involve 
anything morally wrong, but, under such circumstances, an applicant 
fails to bring himself under the condition by which alone he is entitled 
to relief. Colluding may be said to be an equivalent for playing the 
same game. That is the literal meaning of the word. Here applicant 
has identihed himself in interest. He has a strong interest that one 
side should succeed rather than the other. In my opinion one of the 
things intended when these rules were drawn was that the stakeholder 
who claimed the benefit of the Act should be in a real position of 
impartiality between the parties.), folld. in Eari Karmakar v. 
Gobin, (1927) 1. L. K. 4 Rang. 465. Upon the hearing of an inteipleader 
bill, evidence is admissible to show that plaintiff has retained possession 
of the subject of the suit under an indemnity from some of the defend- 
ants : Statham v. Hall^ 37 E. R. 1004. The objection that a stake- 
holder has, by merely taking an indemnity from one of two rival 
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PLAINT. 

360 . 

JOINT HINDU FAMILY. 

Debts by Karta. 

CLAIM by Creditor against Members of a Joint Hindu Family 
for Money borrowed by Karta. (b) 

1. The defendants at all material times were and are members 
of a joint Hindu family governed by the Mitakshara. Defendant 
No. 1 at all material times was the manager or karta of the said 
joint family. 

2. Defendants Nos. 1 and 2 are full brothers, and defendant 
No. 3 is the minor son, of defendant No. 1. 

3. On 19..., the defendant No. 1 as such manager 

or karta borrowed Rs from the plaintiff for payment 

of land revenue and taxes in respect of tbe joint family properties 
and verbally agreed to repay the said loan with interest at 9 emit, 
per annum. 

Particulars of claim ; 

Principal sum ... ... ... ... Rs. 

Interest up to...... ......... ... ... „ 

Total Rs. 

The plantiff claims — 

(1) A personal decree against defendant No. 1 for 

Rs 

(2) Decree against defendants Nos. 2 and 3 for the said 
sum limited to the extent of their interest in the joint 
family properties. 

claimants to property in his hand, disentitled himself to relief under 
Interpleader Acts because he has identified hjnisclf with and must bo 
taken to “collude” with claimant who gave indemnity, cannot bo raised 
by that claimant himself : Thompson v. Wright, (1884) 13 Q.B.D. 632. 

(g) Effect of a pending suit : The proviso to Bee. 83, C. P. Code, says that 

''Where any suit is pending in which the fights of all parties can pro- 
perly be decided, no such suit of interpleader shall be instituted.” 

(h) Implied anthority of manager to borrow for family purposes : If it is 

proved that money was borrowed for family purposes, the defendant 
No. 1 being a party to the contract will be personally liable, but the 
other defendants will be liable to the extent of their intA*est in the 
family property. To make the said defendants, who are adults, per- 
sonally liable it must be shown that the contract sued upon, though pur- 
porting to have been entered into by the manager alone, is in reality 
one to which they are actually contracting parties, or one to which 
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PLAINT. 

361. 

JOINT HINDU FAMILY. 

Debts by Kaita. 

CLAIM for Personal Decree against a Junior Coparcener 
for Money borrowed by Karta. (i) 

1. The defendants at all material times were and are members 
of a joint Hindu family governed by the Dayabhaga. 

they can be treated as being contracting parties by reason of their 
conduct, or one which they subsqiiently ratified : Sirikant Lai y. 
Sidhestcari Prosad, (19J7) I.L.H. IG Pat, 441 ; Sheo Bam v. Luta 
7?awi, A. I. It. 19d7 Lah. G; Shiv Gkaran y. I lari Ram, (lOiG) I. L. 
R. 17 Lah. 39.3; C£. Alagamai v. Palaninp'pa, A. I. R. 1910 Mad. 
580. To make a coparcener, who was a minor at the time of the loan 
liable, it must be shoum that he on attaining majority ratified the 
loan : Ganpat Rai v. Badri (193G) 163 I.C. 921. If it is proved 

that defendant No. 1, the karta, contracted the debt not for 
family purposes but for his personal benefit, defeinlant No. 3, the son 
of defendant No. 1, will be liable because of the obligation of religion 
and piety wdiich is placed upon the sons under the Mitaksliara law 
to discharge the father’s <lebts, where the debts are not tainted with 
immorality. But the liability is not personal and will be limited to his 
interest in the joint family property : Venknnna v. Sreenioasa, (1918) 
I.L.R. 41 Mad. 13G ; Bissessor v. Ramkant (1934) l.L.R. 13 Pat. 7 ; Devi 
Dass V. Jada Ram, (1934) I.L.R. 13 Lah. .50. 

(h) Onus of proof : The lender who seeks to render the whole family pro- 

perty including the shares of other members of the family liable for 
the debt, is not entitled to a decree against the whole family pro- 
perty, unless he shows that there was a necessity for the loan, or 
that lie made reasonable inquiry as to the necessity for the loan and 
that the facta represented to him were such as, if true, wouhl have 
justified the loan ; Kesar Singh v. Santokh Singh, (1936) I.L R. 17 
Lah. 824. All that is necessary for the creditor to see is that the 
money is really required for the proper purpose of the business 
and there is no clement of speculation or gambling in the tran- 
saction : Ram Nath y, Ghiranji Lai, (1933) I. L, R. 57 All. 
605 (F. B). Where in a suit against the father and the sons a 
a personal decree is passed against the father alone, the decree can- 
not be executed against the share of the son in the joint family : Prah- 
lad Das v. Dasarathi (1939) I.L.R. 18 Pat. 783. 

(i) RefeKsnee : Firm Ilnrchandrai v. Firm Kedarnath, A. I. R. 1940 Pat. 

353 (Where a family of brothers governed by the Dayabhaga school has 
started a business and a son of one of them takes an active part in the 
business from its commencement he must be treated as a partner in the 
business and after his father’s death he is liable for the debts of the 
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2. In 19..., the defendant A.B., and his brother C.B., since 

deceased, both Hindus governed by the Dayabhaga, started a joint 
family business and carried on the said business for the benefit of 
the joint family consisting of themselves and the defendant E.B., 
the son of O.B. 


3. On 19..., the defendant A.B. and the said C.B. 

borrowed Rs from the plaintiff for paying the debts of 


the said business, promising to repay the loan with interest at 
6 per cent, per annum. 

4. C.B. died on 19..., and, on his death, the said 

business was continued by the defendants. 

5. At all material times the defendant K.B. took an active part 
in the conduct of the said business. 

The plaintiff claims — 

Rs • 


PLAINT. 


362 . 

JOINT HINDU FAMILY. 

Debts by Karta. 

CLAIM to enforce a Mortgage of Joint Family Properties 
executed by Karta. 

1. One A. B., a Hindu governed by the Mitakshara, died March, 

5th., 19 leaving him surviving five sons, namely, the adult 

defendant No, 1 and the minor defendants Nos. 2, 4 and 5. 

2. The defendants at all material times were and are members 
of a joint Hindu family. 

3. At all material times the defendant No. 1 was the karta of 
the said joint family and carried on an ancestral business for the 
benefit of the said joint family. 

4. On 19 the defendant No. 1 as karta of the 

said joint family borrowed for purposes of the said business Rs. 2000 


business not only to the extent of liis interest in the family property 
but also persoii ally.). Cf. Chenvana v. Official ft eceiver. A. I. R. 3 940 
Mad. 24 1 ; Alayamai v. Palaniappa, A. I. It. 1910 Mad. 580 
(The whole question whether a coparcener who takes part in tlic 
conduct of the family business is personally liable, and, if so, on wJiat 
legal basis, is essentially one of fact depending for its dccisioii upon the 
nature and extent of participation as disclosed by the evidence in tlie 
particular case). 

(]) Liability of mlDor members : A manager of an ancestral joint family 
trading business has full authority to take loans and make alienations 
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from the plaintiff on mortgage of certain joint family properties. 
The following are the particulars of the said mortgage : 

5. The sum of Rs. is due for principal and interest on 

the said mortgage. 

Particulars of claim : 

The plaintiff claims — 

(1) An account of what is due to the plaintiff for 
principal, interest and costs. 

(2) Payment of the amount to be found due together with 
subsequent interest and costs within a time to be specified by 
the Court. 

(3) In default of such pa 5 ^ment, the mortgaged property 
or a sufficient part thereof be sold and the sale proceeds, 
after defraying thereout the costs of and incidental to sale 
be applied towards* payment of the plaintiff's dues aforesaid. 

(4) In case of deficiency, liberty be given to the plaintiff 
to apply for a personal decree against the defendant No. 1 
for the amount of the balance. 

PLAINT. 

363. 

JOINT HINDU FAMILY. 

Debts by Karta. 


to raifle money for the purpose of that business. Such a transaction 
will be binding on the entire joint family including the minor members. 
But where the business to finance which money has been borrowed 
by mortgage is a new business, the sons arc not liable for the payment 
of the loan contracted by the father for the business unless the 
transaction was for the benefit of the family and to the benefit of the 
estate and it was supported by legal necessity : Ram Nath v. Gkiranji 
Laly (1935) I, L. R. 57 All. 605 (F. B.), folld. in Qanesk Prasad v. 
Sheoqobindy (1937) I. L. R. 16 Pat. 719. Cf. Banares Bank v. Hari 
Narain, (1931-32) L. R. 59 I. A. 3CX) ; Sanyasi Chai'an v. Krishadhan^ 
(1921-22) L. R. 49 I. A. 108. 

(j) Onus of proof : In a suit by mortgagee the onus of proof on the question 
w’hether there was no consideration, or whether the full consideration 
stated in the mortgage had in fact passed, is wholly on the mortgagors 
and it is not for the mortgagee to prove this matter affirmatively : on 
t&e other hand when the question is whether there was legal necessity 
for the borrowing, the onus of proving that there was legal necessity is 
on the mortgagee : Bhagwan Singh v. Biahambary A. I. R. 1940 P. C. 
114. A creditor need not see to the application of the money lent ; 
Lalta v. Avcidh Naresh, A. 1. R. 1910 Oudh 59. 
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CLAIM on a Mortgagee of Joint Family Property executed 

by Father for Payment of Antecedent Debt, (k) 

1. The defendant No. 1 and his minor sons, the defendants 
Nos. 2 and 3, at all material times were and are members of a joint 
Hinda family governed by the Mitakshara. 

2. On 19..., the defendant No. 1, as Karta of the 

said joint family, executed a mortgage in favour of the plaintiff in 
respect of certain joint family properties. The following are the 
particulars of the said mortgage : (Here give particulars). 

3. The said mortgage was executed to pay off a prior mortgage 

dated for Rs executed by the said defend- 
ant No. 1 in favour of one 

4. The sum of Rs is due to the plaintiff on the 

said mortgage executed in his favour. 

The plaintiff claims — ^ 

(1) An account of what is due to the plaintiff for prin- 
cipal, interest and costs. 

(2) Payment of the amount to be found due together 
with subsequent interest and costs within a time to be 
specified by the Court. 

(3) In default of such payment, the mortgaged property 
or a sufficient part thereof be sold and the sale proceeds, 
after defraying thereout the costs of and incidental to sale, 
bo applied towards payment of the plaintiff's dues aforesaid. 

(4) In case of deficiency, liberty be given to the plaintiff 
to apply for a personal decree against the defendant No. 1 
for the amount of the balance. 

PLAINT. 

JOINT HINDU family: 

fk) Antecedent debt— what fa : — Antecedent debt moans antecedent in fact 
as well as in time, that is to say, that the debt must be truly indepen- 
dent and not part of the transaction impe iched : Brij Naraln v. 

P/’asad, (1 923-24 ) Tj. K. 51 I. A. 129. To constitute a debt an 
^‘antecedent debt'* all that is necessary is that the two transactions 
must be dissociated in time as well as in fact : Bh'irnipur Stale v. 
Sri Kiehen (l'.»36) I. L. R. 58 All. 804 (F. B.) ; Bamkaroii Thakur 
V. Baldeo (1938) I L. R. 17 Pat. 163. 

(k) Barden of proof : It is for the alienee to prove that the antecedent debt 
in fact existed or that he made enquiries and was satisfied that it 
existed : Bal Rajaram v. Maneklal (1932) I. L. B. 56 Bom. 36. 

129 
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Debts by Earta. 

CLAIM by Minor Coparceners of a Mitakshara Joint Family to 
have a Sale of Joint Family Property set aside on the 
Ground that the Debt incurred by their 
Father was immoral- (0 

1. The plaintiffs and their father, the defendant A.B., at all 
material times were and are members of a joint Hindn family 
governed by the Mitakshara. 

2. On ID..., the defendant A.B. executed a mortgage 

of a certain joint family property specified in schedule “A” hereto, 
(hereinafter called ‘the said property’), in favour of the defendant 
C.D. for a consideration of Rs. 2/)0()/-. 

3. The defendant C.D. instituted a suit on the said mortgage in 

this Court (Suit No of ) and obtained a prelimi- 
nary decree and a linal, decree on and res- 

pectively, and purchased the said property at the Court sale held in 
execution of the said final decree, on 

4. The plaintiffs were not parties to the said suit or to any of 
the proceedings therein. 

(1) A transferee from the manager of a joint Hindu family is bound to show 
legal necessity for the transfer before lie can bind the family. Where 
however, ])roperty has passed out of the joint Hindu family under an 
execution sale, it is no longer incumbent on the purchaser to prove legsil 
necessity and the sons cannot set aside the sale without showing 
illegality or immorality. But there is no distinction between a secured 
and an unsecured debt so far as auction- purchasers are concerned, but 
there is a distinction between a stranger purchaser and a mortgagee 
purchaser, namely, that in the case of a stranger the sons must further 
show that he had notice that the debt was tainted with illegality or 
immorality, whereas in the case of the mortgagee, constructive notice 
is presumed. Further, whether delivery of possession has taken place or 
not, so long as the property has passed to the auction purchasers by 
virtue of the sale and its confirmation, they are entitled to protect 
themselves unless it is established that they had notice. And in order 
to show that the debt had been incurred for immoral or illegal purposes, 
it is incumbent on the sons not only to show that the father was of an 
immoral character or that he was in need of money for gambling 
transactions, but that the money raised was actually applied for such 
purposes so ns to become tainted ; Jahan Singh v. Hardat Sin>,h, (1935) 
1 . L. R. 57 All. 357, refil. to in Jamarayan v. Sonaji, I. L. R. (1938) Nag. 
336 ; Pajeshicar v. Mnngniram, A. I. R. 1933 Nag. 89 ; Devanandan v. 
Harihar, A. L R 1935 Pat. 140. See Mulla’s Hindu Law, 9th Edn., 
pp. 347, 351. 
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5. Tho defendant A.B. had borrowed the said sum of Rs. 2»000/- 
on the said mortgage for an immoral purpose, viz., for keeping and 

maintaining a concubine, a woman named and applied 

the said money for the said immoral purpose. Without incurring 
the debt it was impossible to gratify his immoral propensities. 

The plaintiffs claim — 

(1) A declaration that the mortgage deed aforesaid was 
not binding on the said joint family. 

(2) A declaration that the said property was not liable 

to be sold in execution nf the decree dated made in 

Suit No of 

(3) That the said sale be set aside. 

(4) An injunction to restrain the defendant C.D. from 

obtaining possession of the said property on the strength of 
the aforesaid sale. • 

DEFENCE. 

JOINT HINDU FAMILY. 

Debts by Karta. 

DEFENCE by Minor Coparceners of a Mitakshara Joint Family 
to a Claim on Mortgage of Joint Family Property executed 
by Karta. Plea : Want of Legal Necessity, (m) 

1. The business mentioned in paragraph 3 of the plaint was 
not an ancestral business but one started by A. B. father of the 
defendants. 

2. The defendants do not admit the loan mentioned in para- 
graph 4 of the plaint. 

3. If, which is not admitted, the said A. B. borrowed Rs. 2000/- 
from the plaintiff, the said loan was not for the benefit of the 
joint family or to the benefit of the estate and was not for any legal 
necessity. 

DEFENCE. 

366 . 

JOINT HINDU FAMILY. 

Debts by Karta. 

DEFENCE by Minor Coparceners of a Mitakshara Joint Family 
to a Claim on Mortgage of Joint Family Property executed 
by Karta. Plea : Debt immoral- 

1. A. B., father of the defendants, was a man of vicious habits. 

(m) See notes under Form No. 
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2. The said A. B. borrowed the said earn from the plaintiff with 
the. object of baying a house for a concabine, a woman named R. S., 

and applied the said sam in baying a house, No 

Street, in for the said earn in her name, which he 

coaid not have done except by borrowing. 

PLAINT. 

387. 

JUDGMENT. 

CLAIM on a Judgment, (m^) 

1. The plaintiff is the widow of one A. B., deceased, who in his 
life-time was a Hinda governed by the Mitakshara. 

2. On..., 19..., in the Sait No of 19..., brought 

by the plaintiff in this Coart against the defendants, the snrviving 
brothers of the deceased, for maintenance, the plaintilf recovered 
judgment declaring her < right to claim arrears of maintenance 

and also future maintenance at the rate of Rs month 

from the defendants, and, by the said judgment, a charge was also 
declared on certain properties specified in Schedule “A*^ hereto for 
payment of such maintenance. 

3. The dedree in the said suit did not provide for, and is not 
capable of, execution. 

4. The sum of Rs is due from the defendants to the 

plaintiff on the said judgment as arrears of maintenance. 

Particulars of claim : 

The plaintiff claims — 

(1) R8 arrears of maintenance. 

(2) Decree under O. XXXIV, r. 4 of the Code of Civil 
Procedure in Form No. 5 A in Appendix D to the First 
Schedule thereto. 

(mM Suit OQ Judgmeiit when maintainable: — In India no separate suiUcan 
be brought on the basis of an executable judgment. The judgment- 
creditor is left to his remedy by execution. But where a new obligation 
is created by a judgment without provisions for execution, a suit can 
be brought on the basis of the judgment : Ramaswatni v. Muthiah 
Cheiti, (1925) I.L.B. 48 Mad. 462 ; Annoda Prasad v. Nobo Kishore 
(1906) I. L. R. 33 Cal. 5C0. The right to sue for enforcement 
of rights declared in a former judgment or decree is not restricted 
to cases where the former judgment or decree fixed a definite amount 
as payable by one party to another : Ratkan Ohand v. Amtehand, 
A l.R. 1931 Mad. 663. 

(mM Limitation: Under Art. 122, Ind. Lim. Act, the period of limitation 
for a suit upon a judgment obtained in BriUsh India is 12 years 
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PLAINT. 

368 . 

LANDLORD AND TENANT. 

CLAIM by Ltindlord against Tenant for Rent, (n) 

1. The plaintiil' aud the defendants Nos. 2 and 3 are joint owners 

of the house and premises No Street, in 

hereinafter called ^the said premises’. 

2. Under a verbal agreement made on the defendant 

No. 1 became a monthly tenant to plaintiff aud to defendants Nos. 2, 

and 3, in respect of the said premises at the rent of Rs per 

month and has been in occupation of the said premises as such 
tenant since 

3. The defendant No. 1 has not paid the rent for the months 

of 

4. The defendants Nos. 2 and 3 refused to join as co-plaintiffs 

in this suit although thereunto verbally requested by the plaintiff 
on 

The plaintiff claims — 

Judgment for Rs as rent in arrear in favour of 

the plaintiff and defendants Nos. 2 and 3. 

from the date of the judgment : Ramaswami v. Miithiah Ghetti^ (1925) 
I.L.R. 48 Mad, 482; Jogemaya v. Thac/iomoni, (1896) I.L.R. 24 Cal. 
473 ; Aitermony v. Hurry Doss, (1881) l.L.R. 7 Cal. 74. 

(m') See notes under Form No. 214, pp. 843, 844. 

(n) Parties : All joint owners of the property must ordinarily join as co- 
plaintiffs. If a joint owner refuses to join as a (;o-plainti(I he may be 
added as a defendant. Cf. Jadimundan v. ML Maho, A. I. K. 1939 Pat. 
428. But the co-owner suing must sue for the whole rent. He cannot 
sue for his share of rent : R adhah inode v. Naba Kishore, (1925-26) 30 
C. W. N. 413. Sec Moindcr of plaintiffs*, Pt II, Chap. VII, pp. 56, 57. 
But even if some of the co-tenants are left out, the landlord is not 
disentitled to a money decree : Hari Prasad v. Lai Behari, 1910 Pat. 
328 (F. B.), follg. Jagan Mohan v. Brojendra, (1920) I. L. R. .53 Cal. 197. 
Where several tenants are joint promtsorsi a rent suit can be instituted 
against one or more of them and decreed for the entire sum due: 
Inderjit Nathv. Pratap, (1940) 1. L. R. 18 Pat. 378. 

(ii) Onus : In a suit for rent the burden is on the plaintiff to establisli 
relationship of landlord and tenant : Maharaja Srish Chandra v. 
Harendra Lai, I. L. R. (1939) 2 Cal. 446. 

(n) Claim for rent : The whole rent in arrear up to the date of suit must be 
claimed, otherwise O. II, r. 2, C. P. Code will operate as a bar to sub- 
sequent suit for any portion of such arrear. 

(a) Plaeo of payment : The place lor payment of the rent U a matter of 
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PLAINT. 

360 . 

LANDLORD AND TENANT. 

CLAIM by Landlord for Rent against Lessee and his 
Assignee, (o). 

1. By a registered lease dated 19..., the plaintiff 

let to the defendant No. 1 the house and premises No 

Street in hereinafter called *the said premises*, at a 

monthly rent of Rs. 150/- payable in advance on the of every 

month. 

2. By a deed of assignment dated the defendant 

No. 1 assigned his leasehold interest to the defendant No. 2. 

3. The sum of Rs is due as arrears of rent in respect of the 

said premises. 

Patfiiculars of claim : 

The plaintiff claims — 

Rs rent in arrear. 

PLAINT. 

370 . 

LANDLORD AND TENANT. 

CLAIM by Landlord against Tenant tor Damages for Breach 
of Covenant to repair, (p). 

1. By a registered lease dated the plaintiff let 

to the defendant the house No Street for the 

term of fifteen years. 

conti'flct, and in the absence of express provisions, is to be implied from 
custom, and, if there is no custom, it is normally the duty of the debtor 
to seek out the creditor : In the, nia{ter of Mawvj Pyu, A. I. R. 1940 
Rang. b4. 

(n) Limitation : Art. 110 of the Ind. Lim. Act. In case of a registered lease, 

the limitation is 6 years under Art. 110 : Tricomdas v. Qopinath, (19i7) 
I L.R. 44 Cal. 759 (P. 0 ). 

(o) Liability for rent : After assignment by lessee both the lessee and the 

assignee are liable for rent, the lessee on privity of contract and the 
assignee on privity of estate : Ram Kinkar v. Hatya Charan, (1938-39) 
L.U. 60 l.A. 53. The liability of the assignee for rent arises from the 
date. of the assignment and not from the date of his taking possession : 
Hionica v. Subraya, (1907) I.L.R. 30 Mad. 407 ; Bengal National Bank 
V. Janaki, (1921) I.L.R. 51 Cal. 813 ; Jgoti Prasad Singh v. Samuel 
Henry Seddon, A.I.R. 1940 Pat. 516. 

(p) Cause of action : Where a lessee has covenanted to repair and to keep 

in repair the demised premises during the continuance of the term he 
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2. By the said terms of the said lease the defendant covenanted 
to keep the demised buildings in good and tenantable repair 
daring the continuance of the said term. 

3. The defendant has not kept the said buildings in tenantable 
repair. 

Particulars of non-repair : 

4. By reason of the breach of covenant aforesaid, injury has 
been caused to the reversion. 

The plaiutin; claims — 

Rs damages for the breach aforesaid. 


must have them in repair at all times during the term and an action 
may bo maintained for breaches committed before the term has expired : 
Luxmore v. Robson, (1818) 1 B. & A. r)84. Breach of covenant to repair 
will not be restrained by injunction or specific performance. The 
remedy is damages: Hill v. Barclay, (1810) iGVes. 402. Damages 
recovered in former action is no bar to ^ subsequent suit on a continu- 
ing breach although it is a matter in mitigation of damages : Coward 
v. Oreyory, (1806) L.R. 2 C.P. 153. '*A good tenantable repair is such 
repair as. having regard to the age, character, and locality of the house 
would make it reasonably fit for the occupation of a reasonably minded 
tenant of the class who would be likely to take it.’* Proudfoot v. Hart, 
(1890)25 Q.B. D. 42, 52. 

A general covenant to repair is satisiicd by the lessee keeping the 
premises in substantial repair : Harris v. Jones t (1832) 1 Moo. & 11. 
173, N. P. 

In case of old premises and the tenant’s obligation under rc]>airing 
covenants, see Lurcott v. Wakely, (1911) 1 K. B. 905 and Lister v. J^ane, 
(1893) 2 Q. B. 212. 

(p) Measure of damages : The proper measure of damages is not the amount 
that would be required to put the premises into repair, but the amount to 
which the reversioTi is injured by the premises being out of repairs : Doc 
d. Worcest. v. Rowlands, (1841) 9 C. & I*. 734 N. P. ; refd. to in Debendra 
Lai V. Cohen, (1927) I. L. H 54 Cal. 485; Conquest v. Ebbeits, (1896) 
A. C. 490. (The proper measure of damages is the difTcrcnce in value 
between the reversion with the covenant performed and the value of 
that reversion with the covenant unperformed) ; Smith v. Peat, (1853) 9 
Exch. 161 (The measure of damages for breach of contract to rc))air, 
during the existence of the term is the difference between the price for 
which the reversion would sell, if the covenant were broken). In 
estimating this loss it is proper to take into account the length of the 
residue of the term, and if the lessor is himself a lease-holder, the 
liability under which he stands to the superior landlord : Conquest v. 
Ebbetts, (1896) A. C. 490 ; Ellis v. Torrinyton (1920) 1 K. B*. 399. bee 
Woodfall on Landlord and Tenant, 23rd. Edn., pp. 773, 774 ; Mulla’s 
Tr. of Ppty. Act, 2nd. Edn., pp. 624-627. 

<p) LimitallQn : The obligation to keep the building in repair during the 
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PLAINT. 

an. 

LANDLORD AND TENANT. 

CLAIM by Landlord tor Possession and Mesne Profits upon 
Determination of Tenancy by a Notice to quit, (q) ‘ 

1. Under a verbal agreement made on or about the 3 1st 

December, 19..., the defendant occupied the dwelling house No 

Street, in from the Ist day of January 19..., as a monthly 

tenant to plaintiff at the rent of Rs. per month, until such time 

as hereinafter mentioned. 

3. On 19..., the plaintiff gave the defendant a notice 

in writing to quit and deliver up possession of the said house at the 
expiry of the Ist day of... 19... ; yet the defendant conti- 

nues to be in occupation of the said house. 

The plaintiff clain)^ — 

(1) Possession of the said house. 


(2) Rs as mesne profits at Rs. a day 

from up to the date of suit. 


(3) Further mesne profits until possession is delivered. 

term is a continuous obligation and hence a suit may bo tiled at any 
time during the term : Sec. 23. Iiid. Lim. Act, 1908. After the expira- 
tion of the term tlie obligation to repair ceases and hence the suit must 
be brought within three yeai-s under Art. llo, in case of an unregistered 
lease and withiiv.six years under Art. 1 10 in case of a registered lease, 
from the time wiicn the continuing breach ceased. 

(q) Incidents of lease from month to month : Anivarali Bepari v. Japnini, 
I. L. R. (1939) 2 Cal. 254. 

(q) Notiee to quit : In the absence of a contract or local law or usage to the 
contrary, a lease of immovable property for' non-agricultural or non- 
manufacturing purposes shall be deemed to be a lease from month to 
month terminable, on the part of either lessor or lessee by 15 <laya' notice 
expiring with the end of a month of the tenancy : Sec. 106, T. P. Act, 1882. 
The contract may provide for the length of notice for the determination of 
the tenancy : Bhoia Nath v. Raja Durga, (1907-08) 12 O.W.N. 724 ; Sahib 
Dayal v. Dhanpat^ (1923) 75 I. C. 458. If the period of notice is enlar- 
ged or reduced, such notice must expire with a month of tenancy : 
Baidyanaih v. Onkermutl, (l937-:-)8) 42 0. W. N 598. In Bombay there 
is a usage requiring a month's notice to quit : Bhojabhai v. Hapjem 
l^muely (K^9S) 1. L. R. 22 Bom. 754. There is no such usage in 
Calentta : ProfttUa Chandra v. Nanda La/, (1934-35) 39 G. W. N. 1069 ; 
Prahladrai Gfiooreewalia v. Compnsre. fw the Port of Oaieutta, A.I.R. 
1939 P C. 11. In the Punjab where the T. P. Act is not in force; 15 days’ 
notiee terininaUog with the month of the tensnoy is held sufficient : 
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PLAINT. 

ara. 

LANDLORD AND TENANT. 

CLAIM by Landlord for Posseaslon and Mesne Profits after 
Determination of Tenancy by Efflux of Time, (r) 

1 . By a registered lease, dated 19 ..., the plaintiff 

let to the defendant the house and premises No Street 

Rattan Sen v. Krishna Kaur^ (1933) 141 [. C. 513. Where the time 
limited by a lease of immovable property is express as commencing 
from a particular day, in computing that time such day shall be 
excluded : Sec. 110 of T. P. Act, 1882 : Susil Chunder v. Birendrajit, 
(1933-34) 38 C.W.N. 782 (In this case the lease was for a terra of 3 years 
commencing from 1st April 1918. After the expiry of the lease the 
defendant held over and on the 24th September 1932 the landlord served 
on him a notice to quit by the last day of the month of October. It 
was held that the notice was bad). Of. . Reb Das v. Abdul Oani, A. I. B. 
1938 Cal. 358 (A lease for 7 years commenced on the 1st Baisakh 1318, 
but there was an express stipulation in the lease that the time limited 
by the lease was up to the end of 1324. The lessee held over and the 
lessor served a notice on the lessee to vacate the land by the end of the 
month of Asar : ITeldt that the notice was valid. In view of the express 
agreement the lease lasted only up to the last day of 1324). Of. Oharu 
Chandra v. Bankim (1937-38) 42 0. W. N. 1115 (A notice to quit 
terminating a monthly tenancy ‘'computed from the first day of a 
month” on the last day of a month is invalid under See. 110, T. P. Act ). 
Cf. also Rahmat Ullah v. Md, Husain, A. I. R. 1940 All. 444 (Where 
the time limited by a lease is a year or number of years, then in the 
absence of an express agreement to the contrary, the lease must be 
deemed to last during the whole anniversary of the day from which 
the time commences.), folg. Benoy Krishna v. Salsiccioni, (1931-32) 
L. R. 59 I. A. 414. Cf. also Sudhansu v. Narayaut (19.38) 68 C. L. J. 
411 {Per R. C. Mitter. J. : "The validity of a notice to quit ought not to 
be determined on the splitting of a straw”). 

(q) Limitation : 12 years under Art. 139, Ind. Lim. Act. 

(q) Stay of suit : By the Bengal Non-agricultural Tenancy (TemiK>rary 

Provisions) Act IX of 1940, ss.' 1 and 3, such a suit will be stayed in 
Bengal other than Calcutta for the period daring which this Act would 
continue in force, that is, from 30th May, 1940 to 30th May, 1942. 

(r) Cantos of aetlon, Joinder of : A claim for mesne profits may be joined 

with claim for recovery of land : O. II, r. 4 and O. XX, r. 12, 
C. P. Code. 

(r) Motlee to qnit, If neceasary : Unless there is an earlier assmit on the 
lessor's part to the continuance of the lessee's possession after the 
determination of the lease, the lessee after the determination of the 
lease is bound to surrender possession to the lessor and on default ho 
and his undertenant may be .ejected without notice. In such a case the 
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in the town of hereinafter called ‘the said premises’, 


for the term of 5 years from at the monthly rent of 

Rs. 200/- payable in advance on the day of every month. 

The said lease contained a covenant that at the determination of the 
tenancy the tenant should deliver up the demised premises to the 
landlord. 

2. The said term expired on yet the defendant ha9 

not delivered up the said premises to the plaintiff. 

The plaintiff claims — 

(1) Possession of the said premises. 

(2) Rs as mesne profits from up 

to the date of suit. 

(3) Future mesne profits until possession is delivered. 

lessee is a ten aiit-at- sufferance ns being one ‘‘who came in by right 
and held over without right** : Kundan Lai v. Deep Chanda A. I. It. 193d 
All. 75(3 (2). 758 ; Kantheppa v. Sfteshappa, (1898) I. L. R. 22 Bom. 893 ; 
Rahmat TJllah v. Md. Tlusain, A, I. R. 1940 All. 444. Cf. Banicari Lai 
V. ML Jlussaini, A. I. R. 1940 Lah. 410, 

(r) Re-entry : Under the English law, a landlord may re-enter if he can 
effect a peaceable entry. But the law in this country is different. The 
tenant has a right to retain possession until dispossessed in due course 
of law. Thus, if the tcnaiit-at-suffcrance is evicted otherwise than in 
due course of law he may recover possession under See. 9 of the Sp. 
Rel. Act : Emperor v. Haji Gulayn^ (1919) I. L. R. 43 Bom. 531, 534 
(where the landlord was convicted for preventing the tenant holding over 
from going to the demised premises). 

(r) Parties : A sub-tenant is not a necessary party and need not be added 
as a party in a suit for ejectment by the landlord against the tenant : 
Ramkissendas v. Binjraj, (1923) 50 Cal. 319 (a suit by a sub-tenant 
to restrain the superior landlord from obtaining vacant possession by 
executing a decree for ejectment obtained by the superior landlord 
against his original tenant), appld. in Sheikh Yusuf v. Jyotish 
Chandra^ (1932) I. L. R. 59 Cal. 739 (A sub-tenant is liable to bo 
evicted in execution of a decree under O. XXI, r. 35, C. P. 
Code.) ; Jairam v,^ Notorojif (1922) I. L. R. 46 Bom. 887, folld. in 
Aj)pa Rao v. Venkappa A. I. R. 1931 Mad. 534. Cf. the earlier 
case of Ezra v. Oubbay, (1920) I. L. R. 47 Cal. 907 (in which 
Rankin J., pointed out that the risk taken by omitting to join a 
sub-lessee is the risk that after decree he may set up a right to poss- 
ession independently of the lease which has become forfeited, whether 
by. equity against the lessor or by other adverse title). All the above 
cases have been distinguished in the recent case, Sukumar v. 
Nagendrabala, AJ.R. 1940 Cal. 393, in which it was held that where in a 
jsuit for ejeetpaent against the tenant, the permanent sub -lessee is not 
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PLAINT. 

373 . 

LANDLORD AND TENANT. 

CLAIM by Landlord against Tenaot tor Possession on Forfeiture 
of Lease for Non-payment of Rent in Breach of Express 
Covenant (s). 

1. By a registered lease, dated 19..., the plaintiff let 

to the defendant the house and premises No Street 

in hereinafter called ‘the said premises’, for the term of 

three years from the 19. ..at the monthly rent of Rs. 300/- 

payable in advance on or before the day of each month. 

2. The said lease contained the following provUo for re-entry : 

“Provided always that if the said rent or any part thereof 
shall be unpaid for the space of twenty one days next after 
the day hereinbefore appointed *for the payment thereof 
(whether the same shall have been legally demanded or not), 
then it shall be lawful for the landlord or any person or 
persons duly authorised by him in that behalf to re-enter 
and the same to have again repossess, and thereupon the 
term hereby created shall cease without prejudice to any 
right of action or remedy of the landlord in respect of any 
antecedent breach of any of the covenants by the tenant 
contained in the lease.” 

3. The defendant made default in the payment of rent for the 

month of whereupon the plaintiff, by letter dated 

called upon the defendant to yield up possession of the said 

premises forthwith, but the defendant has not complied with the 
said demand and is continuing in wrongful occupation thereof. 

made a party, the decision in such suit is not byiding on the sub-lessee 
and he is not liable to ejectment. 

(r) Mesne profits : Nand Kishore v. Parameshwar, A. I. Tl. 1935 Pat. 80 ; 
Qiilam Mohiuddin v. Day a Bhai, A. I. II. 1923 Bom. 398. 

(r) Limitation : Twelve years from the deter rhination of the lease, under 
Art. 139 of Ind. Lini. Act, 190S. Sec Kaniheppa v. Shcahappa, (1898) 
I. L. R. 22 Bom. 893 ; Ghandri v. Daji Bhau,' (1^00) I. L. R. 24 Bom. 
504 ; Qopinath v. Moti Chiwa, A. T. R. 1934 Nag. 67. 

(r) Stay of suit ; Bee notes under Form No. 371. 

(s) See S. Ill (g) and S. 114, Tr. of Ppty. Act, 1882. • 

(s) Waiver of right to claim torleltnre : It is true that if after the landlord 
is aware of a cause of forfeiture he, by some act, recognizes the lease, he 
waives his right to claim forfeiture for that particular breach. For exam- 
ple, if there is alright of forfeiture in the lease for non-payment of rent 
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The plaintiff claims — 

(1) Rfl rent in arrear. 

(2) Rs mesne profits from.^ ....to 

the date of suit. 

(3) Future mesne profits until possession is delivered. 

PLAINT. 

374 . 

UNDLORD AND TENANT. 

CLAIM by Landlord for Possession and Mesne Profits upon 

a Breach of Covenant involving Forfeiture, (t) 

1. By a registered lease, dated*. the plaintiff let a 

three-storeyed house No Street, in herein- 

after called ‘the said house’, to the defendant for a period of five 
years at the monthly rent of Rs 

2. The said lease inters alia provided as follows : 

(a) The tenant shall not assign or sublet or part with 
the possession of the demised premises without the consent 
in writing of the landlord for that purpose first had and 
obtained. 

(b) If at any time any of the stipulations on the tenant’s 
part shall not be performed, the landlord may immediately 
or at any time afterwards enter upon the demised property 
and determine the said term. 

3. On 19*. *, the defendant with the consent of the 

plaintiff sublet the top floor of the said house for three years from... 

4. On., 19..., the defendant without the knowledge or 

consent of the plaintiff, entered into, another agreement for a sub- 
lease, and that was for a yearly tenancy of all the rest of the said 
house in favour of one from... 19..., with an op- 

tion to him to continue bis tenancy until the expiration of the lease. 


and after the right to claim forfeiture has arisen, the landlord demands 
the rent and thus acknowledges that the lease is subsisting, it can be said 
that the landlord has waived the forfeiture. That, however, does not mean 
that he for ever waived his right to claim forfeiture. Waiver would only 
operate in respect of a particular breach : Muhammad Hassan v. Baidya 
Nath, A.I.B. 1940 Fat 140. 

(s) Stay of Suit : See notes under Form Na 371. Such a suit will not be 

stayed under Bengal Act IX of 1940. 

(t) Relerenee : Ohatterton v. Terrell, (1923) A.G. 578 (It was held in this case 

that, although the underletting had been effected by two separate tran- 
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5, The plaintiff came to know of the said agreement on... •••••• 

and, on.. he sent a notice in writing to the defendant; 


determining the tenancy and requesting him to forthwith surrender 
possession of the said house. The defendant has not complied with 
the said notice and is continuing in wrongful occupation of the said 
house through his said tenants. 

The plaintiff claims — 

(Same as in Form No. 373). 

PLAINT. 

375 

LANDLORD AND TENANT. 

CLAIM by Landlord tor Possession and Mesne Profits upon a 
Breach of Condition, involving Forfeiture, where Tenant 
was required to remedy the Breach but 
failed to do so. (n) 

sactions, the defendant had in fact underlet the whole of the premises 
without the consent of the landlord to the underletting of the whole ; 
therefore the covenant had been broken so as to involve a forfeiture of 
the lease.). Cf. Sreedhar Chandra v. Kusum Kumaru A. 1* B. 1938 
Cal. 478. 

(t) Forfeiture : A breach of condition does not involve the forfeiture unless 
the lease expressly so provided : Allah Diita v. Mt. Fart Bihi, (1914) P.R. 
33 ; Nil Madhab v. Narattam, (1890) I.L.R. 17 Gal. 826. The proriso for 
re-entry gives the lessor the option whether he will exercise the right to 
determine the lease : 8ee Mulla’s Tr. of Ppty. Act, 2nd Edn., pp. 643, 644. 
(t) Relief against forfeiture: Sec. 114A, Tr. of Ppty. Act, 1882, (which sec« 
tion was inserted by the Amending Act XX of 1929), does not apply to 
breaches of covenants which have the effect of creating a subordinate 
interest such as assigning, underletting, parting with possession, or dis- 
posing of the property leased : Mulla's Tr. of Ppty. Act, 2nd Edn., p. 657. 
Therefore, no notice need be given by the landlord^ under the said section 
requiring the lessee to remedy the breach* - 
(t) NoUee of Intention to determine the lease : After the Transfer of Pro- 
perty (Amendment) Act of 1929, the lessor or his transferee must give 
notice in writing of his intention to determine the lease : Saheb Din v. 
Oauri Shankar, A.I.B. 1940 Oudh 92 ; Pravai Chandra v. Bengal Central 
RuttA; I.L.R. (1938) 2 Cal. 434 (where one written notice under Ss. 111(g) 
and 114A, Tr. of Ppty. Act was held sufficient.). Before the said 
Amending Act the only requirement of Bee. Ill, Cl (g), Tr.of Ppty. Act 
was that the lessor did something showing his intention to determine the 
lease : Prokash Chandra v. Rajendra, (1931) I.L.R. 58 Cal. 1359. 

(t) Stay of suit : Bee notes under Form No. 371. 

(u) Bee notes under Form No. 373. 

(p) Relief against forfeiture Under Sec. 114A, Tr. of Ppty* Act, no suit 
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1. By a registered lease, dated the plaintiff let to 

the defendant the house and premises No Street, in 


hereinafter called ^the said premises’, for the term of 

15 years from upon terms and conditions therein con- 

tained. 

2. By the said lease the defendant covenanted to paint all the 

external wood and iron work of the said premises in the year 

and every succeeding third year of the said term with two coats of 
paint mixed in oil in a workmanlike manner. 

3. The said lease contained a proviso to the effect that in case 
of default in the performance or observance of any of the cove- 
nants, conditions or agreements on the part of the tenant therein 
contained, the term of the lease thereby created should cease and 
determine and it should be lawful for the landlord immediately or 
at any time afterwards to enter upon the said premises and re- 
possess the same. 

4. The defendant committed a breach of the said covenant. 

(Here specify the breach). 

5. On 19..., the plaintiff gave the defendant a 

notice in writing that the term of the lease would cease and deter- 
mine unless the defendant remedied the breach complained of 
within one month from the date of receipt of the said notice. 

6. The defendant has not remedied the breach in terms of the 
said notice. 

The plaintiff claims ; — 

(Same as in Form No. 373.) 

for ejectment shall lie where a lease of immovable property has deter- 
mined by forfeiture for breach of an express condition entitling the 
lessor on breach thereof to re-enter, until the lessor has served 
on the lessee a notice in writing, (a) specifying the particular 
breach complained of ; and (b) if the breach is capable of remedy, 
requiring the lessee to remedy the breach ; and the lessee fails, within 
a reasonable time from the date of the service of the notice, to remedy 
the breach, if it is capable of remedy. Sec. 114A is modelled on sec. 146 
of the Eng. Law of Property Act, 1925. 

<u) Notlee under Si. 111(g) and 114 A, Tr. of Pply. Act, 1882 : — One notice is 
sufficient : Pravat Chandra v. Bengal Central Bankt I. L. R. (1938) 2 
dal. 434. See notes under Form No. 373. 

(u) Pleading notice : In a case under the Eng. Law of Fpty. Act, 1925, it 
has been held that the service on the lessee of the notice required by that 
section, and his non-compliance therewith, is a condition precedent to 
the lessor’s right of action to recover possession, and the due perfor- 
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PLAINT. 

376 . 

LANDLORD AND TENANT; 

CLAIM by Landlord for Possession on Forfeiture of Lease 
upon Denial of Title by the Tenant, (v) 

1. The defendant was a monthly tenant to plaintiff in respect 

of premises No Street in hereinafter 

called ‘the said premises'. 

2. In 19..., the plaintiff brought a suit against the 

defendant in this Court (Suit No of 19...) for recovery 

of Rs as arrears of rent in respect of the said premises. 

3. In the written statement filed by the defendant in the said 

suit, he denied the plaintiff’s claim alleging that the plaintiff was 
not his landlord. The said suit was decreed with costs on 

4. After his denial of title as aforesaid, the plaintiff, by letter 

dated gave the defendant notice determining the lease 

and called upon him to deliver up vacant possession of the said 
premises to the plaintiff. Yet the defendant has not delivered up 
possession of the said premises. 

The plaintiff claims — 

(1) Possession of the said premises. 

(2) Rs as mesne profits from up to 

the date of suit. 

(3) Future mesne profits up to the date of delivery of 
possession. 

mancc by the lessor of the statutory condition is implied and need not 
be specially pleaded in the statement of claim : Gates v. Jacobs, (1920) 
1 Ch. 567. In India the same rule would apply. But under see. 111(g) 
the lessor must give notice in writing of his intention to determine the 
lease and* this notice is part of his cause of notion and must be pleaded, 
and where one notice is given under sec. 111(g) and 114(Ab the second 
notice although a condition precedent has neccBsarily got to be 
pleaded. 

(u) Stay of suit : See notes under Form No. 371. 

(v) Forfeiture by denial of landlord’s title : A tenant who has been let into 

possession cannot deny his landlord's title : JHlas v. Desraj, (1015) 
I, L. R. 37 All. 557 (P. C.) ; Krishna Rao v. Sanyasi, (1932) I. L. R. 55 
Mad. 601. A tenant who denies his landlord's title renders the lease 
liable to forfeiture, whether the lease is permanent or otherwise : Mela 
Ram V. Sandhi, (1933) I. L. R. 13 Lah. 796. The denial must be unequi- 
vocal : Prag Narain v. Kadir Bahhsh, (1913) I. L. R. 35 All. 145; 
Sardar Singh v. JUfan Singht A. 1. B. 19^7 All. 606. The denUl must 
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PLAINT. 

arr. 

LANDLORD AND TENANT. 

CLAIM by Lessee against Lessor for Breach of Covenant for 
Quiet Enjoyment, (w) 

1. By a registered lease, dated 19..«, the defendant 

demised to the plaintiff the dwelling house No. Street, 

in for the term of nine years from 19..., 

and the defendant thereby covenanted that the plaintiff paying the 
rents thereby reserved and performing and observing the covenants, 
conditions and agreements therein contained on his part should 
peacefully and quietly hold the said demised premises for the said 
term without any interruption from or by the defendant or any 
person lawfully claiming through, under, or in trust for him. 

2. On or about ..,that is, during the continuance of 

the said tenancy, one C.D., lawfully claiming the said house through 

the defendant under a deed of assignment, dated entered 

Into the said house and evicted the plaintiff therefrom, whereby the 
plaintiff has lost the use and enjoyment of the said house for the 
remainder of .the said term. 

Particulars of loss r 
The plaintiff claims — 

Rs damages. 

also be made to the knowledge of the landlord : Md, Mahmud 
Khan v. Laja Mai, (1934) L L. B. 15 Lah. 683 ; Raman Nair v. 
Mariyomma, (1920) I. L. B. 43 Mad. 480. Cf. ITatimullah v. Mahnmad 
Arju, (1927-28) 32 C. W. N. 391. The disclaimer of the landlord’s title 
must have been made before the suit in ejectment is instituted : 
Maharaja of Jeypore v. Rukmini^ (1919) I, L. B. 42 Mad. 589 (P. 0.) The 
denial of the landlord’s title in a previous suit for rent makes the lessee 
liable to have his tenancy forfeited : Oopal Ram v. Dhakeswar, (1908) 
I. L. B. 35 Cal. 807 ; Madho Lai v. Lai Bahadur^ A. I. B. 1934 All. 103. 

(v) Notice of Intention to determine lease : See notes under Form No. 373. 

(w) Covenant for quiet enjoyment : Where a lease contains no covenant for 

quiet enjoyment a covenant to* this effect will be implied : See 108 (c) 
Tr. of Ppty. Act, 1882. This section secures to the lessee the benefit of 
an unqualified covenant for quiet enjoyment : Qajadhar v. Rambhau^ 
A. I. B. 1938 Nag. 439. A covenant for quiet enjoyment is implied 
from the relationship of landlord and tenant : Bandy v. Gartwright, 
(1853) 8 Ex. 913. In practice a lease alwaya contains a covenant for 
quiet enjoyment. The covenant does not extend to tortious acts of 
person# qliuminj; under the lessor : v. Pahner, (1916) 5 M. A S. 
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PLAINT. 

378 . 

LANDLORD AND TENANT. 

CLAIM by Lessee against Lessor on a Covenant by 
Way of Warranty, (x) 

1. By a patta, dated 19..., the defendants, the 

registered holders of a holding paying revenue to Government, 
gave a lease of the said property to the plaintiffs for the term 

of 99 years from on a yearly rent of Rs. 16. The said 

property is specified in the schedule hereunder, 

2. The defendants by the said lease, mtfir alia, covenanted with 
the plaintiffs that at no time during the currency of the lease the 
Government revenue payable on the demised property would fail 
to be paid so as to i)roduce a loss by revenue sale, and that if 
such a contingency happened, the defendants would indemnify the 
plaintiffs. 

374,379 ; VWiilinga v. VithiUntja, (1801) I. L. R. 15 Mad. Ill, 121 ; 
folld. in Naoranfj Smffh v. A. J. Meilc, (1923) I. L. R. 50 Cal, 68, 74 ; 
Tndti Bhushan v. Chotodhury Moaxam, (1928-20) 33 C. W. N. 106 ; 
Ayyanna v. Oanyayya, A. F. R. 1933 Mad. 465. Keahav Ghander v. 
Slier Sifif/h, A. 1. R. 1937 Lah. 930. (The principle underlying the 
section is applicable to the Puiijah although tlie A(;t is not in force 
there). Even where the word ‘lawful* is inserted, the covenant is 
contracted as protecting the lessee against any interruption .by the 
lessor whether lawful or not: Crosse v. Yoiiny, (1685) 2 Show. 
425, 427 ; Naorajiy Sinyh v. A. J. Meik, supra, A breach 
of covenant occurs when there is a substantial interference with 
enjoyment, even if it docs not amount to dr.i/ossession : Hce Woodfall 
on Landlord and Tenant, 23rd Edn. i>p. 882, 888. The broach must 
consist ill some physical interference with the premises, Jenkins v. 
Jaekson, (1888) 40 Ch. D. 71. 

(w) Damages : See Woodftill on l^andlord and Tenant, 23rd Ed., p. 877. 

Cf. Keshav Chander v. S/icr Sinyh, A. I. R. 1937 Fiah. 930. Of. Lock v. 
Furxe, (1866) Ij. R. 1 0. P. 441. follg., Williams w. Burrell, (1845)1 
C. B. 402. Child v. Stenniny, (1879» 11 Oh. I). 82 (where there was 
disturbance of enjoyment but not eviction). 

(x) Reference : Kshirodamoyi v. Kashi Lai (1929-30) 34 C.W.N. 951 (Per 

Rankin, C. J., ‘‘The covenant was not merely a covenant : that 
the lessors would pay the Government revenue in their time or as long 
as they W'ould retain the property without as.signing it, hut thp covenant 
is intended to be a covenant that, at no time during the currency of 
this lease shall such an event happen as is herein set fortli and, if that 
docs happen, the lessors would indemnify the plaintiffs). Ct. Keshav 
Chander v. Sher Singh, supra, 
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3. In 19..., the defendants ceased to be entered in 


the Collectorate as the holders of this property and, in their place, 
one B. S. came to be recorded as the proprietors. 

4. The said B. S. made default in payment of Government 


revenue and, on there was a revenue sale at which one 

E. F. purchased the said property for Rs 

5. On 19..., the said E. F. took possession of the said 


property and dispossessed the plaintiffs therefrom. 

6. By reason of the facts hereinbefore stated the plaintiffs have 
been deprived of the use and enjoyment of the said property for the 
remainder of the term of the lease and have suffered loss. 

Particulars of loss : 

The plaintiffs claim — 

Rs damages. 

DEFENCE. 

379. 

LANDLORD AND TENANT. 

GENERAL DEFENCES to a Claim tor Rent, (y) 

The (lefendaat denies that he used or occupied the said house as 
tenant to plaintiiT as alleged or at all. 

Or, 

The defendant occupied the said house as tenant to plaintiff 
from and no rent had become due or payable at the com- 

mencement of the |uit. 

Or, 

By the lease, dated the plaintiff covenanted with 

the defendant to bear and discharge all rates and taxes imposed on or 
payable in respect of the demised premises. The plaintiff made 
default in payment of the occupier's share of municipal taxes for 

the quarters and amounting to Rs and the 

defendant was obliged to pay and paid the said taxes on 

19... The defendant claims to set off the said sum against the plain- 
tiff’s claim. 

(y) Defence that the tenant was not put In poaaeaalon of the demleed property 
In whole or in part : Jogesh Chandra v. Emdad Meah, (1931-!)2) 
L. R. 59 I. A. 29 ; Surendra Nath v. Bhtidar (1938) 67 C. L. J. 136 ; 
Dhirendra Nath v. liamlal (1937-38) 42 0. W. N. 1030 ; Abhoy Charan 
I. Uem Chandra, (1928-29) 33 C. W.N. 715; Katyayani v. Udoy 
Kumar, (1924-25) L. R. 52 1. A. 160. 

(y) Defenee of auspenaion of rent : The basis of the doctrine of the suspen- 
sion Is that the rent due is an entire sum in respect of the land demised: 



iV. ] Forms of Pleadings 1043 

Or, 

The defendant admits the lease mentioned in paragraph 

of the plaint bat says that the plaintiff failed to give possession of 
the demised property or any part thereof to the defendant. 

Or, 

The defendant admits the lease mentioned in paragraph of 

the plaint, bat says that the plaintiff did not pat the defendant in 
possession of the whole of the demised property bat put him in 
possession of part only of the said property (here specify) and the 
defendant is accordingly entitled to a proportionate abatement of 
rent. 

Or, 

The defendant admits the lease mentioned in paragraph of 

the plaint, bat says that after he occupied the demised property as 
tenant to the plaintiff he was physically despossessod by the plaintiff 

as to a part thereof on and, for that reason, the defendant 

is entitled to a proportionate abatement of rent as from that date. 
Particulars of the property from which the defendant was so dispos- 
sessed are set out hereunder. 

Or, 

The defendant admits the lease mentioned in paragraph of 

the plaint, but says that after the making of the said lease and 
during the said term one A. B. then lawfully claiming the demised 
property through and under the plaintiff (state the nature of the 
claim),'and having a good title to the same and to the possession 
thereof through and under the plaintiff evicted the defendant there- 
from on 19... 

Or, 

At the time of the lease mentioned in paragraph of the 

plaint, the plaintiff had no title to the property demised thereby. 
The real title was in one C. B. who instituted a suit against the 

defendant for ejectment in this Court (Suit No. of ) 

and in execution of the decree obtained by him in that suit obtained 

possession of the said property on 19... 

DEFENCE.. 



Sajjad Ahmad v. Trailakhya (1927-28) 32 C. W. N. 472, follg. 

Kaiyayani v. Udoy Kumar, (1924-25) L. li. 52 I. A. 160 ; Deoki Kuar v. 

Shiva Provad^ A. 1. B. 1939 Pat. 356. 

(y) Defence of eviction by title parsnioiint : See AmriUiUU v. Uttam Lai 

1. L. R. (1938) 2 Cal. 559. 
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LANDLORD AND TENANT. 

DEFENCE to a Claim by Landlord for Possession and Mesne Pro- 
fits upon Determination of Tenancy by Notice to quit, (z) 

1. The defendant did not receive the alleged or any notice 
to quit. 

2. If, which is not admitted, the plaintiff served the alleged 
notice on the defendant, the defendant says that the tenancy com- 
menced from the 15th day of January 19..., and not from the 1st 

day of January 19 as alleged in paragraph 1 of the plaint, 

and the said notice is invalid in that it did not purport to expire 
with a month of the tenancy. 

Or, 

Farther, or, in the alternative, after the said notice, the plaintiff 

accepted rent from the defendant for the month of and 

has thereby waived the said notice. 

DEFENCE. 

381 * 

LANDLORD AND TENANT. 

DEFENCE to a Claim by Landlord for Possession and Mesne 
Profits after Determination of Tenancy by 
Efflux of Time, (a) 

1. The defendant admits that the term of the lease expired 


on but says that after the expiry of the said term it 

was verbally agreed between the plaintiff and the defendant on or 
about that the defendant should occupy the said pre- 


(z) Validity ol notice to quit : Bee notes under Form No. 371. 

(z) Waiver of notice to quit : See. 113, Tr. of Prop. Act ; Manicklal v. 
Kcuiamhini, (192G) 43 C. L. J. 272. A claim for arrears of rent due prior 
to ejectment proceedings, even though such claim is made after the 
notice to quit was served does not constitute a waiver of the 
notice to quit : Shah Wall v. Hussaini Begam, (1917) 2 P. L. J. 595. 
Acceptance by landlord of rent for period after the institution of the 
suit for ejectment, paid by the tenant under a consent order of Court, 
does not constitute* waiver of notice to quit, although the payments arc 
made out of Court, and cannot nullify the proceedings or prejudice the 
landlord's rights : Susil Chunder v. Birendrajit, (1933-34) 38 
C. W. N. 782. 

(a) Effect of holding over : If a lessee under a lease (for non-agricultural or 
^or non- manufacturing purposes) granted for a term of years was 
allowed to hold over after the expiry of the term of the lease, the 
renewed lease would not be a lease from year to year, but from month 
to month under Sec. lOG, Tr. of Prop. Act and terminable by 15 days' 
notice : Troilokya v. Sarat Chandra, (19(^5) I. L. B. 32 Cal. 123. 
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mises as a monthly tenant to the plaintifl! on payment of the rent 
that he used to pay before under the said lease. 

2. The plaintiff accepted rent from the defendant as such 

tenant for the month of 

DEFENCE. 

38d. 

LANDLORD AND TENANT. 

DEFENCE to a Claim by Landlord for Possession and Mesne 

Profits upon a Breach of Covenant involving Forfeiture, (b) 

1. The conditions of the lease have not been fully or accurately 
set out in the plaint. The defendant will refer to the lease for 
the terms and conditions contained therein at the time of hearing. 

2. The defendant denies that he committed the alleged or any 
breach of the covenant of the lease. 

3. If, which is not admitted, the * defendant committed the 
alleged breach, the said breach was capable of remedy and the 
plaintiff before action brought had not given the defendant any 
notice under Sec. 114A of the Transfer of Property Act, 1882, 
requiring him to remedy the breach. 

4. The defendant denies that the plaintiff made the alleged or 
any demand for possession or that the said demand, if any, is valid 
or sufficient in law. 

DEFENCE. 

383« 

LANDLORD AND TENANT. 

DEFENCE by Lessor to a Claim by Lessee for Breach of 
Covenant for Quiet Enjoyment. 

1. At the time of the making of the lipase the defendant had a 
good title to the said house and to the possession thereof. 

2. C. D. did not evict the plaintiff from thh said house on the 
19..., or on any other date, as alleged or at all. 

3. At the time when it is alleged that the said C. D. evicted 
the plaintiff from the said house, the said Cf. D. had no lawful claim 
or title to the said house through or under the defendant as alleged 
or at all. 

liamsundar v. BatasOy A. I. H. 1935 Fat. 271 ; Badal v. Ram Bharosay 
A. I. K. 1938 All. 649. In Bombay by usage the notice required is of 
one month : Meghji v. Dayalji Lai (1924) I. L. K. 48 Born. 341 ; Cf. 
Secretary of State v. Madhu Sudan, (1931*32) 36 C. W. N. 918. 

(b) Relief against forfeiture : Bee notes nnder Form No. 374. 

(b) Notice of intention to determine lease : Bee notes under Form No. 373. 
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PLAINT. 

384 - 

LIBEL 

CLAIM by Manufacturers tor Damage for a Libel published 

in a Newspaper of them and in the wey of their Business.(c) 

1. The plaintlfEa carry on bnsmesa as mannfactarers of chemi- 
cals and drags at 

2. The defendant is the proprietor, editor and pablisher of a 

weekly newspaper in English called, **The Basiness Magazlne*\ 
The said magazine has a large and extensive circulation throughont 
the province of 

3. In the issae of the said magazine for July 20th, 19..., the 
defendant contriving and intending to injure the plaintiffs in the 
way of their business falsely and maliciously printed and published 
of the plaintiffs and of thebi in the way of their said business the 
following words : 

(Here set out the exact words ). 

4. By the said words the defendant meant and was understood 
to mean that the chemicals and drugs manufactured by the plaintiffs 
were worthless and unfit for use and ought not to be purchased by 
the public. 

(c) Defamatory meaning of worda : Per Tx)rd Atkin, in Sim v. Stretch, 
(193G) 2 All E. E. 1237, 1240, H. L. (The test to be applied is, 
Would the words tend to lower the plaintifi in the estimation of right- 
thinking members of society generally ?'*), appld. in Jloldsworth v. 
Associated Newspapers, Ltd,^ (1937) 3 All E.R. 872, C. A. Cf. Lachhmi 
Narain v. Shamhhu Nath, A. L B. 1931 AIL 126. Words must be taken 
in their natural sense. It is unreasonable that when there are a number 
of good interpretations the only bad one should be seized on to give 
defamatory statement to the document : Hales v. Smiles, A. I. R. 
1937 Rang. 105. The evidence of the defendants is irrelevant on the 
question of the innuendo, which depends on the meaning which the 
Avords would be understood by ordinary persons to bear and not 
whether the defendant intended them to bear that meaning : Qerald 
Lord Strickland v. Carmelo, A. !• R- 1933 P. 0. 34 ; Union Benefit Co. 
V. Tkalcorlalj A. I. R. 1936 Bom. 114. 

(c) Libel aetlonable without proof of apecial damage : RatcU/fe v. Evans, 
(1892) 2 B. 524, 529 ; South Helton Goal Co. v. N, E. News 

JSssoeiaiion, (1894) 1 Q. B. 133, 144. Fraser on Libel, 7th Edn., 

p.. 24 ; Krishnappa v. S. Akhanda Nanda, (1937*38) 42 G. W. N. 1045, 
1019. 

(c) Malice : Malice is implied from defamatory words and need not be 
expressly alleged, but it is the invariable practice to allege that the 
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5. The defendants threaten and intend to continne the publica- 
tion of the said or similar words of and concerning the plaintiffs 
and in the way of their said business. 

6. By reason of the facta hereinbefore complained of, n>any 
old customers of the plaintiffs have ceased to deal with them and 
certain other persons who would have bought the chemicals and 
drugs of the plaintiffs were induced to refrain from buying the 
same, whereby the plaintiffs have been greatly injured in their 
credit and reputation in their said business and in the sale of 
chemicals and drugs manufactured by them, and the sale thereof 
has been much diminished and the plaintiffs have lost profits which 
they otherwise would have made. 

Particulars : 

(Here give names of customers who have ceased to deal 
with the plaintiffs and particulars of loss). 

The plaintiffs claim — * 

(1) Rs damages. 

(2) An injunction to restrain the defendant from further 
publishing the said words or any similar words affecting 
the plaintiffs in their said business. 

defendant published the words ‘falsely and maliciously’ : Bee ‘Libel’ 
under ‘‘Particulars*’, Pt* II, Chap. XX, p. 496 ; Oidney v. Anglo- 
Indian Assocn.^ (1930) I.L.K. 8 Rang. 250 ; Ohulam Raaool v. Ibrahim 
Beg, A.I.R. 1931 Oudh 8 ; Ogilvie v. Punjab Akhbarai Co., (1930) I.L R. 
11 Lah. 45. Cf. Union Benefit Guarantee Co. v. Thakorlal, A.I.R. 1936 
Bom. 114. A man may be liable though he has not a particle of malice 
against the person defamed : Munshi Ram v. Mela Ham, (1936) I.L.R. 
17 Lah. 322. Cf. The Englishman, Ltd. v. Hon*ble Antonio Arrivabene, 
(1930-31) 35 C.W.N. 271. 

(c) Proof of indentification of persons defamed : It is enough if those who 
know the plaintiff can make out that he is the person meant : Munshi 
Ram V. Mela Ram, supra ; cf. Ogilvie v. Punjab Akhbarai Go., supra. 
(c) Particulars : Brijlal Prasad v. Mahant Laldaa, A I.R. 1910 Nag. 125 
(The plaintiff ought to allege not only the^ publication, and set out not 
only the words, but that they were published or spoken to. at any rate 
some named individuals at a particular time and place.). For parti- 
culars to be given in case of a newspaper libel, see ‘Libel’ under '‘Parti- 
culars”, Pt. II. Chap. XX, pp. 493, 494. 

(c) Special damage— pleading of : Special damage must be specifically 
pleaded : See Fraser on Libel, 7th Edn., p. 249. A general loss of 
custom, flowing generally and in the ordinary course of tilings from 
a libel, may be alleged and proved generally : Rateliff'e y. Evans, (1892) 
2 Q.B. 524. • 
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PLAINT. 

385. 

LIBEL 

CLAIM lor Damages tor a Libel published in Newspaper of the 
Plaintiff and in the Way of his Business, (d) 

(Another Form.) 

1. At all material times the plaintiff was the owner of a ship 
call ed the and the master and commander thereof. 

(c) Measure ot damages : A libel by the invasion of a legal right gives a 
right to damages. Such damages may be punitive or contempt- 
uous, or, in an ordinary case, may be such as would recom- 
pense the plaintiff for the wrong done to his reputation. Tliat is al- 
together apart from any question of special damage : English Scot- 
tish Co-op, V. Odhams Pressj (1940) 1 All E.Tl. 1, 8 ; Aithill v. Sommi^ 
(18G6) 15 L. T. 36, N. r. ; Anderson v. Calver, (1908) 24 T. L. K. 399, 
C. A. Substantial dainagcs may be awarded in the case of a newspaper 
libel : Munshi Ram v. Alela Ram, (1936) I. L. R. 17 Lah. 322. In 
assessing the damages, the whole conduct of the defendant from the 
time libel was published down to the very moment of the verdict 
should be considered : Ogilvie v. Punjab Akhbarat Go,^ (1930) I. L. R. 
11 Lah, 45. 

(c) Parties to suit : The person defamed alone can sue : Brahmanna v. Rama- 
krishnama, (1895) I. L. R. 18 Mad. 250 ; Daya v. Param Sukh, (1889) 
I. L. R. 11 All. 104. But, compare, Siikkan Teli v. Bipad Tell, (1907) T. L. 
R. 34 Cal. 48 (Where the husband was held entitled to sue because the 
libellous words used against his wife were also defamatory of him.). 
The editor, printer and publisher are each individually liable and they 
need not all be joined in the same suit but there can be no several suits 
on one cause of action ; Makhanlal v. Panchamlal, A. I. R. 1934 Nag. 
226. The proprietor of a newspaper is liable to the person defamed 
though he has no knowledge of the publication : Munshi Ram v. Mela 
Ram, supra ; Dina Nath v. Sayad Habib, (1929) I. L. R. 10 Lah. 816. 
For liability of publisher, sec Hales v. Smiles, A. I. R. 1937 Rang. 
105. (Publisher cannot escape liability on the ground that he did 
not believe what he published to be true). 

(c) Limitation : Art. 24, ISch. I, Ind. Lim. Act. The starting point of limi- 
tation is the date of. publication of the libel: Dhiraj Bala v. Oopal, 
(1913) 18 O. L. J. 352. But such publication (e.g. in a newspaper) gives 
rise to a fresh cause of action : Duke of Brunswick v. Harmer, (1849) 
14 Q. B. 185. 

(c) Place of suing : See Q effort v. Ruckehand, (1888) I. L. R. 13 Bom. 178. 

(d) Relerence : Ingram ▼. Lawson, (1840) 9 O. & P. 333 (The defences to this 

action were twofold : (1) The libel was an imputation, not on the 
character of the plaintiff, but of the plaintiff's ship ; (2) in order to 
sustain an action of libel for disparagement of title, or of any chattel, 
the^plaintiff must prove that the defendant was actuated by malice. 
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2. In September the said ship was in the 

docks in and the plainti/T intended to sail within... 

months in and with the said ship from Calcutta to London 

and advertised for freight and passengers on 31st September, ID... 

3. The defendant is the proprietor and editor of “The 

a daily newspaper which is widely read in 

4. In the issue of the said newspaper for March 15th, 19..., the 
defendant falsely and maliciously printed and published of and 
concerning the plaintiff, and of and concerning him in the way of 
his said business and occupation, and of and concerning the said 
ship and the intended voyage the words following, that is to say : — 

(Here set out the libel in full). 

5. The said words meant that the ship was unsoaworthy and 
unfit for the reception of goods or freight or passengers of 
respectability, 

6. The plaintiff has been thereby ^greatly prejudiced and 
injured in his credit and reputation and in his said business, and 
brought into public scandal, hatred and ridicule. 

The plaintiff claims — 

Rs damage. 

PLAINT. 

386 . 

LIBEL 

Innuendo. 

CLAIM for Libel published in a Newspaper, (e) 

1. The plaintiff married one F. H. in 19..., and lived with him 
in as his wife and had one child by him. 

Held, by Maulc .T., “The libel is an imputation on the plaintiff in his 
business as a ship-owner and master mariner, and not a mere dis- 
paragement of the qualities of his ship.” Ileldp by Bosanquet J., “The 
plaintiff is entitled to ilamages though no ])roof of maliee was given at 
the trial. Ife was not bound to wait until actual damage had been 
incurred). Cf. Ratcliff e v. Evans, (3892) 2 Q. B. 524 (In the case of 
libel the plaintiff is entitled to maintain an action, 'even though ho does 
not and cannot prove that he has suffered any definite temporal loss or 
actual damage, or, as it is technically called, special damage.'), folld. 
in Manjappa v. Qanapaihi (1911) 21 M. L. J. 1052. Cf. Shoohhagee 
V. Bokhori Ram, (1906) 4 C. L. .1. 390, 396. 

(e) Reference : Howjh v. London Express Newspaptr,{\^4fy) 3 All* E. R. 33, 
C. A. (In the case of words defamatory in their ordinary sense, the 
plaintiff has to prove no more than that they wci-c published. He 
cannot call witnesses to prove what they understood by the words^ 

132 


§ 
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2. In February 19..., the said F. H. deserted the plaintiff, and, 
in June 19..., he was ordered to pay maintenance for the child. 

3. The defendant No. 1 is the proprietor, and the defendant 
No. 2, the printer and publisher, of a daily newspaper called 

“The *' The said newspaper has a large and extensive 

circulation throughout the district of 

4. In the issue of the said newspaper for 10th September, 
19..,, the defendants published an article containing the following 
words : (Here set out the exact words). 

5. The said words were falsely and maliciously printed and 
published by the defendants of and concerning the plaintiff and by 
innuendo meant and were understood to mean that the plaintiff was 
a dishone??t woman falsely representing herself to be and passing as 
the wife of the said F. H. and that the said F. H. was not her 
husband and that she had cohabited with and had children by the 
said F. H. without being married to him. 

6. By reason of the said publication the plaintiff has been 
greatly injured in her character and reputation and has been 
brought into public scandal, hatred and contempt. 

The plaintiff claims — 

Rs... damage. 

PLAINT. 

asr. 

LIBEL 

CLAIM for publishing a Libellous Letter. 

1. On 19,.., the defendant falsely and maliciously 

published to one C.D. of and concerning the plaintiff, the words 
following, that is to say, (Here set out the libellous words). 

nor will it avail the defendant to call any number of witnesses to say 
that they did not believe the imputation. The only question is 
whether reasonable people might understand them in a defamatory 
sense. Thus, when circumstances are proved which will clothe with 
defamatory meaning words which are otherwise innocent, the question 
must equally be whether reasonable people who know the special cir- 
cumstances might understand them in a defamatory sense. It is not 
necessary for the plaintiff to prove that one or more persons 
understood the words in a defamatory sense). Of. Union Benefit 
Guarantee Go, v. Thakorlal, A. I. R. 1936 Bom. 114; English 
db Scottish Co-op, v. Odhams Press, (1940) 1 All E. R. 1. See notes 
under Form No. 384. 

(e) Pleading innuendo : See Ft. 11, Qh. XX, pp. 491, 492. 
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2. The said words were contained in a letter which was receiv- 

ed by the defendant from one E.F. and which he showed to the said 
C.D. on 

3. The said words mean and were understood by the said O.D. 
to mean that the plaintiff was a dishonest person. 

4. In consequence of the said publication, C.D., who had decided 

to employ the plaintiff as his manager at a salary of Rs. 100/- a 
month for one year from refused to do so. 

The plaintiff claims — 

Hs damages. 

PLAINT. 

388. 

LIBEL AND SLANDER. 

CLAIM tor Damages for Libel contained in a Letter 
and for Slander. TO* 

1. The plaintiff is a chartered accountant. He is the liquidator 
of G.D. & Co. in liquidation, hereinafter called ‘the said company' 

2. The defendant is a solicitor of 

3. On January 25th, 10..., the defendant falsely and maliciously 
wrote and published of the plaintiff and of him in relation to his 
said occupation and employmenc in a letter dictated by him to J.D., 
his clerk, in the presence and hearing of the other clerks of his 
office, and typed by the said J.D., and sent through post addressed 

to one B.C., of the words following, that is to say, 

(Here set out the words). 

4. By the said words the defendant meant and was understood 
to mean that the plaintiff was (Here set out the innuendo). 

5. By reason of the facts hereinbefore complained of, the 
plaintiff has been greatly injured in his credit and reputation and 
in relation to his occupation and employment. 

The plaintiff claims — 

Rs damages. 

(f) Special Damage : In an action for slander, where no special damage is 
proved, the words must have been uttered in relation^to the plaintiff’s 
occupation : De Stempel v. Dunkelsj (1938) 1 All E. R. 238, C.A., follg. 
Jone8 V. Jones, (1916) 2 A.O. 481. For other cases where slander is 
actionable without proof of special damage, see Fraser on Libel, 7th. 
Ed., p. 23. Cf. Keshah Lai v. Probhat Chandra, A.I.R. 1938 Cal. 667. 
(Where a communication is made in the ordinary course of business to 
a typist, there is no publication such as will justify an action for alleged 
defamatory statements, more so when the communication is made on 
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DEFENCE. 

389 

LIBEL 

DEFENCE to a Claim by Manufacturers for Libel 
published in a Newspaper, (g) 

1. The defendant admits that he is the proprietor, editor 
and publisher of the weekly newspaper called the “Business 
Magazine”. 

2. The defendant admits that he printed and published in 
the said magazine the words set out in paragraph 3 of the plaint, 
but denies that the said words were reasonably capable of a de- 
famatory meaning or any of the meanings ascribed to them by the 
plaintiffs. 

3. In so far as the said words consist of allegations of fact, 
they are in their natural and ordinary meaning, true in subs- 
tance and in fact, and in so far as the said words consist of 
expressions of opinion they are fair comments made in good 
faith and without malice upon the said facts on a matter of public 
interest. 

4. The defendant does not admit any of the allegations in 
paragraphs 5 and 6 of the plaint. 

DEFENCE. 

390 . 

LIBEL 

DEFENCE to a Claim for publishing a Libellous Letter, 
setting up Qualified Privilege, (h) 

1. The defendant denies that the said words were capable of the 
alleged or any other defamatory meaning. 

privileged occasion, being made by an attorney in reply to serious 
charges made against his client). 

(f) Limitation : Arts. 24 and 25, Iiid. Lim. Act. 

(g) This is a defence of fair comment and not of justification : See Fraser 

on Libel, 7th Ed., p. 104-116 ; Union Benefit Guarantee Go. v. Thakorlal^ 
A. I. B. 1936 Bom. 114. For defence of ‘Justification’, see Pt. II, Ch. 
XVII, pp. 430-432 ; for defence of 'Privilege’, see Pt. II, Ch. XVII, 
pp. 434, 436. 

(g) This is a defence to Form No. 384. 

(h) Pfivileged eommunieatioii : In order that the occasion upon which a de- 

famatory statement is made may be privileged, it is necessary that the 
person to whom such statement is made, as well as the person making 
it, should have an interest or duty in respect of the subject-matter of 
such statement. It is for the defendant to prove that the occasion was 
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2, The said C. D, wanted to employ a manager of certain busi- 
nesses in which both he and the defendant were interested, and 
when the said C, D. made enquiries of the defendant with reference 
to the plaintiff, the defendant forwarded to the said C. D. the letter 
he had received from E.F. of and concerning the plaintiff, without 
malice towards the plaintiff and in the honest belief that every 
statement contained in the said letter was true, and with an honest 
desire to protect the interest of himself and the said O.D. The occa- 
sion of the alleged publication was therefore privileged. 

3. The defendant does not admit that the plaintiff would have 
been employed by the said C.D. as manager but for the alleged 
publication. 

PLAINT. 

391 . 

LICENCE. • 

CLAIM by Licensor against Licencee for Possession, (i) 

1. One A.M. died January 5th, 19..., leaving him surviving the 
plaintiff, his widow. 

2. On ly..., the plaintiff obtained a grant of letters 

of administration to the estate of the deceased. 

3. A.M., at the time he died, owned among other properties a 

house, No Street in hereinafter called ‘the 

said house*. 

4. Sometime before the death of A.M., the defendant came to 
live with him in the said house and was allowed to live there. 

5. After the death of A.M., the plaintiff allowed the defendant 
at his request to continue to live in the said house. 

privileged. If tlie defendant docs so, the burden of showing actual malice 
is cast upon plaintiff, but unless defendant dots so, plaintiff is not called 
upon to show actual malice : Per Lord Esher, M.U., in HeMditch v. 
Mcllwaine^ (1894) 2 Q. B. 51. Where a libel contains defamatory 
matter not referable to the duty or interest which gives rise to the pri- 
vileged occasion, such matter is outside the occasion and is not pro- 
tected ; and such excess of privilege in part of a defamatory publica- 
tion may also be evidence of malice as to the whole of it : Adam v. 
Ward^ (1917) A. C. 309. Cf. Hunt v. Great Northern Ry.^ (1891) 2 
Q. B. 189, folld. in Moti Lai v. Indra Nath, (1909) 1. L. E. 30 Cal. 
907 ; Toogood v. Spyring, (1834) 1 C. M. A R. 181. The privilege may 
be lost if it is made to an unnecessarily large number of persons : Bee 
Fraser on Libel, 7th Edn., p. 154. 

(i) Reference : Ma Oyi v. Maung Tet, A. I. R. 1934 Rang. 291 (A license can 
always be revol^d by the grantor, or in this case, by his administratrix. 



1054 Porms of Pleadings [ Pt. IV. 

6. On or aboat the plaintiff verbally requested the 


defendant to leave the said house within a week ; yet the defendant 
is continuing to stay in the said house. 

The plaintiff claims — 

(1) Decree directing the defendant to quit and vacate the 
said house. 

(2) Rs damages at the rate of Rs 

per day for xiae and occupation of the said house from 
up to the date of suit. 

(3) Further damages at the aforesaid rate until the defend- 
ant delivers up possession of the said house. 

PLAINT. 

392 * 

LICENC . 

CLAIM by Licencee against Licensor tor Revocation involving 
Breach of Contract, (j) 

1. By an agreement in writing, dated the defendant 

agreed with the plaintiffs to allow the flank wall of his building, 

and, therefore, provided there was some notice to quit, from the time of 
the receipt of that notice the defendants become no more than 
trespassers.). 

(i) Lease and license— distinction between : In the case of a license there is 
no interest in immovable property transferred to a licensee ; while in 
the case of a lease, there is a transfer or carving out of such interest in 
favour of the person in whose favour the lease is granted : Acting 
Secretary, Board of Revenue v. Agent, South Ind. By,, (1925) 
I. L. R. 48 Mad. 368 (F. B.). Cf. In re Burmah Oil Go,, (1933) I. li. R 
55 All. 874 F. B. (The Court has to look into the substance of the terms 
agreed upon and not to the nomenclature given by the parties) ; Bengal 
North Western diy. v. Janki Prasad, A. I. R. 1936 Pat. 362 (The 
essence of the matter is whether the intention of the parties was to 
transfer any interest in the land.). 

(i) Notice to quit : A licensee, unlike a lessee, is not entitled to a notice to 
quit : Oobinda Ghandra v. Nanda Dulal, (191b) 27 0. L. J. 523. But 
it has been held that he is entitled to some notice to quit, i,e,, some time 
to vacate : Ma Qyi v. Maung Tet, A. I. R. 1934 Rang. 291 ; Wilson v. 
Tavener, (1901) 1 Ch. 578 ; Garnish v. Stubbs, (1870) L. R. 5 C. P. 334. 
Cf. Sec. 63 of the Easements Act (V of 1882), ‘‘Where a licence is 
revoked, the licensee is entitled to a reasonable time to leave the pro- 
perty affected thereby and to remove any goods which he has been 
allowed to place on such property.*' 

(i) Reference : King v. Allen db Sons, (1916) 2 A. C. 54 (The agreement 
created no estate or interest in the land nor an. easement to which the 
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No Street in for bill-posting for a period 

of four years, at Rs a year, with liberty to the plaintiffs 

to erect a hoarding for the said purpose. 

2. By a registered lease, dated the defendant let the 

said building to one A. B, The said agreement with the plaintiffs 
was not referred to in the said lease and no assignment of the in- 
terest of the plaintiffs in the said building was made to the lessee. 

3. On the said A.B. refused, and he is still refusing, 

to allow the plaintiffs to post any bills upon the said wall or to 
erect any hoarding. 

4. By reason of the facts hereinbefore complained of, the plain- 
tiffs have suffered and are suffering damages. 

Particulars of damage : 

The plaintiffs claim — 

Rs damages. • 

PLAINT. 

393. 

LICENCE. 

CLAIM by Liceneee against Trespasser, (k) 

1. From September 19... until such time as is here- 

inafter mentioned, the plaintiffs were in possession of a piece of land 

specified hereunder with the leave and license of the 

owners thereof, and which they used as their courtyard and over 
which they had cattle troughs and a platform. 

2. On the defendants forcibly removed the said 

cattle trough and platfrom and took possession of the land by erecting 
buildings upon it. 

3. By reason of the premises the plaintiffs have been deprived 
of the use of the said land and have suffered damages : 

Particulaj's of damages :* 

The plaintiffs claim — 

(1) Possession of the said land. 

(2) Mandatory injuction directing the defendants to re- 
move the buildings they have erected upon the said land. 

(3) Rs damages. 

land was subject, but was only a license for a certain time, creating a 
personal obligation on the part of the licensor, and that ho was liable 
in damages for the breach of it.). Cf Kerrison v. Smithy (1897) 2 Q. B. 
445. Cf. Sec. 64, Easements Act (V of 1882). 

(k) Reference : Kanta Tewary v. Sheo Narain, A, 1. B. 1935 All. 123, lollg. 



1066 


Forms of Pleadings 


[ Pt. IV, 


PLAINT. 

394 . 

LIGHT AND AIR. 

CLAIM for Mandatory Injanetion to remove Obstruction to the 
Access of Light and Air to a House. (I). 

1. The plaintiff was and is the owner and occnpier of a dwelling 
honse, No Street, in the town of Calcutta, having windows 

Norlham v. Bowden, (18.j 5) 11 Ex. 70 ami distg. Manb^hal Rat v. Ram 
Ohulam, A. 1. 11. 1927 All. 633. 

(1) Acquisition of right to easement : See. 26» Ind.Lim.Act. But cases 
arising within the territories to which the Easements Act, 1882, has 
been extended (viz , to the Presidencies of Madras and Bombay, Coorg, 
and to the United Provinces of Agra and Oudh, Central Provinces and 
North Western Provinces) must be determined by the provisions of that 
Act, vide Sec. 29, Cl. ^4 of the Ind. Lim. Act, 1908. The Ind. Lim. Act, 
unlike the English Prescription Act, places light and air on the same 
footing ; and the object of the Prescription Act and of the provisions of 
the Ind.Lim.Act is not to operate an enlargement of the easement, but 
to provide another and more convenient way of acquiring such ease- 
ments— a mode independent of legal fiction and capalile of easy proof in 
a Court of law. The only amount of light for a dwelling house which 
can be claimed by prescription or length of time, without an actual 
grant, is such an amount as is reasonably necessary for the conveni- 
ent and comfortable habitation of the house. The right of air is co- 
extensive with the right to light. The obstruction with the access of 
air must be such as to cause what is called a nuisance to the house ; in 
other words, to render the house unfit for the ordinary puiqxises of 
habitation or business. There is no such right as a right to the un- 
interrupted flow of south breeze as such. The *‘45-dcgree rule** is not a 
positive rule of law but is a circumstance which the Court may take 
into consideration and is specially valuable when the proof of the ob- 
struction is not definite or satisfactory : Delhi and London Bank v. 
Hem Lall Dutt, (1887) I.L.R. 14 Cal. 839 ; Paul v. Robson, (1913-14) 
L.R. 41 I.A. 180 (The owner or occupier of a tenement in respect of 
which an easement of light has been acquired by prescription is entitled 
to a quantity of light the measure of which is what is required for the 
ordinary purposes of inhabitancy or business of the tenement, ac- 
cording to the ordinary notions of mankind. The question in an action 
for obstruction is whether the obstruction amounts to a nuisance.) ; 
Qanga Gharan v. Sntkari, (1931) 53 C.L.J. 604 ; Bahri Ralla Ram v. 
Shiv Ram, A.I.B. 1935 Lah. 79. Under Sec. 33, Easements Act, 1883, 
Expl. Ill, in case of obstruction to free passage of air, damage is 
substantial if it interferes materially with the physical comfort of the 
plaintiff, though it is not injurious to health, that is, although it may 
not amount to a nuisance. In considering the sufficiency of the light 
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on the east side thereof, viz., 2 dining room windows on the ground 
floor, and one drawing room window and one bed room window on 
the first floor, as shown in the plan hereto annexed and marked ‘A\ 

2. The plaintiff and his predecessors in title enjoyed the access 
and use of light and air to and for the said house through the said 
windows peaceably as an easement and as of right without 
interruption for 20 years prior to the disturbance hereinafter com- 
plained of, ending within two years next before the institution of 
this suit. 

3. The defendant, in 10..., erected a wall on the 

adjoining land belonging to him near to tlie said windows up to a 

height of feet and has thereby materially interfered with 

the access of light and air heretofore enjoyed by the occupants of 
the said house and has rendered the said house unwholesome and 
unfit for the ordinary purposes of habitati< 4 n. 

The plaintiff claims : — 

To have the said wall pulled down. 

the loeality and light eoiniug from other (piarters should be considered, 
but light to which the plaintiff may bo deprived at any time ought not 
to be taken into account : CoILh v. Home S Colonial Stores^ (1904) A.(/. 
170, folld. in Mi, Jadooie v. Mi, Kimm Ktm\ A.T.U. 1028 Pat. 10() ; 
Sarojini v. Krishna Lai, (1922) 36 O.L.J. 400 (There is no easement for 
free access of wiml.). The right under Hec. 26 of the liiin.Act eau b(i 
acquired even where one of the walls of the dominant tenement through 
the aperture of which light comes belongs to tlie owner of the adjoining 
servient fenement ; Jotindra v. Prohodh, (1032) I.I/.R. 50 Cal. 260. 

(1) Reliefs : When an easement right to light has been proved and its enjoy- 
ment has been interfered with, the defendant cannot ask to make 
compensation in the form of damages and thus ])iirchase compulsorily 
the right to make the dominant premises dark. 8i)e(dally when 
the amount of comj>eri8ation wouhl be miicli birger than the expenses 
of alterations so as to restore the light, an injunction requiring him 
to make such alterations should not he interfered with : Jotindra 
V. Probodh, supra. Whether the plaintiff must be content with 
an award of damages must depend on the circumstances of each 
particular case. If it is clear that damages Avill afford adequate 
relief to the injured party and the defendant has not ))ecn 
guilty of any higli-handcd action, or unneighbourly conduct, an 
award in damages is the appropriate remedy. If the pro- 
perty is still substantially useful to him, depreciation in value can 
be met by a decree for damages ; but where the defendant’s building 
deprives plaintiff to a very great extent of his best sources of light 
and incidentally to a large extent of the beneficial use of his 
property, damages would not be adequate relief : Ellerman Arracan 

133 
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PLAINT. 

395 . 

LIGHT AND AIR. 

CLAIM for Injunction to restrain threatened Obstruction to 
the Access of Light and Air to a House. 

1. (Same as in Form No. 394) 

2. (Same as in From No. 394) 

3. Since 19..., the defendant is engaged in erecting 

a wall on the adjoining land belonging to him near to the said 
windows, and threatens and intends to complete the erection of the 
said wall which, if not stopped, will materially diminish the light 
and air coming through the said windows and render the said house 
dark, unwholesome and unfit for the ordinary purposes of 
habitation. 

Rice and Trading Go. v. Paxundaiing Baxar Go., A. I. R. 1933 Kang. 
351. Where in a suit relating to an easement of light and air, the 
plaintiff seeks an injunction restraining the defendant from inter- 
fering with his right, the Court is entitled, in a proper case, to order 
an enquiry as to damages, even though it holds that the plaintiff 
in not entitled to injunction. No such enquiry can, however, be ordered 
when the plaintiff has not proved any damage : Abdulla v. Municipal 
Gorporation, Karachi, A. 1. R. 1939 Bind 39. In the case of an 
action for damages or for an injunction simpliciter, it is necessary 
for the plaintifl to show conclusively that there has been substantial 
interference with the physical comfort etc ; Ml, Panna v. Ram Saran, 
(1933) I, L. R, 55 All. 711; Walt Mohammad y . Batuk, A. I, R. 1936 
All. 517 (cases under the Easements Act) ; Qanga Gharan v. Satkari, 
(1931)53 0. L. J. 604. 

(1) Limitation : A title to easement is not complete merely upon the 
effluxion of the period mentioned in the Statute, viz., 20 years, and, 
however long the period of actual enjoyment may be, no absolute or 
indefeasible right can be acquired until it is so brought in question 
in some suit and, until it is so brought in question, the right is inchoate 
only and, in order to establish it when brought in question, the 
enjoyment relied on must be an enjoyment for 20 years up to within 
two years of the institution of the suit ; Siti Kanta v. Radha Qobinda 
(1929) I. L. R. 56 Cal. 927. Sec. 26 requires only the enjoyment and 
not the user to be brought down to a period within two years of the 
suit : Mangulal v. Ghandi Gharan, (1935-1936) 40 C. W. N. 222. 

(1) Parties to suit : The owner or the occupier of a dominant heritage 
may institute a suit for disturbance of the easement right : Sec. 33 
of the Easements Act (V of IS^2). Only those servient owners who 
have interfered with the plaintiff's right of easement need be added as 
defendants : Madan Mohan v. Sa$hi Bhusun, (1914-15) 19 C. W. N, 
1211, folld, in Sarja Narain v, Chandra, (192,4) 40 C. L. J. 74. 



Porms of Pleadings 


1069 


JPt. IV. ] 


The plaintilT claims — 

An injunction to restrain the defendant, his servants 
and workmen from continuing the erection of the said wall 
so as to obstruct or diminish the access and use of light 
and/or air to and for the said house. 

DEFENCE. 

806 . 

LIGHT AND AIR. 

DEFENCE to a Claim for Mandatory Injunction for 
Obstruction to the Access and Use of Light and 
Air to and for a House, (m) 

1. The defendant denies that the access and use of light and/or 
air to and for the said house through the said windows or any 
of them has been enjoyed by the plaintiffs and/or their predecessors 
in title for the said period of 20 years within the meaning of Sec. 
2G of the Indian Limitation Act, as alleged or at all. 

2. The alleged enjoyment during the statutory period was in- 
terrupted by the defendant erecting a in 

19..., and maintaining the same until 

3. The said windows are not ancient windows. In 

the plaintiff rebuilt his house and opened new windows which did 
not receive the same cones of light as were enjoyed through the old 
ones and no easement respecting the new windows has been acquir. 
ed by enjoyment for the statutory period. 

4. The defendant denies that the said wall has materially in- 
terfered with the access of light and/or air to and for the said 
house through any of the said windows or has rendered the said 
house unwholesome or unfit for ordinary purposes of habitation 
as alleged or at all. 


(tn) Defence of interruptloo of enjoyment: Bee Explanation to Bcc. 26 of 
the Ind. Lim.. Act which provides that ** Nothing is an interruption 
within the meaning of this section uiiless where there is an ac^tual 
discontinuance of the possession or enjoyment by reason of an obstruc- 
tion by the act of some person other than the claimant, and unless 
such obstruction is submitted to or acquiesced in for one year after 
the claimant has notice thereof and of the person making or authoris- 
ing the same to be made.” 

(m) Defence of alteration of easement : Bai Hariyanja v. Tricamlal, (1902) 
I. L. R. 26 Bom. 374 (The easement claimed in respect of the new 
windows which did not receive the same cones of light as were enjoyed 
through the old ones, was quite distinct from the easement in respect 
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PLAINT. 

30T. 

MAINTENANCE. 

Hindu Law. 

CLAIM by Widow against her Husband’s surviving 
Coparceners, (n) 

1. The plaintifl is the widow of A. B. who, with his brothers, 
the defendants, constituted a joint Hindu family governed by the 
Mitakshara. 

of the old windows ; and, therefore, the easement respecting them could 
be applied only by enjoying it for the required length of time.), folld. 
\\\ Khaxam Sinrjhw. Ralla Ram, A. I. K. Lah. 839. Cf. Sec. 29 

of the liid. Easements Act, 1882. 

(m) Defence of extinguishment of easement : See Secs. B7*47, Ind. Ease- 

ments Act. , 

(n) Widow's right to maintenance: The duty of maintaining the widow 

devolves on the persons who take the property of the deceased undivided 
member of the family and the duty is dependent on the taking of the 
property : Lakshmi v. Veera Reddi, I. L. Fi. (1039) Mad. 877. A widow 
is not bound to reside with her husband's family, and the relatives of 
her husband have no right to compel her to live with them and she 
does not forfeit her right to property or maintenance merely on account 
of her going and residing with her family or leaving her husband’s 
residence from any other cause than unchaste or improper purpose : 
Kkradesincari v. Ilomcshwar, (1928-29) L. R. 50 I. A. 182, 190, 191. 
A widow who has bceii unchaste but has given up the life of unchastity 
should be given a bare maintenance : Bhikubal v. Hariba, (1925) 
I. L. R. 49 Bora. 459 ; Saihyabhama v. KesacarJiarya, (1910) I. L. R. 
39 Mad. 058. 

(n) Amount of maintenance : The maintenance should be such an amount 
as will enable the widow to live, consistently with her position as a 
widow, with the same degree of comfort and reasonable luxury ns she 
had in her hfisband's house, unless there are circumstances which 
nllectcd, one way or the other, her mode of living there : Kkradeshwari 
v. Homes h war, supra, folld. in Rajarti Kanta v. Sajani Sundari, 
(1033-31) L. R. 61 1. A. 29. As to whether the amount of maintenance 
should depend upon the private property of the widow, there is a 
difference of judicial opinion. According to the Calcutta High 
Court, so long as the widow has suDicient private means for her 
support she cannot claim maintenance from her husband's family : 
Jiamawati Kuer v. Manjhari Koer, (1906) 4 C. L. J. 74. According to 
the Madras High Court, the widow's right of maintenance is absolute. 
It is immaterial whether she has any private means of her own : 
Annapoornamma v. Veeraragfiava, A. I. R. 1940 Mad. 547. According 
to the Bombay and Nagpur High Courts, if she has ornaments of great 
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2. The said A.B. died January 10th, 1935, and, upon his death, 
the defendants came into exclusive possession of the joint family 
properties in which the said A.B. was a coparcener at the time 
of his death. The said properties are specified in Schedule “A'* 
hereto, and are hereinafter referred to as ‘the said properties*. 

3. On the plaintifl! left the residence of her deceased 

husband and has since been residing with her father at 

4. The defendants have not paid the plaintiff any maintenance 

allowance since in spite of several demands in writing 

made between..., and (or, the defendants have 

denied the plaintiff’s right to maintenance, stating how and when.), 

5. The average annual income of the said properties is 

Rs 


value which she does not require for hei*uae but is likely to dispose of, 
such matter may be taken into consideration : Gurushiddappa v. 
Parwaiewica, I. L, R. (1937) Boin. 113, folld, in Kriahnaji v. Anuaaya, 
A, I. R. 1939 Kag. 130. The Court should take into consideration the 
debts with which the family is burdened : Shridhar v. Stiahalf 1. li. R. 
(1938) Nag. 289 ; Afumpoornamma v. Veeraratjhava, I. li. R. 1940 
Mad. 547. 

(n) Arrears of maintenance : A widow is entitled not only to maintenance, 
but also to arrears of maintenance from the date of her leaving her 
husband’s residence (not for unchaste or improper purjioses) although 
she does not prove that she lias incurred debts in maintaining herself 
and gives no reason for change of residence : Ekradestvari v. llome^ 
shu-ar, (1928-29) L.R. 56 I. A. 182. Arrears of maintenance are a debt 
due to the person claiming it, although whether to allow i)a8t arrears 
or not or what amount should be allowed is in the discretion of the 
Court: Secretary of State v. Ahalyahai, 1. L.R. (1938) Bom. 454. In 
order to recover arrears of maintenance it is necessary to prove tliat 
there was a wrongful withliolding of maintenance for the period for 
which arrears are claimed. Past non-paynffcnt does not necessarily 
give a right of action : it is a prima facie proof of wrongful withholding ; 
and if it is coupled with a denial of right of plaintiff's maintenance 
it may constitute sufficient proof of wrongful withholding to entitle the 
plaintiff to arrears of maintenance : Raja Yarlayadda v. Raja Yarla- 
gadda, (1899-1900) L.R. 27 I. A. 151. In order to recover arrears of 
maintenance it is not necessary to prove demand for each year's 
maintenance as it became payable ; Raja Yarlayadda v. Raja Yar~ 
lagadda, supra. Cf. Ramarayudu v. Sitalakahnamma, A.I.I^ 1937 Mad. 
915 ; Panchakshara v. Patiammal^ A.I.R. 1927 Mad. 865. 

(n) Charge : In awarding maintenaricc to a widow against her husband's 
coparcener, prhna facie the charge must be on the husband's share in 
the joint family property and only in exceptional circumstances a Court 
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6. The SQiii of Rs.. a month is a reasonable sum for 

the plaintiff’s maintenance allowance, having regard to the income 
of the said properties, the position and status and the standard of 
living of the plaintiff and her deceased husband and the needs of 
the plaintiff for comfortable living. 

7. The sum of Rs is due to the plaintiff for 

arrears of maintenance. 

Particulars : 

The plaintiff claims — 

(1) A declaration that she is entitled to maintenance. 

(2) Rs arrears of maintenance. 

(3) Futore maintenance at Rs per month. 

(4) A declaration of charge on the said properties or a 
sufficient part thereof for the payment of such main- 
tenance. 

« 

Note : The plaintiif ought to ask for a declaration of her right to maintenance 
if her right has been denied by the defendants or any of them. 


may declare a charge on a larger extent of the joint family property : 
Ramarayudu v. Sitalakshmamma, A.l.R. 1937 Mad. 915. 

(n) Interest :• Interest on arrears at the Court rate of interest may be 
allowed from the date of the decree : Shridhar v, Sitabai, A.I.R 1938 
Nag. 198 ; cf. Saraswati v. Sheoratan, (1934) I.L.R. 12 Pat. 8C9.*: 

(n) Maintenance and bona fide transferee : See Akfioy Kumar v. Corpn, of 
Calcutta, (1915) l.L.R. 42 Cal. 625. 

(n) Cost : Cf. Shridheu' v. Siiabaif supra (When costs should be payable from 
joint family and not by any individual member). 

(n) Limitation ; For arrears of maintenance, Art. 128, for declaration of 
right to maintenance, Art. 129, for enforcement of maintenance 
charged on immovable property, Art. 132, Sch. 1, Ind. Lim. Act. 

(n) Effect of The Hindu Women's Right of Property Act (XVllI of 1937) as 
amended by Act XI of 1938 : Sec. 3(2) provides that ''When a Hindu 
governed by any^achool of Hindu law other than the Dayabhaga school 
or by customary law dies having at the time of his death an interest in 
a Hindu joint family property, his widow shall, subject to the provisions 
of sub-section (3), have in the property the same interest as he himself 
had." Sub-sec. (3) of that section provides that "Any interest devolving 
on a Hindu widow under the provisions of this section shall be the 
limited interest known ns a Hindu woman's estate, provided however 
that she shall have the same right of claiming partition as a male 
owner.” Sec. 4 provides that ' Nothing in this Act shall apply to the 
property of any Hindu dying intestate before the commencement of 
this Act.'* The effect of this new enactment is that widows whose 
husbands died after the commencement of the Act, will not be required 
to hie suits for maintenance. They will be entitled to file suits for parti- 
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DEFENCE. 

908 

MAINTENANCE. 

Hindu Law. 

DEFENCE by the surviving Coparceners of the Widow’s Husband 
to Claim for Maintenance, (o) 

1. The properties mentioned in paragraph 2 of the plaint are 
the separate properties of the defendants, and the plaintiff’s husband 
was not a coparcener with the defendants or any of them in any of 
the said properties at the time of his death. 

2. If, which is not admitted, the plaintiff’s husband was a 
coparcener with the defendants or any of them in any of the said 
properties at the time of his death, the defendants say that, since 
leaving her husband’s residence in.......... the plaintiff has been 

living an unchaste life (give particulars) ^nd has forfeited her right 
to maintenance, if any. 

Or, 

The said properties are burdened with debts for which the 
plaintiff's husband was jointly liable with the defendants (here give 
particulars of debts). After payment of the said debts there will be 
nothing loft for payment of maintenance to the plaintifl*. 

Or, 

The defendants deny that the plaintiff made the alleged or 
any demand for maintenance. By not making any demand for 
maintenance ever since she left her husband’s residence, the plaintiff 
induced the defendants to believe that her claim for maintenance, if 
any, had been abandoned and the defendants have in consequence, 
not set aside any portion of the annual income of the said property 
to meet her claim for arrears of maintenance, 

3. In the alternative, the defendants say that the average 

annual income of the said properties is only Rs and the 

amount claimed as maintenance is excessive, 

4. {If such he the case) That portion of the plaintiff’s claim 
for arrears of maintenance, which is beyond 12 years of the date 

tion and accounts against the defendants if the latter were in possession 
of the joint family properties. But widows, whose husbands^died before 
the commencement of the Act, will have to file suits for maintenance. 

(o) This is a defence to Form No. 397. See notes under the said Form. 
For defence of abandonment of right to arrears of maintenance, See 
Panehakahara v. Pattammah 4- 1* R« 19:^7 Mad. 865. 
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of the death of her husband is barred by the Statute of Limita- 
tions. 

5. The plaintiff has got jewellery which she does not require 
for her personal use. The value of the said jewellery would be 
about Rs 

PLAINT. 

399. 

MAINTENANCE. 

Hindu Law. 

CLAIM by Wife against her Husband for Maintenance, (p) 

1. The plaintiff is the wife of the defendant to whom she was 

married on 19.... 

2. The defendant is a profligate youth addicted to drink. 

3. In 19..., the defendant kept a concubine in 

his house and thereafter bqgan habitually to ill-treat and neglect 
the plaintiff by refusing to render her conjugal rights and by con- 
fining her in a room from time to time and for hours together. 

(p) Wife’s right of maiiitenaDce : The maintenance of wife is a matter of 
personal obligation arising from the very existence of the relation and 
quite independent of the possession by the husband of any property, 
ancestral or self acquired : Jay anil v. Alamatu^ (1004) I. L. R. 27 Mad. 
45 ; Appihai v. Kliimji Gooverji, (1036) I. L. 11. CO Bom. 455. If he 
neglects or refuses to maintain his wife, which he is legally bound to 
do, she would have no option but to have recourse to law ; Ilanu- 
mayamma v. Official Receiver, A. I. R. 1010 Mad. 740. The first 
duty of a Hindu wife, however, is to submit to her husband’s authority 
and to stay under his roof and not to quit his house without any 
adequjite excuse or justifying cause. If, however, tlie husband by 
reason of his misconduct, or cruelty in the sense in which that term 
is used by the English Matrimonial Courts, or by his refusal to main- 
tain her, or for any other justifying cause, makes it compulsory or 
necessary for het to live apart from him, he must be deemed to have 
deserted her, and she will be entitled to separate maintenance and 
residence ; Bai Appihai v. Khimji Gooverji, supra. Thus, where a 
husband kept a Mqhomedan woman and by such conduct compelled 
the wife, under her religious feelings, to leave the house, it was held 
that the husband was bound to give maintenance to his wife : Oobind 
Per sad v. Dowlut, (1870) 14 Suth. W. R. 451, The wife is entitled to 
maintenance when the husband habitually treats her with cruelty 
and such violence as to create the most serious apprehension for her 
personal safety : Matanyini v- Jogendra, (1892) I. L. R. 19 Cal. 84 ; 
lefd. to in Ram Bharosey v. Sheo Dei, (1939) I. L. R. 14 Luck. 36G. 
It is not necessary for her to prove that she has been subject to repeated 
violence ; mere delay in bringing a suit for maintenance is no causp 
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4. On the defendant, without any justification, beat 

the plaintiff violently with a stick and forcibly tamed her oat of 
his house, whereapon she was compelled, as her parents were not 

alive, to come over to the house of a relative, with whom 

she has been staying since. 

5. The defendant owns several house properties in and outside 

yielding an average annual income of Rs 

6. The defendant has not paid the plaintiff any maintenance 
allowance since she was turned out by him. 

7. The sum of Rs a month is a reasonable allowance 

for the plaintiff's maintenance, having regard to the income of the 
defendant and his position, status and mode of living and the needs 
of the plaintiff for comfortable living. 

8. The plaintiff cannot continue to live in the house of her said 
relative for any length of time and she ha^ not any other relative 
with whom she can live. 

The plaintiff claims — 

(1) Payment of maintenance every month at Rs 


(2) Rs arrears of maintenance calculated at 

the said rate from up to the date of suit. 


(3) Provision for her residence at one of the houses 
owned by the defendant. 

for its dismissal: Ude Singh y. Mt, Datilat /ifaMr, (1935) I. L. 11. 16 
Lah. 892, 

(p) Amount of maintenance : It is an error to suppose that it is to a starv- 
ing maintenance that a wife is entitled and that she can claim only 
such amount, if any, which will be kit as residue after all the com- 
forts of the husband and his family are assured. She gets the main- 
tenance as of right and gets it on such a computation as would enable 
her to live consistently with her position as the wife of her husband 
with the same degree of comfort and reasonable luxury as she would 
have in his house for the deprivation of which, not she but her husband 
and his family were responsible: QaJ&ndra v. ( 1938) 68 

C. L. J. 559. • 

(p) Bight to arrears : A Hindu wife whose residence in her husband’s house 
has been made impossible for no appreciable fault of hers, and who 
resides with her father, is entitled to arrears of maintenance from the 
date of her leaving her husband’s residence, although she docs not prove 
that she or her father has incurred debts on account ofdicr main- 
tenance : Qajendra v. Sulochana, supra, 

(p) Unehastlty of wife : Under the Hindu law, a wife is not entitled to 
maintenance from her husband if at the time of the suit ^he is living in 
adultery and persists in her yic^us cdq^e in life : Debt Saran y. 
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PLAINT. 

400 . 

MAINTENANCE. 

Mahomedan Law. 

CLAIM by Wife against her Husband for Maintenance, (q) 

J . The parties are Mahoniedans of the Shaft sect. 

2. The plaintiff was on the .....day of ID..., 

married to the defendant at 

3. After the said marriage the defendant cohabited with the 

plaintiff until , when he deserted her and has not since 

contributed anything towards her maintenance. (Gi\e particulars 
of desertion). 

4. The Slim of Rs is a reasonable sum for the plaintiff's 

maintenance. 

The plaintiff claims — 

(1) Rs arrears of maintenance from 

up to the date of suit. 

(2) Rs X)er month as maintenance during the con- 

tinuance of the marriage. 

DEFENCE. 

4 - 01 . 


Daulata Shuklaiv, (1917) I. L. R. 39 All. 234 ; Kishanji v. Lakshmi, 
A. T. R. 1931 Rom 28G. If the wife completely renounces her immoral 
course of conduct, her husband is liable to pay a starving allowatice. 
But if the unchaste wife wishes to enforce her right to bare maintenance 
against her husband on the ground that she has ceased to live a life 
of unchastity and returned to the path of virtue, that case should be 
definitely pleaded and supported by definite evidence : Jeem Ammal 
V. Ranr/anathaj (1939) 2 M. L. .T. 294. 

(p) Note : On other points, see notes under Form No. 397. 

(q) Claim for maintenance : If the husband neglects or refuses to maintain his 

wife without any lawful cause, the wife may sue him for maintenance. 
According to the Shaft school of Mahomedan law, wife is entitled to 
recover from her husband arrears of maintenance : Mahamed Haji v. 
Kalimabi, (1918) I.L.R. 41 Mad. 211. According to the Hanafi law she is 
not entitled to arrears of maintenance but only to future maintenance 
during continuance of marriage : Abdool Futteh Moulvie v. Zabunnessa 
Kkatnnj (1881) I. L. R. 6 Cal. 631, folld. in Mt. Ismdbai v. Umar Md. 

• Sidik, A.l.R. 1930 Sind 11. An ante-nuptial agreement providing for 
maintenance to the wife in the event of disagreement is not against 
public policy and is enforceable : Mt. Hamidan v. Md. Umar, A. I. R. 
1933 Lah. 63 (2) ; Ahmad Kasim v. Khatun Bibi, (1932) I. L. R. 59 
Cal. 833 ; Abbas AH v. Naxemunessa (1938-39) 43 C.W.N. 1059. 
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MAINTENANCE. 

Mahomedan Law. 

DEFENCE to a ClainL by Wife for Maintenance, (r) 

1. The defendant admits his marriage with the plaintiff, 

2. On or about 19..., the plaintiff voluntarily left the 

defendant and has since been staying with her parents and has 
refused to perform her marital duties. 

3. The defendant has always been ready and willing to main- 
tain the plaintiff upon condition of her living with him. 

4. The claim for maintenance is excessive. 

5. Save what is hereinbefore expressly admitted, the defendant 
denies all other the allegations in the plaint. 

PLAINT. 

4oa. 

MAINTENANQE. 

Burmese Buddhist Law. 

CLAIM by Wife against Husband for Maintenance, (s) 

1. The parties were and are Burmese Buddhists. 

2. The plaintiff was on the day of 19..., 

married to the defendant at and thereafter they lived 

together as husband and wife until when they separated 

on the defendant contracting a second marriage. They have since 
been living separately. 

3. Since their separation aforesaid the defendant has not con- 
tributed anything to the maintenance of the plaintiff. 

The plaintiff claims — 

Rs ,a month for maintenance. 

PLAINT. 



(r) Defence of voluntary desertion by wife : lifee Muhmud AH v. MU Ghulam 
Fatima, A.I.R. 1935 Luh. 902. 

(r) Defence of willingness to maintain wife : See Md, Axixullah v. Abdul 
JJalim, A.I.R. 1935 Oudh 285. , 

(r) Other defences : (1) Disobedience of the wife : A (the wife) v. B (the 

husband), (1897) I. L. K. 21 Bom. 77, 82, unless such disobedience is a 
result of refusal of payment of prompt dower : Bailie 442 ; (2) that 
the wife is too young for matrimonial intercourse * Baillie 441. 

(s) Reference : Ma Saw Nwe v. U Aung Soe, A.I.R. 1939 Rang. ^23 (Under 

Buddhist law there is a positive duty cast on the husband to maintain 
his wife. Hence, a suit for maintenance by Burmese Buddhist wife 
against her husband, wbo is living separately from her would lie. But 
in such a suit a claim for arrears of mahitenance cannot be sustained). 
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MALICIOUS ABUSE OF PROCESS. 

Malicious Arrest. 

CLAIM tor Damages tor Malicious Arrest (t). 

1. In Suit No of 19..., on the file of the Small Cause 

Court of the defendant obtained a decree against the 

plaintifE for Rs. 200/-, payable in equal monthly instalments of 

Rs. 20/-, the first payment to be made on and the subsequent 

payments by the of each subsequent month. 


(t) Reference : Sudhangshu SekJiar v. Hari Gharan, (1931-32) 36 G.W.N. 
809 {Per Pankridge J., at p. 814, 815, "When one party to a suit makes 
a statement to the Court without reasonable or probable cause for the 
purpose of obtaining a more drastic order against his opponent than 

would otherwise be passed, his conduct amounts in law to malice 

A Court may have ample jurisdiction under O.XXI, r. 30, C.P. Code 
to issue a warrant of wrest without previously serving a notice on the 
judgment debtor but I do not think it is necessary for a plain- 

tiff who brings a suit in respect of an illegal process to show that the 
order of which he complains is in the circumstances of the case wholly 

wrotig or without jurisdiction The allegations of the plaint are 

allegations appropriate to support an action for damages for abuse of 

process analogous to an action for malicious prosecution It is 

not necessary to aver and prove that the proceedings terminated in the 
plaintiff's favour as in an action for malicious prosecution, because this 
is not a case in vrhich the proceedings are capable of terminating in 
plaintiff's favour in the sense in which an acquittal in a criminal prose- 
cution can be regarded as a termination in favour of the accused.” Cf. 
Velji Bkimsey S Go. v. Bachoo, (1925) I. L. R. 48 Bom. 691 (Where 
a judgment'crcditor, who had obtained a decree against the estate of 
a deceased person in the hands of the defendants, caused and procured 
the arrest of one of the defendants in execution of his '.decree, it was 
held that the warrant of arrest was bad and illegal and the plaintiff 
was entitled to damages for wrongful arrest.), distd. in Madan Lall v. 
Lakshmi Narain, A.l K. 1939 Pat. 13 (in which the plaintiff was held 
not entitled to damages because the decree as made against him was 
silent as to whether it should be executed only against the property or 
assets in the hands* of the plaintiff and in such circumstances the judg- 
ment-creditor may execute the decree by proceeding against the person 
of the judgment-debtor and if he docs so however maliciously, he cannot 
be said to be actuated by any unreasonable or improper conduct so as 
to found a suit for damages for malicious arrest. Where the decree, 
rtill exists and has never been set aside, in order to succeed in an 
action for malicious arrest the plaintiff has to show in the first instance 
that the original civil action out of which". the alleged injury arose has 
been decided in his favour and, secondly, that the defendant maliciously 
and without reasonable or probable cause procured his arrest and then 
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2. Thereafter the defendant on maliciously and 'without 

reasonable or probable cause, made a false affidavit in support of an 
application for execution of the said decree by the arrest and deten- 
tion in civil prison of the plaintiff and procured an order from the 
said Court under O. XXI, r. 37 of the Civil Procedure Code, dated... 

for the issue of a warrant for the plaintiff's arrest instead of a 

notice, and in execution of the warrant issued by the said Court, 
maliciously and without reasonable or probable cause procured the 
plaintiff to be arfested by the bailiff of the Court on the 

at the office of the company where the plaintiff 

was employed as a clerk. The same day the plaintiff obtained 
his release by payment to the bailiff of the whole of the decretal 
amount. 

3. The said affidavit was false in the following particulars : 

(a) It was stated in the saidL affidavit that the plaintiff 

had made default in payment of the first instalment under 
the decree, whereas the plaintiff had paid the first instal- 
ment to the defendant on 

(b) It was stated in the said affidavit that the plaintiff 
was likely to abscond or leave the local limits of the juris- 
diction of the Court unless a warrant instead of a notice 
were issued against him, whereas the plaintiff was an 

employee of the said company and, in 

he had no intention of absconding or leaving the jurisdiction 
of the Court. 

4. The plaintiff came to know about* the steps taken by the 

defendant for his arrest and about the contents of the said affidavit 
on 

5. By reason of the facts hereinbefore complained of, the 
plaintiff has been greatly injured in his credit end reputation. 

The plaintiff claims — 

Rs damages. 

he, of course, has to establish the injury and the damage as a result of 
his arrest.), follg. Paj Chunder v. Shama Soondari, (1879) I.L.R. 4 Cal. 
583. Gf. Ram Kiahan v. Baadev LaU A.I.B. 1934 Lah. 170 (Damages 
cannot be awarded to witnesses against whom warrants of arrest are 
wrongfully served). • 

(t) Arrest— what amounts to : An arrest of a person by a duly authorised 
officer is accomplished if the officer lawfully touches him : U Thwe v. 
A Kim Fee, (1929) I. L. B. 7 Rang. 598. Of. Berry v. J^maon, (1827) 
6 B. & C. 528. 
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DEFENCE. 

4 « 04 «. 

MALICIOUS ABUSE OF PROCESS. 

Malicious Arrest. 

DEFENCE to a Claim for Malicious Arrest, 

1. The decree mentioned in paragraph of the plaint 

provided that in default of payment of any one instalment, the 
plaintiff would be entitled to execate the decree for the entire 
balance for the time being remaining due. 

2. The plaintiff made default in the payment of the first instal- 
ment payable in terms of the said decree. 


3. In 19 the plaintiff sent away his wife and 

children to and he admitted to one A. 15. that he himself 


would soon give up his Calcutta residence and join them. A. B, 

verbally communicated th^ said fact to the defendant on 

The defendant therefore had reason to think that he (the plaintiff) 
entertained the intention of leaving the local limits of the 
jurisdiction of the Court. 

4. The plaintiff is involved in debts and he has got no im- 
movable properties within the jurisdiction of the Court. The 
defendant reasonably apprehended that if the plaintiff left the 
jurisdiction of the Court, the defendant would not be able to realise 
his dues under the decree, 

5. The defendant denies that the plaintiff was arrested by the 
bailiff. The said bailiff did not touch the plaintiff’s person but 
intimated to him the purpose nf his visit, whereupon the plaintiff 
paid him the amount of the decree and the bailiff upon receiving 
such payment did not arrest him. 

6. If, which is not admitted, the plaintiff was arrested by the 

(t) Cause of action' : To ehiim damages it is essential that the arrest is 
procured maliciously and without reasonable or probable cause : 
U Thwe v. A Kim Fee, (1929) I. L. R. 7 Kang. 598. If there be reason- 
able or probable cause, no malice, however distinctly proved, will make 
defendant liable ; but when there is no reasonable or probable cause, 

malice is to be inferred from the facts proved the term 

malice in this form of action is not to be considered in the sense of spite 
or hatred against an individual, but of malus animus, and as 
^denoting that the party is actuated by improper and indirect motives : 
Psr Farke J., in Mitchell v. Jenkins, (1833) 5 B. & Ad. 588. 

(t) Limitation : In a suit for compensation for malicious arrest by a Police 
Inspector, the Article applicable is Art. 2 and not Art. 36of theind. 
Liin. Act: Sharifut Hasan v. Laehmi, A. I. E. 1932 All. 16. 
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bailiff, the defendant denies that he without reasonable or probable 
cause procured the said order for his arrest or without reasonable or 
probable cause procured him to be arrested by the bailiff or that by 
doing what he did he acted with any malice towards the plaintiff. 

7. Save what is hereinbefore expressly admitted the allegations 
in the plaint are denied. 

PLAINT. 

405 . 

MALICIOUS ABUSE OF PROCESS. 

Malicious Temporary Injunction. 

CLAIM for Damages for a Temporary Injunction 
wrongfully obtained, (u) 

1. In 19 ...1 the plaintiff began to construct a build- 
ing on his land, premises No. Street in for 

purposes of his business. • 

2. The defendant, on 19 ..., maliciously and without 

reasonable or probable cause commenced a suit against the plaintiff 

in this Court (Suit No. of 19 for a declaration of 

title to, and for recovery of possession of, tho said land and, on 

19 maliciously and without reasonable or probable 

cause procured an order of temporary injunction restraining the 
plaintiff from going on with the building operation on tho said laud 
until the disposal of the said suit, as a result whereof the plaintiff 
was compelled to stay further progress of the construction of the 
building. 

3. The said suit was heard on the merits and dismissed 

on 19..., and the appeal preferred by the defendant 

from the said decree (Appeal No of 19...) was dismissed 

on 19... 


(u) Cause of action : In Bhut Naih v. Ghandra Benode, (1912) 16 0. L. J. 34. 
Mookerjee J., held that where the defendants have unlawfully interfered 
with the exercise of property rights by the; plaintiff, they, must be h eld 
to have committed an act in the nature of trespass to property, and are 
consequently liable in an action for trespass and it is not necessary for 
the plaintiff to prove any malice or want of reasonable or probal)le 
cause. Tlie principle of this decision seems to have been affirmed in a 
Full Bench case of the Calcutta High Court : Norendra ^v. Bhusan^ 
(1920) 31 C. L. J. 495. In a later case of the said High Court, Har 
Kumar v. Jagat Bandhu, (1926) I. L. R. 53 Cal. 1008. it was held that a 
suit for damages for wrongfully obtaining a temi)orary injunction is 
maintainable but their fjordships B. B. ^Ihose and Cammiadc; JJ„ did 
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4. By reason of the premises the plaintiff was deprived of 
the nse of his property and some of the building materials collected 
by him on the said land deteriorated and partially disappeared and 
the plaintiff was injured in his credit and has suffered damage. 
Particulars of special damage : 

The plaintiff claims — 

Rs damages. 

PLAINT. 

4oa 

MALICIOUS PROSECUTION. 

Malicious Civil Proceedings. 

CLAIM tor Damages tor a Malicious Petition to adjudicate 
the Plaintitt an Insolvent, (v) 

1. The plaintiff is a banker and money-lender carrying on 
business in Rangoon. » 

not express any opinion as to what the plaintiff must prove in order to 
succeed in such a suit. In a still later case of the said High Court, 
Imperial Tobacco Go. v. A. Bonnan, (1927) 46 C. L. J. 455, 481, Rankin 
O. J. expressed his dissent from the view expressed in Shut Nath v. 
Chandra Benode^ (1912) 16 G. L. J. 34, that apart from malice or want 
of probable cause a plaintiff can recover damages in an independent 
suit upon mere proof that an injunction was granted to restrain him 
from doing what has since been held to be within his rights. 
The case in Bhut Nath v. Ghandra BenodCy supra has been considered 
in Rama Row v. Somasundaram^ (1928) 1. L. R. 51 Mad. 642, in 
which it has been held that an action does not lie on the footing of 
trespass on an injunction wrongfully issued by a Court against the 
party who moved the Court for the injunction, the injunction not being 
without jurisdiction and there being no want of malice or want of 
reasonable or probable cause. Bhut Nath^s case has, however, 
been followed by the Lahore High Court in Beans v. Arthur Minok, 
A. 1. R. 1922 L»h. 303, in which case it has been held that a suit for 
compensation in respect of tortious temporary injunction lies and if it 
is necessary to prove malice, such malice can be inferred on proof 
that there were no sjifficient grounds for an application for temporary 
injunction and that the plaintiff has sustained some substantial injury. 
In this state of authorities, it is submitted, that the plaintiff ought to, 
if he can, plead malice and want of reasonable or probable cause. 

(a) Limitation : For compensation for injury caused by an injunction 
wrongfully obtained, the period of limitation is, under Act 42, Ind. Lim. 
Act, 3 years from the date when the injunction ceases : Mohini Mohan v. 
Surendra, (1915) I. L. R. 42 Cal. 550. 

(v) Cause of action and place of suing : The dismissal of the petition and 
damage to the plaintiff's reputation and to his business sre parts of the 
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2. On 10th October, 19..., the defendants inalicionsly and with- 
out reasonable or probable cause filed a petition in the District 

Court of under the Provincial Insolvency Act, praying 

that the plaintiff might be adjudicated insolvent. 

3. The plaintiff contested the said petition and Lho same was 

dismissed on 19... 

4. In consequence of the filing of the said petition the plaintiff 
was greatly injured in his credit and reputation and was hampered 
and injured in the transaction of his business and incurred expenses 
and thereby suffered damages. 

Particulars of special damage : 

The plaintiff claims — 

Rs damages. 

PLAINT. 

MALICIOUS PROSECUTION. 

Malicious Civil Proceedings. 

cause of action : Mnrujappa Ch^tfyar v. Galliara, (1935) I. L. K. 13 
Rang. 330. The conimcncemcnt of proceedings in hankrnpti^y against 
a trader, or the analogous process of a petition to wind up a comi>any, 
is in itself a blow struck at the credit of the person or lioniiTany whose 
afhiirs arc thus brought in question : Quartx Hill Gold Mininy On. v. 
KyrCi (1S83) 11 Q. R. D. G71 [Per Rowen, L. J., ‘‘In the present day 
and according to our present law the bringing of an ordinary action 
however maliciously and however great the want of reasonable and 
probable cause, will not support a subsequent action for malicious pro- 
secution. This general rule is no doubt subject to certain excei)tion hi 
case where proceedings involve cither scandal to reputation or the pos- 

siVde loss of liberty to the person and wlicii proceedings of 

that kind have been taken falsely ami maliciously witlioiit reasonable 
and probable cause, then in as much as an injury lias been done, the law 
gives a remedy. In its very nature tlie presentation or the prosecution 
of an indictment involves damage, which cannot he after- 

wards repaired by the failure of the proceedings, to the fair fame of the 
person assailed, and for that reason, as it|ieems to me, the law considers 
that to present and prosecute an indictment falsely and without reason- 
able or probable cause, is a foundation for a subsequent action for a 
malicious prosecution.*’), refd. to in Mohini Mohan v. burendrat (1915) 
I. L. R. 42 Cal. 550, 554, appld. to case of malicious prosecution under 
the Legal Practitioners’ Act, in Nityanaml v. Babu Rain, A^. I. II. 1937 
All. 506, on appeal, Babu Ram v. Nityanand, I. L. R. 19.39 All. 221, 
and to a malicious stay order whereby the plaintiff was prevented from 
carrying on his business, in Ah Fony v. Nam Kee, (1934) I. L. R. J2 
Rang. 289. 
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CJLAIM for Damages for Malioloas Petition to wind up 
a Company, (w) 

1. Tho plaintiff company (hereinafter called ‘the company’) 
is a company incorporated under the provisions of the Indian 
Companies Act VII of 1913. 

2. Before the time material hereto the defendant held 200 
shares of Rs. 10 each in the capital of the company. 

3. The defendant, on 19..., after he had sold his said 

shares (through certain brokers) to one D. D. and the company 
had registered the transfer, falsely, maliciously and without reason- 
able or probable cause presented a petition to this Court to wind up 
the company. 

4. The said petition was false in the following particulars : 

(i) It was alleged in the said petition that the company 
had suspended its business for a whole year, whereas, at the 
time of presenting the petition the company was an existing 
and going concern and had not suspended its business as 
alleged or at all. 

(ii) It was alleged in the said petition that the company 
was unable to pay its debts, whereas, at the time of present- 
ing the petition, the company had valuable property and it 
had sutricient assets to meet its current, contingent and pos- 
sible liabilities and it had never failed to pay any of its 
debts as alleged or at all. 

5. At the time of presenting the petition the defendant was 
not a shareholder of the company. 

iy. Upon discovering that the transfer of his shares had been 
registered by the company before he presented the petition, the de- 
fendant gave notice to the company that the petition would be with- 
drawn, and it was ultimately dismissed with costs on the 

19... 

7. By the presentation of the petition the company was greatly 
injured in its credit and reputation. 

The plaintiff company claims — 

Rs damages. 

PLAINT. 

408 . 

MALICIOUS PROSECUTION. 

(w) Reterenee ; Quartz Hill 0 old Mining Co. v. Eyre, (1883) 11 Q. B. D. 674, 
See notes under Form- No. 406, 
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Malicious Criminal Proceedings. 

CLAIM tor Damages tor Malicious Prosecution of the 
Plaintitt in a Criminal Couit. (x) 

1. The plaintiff carries on business in petrol lamps in Calcutta, 

2. The defendant, on the 19..., maliciously and 

without reasonable or probable cause, preferred before the sub- 
divisional magistrate of Dhanbad a complaint against the plaintiff 
charging him with having sold and delivered to him (the defendant) 
as new an old lamp patched up and revarnished, and procured the 
said magistrate to issue a warrant for the arrest of the plaintiff and 

caused the plaintiff to be arrested on the 19..., at 

and detained in a lock-up until and to be sent for trial 

(x) Place of suing : Ct, Alexander Brault v. Indrakrishna, (1933; J. L. R. 
60 Cal. 918. 

(x) Malicious prosecution— what the plaintyt must prove: Hoc 'Parti- 
culars*, Pt. II, Ch. XX, pp. 49G-498 ; Mauji Ram v. Ghaturbliuj, 
A. I.R. 1939 P. C. 225 ; (Jobind Ram v. Kaju Ram, A. I. R. 1939 
Lah. 50-1 ; Issardas v, Assuiomal, A. 1. R. 1940 90 ; Raic/t Ghand 

V. Kwtj Behariy A. I. R. 1910 Oudh. 320. Tlie definition of ‘‘piusecu- 
tion** is not limited to prosecution before a magistrate of Criminal 
Court. Thus, an application for sanction under S. 19.5, Cr. 1*. C. where 
notice is issued to the. defendant to show cause, is malicious prose- 
cution : Robindra v. Jogendra, (1928-29) 33 C. W. N. 79, so also 
proceedings taken under S. 470, Cr, P. C. : Nagannidl v. JhabarmuH 
(1933) I. L. R. GO Cal. 1022. 

(x) Parties to suit : See “Particulars**, Pt. II, Ch. XX, pp. 496-198 ; RagJni- 
bar Dayal v. Kalhiy A, I. R. 1940 All. 231. (The defendant to be liable 
must be substantially re8ix)ii8iblc for the prosecution) ; Issardas v. 
Assiidomaly supra (person instigating false and malicious prosecution 
is liable. It matters little that he was too careful to come as a witness 
in the box). 

(x) Nature of damages supporting action : An action for malicious prose- 
cution can be supported by any one of three scts'of damages ; Firstly, 
damage to a man’s fame, as if the matter whereof he is accused l>e 
scandalous ; secondly, damages to his person, ns where a man is put iii 
danger to life, limb or liberty ; thirdly, damage to his property, as 
where he is forced to expend money in necessary charges to acquit 
himself of the crime of which he is accused. In all such cases, it must 
be proved that there was' legal damage suffered as a consequence of 
the institution of these proceedings : Narayana Mudali v. Peria 
Kalatkiy A. I. R. 1939 Mad. 783. Cf. Alt Mohamed v. Zaldr Ati (1931) 

I. L. R. 53 All. 771, 773 (in which Bennct J. held that it is only the 
two latter heads of damages which are recognised in India). 

(x) Special damages : Cost necessarily incurred by plaintiff in defending 
himself in the criminal charge can be recovered : BunnomaU v. Hiirry^ 
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on charges of cheating under Sections 417 and 420 of the Indian 
Penal Code. 

3. The plaintiff was tried on the said charges and acquitted 

on 19.... 

4. The plaintiff in consequence has been greatly injured in his 
character and reputation and had to incur expenses in defending 
himself. 

Particulars of special dajnages. 

The plaintiff claims — 

Rs damages. 

(lass, (lcSS2) I. L. K. 8 Cal. 710; Vithoba v. Bhimai, A. I. R. 1925 
Nag. 210. Rut where it is found that the phiiutiff has not spent any- 
thing towards the expense of the defence the amount being ijaid by 
another person, and there being no li ibility to repay the amount so 
provi<led, no rlainager can be awarded : Gyasiram v. Kishorer A. I. R. 
lOdO All. 1(5'). 

(x) Malice and absence of reasonable and probable cause : In deciding 
whether there is absence of reasonable and probable cause for the 
prosecutioj), the Court can only have regard to the facts known at tlie 
time of the presen tatioji of the complaint. Malice may be implied 
when there is absence of reasonable and probable cause, but it does jiot 
necessarily follow from the fact that proceedings have been launched 
without reasonai)lc and probable cause that the person launching them 
did in fact act maliciously. Whether malice should be implied will 
be depending on the circumstances. It would be a proper inference 
if it is shown that the defendant acted recklessly : Abubiicker Ebrahim 
V. M. K, Javery, A. 1. R. 1040 Mad. tSl. The presence or absence of 
rcasonal)lc and probable cause is a question relating to the state of the 
mind of the accuser ajid has to be inferred from the facts of each 
particular case. The question whether the inference from certain facts 
is correct or )iot is a question of law. Although in many cases the 
liiiding that the complainant’s case was false may lead to a presump- 
tion that the cbmplaiiiant had no reasonable and probable cau.se for 
bringing the complaint leaving him in an action of malicious prose- 
cution to rebut that presumption, in certain other cases such presump- 
tion may not arise 'at all merely upon the finding that the case was a 
false one : Fateh Ghand v. Kunj Bchari, A. I. R. 1940 Oudh. 320. 
When a prosecutor launches a prosecution based upon a statement 
which he knows to be untrue, and for which there is no reasonable and 
probable cause, that very circumstance would raise the inference that 
1 there was malice in his instituting the prosecution : Daw Yon v. U 
Min Sin, A. I. R. 1940 Rang. 230. 

(x) Criminal Judgment— as evidence : The judgment of the Criminal Court is 
admissible only for showing that the proceedings terminated in favour 
of the x>laintiff, butit is not evidence that the prosecution was false 
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PLAINT. 

408. 

MALICIOUS PROSECUTION. 

Malicious Criminal Proceedings. 

CLAIM for Damages for Malicious Prosecution of the 
Plaintiff in a Criminal Court, (y) 

(Form No. 31, Appendix A, C. P. Code). 

A. B., the above-named plaintiff, states as follows ; — 

1. On the day of 19 , the defendant ob- 
tained a warrant of arrest from.,. (a Magistrate of the said 


city, or as the case may be) on a charge of and the plaintiff 

was arrested thereon, and imprisoned for... (days, or hours. 


and gave bail in the sum of.. rupees to obtain his release). 

2. In so doing the defendant acted maliciously and without 

reasonable or ])robablo cause. ^ 

3. On the day of 19..., the Magistrate dis- 

missed the complaint of the defendant and acquitted the plaintiff. 

4. Many persons, whose names are unknown to the plaintiff, 
hearing of the arrest, and supposing the plaintiff to be a criminal, 
have ceased to do business with him : or in consequence of the said 
arrest, the plaintiff lost his situation as clerk to one K.F. ; or in 
consequence the plaintiff suffered pain of body and mind, and was 
prevented from transacting his business, and was injured in his 
credit, and incurred expense in obtaining his release from the 
said imprisonment and in defending himself against the said' 
comijlaint. 

and malicious, for a Civil Court must, in its own proceedings form its 
own judgment and cannot rely upon the reason and opinions of the 
magistrate for his decision : hsardas v. Assudomal, A. I. K. 1910 
Sind. 90 ; Maiiji Ram v. Ghaiurbfmj A. 1. U. *1930 All. 537 on appeal, 
A.I.li. 1939 P. C. 225. 

(x) Malicious prosecution and false imprisonment— distinction between : 

Sec notes under Form No. 302, pp. 952, ^p3. 

(x) Limitation : Under Art. 23, Ind. Lim. Act, one year from the date when 

the plaintiff is acquitted or the prosecution is otherwise terminated. The 
words ''when the plaintiff is acquitted*’ cannot be divorced from the 
words **or the prosecution is otherwise terminated”. If the acquittal is 
followed by other proceedings by way of revision etc., the ^prosecution 
is terminated not by the acquittal but by the order pai^sed in the sub- 
sequent proceedings : Kulasekara v. Tholashujam, I. L. R. (1938) 
Mad. 675 ; Bhagat Raj v. Mt, Ourai, I. L. K. (1938) AIL 89. 

(y) See notes under Form No. 408. • • 
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5. (Facts showing when the cause of action arose and that the 
Court has jurisdiction.) 

6, The value of the subject-matter of the suit for the purpose of 

jurisdiction is rupees and for the purpose of Court-fees is 

...rupees. 

PLAINT. 

410 . 

MALICIOUS PROSECUTION. 

Milicious 4>wa.sf-criminal Proceedings. 

CLAIM for Damages for Malicious Prosecution under the Legal 
Practitioners* Act. (z) 

1. The plaintiff is a mukhtear practising at in the 

district of 

2. On the defendant maliciously and without 

reasonable or probable cause made an application to the High Court 

of under Sec. 30, Legal Practitioners* Act, praying that 

action should be taken against the plaintiff for professional miscon- 
duct. The said application was supported by an aflidavit sworn by 
the defendant alleging that (here specify the alleged misconduct). 

3. The High Court sent the case to the District Judge of 

for enquiry and report, and the said learned Judge conducted an 

enquiry and reported that the plaintiff was innocent, whereupon the 
High Court dismissed the application on .. 

4. In consequence of the said proceedings the plaintiff was 
greatly injured in his credit and reputation. 

The plaintiff claims — 

Rs damages. 

DEFENCE. 

411 . 

MALICIOUS PROSECUTION. 

(z) Reference : Niiijanand v. Babu Ram, A I.R. 1937 All. 506 (Per Harris J., 
‘‘Proceedings under the Legal Practitioners* Act are very similar to cri- 
minal proceedings and do inevitably involve a head of damage which is 
stated in Quartx Hill Gonsolidaied Gold Mining Co. v. (1883) 11 Q. 
B.D. 67d to be suflicieiit to maintain an action for malicious institution 
of i>roceeding8 other than criminal I hold that the institu- 

tion of proceedings under the Legal Practitioners' Act maliciously and 
without reasonable and probable cause affords the person proceeded 
against a cause of action if he is ultimately acquitted of the charges 
brought against him.*'), 0 )i appeal, Babu Ram v. Nityanand, I. L. R. 
(1939) All. 224. 
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Milicions Criminal Proceedings. 

DEFENCE to a Claim for Malicious Criminal Prosecution, (a) 

1. The defendant denies that he prosecuted the plaintiff. 

2. If, which is not admitted, the defendant prosecuted the plain- 
tiff, the defendant denies that he caused the plaintiff to be arrested 
or imprisoned. 

3. The defendant denies that he had not reasonable or probable 
cause for preferring the said charge (or causing the said charge to be 
preferred) against the plaintiff and for causing the said proceedings 
to be taken against the plaintiff and that in so doing he acted with 
malice. 

4. The defendant denies that the plaintiff was acquitted or that 
the alleged prosecution otherwise terminated in his favour. 

5. The defendant denies that the plaintiff suffered the alleged 
or any special damage. Alternatively, thc^said damages are not the 
direct consequence of the plaintiff’s prosecution. 

0. The suit is not brought within one year from the date of the 
alleged acquittal or the alleged termination of the prosecution in 
plaintiff’s favour. 

PLAINT. 

413. 

MARRIAGE, 

Dissolution of Marriage : Mahomcdan Law. 

CLAIM by Wife for Dissolution of Marriage. Ground : Husband's 

Impotence, (b). 

1. The plaintiff was on the day of married 

to the defendant under Muslim law at 

(a) Absence of reasonable and probable cause : The oium is on the plain* 

tiff to establish absence of reasonable or probable cause, and it is not 
for the defendant to prove that he had reasonable and probable cause : 
Abdul Shakur v. Lipton ifc Co,, A. T. K. 1924 Lah. 1 ; Taharat Karim v. 
Abdul Khaliq, A.I.R. 1938 Pat. .’>29 ; Oobind Ram v. Kaju Ram, A.I.R. 
1939 Lah. 501 ; Mauji Ram v. Chaturhhuj, A.I.R, 1939 P.C. 225. The 
defendant is therefore not required to plead facts showing that he had 
reasonable and probable cause for prosecuting the plaintiff. 

(b) Grounds for dfssolutfon of marriage : Dissolution of Muslim Marriages 

Act VIII of 1939. Where dissolution is sought on the ground of hus- 
band’s impotence, the Court shall before passing a decree, on applica- 
tion by the husband, make an order requiring the husbandtto satisfy 
the Court within a period of 1 year from the date of such order that he 
has ceased to be impotent, and if the husband so satisfies the Court 
within such period, no decree shall be passed on the^said ground : 
Sec. 2 (c) of the said Act. * 
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2. The defendant was impotent at the time of the marriage and 
continues to be so. 

The plaintiff claims — 

That the marriage of the plaintiff with the defendant be 

dissolved. 

PLAINT. 

413 . 

MARRIAGE. 

Dissolution of Marriage : Mahomedan Law. 

CLAIM by Wife tor Dissolution of Marriage. Ground : 
Husband’s Whereabouts not known, (c). 

1. The plaintiff was on the day of 

married to the defendant C.D. under Muslim law at 

2. The whereabouts of the defendant C.D. have not been known 
for a period of 4 years. ^ 

3. The defendant A.D. is the paternal uncle and the defendant 
B.D. is the brother of the defendant C.D. 

4. The following are the names and addresses of the persona 
who would have been the heirs of the said C. D, under Muslim law 
if ho had died on the date of the filing of this plaint : — 

The plaintiff claims — 

That her marriage with the defendant C.D. be dissolved. 

(b) Impotence— definition of : An impotent person is defined by the Maho- 
nicdiin law as one who is unable to have connection with a woman, 
though ho has the natural organs ; and a person who is able to have 
connection with an enjoyed woman, but not with a virgin, or with some 
women but not with others, whether tlie disability be by reason of 
disease or weakness, or original constitution, or advanced age, or en- 
chantment, is still to be accounted impotent with respect to her with 
whom he cannot have connection : ML Allafan v. Ibrahim ^ A.T.lt. 1924 
All. 116. 

(b) Limitation : Under Mahomedan law marriage is a civil contract and 

husband's im potency is a continuing breach of contract of marriage 
within the mcaniiig of Sec. 23, Lim. Act. Hence a suit by wife for 
dissolution of her marriage with her husband on the ground that he 
was impotent at the time of marriage, and at the date of the suit he was 
still unable to perform the sexual act is not capable of being barred by 
limitation : Sahibxadi v. Abdul Qhafoor, A.T.R. 1939 Lah. 454. 

(c) Qroands for dissolution of marriage : That the whereabouts of the hus- 

band have not been known for a period of 4 years is a ground for dis- 
solution of marriage under the Dissolution of Muslim Marriages Act VIII 
of 1939, Sec. 2. By Sec. 3 (a) the names and addresses of the persons 
who would have been the heirs of the husband under Muslim law. if he 
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PLAINT. 

414 .. 

MARRIAGE. 

DiBSolntion of Marriage : Mahomedan Law. 

CLAIM by Wife against Husband for Dissolution of Marriage. 
Ground : La’an (False Accusation of Adultery), (d) 

1. The parties are Mabomedans. 

2. The plaintiff was on the day of 19...$ 

married to the defendant under the Muslim law at and 

the marriage is still subsisting. 

3. In 19..., the plaintiff with the knowledge and 

consent of the defendent came to live with her parents at 

and while she was there the defendant, on 19..., falsely 

preferred a complaint under Sec. 498 of the Indian Penal Code be- 
fore the Sub-divisional Magistrate of against one M. H, 

charging him with having enticed away the plaintiff with intent 
that she might have illicit intercourse with him and falsely alleging 
that he was committing adultery with the plaintiff. 

The plaintiff claims — 

That her marriage with the defendant be dissolved. 

PLAINT. 

415 . 

MARRIAGE. 

Dissolution of Marriage : Mahomedan Law. 

CLAIM by Hindu Wife converted to Islam for Dissolution of 
Marriage. 

had died on the date of the filing of the plaint, shall be stated in the 
plaint ; (b) notice of the suit shall be served on such persons and (c) 
such persons shall have the right to be heard in the suit : Provided 
that paternal uncle and brother of the husband, if any, shall be cited as 
parties even if he or they are not heirs. 

(d) La'an or imprecation : A Mahomo lau wife is entitled to bring a suit 
for divorce and obtain a decree for dissolution of marriage on the 
ground that her husband has falsely charged her with adultery : 
Zafar Husain v. Ummat-ur’Rahajnan^ (1919) 1. L. It. 41 All. U78 ; 
Khatijabibi v. Umarsaheb, (1928) I. L. it. 52 Bom. 295. 

(d) Remedy : The proper procedure for dissolutio n of marriage is not by a 
mere application but by filing a suit ; Kabii Qaxi v. Ma^ari Bibi, 
(19;{3) 57 C. L. J. lOG ; Ayesha Bibi v. Abdul Oani, (1934) 59 C. L. J. 
46G. C£. The Dissolution of Muslim Marriages Act (VIII of 1939), S. 2 
(ix) under which such a suit would be maintainable. 

(d^) Oronnd for dlaaolatlon : If one of two^narried persons, not Muslim, 

136 • 
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1. On 19..., the plaintiff and the defendant, both 

then Hindas, were married to each other, in accordance with Hindu 
rites. 

2. In 19..., the plaintiff embraced the Mahomedan 

faith and, on 19..., she verbally (or, in writing, as the 

case may be) invited the defendant to embrace that faith. 

3. On 19..., the defendant wrote to the plaintiff 


saying that he would not embrace Islam. 

The plaintiff claims — 

That the said marriage be dissolved. 

PLAINT. 

416. 

MARRIAGE. 

^^ahomedan Law. 

CLAIM by Husband for Damages for enticing away his Wife, (e) 

1. The plaintiff wa^ on the day of 19..., 

married to the defendant No. I under the Muslim law at 


embraces Islam, Islam is to he presented to the other ; if he accepts, the 
marriage is not affected, if not, it is a ground for divorce : Wilson’s 
Anglo-Muhamrnadan Law, Cth Edn., Art. 74A, p, 150. Cf. In the 
matter of Ram Kumari, (1890) I.L.ll. 18 Cal. 2G4 (where a Hindu wife 
after her convcrsioji to Islam married a Mahomedan without giving 
any notice to her first husband inviting him to embrace Islam and 
without having recourse tj the Courts for the purpose of obtaining a 
declaration that her former marriage was dissolved. — Held : the subse- 
quent marriage was void.). When one of the spouses embraces Islam, 
the law which is to govern the rights of the parties is Mahomedan law. 
Under Mahomc Ian law when a Hindu wife embraces Islam she can 
call upon her husband to embrace that faith and in the event of the 
husband’s refusal the Kazi will dissolve the marriage : Ilaripada R(/y 
y. Krishna Jlenode, (Id 43 C.W.N. 659, 661. But &ee Keolapati y, 
Ilarnam Singh, (1937) I.L.H. 12 Luck. 568 and Tyabji's Mahomedan 
I..aw, 3rd Kdn., p. 214. It is only where the conversion takes place in 
a country where the Mahomedan law is not administered that the 
marriage is so dissolved on the lapse of a woman’s term of probation. 
But when she remains in a country where the Mahomedan law regard- 
ing questions of marriage is in force, she has only the right to obtain 
a. divorce if her husband has refused to embrace Islam. The marriage 
is not dissolved but a separation amounting to a legal divorce can be 
effected through Court ; Mahlah-un-NiBsa v. Rifaqatullah, (1935) 83 
I.C. 459. 

(c) Cause of action : Wh^re a person entices away the wife of another, 
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2, Oq 19..., the defendant No. 2, the mother, and 


the defendant No. 3, a distant relative of the defendant No. 1, en- 
ticed away the defendant No. 1 from the honse of the plaintiff and 
have since wrongfully and unjustly persuaded and procured the 
defendant No. 1 to continue absent from the society of, and cohabi- 
tation with, the plaintiff, and have thereby deprived the plaintiff 
of her society and cohabitation and her aid in his domestic affairs. 
The plaintiff claims — 

Rs damages against defendants Nos. 2 and 3. 

DEFENCE. 

41T. 

MARRIAGE. 

Dissolution of Marriage : Mahomedan Law. 

DEFENCE by Husband to a Claim by Wife for Dissolution of 
Marriage on the Ground dt La ’an. (f) 

The defendant denies that the plaintiff went to live with her 
parents with the knowledge or consent of the defendant as alleged 

a suit for damages against him by the husband is competent .and the 
enticement of tlic wife of the plaintiff is a good ground for awarding 
him damages. The action for seduction of a daughter or a servant has no 
bearing on the case. The husband has a right to the society of his 
wife and the infringement of the absolute right by any other person is 
a tort : Sohka Ram v. Tika Ram, (19;J6) I. L. ft. 58 All. 90:J. Of. 
Muham^nad Ihrahim v. Qulam Ahmed, (186d) 1 B. H. C. R , O. C. 236 ; 
Abdul Karim v. Aminahai, (1935) L L. R. 59 Bom. 426. 

(e) Liraltatfon : Such a suit is governed by Art. 120, Lim. Act : Subha 

Ram V. Tika Ram^ supra. But see Art. .36, and Rustornji's Limitation 
Act, .bth Edn., p. 630, note 10 under Art. 26. Of. Muhammad 
Ibrahim v. Qulam Ahmed, supra, 

(f) Defence of Justification : If the charge is proved to be false the plaintiff 

is entitled to a decree but not if it is proved to be true : Khatijabihi v. 
Umarsaheb, (1928) 1. L. R. .52 Bom. 295 ; folld. in Mt, Fakhre Jahan, 
v. Md, llamidullah (\d2d) I. L. R. 4 Luck. 168; Mi. Rahiman Bibi \, 
Faxul (1926) I. L. R. 48 All. 834. 

(f) Defence of retraction of charge : The piifpose behind the principle of 
retraction is to give the husband a locus prenitentfc before the 
marriage is dissolved. The object is to re-establish cordial relationship 
between husband and wife. The retraction, therefore, must be bona fide 
and not a mere device for defeating the suit for dissolution. The retraction 
must be unconditional ; Shamsunnessa v. Mir Abdul, A. I.^t. 1940 Cal. 
95, follg. Mt. Rahiman Bibi v. Fa^al, supra, folld. in Ml, Fakhre Jahan 
V. Md. Hamidullah, supra, Cf. Ahmed v. Bai Fatma, (1931) I. L. R. 55 
Bom. 160, 162 (in which the opinion is expressed thgt retraction has 
no place in the^procedure in British Courts). 
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01 * at all. The defendant admits that he preferred the complaint 
mentioned in paragraph 3 of the plaint but says that the accusa- 
tions made therein against the plaintiff and the said M. H. were 
true in substance. 

Or, 

The defendant admits that he preferred the complaint mentioned 

in paragraph 2 of the plaint, on but says that he has 

since withdrawn the said complaint. The defendant unequivocally 
retracts each and every charge made against the plaintiff and the 
said M. H. in the said complaint and expresses his genuine regret 
for having made the said charges. The defendant is anxious to re- 
establish cordial relationship between himself and his wife, the 
plaintiff. 

PLAINT. 

• 418 - 

MARRIAGE. 

Restitution of Conjugal Rights : Hindu Law. 

CLAIM by Hindu Husband tor Restitution of Conjugal Rights, (g) 

1. The parties at all material times were and are Hindus. 

2. On 19..., the plaintiff, then aged 22 years, was 

duly married to the defendant, then of the age of 14 years and 6 
months, with the consent of her parents. 

3. After the marriage, the defendant continued to live with her 

(g) Reference : Dadaji Bhikaji v. Rukinabaij (1886) I.L.R. 10 Bom. 301. Cf. 
Binda v. Kaunsilia, (1891) I.L.R. 13 All. 126, 132, 133, 134. Surjya- 
moni V. Kali Kanta. (1901) I.L.R. 28 Cal. 37 ; Rukmani v. Ohari^ A.I.R. 
1935 Mad. 616. 

(g) Cause of action : The breach without lawful cause, of the duty of the 
wife to reside with her husband is the cause of action. A suit will lie 
even where the marriage has not been consummated and the parties 
have not lived together : Vemtgopal v. Lakshmi (1936) I.L.R. 59 
Mad. 392. In a suit for wrongful desertion by wife, it is not 
necessary, as a condition precedent to such suit, the parties being 
Hindus, that there should be any demand by the plaintiff and refusal 
by the defendant : Binda v. Kaumilia^ supra, at pi). 139, 140. 

(g) Place of suing : The cause of action arises in the place where there has 
been breach, namely, in the husband’s home. The fact that the wife 
has not previously lived with her husband within the jurisdiction cannot 
make any difference : Venugopal v. Lakshmi, supra, Cf. Lalitagar v. 
Bat Sura.i, (1894) I.L.R. 18 Bom. 316. 

(g) Limitation : Art. 120 of the First Schedule, read with section 23, of the 
Ind. Lim. Act ; Binda v. Kaunsilia, supra, at p. 149. See Bustomji’s 
Limitation, 5th Edn.t pp. 483, 484,, 
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parents at where the plaintiff visited her from time to 

time. 

4. Seven years after the marriage, viz., on and 

thereafter the plaintiff verbally requested the defendant to come 

to the plaintiff's home at and live with him as his wife, 

but she refused and is still refusing to do so. 

The plaintiff claims — 

That the defendant be ordered to come and live with the 
plaintiff and render him conjugal rights. 

PLAiNT. 

410 . 

MARRIAGE. 

Restitution of Conjugal Rights : Burmese Buddhist Law. 

CLAIM by Burmese Buddhist Husband against Minor 
Wife for Restitution of Conjugal Rights, (h) 

1. The parties at all material times were and are Burmese 
Buddhists. 

2. On the defendant, who was then aged 14 years, 

was duly given in marriage by her parents with the plaintiff. 

3. After the marriage the defendant continued to live with her 

parents at 

(g) Court-fees : Art. 17 (vi)of the Second Schedule of tho*Court Fees Act 
and for U.P., s. 17 (ivc) added by IJ.P. Amendment Act, 19)19. 

(g) Suits' valuation ; The plaintiff will be entitled to put his own valuation. 

But under the rules framed by the Lahore High Court, the suit is to be 
valued at Us. 1000/- ; under those of the Nagpur High Court, at 
Rs. 400/- 

(h) Reference : Nya Niva v. Mi Su Ma (Spl. Court), Chan-Toon's Loading 

Cases on Buddhist Law, p. 46 (So long ns a marriage is not regularly 
dissolved, the contract subsists, and during its subsistence a suit for 
restitution of conjugal rights will lie ). Si!e Mauwj MyalThav.Ma 
Than, Chan -Toon's Leading Cases on Buddhist Law, p. 86 (A Buddhist 
woman, if she is a minor at the time of marriage and she is duly given 
in marriage by her parents, upon marriage is emancipated from paren- 
tal control and ceases to be a minor so far as marriage and its incidents 
are concerned. Sec. 11 of the Ind. Cont. Act is not applicable to the 
case). 

(h) Burmese marriage : Among Burmese Buddhists marriage is a contract 
entered into by mutual consent of the parties and no ijeremony is 
necessary. In the absence of direct proof, consent may be inferred 
from the conduct of the parties established by reputation : U Tun 
Sein V. Ma San, A.I.B. 1938 Rang. 115. Maung Ba To v. Maung 
Nyun, A.I.B, 1939 Bang. 449. The Burmese Buddhist law is applica- 
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4. On the plaintiff verbally requested the defendant 


to come to the plaintiff^s home at and to render him 

conjugal rights but she refused and is still refusing to do so. 

The plaintiff claims — 

That the defendant be ordered to come and live with the 
plaintiff and render him conjugal rights. 

DEFENCE. 

420. 

MARRIAGE. 

Restitution of Conjugal Rights : Hindu Law. 

DEFENCE by Wife to Husband’s Claim for Restitution of 
Conjugal Rights, (i) 

The defendant may take one or more of the following defen- 
ces 

1. The defendant Was not validly married to the plaintiff. 
The following ceremonies which are the most essential ingredients 

in the marriage of the caste to which the parties belong, 

were not performed : (Give particulars). 

(). At the time the defendant left the plaintiff's house the 

ble to Chinese Buddhists contracting marriage in Burma : Ma Tin v. 
Ko Spin Bone, A.I.K. 1939 Rang. 291. Where a Hindu becomes a Budd- 
hist and marries conforming with the customs of Buddhists in Burma, 
the marriage must be regarded as a legal marriage on the principle of 
lex loci contractus : Chinnasamy Pillay v. Ma Tohe, A. J. R. 1938 
Bang. 51. 

(i) Defence of invalidity of marriage : Surjyamoni v. Kali Kanta^ (1901) 
I. L. R. 28 Cal. 37. 

(i) Defence that the husband is suffering from a loathsome disease : Bai 
Premkuvar v. Bhika Kallianji, (1868) 5 B. H. C. R. (A.C.) 209. 

(i) Defence of cruelty : Kondal Rayal Reddiar v. Ranganayaki, (1923) I. L. R. 

46 Mad. 791 ; tfde Singh v Mt. Daulat Kaur, (193.5) I. L. R. 16 Lah. 892. 
(i) Defence that plaintiff keeps a eoncubine in the house : Dular Koer v. 
Dwarka Nath, (mi) I. L. R. 34 Cal. 971 ; Mt. Chilha v. Chedi, A. I. R. 
1929 Oudh 121 ; Mt. Sita Kumhar v. Debidin, A. 1. R. 1933 Nag. 5. 

(i) Defence that defendant Is by custom prevented from living with her 
husband : Surjyamoni v. Kali Kanta, supra, at p. 44. 

(i) Defence that the husband In guilty of matrimonial offence : The conduct 
of the plaintiff in making charges of theft and immorality against his 
•wife constitutes a matrimonial offence and is a good defence to the suit 
particularly where there are acts of physical violence : Ram Bharosey 
V. Mt. Sheo Dei, (1939) I. L. R. 14 Luck. 366. 

(i) Defence that the suit Is brought to coerce the wife into delivering her 
property : KhursheAi v. Khurskedi, 12 A. L. J. 1065 1 
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plaintiff was suffering from venereal diseases and he is still suffering 
from the same. 

3. The plaintiff after the marriage habitually treated the de- 
fendant cruelly by beating her at regular intervals and keeping her 
confined in a room without providing her with any food and the 
defendant cannot return to his house without endangering her per- 
sonal safety. 

4. The plaintiff kept a low caste woman as his mistress in 
the house to live with him as a member of the family and thereby 
made it impossible for the defendant to live with the plaintiff. The 
plaintiff still keeps and maintains the said mistress in his house. 

5. The defendant is under the age of 12 and has not attained 
puberty. By the custom of the family to which slie belongs, a child- 
wife does not go to live with her husband until she attains puberty. 

T). In the plaintiff assaulted the delendant and 

turned her out of his house and did not permit her to return to his 
house. He did not pay the defendant any maintenance, and she, on 

11)..., obtained against him an order for maintenance 

under Section 68, Criminal Procedure Code, and during the said 
criminal proceedings the plaintiff made charges of theft and 
immorality against the defendant. 

and/or, 

The plaintiff is addicted to gambling and, during the time the 
defendant lived with him after her marriage, the plaintiff forced 
her from time to time to part with her jewellery to provide him 
with money for gambling. The suit is brought to coerce the defend- 
ant into delivering to him certain Government Promissory Notes 
which she holds as her separate property. 

DEFENCE. 

4S1. 

MARRIAGE. 

Restitution of Conjugal Rights ; Mahomedan Law. 

DEFENCE by Wife to a Claim for*Re8titutiou of 
Conjugal Rights, (j) 

The defendant was a minor at the time of her marriage and she 
was given in marriage by A. B., her paternal uncle, without the 

(j) Defence of option of puberty : Where a minor girl is given in marriage 
by her father, the girl will not have the option of puberty : Mt, Fatima 
Bibi V. Mian Eusoof Sulaiman, A. 1. B. 1937 Rang. 361| unless any 
fraud or dishonesty on the part of the father is shown V) exist : Zana 
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ooDseut of her father who was then aliTe. The defendant attained 

puberty on and, on before consummation 

took place, she exercised her option of puberty by communicating 
to the defendant in writting her repudiation of the said marriage. 

Or, 

The parties are Sunni Mahoniedans of the Shafi sect. The 
defendant was aged 24 at the time of marriage and the marriage 
was performed by her father against her wishes and under compul- 
sion. (Give particulars) 

Or, 

Soon after the said marriage the plaintiff treated the defendant 
cruelly by beating her at regular intervals and keeping her confined 
in a room for hours together, as a result whereof the defendant was 
compelled to leave the plaintiff’s house on , and has 

Bihi V. Axi% Mir, (192yj) 41 P. L. H. J. & K. 99. But when a mfliriage 
is contracted by any other person as guardian, the minor has the option 
to repudiate the marriage on attaining puberty : Muhaynmad Sharif y, 
Khuda Bakhsh, A. T. R. 1936 Lah. 683. Cf. Abnal Kasem v. Jamila 
Khatun, (1939-40) 44 0. W. N. 352 (When a marriage is contracted on 
behalf of a minor by a remoter guardian when the nearer guardian is 
present and has not given his consent, such marriage is not only invalid 
but void'. The option to repudiate marriage must be exercised within 
reasonable time of her knowledge of the fact that slie has the power to 
repudiate the marriage : Ahmad Husain v. Mt. Amir Bano, A. I. R. 
1940 All. 63 ; Mt. Aiahan v. Jodha Ham, A. I. R. 1938 Lah. 719 ; 
Mt. Mukhan v. Haidar j A. I. R. 1932 Lah. 449; BismiUah v. Nur Muham^ 
9 /iad, (1922) I. L. R. 44 All. 61. Gl. Abdul Karim v. Aminabai, (1935) 
I. L. K. 59, Bom. 426 (The option may be exercised immediately on 
attaining puberty). The option may be exercised by pleading the 
same in defence to the suit for restitution of marriage or by remarriage : 
Mt. Bhatcan v. Qaman, A. I. R. 1934 Lah. 77. The option is not lost by 
mere consummation where it was without the wife’s consent : Abdul 
Karim v. Aminabai^ supra. 

(i) Defence that the marriage was against the wishes of the defendent : 

Say ad Mohiuddin v. Kkatijabi, (1939) 41 Bom. L.R. 1020. 

(j) Defence of cruelty If there be cruelty to a degree rendering it unsafe 

for the wife to return to her husband’s dominion, the Court will refuse 
to send her back to his house: Moonshee Buxloor Ruheem y. Shum- 
soonnissa Betjumy (1866-67) 11 M.l.A. 551,'appld. in Ram hharosey v. Mt. 
Sheo Dei, (1939) I.L.R. 14 Luck. 366. The same rule shall apply where 
{here had been a good deal of ill-treatment short of physical cruelty : 
Hamid Husain v. Kubra Begiun, (1918) I.L.R. 40 All. 332, folld. in Gunu 
Meah v. Begumah Bibh A.I.R. 1933 Rang. 322. Unfounded accusation 
of adultery by husband constitutes legal cruelty s Mt. Maqboolan v, 
Ramxan, (1927) I.L.R. 2 Luck. 482. 
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since been living with her parents. The defendant cannot retarn 
to the plaintiff without endangering her personal safety. 

Or, 

By a Kdbin Nama^ dated the plaintiff, in considera- 

tion of the marriage, agreed to pay the defendant Rs. 20,000/- as 

prompt dower. The defendant on verbally demanded 

the payment of the said sum but the plaintiff has not paid the same. 

Or, 

The plaintiff, in filed a complaint before the 

Magistrate of against one O.D., charging him 

with commission of adultery with the defendant. 

PLAINT. 

4SS. 

MARRIAGE. 

Nullity of Marriage. 

CLAIM by Pars! Wife tor Nullity of Marriage, (k) 

1. In 19..., the plaintiff and the defendant, Parsis, 

were married, with the consent of their respective parents, in 
accordance with the rites and ceremonies of their religion. 

2. The plaintiff attained puberty in from which 

time down to the end of 19..., she lived with the 

defendant at 

(j) Defence of non-payment of dower : Non-payment of dower cannot bo 
pleaded so as to defeat altogether the suit for restitution of conjugal 
rights but can only operate in modification of the decree for restitution 
by rendering its enforcement conditional upon payment of proper 
dower : Ahdul Kadir v. Salima, (1836) l.L.R. 8 All. 149 (F.B.) ; 
Anis Begum y. Md, Tatafa, (1933) l.L.R. 55 All. 743. 

(j) Defence of false charge of adultery : A decree for restitution of conjugal 

rights will be refused on the ground of unfounded accusation of adul- 
tery, by the husband : ML Maqhoolan v. Ramxan, (1927) l.L.R. 2 
Luck. 482. 

(k) Reference : S. (the wife) v. B, (the husband), (1892) I. L. R. 16 Bom. 639* 

(k) Parsl Matrimonial Coarts : Sec secs. 18, 19; 20, 21, 22, Parsi Marriage 

and Divorce Act, 1936. 

(k) Grounds for nnlllty of marriage : In any case in which consummation 
of the marriage is from natural causes impossible, such marriage may, 
at the instance of either party thereto be declared to be null and void : 
Sec. 30, Parsi Marriage and Divorce Act (III of 1936). Tht relief of 
declaration of nullity of marriage on the ground of unsoundness of 
mind given by Sec. 27 of the Parsi Marriage and Divorce Act, 1865, 
has been abrogated by Sec. 52 of the Act of 1936 : Phiro9je v« Shirinhau 
(1937) 39 Bom. L. R. 1146. 
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3. The defendant was at the time of marrii^, and still is 
impotent, and he was and is nnable to effeot oonsammation by 
reason of his impotency. 

The plaintiff claims-^ 

That her marriage with the defendant be declared null 
and void. 


PLAINT. 

4 . 23 . 

MARRIAGE. 

Breach of Contract of Marriage : Hindu Law. 

CLAIM for Damages for Breaeh of Contract of Marriage. (1) 

1. The parties are Hindus of the caste. 

2. On September 6th, 19..., at the defendant ver- 

bally agreed with the plaintiff to marry his eldest son A, B. to the 
plaintiff’s youngest daugliter, K.L. 

3. The said agreement was followed by the ceremony of 

which, according to the custom of the caste to which the 

parties belong, made the marriage contract complete. 

4. The defendant in breach of the said contract, married his 

said son to one the daughter of on Novem- 

ber 10th, 19,.. 

5. By reason of the premises, the plaintiff’s feelings have been 
greatly injured and he has suffered xnonitary loss. 

Particulars of special damage : 

The plaintiff claims — 

Rs damages. 

(1) Contract of marriage : A promise by A to marry B is good consideration 
for B’s promise to marry A ; and, as a genend rule, such pcomises are 
reciprocal and obligatory on both parties: CShitty on Contracts, 19th 
Edo., p. 851. ' 

(1) Parties to suit : A breach of contract gives rise to a cause of action to 
the party aggrteved, to maintain a sait lor damages or oompenaation 
against the party who has broken it or has brought about the breach 
thereof : Santa v. ML Bar Best. A. I. B. 1934 Lah* M4. Therefore, the 
father or the guardian of a proposed bride asay smt the father or guar- 
dian of a proposed bridegroom and vice varvm, for bxeaoh of contract : 
jRandasteami v. Xanniahf A. 1. B. 1924 Mad. €92. A minor bride or 
ebridegroom on whose behalf and lor whose benefit the contract was 
entered into by his or her guardian, may on attaining nsalodty sue for 
damages lor breach of conlzaot: Fernandat v. J* Om t mi vee^ (1925) 
I 48 Bom. 673 ; cf. PwBhakmdm v. PdrekHsmdm, (1€97) 1. L. B. 
21 Bom. 23. ^ 




Pt. IV. ] Forms of Pleadings 1091 

DEFENCE. 

MARRIAGE. 

Breach of Contract of Marriage : Hindu Law. 


(1) Remedy for breach : A suit for specific performance of a contract to give 
in marriage will not lie : the remedy is an action for the breach of the 
contract : In the matter of Qunput Narain Singh, (1874) I. L. B. 1 
Cal. 74 ; Clmed Kika v. Nagindaa (1891) 7 Bom. H. C. R., O. C. 122. 
Neither a contract of personal service nor a contract of marriage can 
be ordered to be specifically enforced so that in either case the appren- 
tice or the girl cannot be compelled to carry out his or her part of a 
contract against his or her wishes: Fernandex v. J, Oonaalvea, (1925) 
I.L.B. 48 Bom. 673. 

(1) Damages : In assessing damages, the injury to the feelings of the plaintiff 
may be taken into account and tlfe monitary loss and special 
damage which he has sustained : Umed Kika v. Nagindaa, supra, 
folld. in Kandaawami v. Kanniah, A. I. B. 1924 Mad. 692 (The 
plaintiff is entitled to recover money actually thrown away and also 
damages to his credit and reputation by reason of the refusal) ; Mulji 
Thakeraey v. Oomti, (1887) I.L.B. 11 Bom. 412 ; Rambhat v. Timmayya, 
(1892) I.L.B. 16 Bom. 673, refd. to in Mohori Lai v. Emperor, (1937-38) 
42 G.W.N. 783. Of. Jagannath v. Munno Lai, (1937) I.L.B. 12 Luck. 478 
(Where it was held that the girl to whom the ornaments were given 
being married went out of defendant’s control and the defendant there- 
fore could not be made liable for the return of ornaments or the value 
thereof). An agreement to pay money to the father or guardian in 
consideration of giving his son or daughter in marriage is regarded 
as immoral or opposed to public policy within the meaning of sec. 
23 of the Ind. Cont. Act, and the money cannot be recovered by suit : 
Venkata Kriatnayya v. Lakakmi Narayana, (1909) I.L.B. 32 Mad. 185 ; 
Baldeo Sakai v. Jumna Kunwar, (1901) I.L.B. 23 All. 495. A suit for 
recovery of money already advanced can, )}owever, lie : Oanpat v. 
Lahana, A.I.B. 1928 Nag. 89 (2). Of. Srinivasa v. Sesha, (1918) I.L.B. 41 
Mad. 197 (A marriage brokerage agreement is unlawful and void ah ini- 
tio and brokerage pud thereunder is recoverable if the agreement or 
substantial part of it is not performed. an agreement does not fall 

within Sec. 66 of the Contract Act. And the rule to be applied is the 
rule of English law). 

(1) Lfmitatim : The period of limitatmns is 3 years under Art. 65 or 115 of 
the Ind. Um. Act. In a suit for damages for breach of contract to 
give a girl in marriage, limitaUon starts from the date on which the 
girl is betrothed to a third person in contravention of the contract with 
the plaintiff, and not from the date of the betrothal of the plaintiff, 
because the contract is repudiated only pn the former* date : Mewa 
Sin^h y. Naram fiingh, A 1919 hah. 1Q9. 
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DEFENCE to Claim for Damages tor Breach of Contract 
of Marriage, (m). 

The defendant did not agree to marry his son to the plaintiff’s 
daughter as alleged or at all. The defendant denies that the 
ceremony mentioned in paragraph 2 of the plaint took place as 
alleged or at all. 

Or 

The plaintiff had verbally represented to the defendant that his 
daughter K.L. was healthy and handsome and the defendant relying 
on the said representation and induced thereby consented to marry 

his son to the plaintiff's said daughter. On or about 

19..., after the ceremony mentioned in paragraph 3 of the plaint 
had been performed, the defendant came to know that the plaintiff's 
said daughter had been suffering from chronic asthma and imme- 
diately thereafter the defendant verbally communicated to the 
plaintiff his refusal to marry his son to the said daughter. 

Or 

The defendant admits that he consented to marry his son to the 
plaintiff’s daughter but says that the said consent was conditional 
upon the plaintiff’s promise to marry his son to the defendant’s 

niece. In the plaintiff retracted from his promise and 

refused to marry his son to the defendant’s niece, whereupon the 
defendant refused to marry his son to the plaintiff's daughter. 

Or 

The defendant admits the agreement mentioned in paragraph 2 
of the plaint, but says that after he had given his consent to the 
marriage, his relatives disapproved of the match on the ground of 

• and accordingly, the defendant could not fulfil his 

promise to the plaintiff, 

, Or 

The defendant admits that he consented to the marriage but 
says that at the time he gave his consent thereto the plaintiff’s 
said daughter was apparently in good health but afterwards, in 

19 ... 9 the defendant came to know that the plaintiff's 

said daughter had an abscess in her breast and for that reason he 
refused to marry his son to the plaintiff's said daughter. 

(m) iSelenee that the plaintiff's consent was obtained by misrepresentation : 
Sec. 19, Ind. Cent. Act. 

(m) Defence of ill health : Atchinaon v. Baker, (1796) Peake, Add. G. 103, 124 
(The* plaintiff was* apparently in good health when the piomiBO 
vaa made. The defendant afterwards discoYCTed that the plaintiff had 
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PLAINT. 

485. 

MARRIAGE. 

Breach of Contract of Marriage : Mahomedan Law. 

CLAIM tor Damages tor Breach ot Contract ot Marriage, (n) 

1. In July 19..., at the defendant verbally agreed 

with the plaintiff to give his daughter Mariambai, a minor, in 
marriage to the plaintiff. 

2. Pursuant to the said agreement the defendant’s said daughter 
was betrothed to the plaintiff on the 25th of July 19... 

3. On the occasion of the betrothal ceremonies the plaintiff 
presented to the bride several gold and silver ornaments and rich, 
embroidered garments, specified in Schedule ^A’ hereto, and the 
defendant presented to the plaintiff a diamond ring. 

4. On August 20th, 18..., the defendant through his attorney 
wrote to the plaintiff stating that the betrothal had been cancelled 
and asking for the return of the ring. 

5. By reason of the facts hereinbefore stated, the plaintiff’s 
feelings have been injured and he has suffered damages. 


an abscess in his breast, and for that reason refused to marry him. 
Lord Kenyon held, **lf the conditions of the parties had changed after 
the time of making the contract, it was a good cause for either party to 
break off the connection*’. 

(m) Pleading facts In mitigation ot damages : The defendant may in mitiga- 

tion of damages, give evidence that his relatives disapproved of the 
marriage : Irving v. Greenwood^ (1824) 1 O. & P. 350 N. P. 

(n) Maintainability of suit under the Mahomedan law : In Abdul Baxak y. 

Mahomed Hussein, (1918) I. L. B. 42 Bom. 499, which was a suit by the 
plaintiff against the father of the minor defczidaiit, an issue was 
raised as to whether a suit for breach of promise of marriage would lie 
under the Mahomedan Law and that was decided in favour of the 
plaintiff, refd. to in Fernandex v. J. Gonsalves, (1925) I. L. R. 48 Bom. 
673. In Muhammad Khan v. Husaini Begam, (1910) I. L. R. 32 All. 
410 (P.C.), which was a suit brought by the plaintiff who, at the time of 
the contract, was a minor, for enforcing a contract which was entered 
into by the defendant and the father of the plaintiff, the question was 
raised as to whether the plaintiff, who was not a party to the contract, 
could maintain the suit, their Lordshii^s of the Privy Counc^il observed 
that '*iQ India and among communities circumstanced as the Mahomed- 
ans, among whom marriages are contracted for minors by parents and 
guardians, it might occasion injustice if the common law doctrine is 
applied to agreements or arrangements mitered into in ^nnection with 
puch contractSi {olid, in Femandei^ y. J. Qensahes, (1925) 1. L.R. 48 
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Particulars of special damage : 

Yalae of ornamentB and garments presented 

to the defendant’s said daughter Rs 

Other expenses incurred in connection with 
the betrothal ceremonies. Rs 


Total ... Rs.... 


The plaintiff claims^ 

Rs damages. 


Bom. 673 (Per Taraporewala J., *To my mind in India the Court would 
be justified in applying the principle of contracts of apprenticeship in 
England in so far as to hold that the contract of marriage in India 
stands on the same footing as being one for the benefit of the minor 
and being one which ttte father can enter into on behalf of the minor). 

(n) Damages : In Abdul Raxak v. Mahomed Hussein, (1918) I. L. B. 42 Bom. 
499, Kemp J., held, that *'under Mahomedan Law in a suit for breach 
of promise to marryi the plaintiff cannot recover the damage peculiar to 
an action for breach of promise under the English law ; therefore all 
consequential damages, if proved under Sec. 73 of the Indian Contract 
Act to flow as the ordinary result from the breach would be recoverable - 
by the plaintiff.**), folld. in Ohulam Muhammad v. Mehraj Din A. I. R. 

1923 Lah. 679 and refd. to in Fernandes v. J. Gonsalves^ (1925) I. L. K. 
48 Bom. 673, (where Taraporewala J., held, *T do not agree with 
Mr. Justice Kemp if he meant to hold that no damages are ordinarily 
suffered by the wronged party on a breach of contract of marriage 
among the Mahomedans or other Indian communities in their position. 
As I have stated, the harm is greater to the girl in the Indian communi- 
ties than to a European female, andi if such breaches are allowed to be 
made without any penalty, either on the ground that there is no en- 
forceable contract or that there are no damages, the consequences would 
be very serious sp far as min<» females are concerned.**). 

(n) Age of majority lor the pupose ol giving consent to marriage : Minority 
under the Mahomedan law terminates on the completion of the 
fifteenth year and every Mahomedan of sound mind, who has attained 
puberty, may enter iuto a contract of marriage even if he or she is a 
minor according to the provisions of the Ind. Majority Act : Mt, Begum 
Bihi V. Rahamat Kkan, A. I. R. 1924 Lah. 673. The age of majority 
for giving a minor girl in marriage is fifteen years. A boy aged 15 is 
therefore competent to give his sister in marriage : Yusaf v. ML Zainab, 
A*. 1. B. 1923 Lah. 102. In the Siia law of marriage the authorities 
are conflicting as to the age of consent lor the girl and the attainment 
of puberty is the test for her having reached the age of majority for 
consenting to her marriage : ML SSaitum v. Shaikh Kommalt A. I. B, . 

1924 411.870. 
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PLAINT. 

426 . 

MASTER AND SERVANT. 

1. Contract : Servant v. Master. 

CLAIM by Servant against Master for Wages due. (o) 

1. By an agreement, dated 19..., made in writing 

between the defendant and the plaintiff at. the defendant 

agreed to employ the plaintiff as his* clerk at the salary of Rs 

per month. 

2. The plaintiff served the defendant in the said capacity from 

the ...•••••.......19... until when, by mutual consent, the 

said employment was terminated. 

3. The defendant has not paid the plaintiff his salary for the 

month of 

The plaintiff claims — 

Rs....« 

PLAINT. 

4aT- 

MASTER AND SERVANT. 

Contract : Servant v. Master. 

CLAIM by Servant against Master for Damages for 
Diaaissal without Notice, (p) 

1. By an agreement, dated 19.,., made in writing 

between the defendant and the plaintiff, the defendant agreed to 

employ the plaintiff as a clerk in his office at at the 

salary of Rs per month. 

1. The plaintiff served the defendant in the said capacity 

from 19„« until 19..., when the defendant 

verbally dismissed the plaintiff without giving him any previous 

(o) LlmKatioa : Ait. 102, tnd. lam. Act^ which is a restdaary Article. For 

wages of a homehold servant, arttsan or labourer, Art. 7, and those of a 
seaman, Art. 101, would apply. Art. 7* and Art. 102 deal with two 
difoent classes of wage earners. The former obviously deals with a 
lower class of wage earner to that dealt with by Art 102 in respect of 
which a three years' period of timitatioii is given : Vtnkaiestcara Rao 
Audinaro/yamm^ A.I.B. 3935 llad. 129. When the wages are monthly 
wages they accrue and become due on the final day of the month : 
Qajadhar Ptami v. Mnrma AM, A.IJL 1935 AH. 716. 

(p) RaasonaMe nsliss M onsfom or stipalatiDn as to notice exists, and 

tf theoontrsct ofsarvfosis SKfiOBS whsoh can be segszded as yearly 
hiring, the serv i os is teemindhieby sosmnsble ntflioe : Xmmini Kumar 
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notice and refused to allow the plaintiff to remain in his service any 
longer. 

The plaintiff claims— 

Rs damages. 

PLAINT. 

428 . 

MASTER AND SERVANT. 

1. Contract i Servant v. Master. 

CLAIM by Servant employed tor a Fixed Term against Master 
tor Dismissal betore Expiry ot the Term, (q) 

1. The plaintiff is a retired member of the Indian Civil Service. 

2. By an agreement, dated 19... made in writing 

between the defendant and the plaintff at the defendant 

V. Rebatif (1921) 33 C. L. J. 336. The rule of one month's notice applies 
to menials, but it m\\ not apply to the case, say, of a schoolmaster. 
In the case of a schoolmaster, three months' notice in the particular 
circumstances of the case has been held in the following cases to be 
reasonable : Bhupendra v. Jatindra, (1929) 49 C. L. J. 191 ; Nirod v. 
Raja Kirtya Nanda, A. 1. R. 1922 Pat. 24 ; Wittenbaker v. QaUtaun, 
(1917) I. L. R. 44 Cal. 917. There is no absolute rule that a person 
employed on a monthly salary who is not a household servant or 
menial is entitled to three months' notice or three months' pay in lieu 
of notice. All that the rule requires is that he should be given a 
reasonable notice and what is reasonable notice would depend upon the 
facts of each particular case : Detaram v. Forbes, A. I. R. 1930 Sind 
17 ; Bimalacharan v. Trustees for the Indian Museum^ (1930) I. L R. 
57 Cal. 231. Cf. Thein Pe v. De Souxa, (1929) I. L. R. 7 Rang. 303 
(where one month's notice was applied to the case of a schoolmaster 
engaged on a month to month contract) ; Ralli Brothers v. Ambika 
Prasad, (1913) I. L. R. 35 All. 132 (case of an office clerk). Cf. E. M. 
Moola v. K, (7. Bose, (1916) 8 L. B. R. 420 (where it was held that in the 
case of a clerk employed by the month, 15 days' notice is reasonable), 
folld. in Qanga Ram v. Duni Chand, A. I. R. 1925 Lah. 186. 

(p) Burden of proof : The plaintiff must prove that he himself was ready 

and willing and able to perform his part of tha contract : Burma OU 
Oo, V. Naraindas, A«. I. R. 1927 Sind. 253. He need not, however, plead 
readiness and willingness in as much as it is a ‘‘condition precedent" 
within the meaning of O. VI, r. 6, 0. P. Code. The averment of such 
readiness and willingness in paragraph 3, Form No. 15, App. A., 
C. P. Code, it is submitted, is not in conformity with the rules of 
pleading. See ‘Condition Prececent' under "Special Defences” Pt. II. 
Chap. XVII, p. 394 and Bullen A Leake, 8th £dn., p. 163, note (f). 

(q) Right of action : Where the servant has actually entered the master's 

service, a breach of the contract is committed if the servant is wrong- 
fully dismissed before the. expiration of the term for which he was 
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agreed to employ the plaintiff as the manager of his zamindary and 

honse properties at the monthly salary of Rs pins 

Rs as sumptuary allowance with free furnished quar- 
ters for a period of two years commencing from the 19... 

3. The plaintiff served the defendant in the said capacity until 

19.., when the defendant, by letter of that date, termi- 
nated the contract of service and verbally refused to allow the 
plaintiff to continue in his service any longer. 

4. The plaintiff made attempts which have been unsuccessful 
to obtain other employment. 

5. In consequence of the wrongful dismissal aforesaid, the 
plaintiff has been prevented from earning his salary and deprived 
of the other benefits to which he was entitled during the remainder 
of the term, and has thereby suffered damages. 

Particulars of damages : 

Salary for the balance of the period at 

Rs per month ... Rs 

Value of his deprivation of the sumptuary 
allowance and the free furnished quarters 
for the remainder of the term ... ... Rs. 

The plaintiff claims — 

Rs damages. 

employed : Driseoll v. Australian Royal etc. Go., (1859) 1 F. & F. 458. 
But in case the promisor repudiates the contract before it is executed, 
two courses are open to the promisee. Ho may either treat the repudia- 
tion of the other party as a wrongful putting an end to the contract and 
may at once bring his action as a breach of it, or he may treat the 
notice of intention as inoperative, and await the time when the contract 
is to be executed, and then hold the other party responsible for all the 
consequences of non-performance but, in the latter case, he keeps the 
contract alive for the benefit of the other party ns well ns his own ; he 
remains subject to all his own obligations and | liabilities un<1er it, and 
enables the other party not only to complete the contract if so advised, 
notwithstanding his previous repudiation of It, but also to take advant- 
age of any supervening circumstance which would justify him 
in declining to complete it : Nannier v. Rayulu Iyer dt Go , (1926) 
I. L. R. 49 Mad. 781 ; Hoehsier v. De La Tour, (1859) 2 E. A; B. 678 ; 
Jhandoo Mai v. Phul Ckand, (1924) I. L. R. 5 Lah. 497. 

(q) Bamages : Damages are to be measured by the amount of wagas which 
the servant has been prevented from earning by reason of his wrongful 
dismissal : Smith y. Thompson, (1849) 8 G. B. 44, including the value of 
any other benefit to which he is entitled by virtue of his cqptract and of 
which he is deprived in' consequence of his breach : l^ahe v. Campbell, 

J38 
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DEFENCE. 

420 . 

MASTER AND SERVANT. 

1. Contract : Servant v. Master. 

DEFENCE by Master to a Claim by Servant for Wages, (r) 

1. The defendant denies that the plaintiff’s employment was 
terminated by mutual consent as alleged or otherwise at all. 

2. The plaintiff left the defendant’s service of his own accord 

bn and verbally refused to serve the defendant any 

longer. 

3. The defendant paid the plaintiff's wages up to the end of the 

month of 

4. By reason of the premises the plaintiff is not entitled to bo 
paid any wages for the portion of time during which ho has served 
since the last payment o| wages. 

DEFENCE. 

430 . 

MASTER AND SERVANT. 

1. Contract : Servant v. Master. 

defence by Master to a Claim by Servant tor Damages tor 
Dismissal without Notice, (b) 

1. The defendant admits the contract of service and also the 
dismissal of the plaintifl- alleged in paragraphs 1 and 2 of the plaint, 

(1862) 5 L. T. 582 ; Re London S Colonial Go., Exp, Clarke (1869) 
L. E. 7 Eq. 550, refd. to in Girdhari Lai v. Secy, of State, A. T. K. 1937 
Lah. 226, 232, after taking into consideration probabilities of his taking 
employment elsewhere. It is his duty to minimise his loss, and he 
must therefore use due diligence in endeavouring to secure other 
employment ; Beckham v, Drake, (1849) 2 H. L. Cas. 579, 606. Cf. 
Maharaja Bahadur of Ilathwa v. H, E, Beal, (1935-36) 40 C. W. N. 65 ; 
Burma Oil Co, v. Naraindas, A. I. R. 1927 Sind 253 ; Ghokalingam v. 
Mohammad, (1912) 23 M. L. J. 680. 

(r) When a servant, whose wages are due periodically, so conducts himself 

that the master is justified in discharging him without notice, as when 
the servant leaves his employment without notice, he cannot draw 
wages for that portion of time for which he has served since the last 
periodical payment of wages : Bhakta Shiromani v. Scetal Nath, A. I. 
R. 1925 All. 680 ; Maung Aung Tka v. Maung Ba Than, A. I. R. 1925 
• Rang. 246 ; Ethari v. Bellamy, A. 1. R. 1938 Rang. 207 (case of domes- 
tic-servant). 

(s) Defence of wilful dlsobedienee to lawful and reasonable orders : Turner 

V. A{ason, (1845) 14 M. & W. 112 (Where a domestic servant requested 
leave of absence for'the purpose of seeing his ailing mother, and, on 
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but says that he terminated the said contract, as he was justified 
to do, because (here state one or more of the following grounds) — 

(a) The plaintiiT, on requested leave of ab- 

sence, and, on refusal by the defendant, absented himself 
without leave. 

(b) On the defendant discovered that the 

plaintiff had misappropriated Rs. out of the funds 

of the defendant in his hands and had made fictitious entries 
in the books of account. 

(c) The plaintiff was habitually neglectful in respect 

of the duties for which he was engaged. On 19,.., 

he committed an act of neglect siiillciently gross to justify 
his dismissal, {viz.^ here give particulars). 

(d) The defendant employed the plaintiff as his account- 
ant relying on his representation that he had great experi- 
ence in accounts. The plaintiff proved to be absolutely 
incom peten t in the matter of keeping accounts. 

refusal by the master, absented himself without leave, Held : lie was 
properly dismissed.). Cf. Ghandra Shekhar v. Burhtoal Suf/ar Mills Co., 
A. I. R. 1935 All. 908 ; Nirod Ghandra v. Raja Kirtya Nanda, A. I. R. 
1922 Pat. 24 (where a sclioolmastcr was ordered to cease to practise • as 
a ideadcr but refused to do so). 

(s) Defence of misconduct in business : There is no fixed rule of law, defin- 
ing the degree of misconduct which will justify dismissal, but miscon- 
duct inconsistent with the fulfilment of the express or implied condition 
of scivice will justify dismissal. Whether the misconduct jiroved estab- 
lishes the right to dismiss the servajit must depend upon facts— and is 
a question of fact : Gloiision S Go. v. Gorry^ (1906) A. C. 122, 129 (P. C.), 
folld. in Abraham Reuben v. Karachi Municipality, A. I. R. 1929 Sind. 
69. A master after having condoned an offence cannot dismiss the 
servant for the same offence : Middleton v, Playfair, A. I. R. 1925 
Cal. 87. But if the servant offends again, his pr^jvious offence may be 
taken into consideration as to whether he should be dismissed or not : 
Madura etc. Devasthanam v. Annavh A. I. R. 1926 Mad. 57. 

(s) Defence of negligence : There is good ground for the dismissal of a 
servant if he is habitually neglectful in respect of the duties for which 
he was engaged. Even an isolated instance of neglect sufficiently gross 
.may justify dismissal : Gujarat Ginning db Mfg, Go. v. Oovindan Nair, 
A. I. R. 1940 P. 0. 101. The test to be applied varies with the nature of 
the business and the position held by the employee : Jupiter General 
Ins. Go, V. Ardeshir Bomanji. A. I, R. 1937 P. C. 223, folld. in* Chatra 
Serampore Co-op. Society v. Becharam, (1937-38) 42 C. W. N. 1219. Cf. 
Busier v. London db County Pig. Works^ (1899) 1 Q. B. 901 (where for- 
getfulness causing considerable damage to the master was held a serious 
n^lect of duty justifying dismissal). 
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PLAINT. 

431 . 

MASTER AND SERVANT. 

1. Contract : Master v. Servant. 

CLAIM by Master for Damage tor Breach of 
Contract of Service, (t) 

1. By an agreement, dated 19... made in writing 

between the defendant and the plaintiff at the defend- 

ant agreed to serve the plaintiff as an assistant in his trade of 

for the term of 3 years from 19..,, at a 

monthly salary of Rs 

2. The defendant served the plaintiff in the said capacity until 

19..., when he abruptly left the plaintiff’s service and 

verbally refused to continue in his service any longer, where- 
upon the plaintiff was obliged to employ another person in the said 
post on at a higher salary, namely, Rs month. 

3. By reason of the premises the plaintiff has suffered damages. 

Particulars of special damage : 

The plaintiff claims — 

. Rs damages. 

(s) Defence of Incompetence : The failure to afford the requisite skill which 
had been expressly or impliedly promised is a breach of legal duty and, 
therefore, misconduct : Per Willes, J., in Harmcr v, Cornelius^ (1858) 
5 C. B. N. S. 230, 247, folld. in Pandurang v. Jairamdasj A. I. R. 
1925 Nag, IGG ; Malabar Forest Rubber Go. v. Macleod, A. I. R. 1926 
Mad. 270 ; Dctaram v. Forbes^ A. I. R. 1930 Sind. 17. 

(s) Defence that the servant's conduct Is prejndiclal to the master’s business : 
Cf. Pearce v. Foster , (188G) 17 Q. B. D. 536, C. A. ; Lacy v. Osbaldiston, 
(1837) 8 C. & P. 80, N. P., folld. in Pandurang v, Jairamdas, supra, 

(s) Grounds of disiplssal : A master dismissing a servant for good cause 

need not state the grounds for such dismissal. Justification of dismis- 
sal can be shown by proof of facts known subsequently to the dismissal : 
Ridgway v. Ilungerford Market Co., (1835) 3 Ad. & El, 171, or on 
grounds difiering form those alleged at the time : Baillie v. Kell, 
(1838) 4 Bing. N. O. 633, 650. 

(t) There is a breach of contract of service whenever the servant leaves his 

service without just cause or excuse before the expiration of the agreed 
term, or, when no term has been agreed upon, without giving due 
* notice. The master is entitled in such cases to recover damages : 
dotes V. Saddler, (1666) 2 Keb. 16 ; Huttman v. Boulnois, (1826) 2 C. & 
P. 510, 513 (leaving service without notice) ; Bowes db Partners v. Press, 
(1894) 1 Q.B. 202, (substantial damages). Gf. Cuddalore Municipal 
Oouneil v. Panokabikesa, A.I.B. 1922 Mad^ 102 ; Sheppard Publishing 
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PLAINT. 

43S. 

MASTER AND SERVANT. 

2. Tort : Third Party v. Master. 

CLAIM against Master for Fraud of Servant, (a) 

1. For some time in 19..., the plaintilT, on a gnran- 

tee of the defendants, who are bankers, supplied J. D., a customer 
of theirs, with oats on credit, for carrying out a Government con- 
tract. 

2. In or about the month of 19..., the plaintiff 

refused to supply any more oats to the said J. D. until he had a 
better guarantee. 

3. On 19..., A. B., the defendants’ manager gave the 

plaintiff a letter of guarantee to the effect that J.D.’s cheques drawn 
on the defendants’ bank (hereinafter cqlled ‘the bank’), in plaintiff’s 
favour in payment for the oats supplied should be paid on receipt 
of the Government money, in priority to any other payment 
“except to the bank”. 

4. The plaintiff thereupon supplied oats to J.D. between 

and up to the value of Rs 

5. Upon fulfilment of the said contract, the Government money 

amounting to Rs was received by J.D. and paid into 

the bank on or about 19..., but J.D.’s cheque dated 

for Rs drawn on the bank in favour of the 

plaintiff in payment of the price of oats supplied was dishonoured 

by the bank, who claimed to retain the whole sum of Rs 

in payment of J.D.’s debt to the bank. 

6. At the time the above guarantee was given, the plaintiff did 
not know, and the said manager intentionally kept back from the 
plaintiff, the fact that J.D. was then indebted to the bank to the 

amount of Rs and that the guarantee given by him to 

the plaintiff would be unavailing. 

The plaintiff claims — 

R s damage. 

v. Harkinst (1905) 5 O.W.R. 482. A servant may refuse to serve or 
abandon service on reasonable grounds : Ottoman Bank v. Etienne 
Ghdkarian, A.I.B. 1930 P.C. 110 ; Middleton v. Play fain A.I.R. 1925 
Cal. 87 ; Partap Narain v. Jute Mills, A.l.R. 1927 All. 053 (case of 
presentation of a forged bill by servant under the apparent authority 
of his master). 

(u) Reference : Barwiek v. English Joint ihock Bank, (1867) L. B. 2 £x. 259 
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PLAINT. 

433 . 

MASTER AND SERVANT. 

Tort : Third Party v. Master. 

CLAIM against Solicitor tor Fraud of Servant 
involving Forgery, (v) 

1. At all material times the defendant was a solicitor practising 

in under the name of & Co., with a branch 

office at hereinafter called ‘the branch firm’. 

2. At all material times the branch firm was managed by one 
C. as managing clerk for the defendant. 

3. On April 19..., C. in the course of his employment 

as such managing clerk wrote to the plaintiff a letter enclosing an 
application for an advance for Rs. 5,000/- on the security of a 
house property in Calcutta. This application purported to bo signed 

by one P. C. of and represented that he was negotiating 

to purchase premises No (hereinafter called ‘the said 

premises*) for Rs and that it was on the security of this 

property that the loan was asked for, 

(In this case it was found that the master did not authorise the act of 
the servant but that the servant or the agent committed the alleged 
fraud, if he did commit it, for the benefit of his master : Held, the 
master was liable^, llarwick’s case, however, is not an authority for 
the proposition tliat a iiriiicipal is not liable for the fraud of the agent 
unless committed for the benefit of the princiiial. In JAoyd v. Grace, 
Smith t& Go., (1012) A. 0. 710, Lord Macnaughten pointed out that 
Barwick’s case “has been misunderstood in late years” and what was 
really decided in that case was that “a principal must be liable for 
the fraud of his ayent committed in the course of his agent's employ 
meni and not beyond the scope of his agency whether the fraud he com^ 
mitted for the principaVs benefit or not" (p. 731). Gf . .Burmah Trading 
Corporatiofi v. Afirxa Mahomed Ally, (1877-78) L. R. 5 I. A. 130, 135, 
136 (Though the master may not' have authorised the act, if he has x)ut 
the agent to do a particular class of acts, he must be answerable for the 
manner in which that agent has conducted himself in doing the busi- 
ness which was the act of the master to place him in) ; Cf. Uxbridge 
Permanent Benefit Building Society v. Pickard, (1939) 2 K.B. 248 ; 
Dinabandhu Saha v. Abdul Latif, (1923) l.L.R. 50 Cal. 258 ; and 
Sherjan Khan v. Alimuddi, (1916) l.L.R. 43 Cal. 511, 516, 520. 

(v) Refer^nee : Uxbridge Permanent Benefit Building Society v. Pickard, 
supra (In this case it was contended on behalf of the defendant, 
(a) that the principle of Lloyd v. Grace, Smith db Go., (1912) 
A. C. 716^ must be confined to cases where the fraudulent act committed 
by the servant is committed on a person who was^a client of the firm, 
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4. The plaintiff aesented to the application, sabject to the 

execution of a mortgage, and passed the matter to his solicitors 
Messrs... to be dealt with in the usual way. 

5. In the course of investigation of title, C. in the course of his 
said employment wrote to’the plaintiff's solicitors saying that P. C. 
was a member of the Indian Civil Service and was a contemplated 

purchaser of the said premises from one L., who in had 

acquired it from one K. of 

6. On C. in the course of his said employment, sent 

to the plaintiff's solicitors title deeds purporting to show this devolu- 
tion of title together with a conveyance from L. to P. C., whose 
signature'purported to be witnessed by C. 

7- On the mortgage was accordingly prepared and 

executed by P. C. and again witnessed by 0., and the sum of 
Rs. 5,000/- was advanced by the plaintiff on interest at 

8. On the plaintiff discovered that P. C. was not a 

member of the Indian Civil Service, L. and K. were fictitious persons 
and the deeds mentioned in paragraph (> hereof w^ere forgeries. 

The plaintiff claims — 

1. Rs as damage for fraud. 

2 . Alternatively, Rs the amount of the 

advance including interest as money had and received by 
the defend?int to the use of the plaintiff. 

and not as in this case, where the person defrauded was not a client of 
the firm, (b) that the liability of the master does not arise where the 
documents by means of which the fraud was perpetrated were forgeries. 
On the first contention, ( <recno M. R. observed at p. 2r)3: ‘*The managing 
clerk put in charge of that ofiice, as he was, was unquestionably given 
in fact full authority to conduct the business;. of a solicitor’s office on 
behalf of and in the name of his princii>al. I hat authority would cover 
not merely .acting for clients, but the carrying through of all transac- 
tions which would normally be carried through by a solicitor— namely, 
completion of conveyancing business with third parties, having dealing 
with clients and the obtaining from such third parties upon completion 
of the transaction sums of money and giving receipts therefor. With 
regard to that part of the office activities, there is no ques tioii of the 
relationship of solicitor and client between the solicitor and thinl party. 
Nevertheless the authority of a clerk occupying the position of tho 
principal to deal with third parties in circumstances whe^« the third 
parties are going to change their position as the result of the transaction 

in progress, or which appears to l>e in progress cannot be denied 

The principle of Lloyd v. Grace, Smith db Co. extends to cases where the 
authoiity which the clerk i urports \o exercise, ani which upon tho 
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PLAINT. 

434 . 

MASTER AND SERVANT. 

2. Tort : Third Party v. Master. 

CLAIM against Master tor Damages for personal Injury 
caused by the Negligence of Servant, (w) 

1. On 19, the plaintiff, a police constable, was on 

duty inside the police station in Street in which, at the 

material time, were a large^number of people inolnding children, 

2. The defendants were the owners of a two-horse van, which 
was being driven by their servant, a man named B., on that date. 

3. At about P. M. on that date, B. took the two 

horses and van out into the said street and left them standing on the 
left«hand side of the street facing in the direction of the police 
station, while he went elsew«here to4ttend to other business. 

4. During the time the horses and the van were left unattended, 

face of it, he has got, is one which involves leading third parties to 
change their position on the faith of that the business which brings 
them into contact with the firm is genuine. ^be second contention, 
namely/ whether the well known principles applying the authority of 
agents and the extent to which their acts will bind their principals 
apply in the case of a forged document, his Lordship observed at p. 256 
thus : “The case of Puben v. Great Fingall Consolidated, (1906) A.O. 439, 
Krediibank Cassel v. Schenkers, (1927) 1. K. B. 826 and Slingshy v. 
District Bank, (1932) 1 K. B. 544, appear to me to make it quite clear 
that in the view of the learned judges who dealt with the matter the 
question of the effect of a forged instrument as affecting the principal 
falls within the question of ostensible authority. I can find no justifica- 
tion in any of the observations in those cases for the suggestion that a 
forgery, if in other respects it comes within the scope of ostensible 
authority, in any way prevents that doctrine from applying.*’). 

(w) Reference : Hayniis v. Harwood, (1935) 1 K.B. 146 (Various defences were 
taken in this action, amongst others, the defences of novas actus inter- 
veniens and volenti non fit injuria. It was held, (a) that the defendant’s 
servant was guilty of negligence in leaving the horses unattended in a 
crowded street in which many people including children were likely to 
be at the time when the horses were unattended and where mischievous 
children might be about and where something might be done which 
might result Jn the horses running away; .b) the police are under a 
general duty to protect life and property ; (c) the injuries to the plaintiff 
were the natural and probable consequences of the defendant’s negli- 
gence ; and (d) that the maxim *voleni non fit injuria' did not apply 
to prevent the plaintiff recovering.). 

(w) Limitation : One year under Art. 22, Ind. Lim. Act 
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a boy threw a stone at the horses which caused them to ran away 
and when they got opposite the police station, the plaintiff came 
out into the street and saw the horses and the van coming and also 
an old woman who was in imminent danger if nothing was done by 
him to arrest the progress of the horses. 

5. To save the woman from imminent danger, the plaintiff, 
at great risk to his life and limb rashed ont and seized the offside 
horse and eventaally stopped the horses, but one of the horses fell 
npon him with the conseqaence that he sustained serious personal 
injuries. 

Particulars of injuries : 

6. The plaintiff has sustained damages caused by the negligence 
of the defendant’s servant as aforesaid. 

(Here set out particulars of special damage, if any). 

The plaintiff claims — • 

Rs damages. 

PLAINT. 

435 . 

MASTER AND SERVANT. 

2. Tort : Third Party v. Master. 

CLAIM against Master for Damage to Property caused by the 
Negligence of Servant, (x) 

1. At all material times the defendant was the owner of a 

cocoanut and fruit estate at and the plaintiff was the 

lessee of an adjacent property at upon which were 

certain pottery works and kilns. The said two properties were 
conterminous along the south-east boundary of the plaintiff’s land 
as far as that extended and there came some Government land left 
waste and uncultivated, wedged in between the south-west boundary 
of the plaintiff’s property and the continuation of the defendant’s 
property from which latter it was divided by a bamboo hedge. 

2. On a fire or fires kindled for the purpose of 

(x) Reference : Ooh Ohoon v. Lee Kim Soo, (1925) A. C. 550 (An employer is 
responsible for damage caused by the negligent act of his servant in 
carrying out work which he is employed to do, even if the act 
incidentally involves a trespass which the employer has not authorised. 
“When a servant does an act which he is authorised by his employment 
to do under certain circumstances and under certain conditions, and ho 
does them under circumstances or in a manner which arc unauthorised 
and improper, in such cases the employer is liable foi * the wrongful 
act”). 

139 
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burning branches, jangle trees and other vegetable rubbish piled 
close to the bamboo hedge, spread across the wedge of Government 
land on to the plaintiff^s land, and burnt down a number of 
buildings upon it. The said fire or fires had been negligently 
kindled and allowed to spread by the servants of the defendant. 

3. By reason of the premises the plaintiff has sustained 
damage. 


Particulars of special damage : 
The plaintiff claims — 

Rs 


PLAINT. 


436 . 

MASTER AND SERVANT. 

2. Tort : Third Party v. Master. 

CLAIM against Master, for Damage to Property caused by 
the Negligence of Servants under Defendant’s Control, (y) 

1. In the plaintiffs, ship-owners, let on 

hire to the defendants a lighter manned by two lighter boys who 
were to remain under the control of the defendants during the 
continuance of the hire. 

2. The use to which the defendants put the lighter was for the 

purpose of loading ground nuts on to their steamship “The ** 

lying in the harbour of 

3. On the evening of there was a strong ebb-tide 

running and the lighter, which was then lying alongside the said 


(y) Reference ; Bull db Co, v. 14^ African Shipping etc, Co,, (1927) A. C. 
6SG (In tliis case, the dictum of Oockburn 0. J. in Rourkc v. White Moss 
Colliery Co , (1877) 2 C. P. D. 205, 209 was quoted with approval : 
“When one person lends his servant to another for a particular 
employment, thp servant for anything done in that particular employ- 
ment must be dealt with as a servant of the man to whom he is lent, 
although he remains the general servant of the person who lent him." 
The lighter men in this case had deserted their duty at a moment, as it 
turned out, which was critical for the safety of the ship. While doing 
so, and at that moment, they were in the service of the defendants. 
The defendants had not provided any other servants to supply their 
place, in what was a continuous duty. It is out of question to suggest 
that these circumstances did not constitute negligence for which the 
defendants were responsible.) 

(y) Relationship of master and servant — test : The test is the right of 
control which a person has in the manner in which the other does the 
work ; Qoolhai v. Pe^t<^i, A. I. R. 1935 Bom. 333. Of. Kondiba Qopal 
v. Mestrejean, A. I. R. 1928 Bom. 91. 
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steamship, parted her moorings and drifted with the current out of 

the harbour and subsequently ran ashore at a point about 

miles distant therefrom and broke up before she could be saved. 

4. The loss of the lighter was due to the defendants’ negligence 
in not taking reasonable care for her safety during ebb-tide : 

Particulars oj negligence : 

(a) The lighter boys supplied by the plaintiffs were not 
in the lighter, nor did the defendants provide any other 
servants to supply their place, when she broke adrift, 

(&) The ropes supplied by the defendants were not 
suitable for making fast the lighter to the ship. 

The plaintiffs claim — 

Rs damage, being the value of the lighter. 

PLAINT. 

43r. . 

MASTER AND SERVANT. 

2. Tort : Third Party v. Master. 

CLAIM against Master for Criminal Act committed by Servant 
in the Course of his Employment, (ss) 

1. At all material times, the defendant M, carried on the busi- 

ness of a furniture dealer on the hire-purcliase system in Calcutta, 
and the defendant P. was the manager of a branch establishment 
of the said business at 

2. Plaintiff at all material times was and is the owner and 

occupier in part of the house. No Street in 

3. In 19..., one S. lodged in a portion of the said 

house as a monthly tenant to plaintiff and, being in arrear with his 

rent for four months amounting to Rs pledged his 

furniture, specified in Schedule ‘A’ hereto, to the plaintiff on 

(z) Reference : Dyer v. Munday, (1895) 1 Q.B. 742 {Per Rit?by L.J., The law 
on the matter was laid down by Willea J., in Baylcy v. Mamhester, She- 
ffieldt and Lincolnshire Tty, Oo., (1872-73) Jj. R. 7 C. P. 415 at 420, thus : 
'A person who puts another in his place to do a class of acts in his 
absence necessarily leaves him to determine, according to the circum- 
stances that arise, when an act of that class is to be done, and trust liim 
for the manner in which it is done ; and consequently he is held 
answerable for the wrong of the person so entrusted citj(icr in the 
manner of doing such an act under circumstances in which it ought 
not to have been done ; provided that what was done was done, not from 
any caprice of the servant, but in the course of the employment. 
I can find no authority for distingiiiiihiiig in the application of this 
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4. On 19..., the defendant P, went to the said honee 


with a nnniber of servants at aboat and, when the door 

was opened by the plaintiff, they pushed their way in, P, then and 
there told the plaintiff that he had come to reclaim the furniture 
. sold to S. under a hire-purchase agreement upon default in pay- 
ment of one of the instalments, and proceeded to forceably remove 
the said furniture, and did remove the same through his said 
servants although the plaintiff told him that she knew nothing 
about the alleged contract of sale and that the furniture had been 
pledged with her for arrears of rent due. In the act of removing 
the said furniture, the defendant P. assaulted the plaintiff (give 
particulars). 

The plaintiff claims — 

(1) The return of the furniture or their value. 


(2) Rs damage for detention. 

(3) Rs damage for trespass. 

(4) Rs damage for assault. 

PLAINT. 

4<3S. 


MASTER AND SERVANT. 

2. Tort : Third Party v. Master. 

CLAIM against Corporation tor Libel published by a Servant, (a). 

1. The defendant company are an insurance company with 
limited liability, incorporated under the provisions of the Indian 

rule between tortious and criminal acts of the servant. The class of 
acts to be done by the manager in the case before us was the resump- 
tion of furniture in respect of which instalments were unpaid, and it 
was left to him to determine when such an act should be done and the 
manner in which it should bo done. It was therefore immaterial 
whether, in the course of doing one of this class of acts, the manager 
acted in accordaace with the instmction of his employee or not.’*), appld 
in Faxal Itaki v. East Indian Uy, Go., (1921) I. L. R. 43 All. 623, 630, 
and Morumal v. Oobindram, A. 1. R. 1933 Sind 176 ; cf . Hamlyn v. 
Houston db Go., (Iflai) 1 K. B. 81, 85 {Per Collins M. R., “The 
principal having delegated the performance of a certain class of acts 
to the agent, it is not unjust that he, being the person who has appoint- 
ed the agent, and who will have the benefit of his efforts if, successful, 
should bear the risk of his exceeding his authority in matters incidental 
Ip the doing of the acts the performance of which has been delegated 
to him**), folld. in Morumal v. Qobindram^ supra. 

(e) LliBitatloii : 3 years under Art. 48, 49 or 39. 

(a) Reference : GitiKena* Life Assurance Co. v. Brotcn, (1904) A. G. 
423 (In this case, it^was found as a fact that F.P. had no actual 
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Insarance Act IV of 1938, having their registered ofiBce at 

in 

2. From until the plaintiff was in the 

service of the defendant company as an insurance agent upon terms 

and conditions set out in an agreement, dated 19..., 

made in writing between the plaintiff and the defendant company. 

3. Shortly after leaving the employment of the defendant 

company in the month of the plaintiff entered the 

service of a rival company called the S. L. Association. 

4. At all material times, one F. P. was employed by the defend- 
ant company as the chief superintendent of their agencies. His 
authority was to secure business and to save business and to visit 
policy-holders whose policies had lapsed or were likely to lapse. 

5. In a circular letter sent to several persons insured in the 

defendant company (whose names and addrossess so far as the 
plaintiff has been able to ascertain have lieen specified in Schedule 
*A’ hereto), the said F.P., in the course of his employment as such 
superintendent, falsely, maliciously, and without reasonable or prob- 
able cause, printed and published of the plaintiff the words following, 
that is to say, 

6. By the said words the said F.P. meant and was understood to 
mean that the plaintiff was a cheat and a liar who was engaged in 
carrying on a false propaganda among the policy-holders of the 
defendant company. 

7. By the publication of the said words the plaintiff has been 
injured in his credit and reputation and has suffered damage. 

{Here set out special damage^ if any). 

The plaintiff claims — 

Rs damages. 

authority, express or implied, to write libels, nor to do anything legally 
wrong. Even so it was held by Ijord Lindley, L.J. (pp. 427, 428) that *‘it 
is not necessary that he should have any such autliority in order to 
render the company liable for his acts. The law on the subject cannot 
be better expressed than it was by the Acting Chief Justice in this case : 
^Although the particular act which gives the cause of action 
may not be authorised, still if the act is done in the course of employ- 
ment which is authorised then the master is liable for th^ act of the 
servant*', folld. in Lai v. Jwdra iVaf/#, (1908-09) 13 C.W.N. 1165, 
1170, and appld. in Municipal Committee, Rupar v. Rahmat Ilahu 
A.l.R. 1934 Lah. 907, and in Ohatra Serampore etc. Society v. 
Peeharamt I.L.R. (1939) 1 Cal. 123, to suits for malicibua prosecution 
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PLAINT. 

439 . 

MINOR. 

CLAIM by Minor on attaining Majority tor a Declaration that a 

Deed of Family Settlement entered into by a supposed 
Guardian on her behalf during her Minority is Void. (b). 

1. One A.B., a Hinda governed by the Mitakshara, died January, 
ftth, 19..., leaving him surviving C.D., his widow, since deceased. 

2. The said A.B. in his life time held four squares of land in 

, hereinafter called ‘the said property,’ as a tenant under 

the Government of the Punjab. 

3. On or about C.D. purchased the said property 

from the Government out of her stridhana money and became the 
owner thereof. 

4. The said C.D. died « April 15th, 19..., leaving her surviving 
the plaintiff, her illegitimate daughter, then a minor, as her sole heir. 

5. The question of succession to the said property arose shortly 
after the death of C.D. In the course of the proceedings taken by 

the Revenue Officer in 19... for the mutation of names 

in respect of the said property, the plaintiff's right of inheritance 
thereto was denied by the defendants, Nos. 1 and 2, the brother’s 
sons, and the defendants Nos. 3 and 4, the paternal cousins of A.B., 
deceased. 

6. The defendants purported to settle the said alleged dispute by 
executing a deed, described as a deed of family settlement, dated 

hereinafter called ‘the said deed*. To make it appear 

that the plaintiff then a minor, was a party to the said deed, the 
defendant No. 1 purported to sign the said deed for self and also as 
the guardian of the plaintiff. 

against corporation, cf, Barivick v. English Joint Stock Bank (1867) L.ll. 
2 Ex. 259, and Ilouldsworth v. City of Glasgoto Bank, (1880) 5 A.C. 317, 
326. 

(a) Limitation ; one year under Art. 24. 

(b) Reference : Partap Singh v. Sant Kaur, (1937-33) L. R. 65 I. A. 213. (If 

a compromise has been entered into in good faith by the manager of a 
joint Hindu family or by the father in such family, a minor member of 
^thc family cannot be allowed to disturb it on the ground of inequality 
of the benefit, unless there was fraud or some other ground which in 
law vitiates it. This rule proceeds uix>n the ^principle that the minor 
was properly represented by the father or the manager of the family ; 
and he was therefore a party to the compromise. The rule does not 
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7. The defendant No. 1 was not the plaintiff’s lawful or defacto 
guardian. In the matter of plaintiff’s claim to the said property, 
the interest of the said defendant was adverse to that of the plaintiff 
and, accordingly, he was not competent to represent the plaintiff as 
her guardian in the said deed. 

8. By reason of the premises the said deed became and is void. 

9. Since the defendants have been in possession of 

their respective shares in the said property by virtue of, and in 
accordance with, the aforesaid deed. 

10. The plaintiff attained majority on and, by letter 

dated called upon the defendants to surrender their 

respective possession of the said property to her. 

11. By letter, dated... the defendants refused to acknow- 

ledge the plaintiff as the sole owner of the‘ said property or to 
surrender possession of the said property t» her. 

The plaintiff claims — 

(1) A declaration that she is the owner of the said 
property. 

(2) A declaration that the said deed of settlement is void 
and not binding upon her. 

(3) Possession of the said property. 

(4) Rs as mesne profits against each of the 

defendants from ...up to ; alternatively, an 

enquiry into mesne profits and payment to the plaintiff of 
such sums as may bo found due. 

(5) Further mesne profits until possession is delivered 
up to the plaintiff. 

PLAINT. 

4 ^ 40 . • 

MINOR. 


offend against any law governing a contract. But where there is no 
];>erson who has authority either under the law of Contract or under 
the personal law applicable to the minors to make a compromise on 
their behalf, a compromise entered into by minors settling dispute as 
regards inheritance between themselves and their father’s collaterals is 
not binding on them. Huch transaction cannot be upheld even on the 
ground of family settlement because a party cannot by describing a 
contract as a family settlement claim for it an exemption from the law 
governing the capacity of a person to make a valid contract.). 

(b) Limitation ; Art. 120, Ind. Lim. Act. 
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CLAIM by Minor on attaining Maiorlty to set aside an unauthorised 
Alienation by certificated Guardian, (c) 

L The plaintifE was born on 19..., and, at the time 

of the transfer hereinafter mentioned, was a minor. 

2. By an order, dated made by the District Judge 

of , one B.8. was appointed the guardian of the (person 

and) property of the plaintiff. 

3. By a registered deed of sale, dated 19..., the said 

B.S., as such guardian, sold to the defendant the house and premises 


No belonging to the plaintiff, for a consideration of 

Rs without obtaining any permission of the District 


Judge therefor. 

Or, 

By an order of the District Judge, dated 19.,., the 

said B.S., as such guardian, was authorised to sell the house and 

premises No belonging to the plaintiff, for not less than 

Rs. 5000/-. Yet the said B.S. sold the said property for Rs. 4000/- to 
the defendant on 

4, The defendant has been in possession of the property from 
the date of sale. 

(c) Limitation of powers of gnardfans : Sec. 30 of the Guardians and Wards 
Act, VIII of 1890, provides that a disposal of immovable property by a 
guardian in contravention of either Sec. 28 or Sec. 29 is voidable at the 
instance of any other person affected thereby. The “guardian” contem- 
plated by Sec. 30 is not only a certificated guardian who is a natural 
guardian of the ward but also a certificated guardian who is not the 
natural guardian : Jai Narain v. Beekoo Lai, I. L. B. (1933 )A11. 614. 

(c) Transfer voidable : A transfer by a certificated guardian without the 
leave of the Court is only voidable and not void. It is necessary to 
inquire whether it is beneficial to the minor or not : Jagdamba Prasad 
V. Anadi Nath," (1938) I. L. B. 17 Pat. 460. It is not necessary that a 
minor on attaining majority should institute a suit to set aside a 
transfer ; ho may take the point of invalidity of transfer by way of 
defence when an action is brought to enforce a transfer against 
him : Jai Narain v. Beohoo Lai, supra ; Sivanmalcn v. Arunaehala, 
A. I. B. 1938 Mad. 822 ; Hem Chandra v. Lalit Mohon, (1911-12) 
16 0. W. N. 715. Where there is a sanction authorising the 
alienation followed by the alienation so authorisedi the person who 
enters into the transaction with the guardian would be entitled to rely 
upon the sanction itself for the validity of the transaction. He is not 
bound to go behind the order sanctioning the loan and if he has acted 
bona fide he is not bound to see to the application of the money or any 
part of it: Vindyah v. Skaniahai, A.I. B. 1938 Bom. 234. When 
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5. The plaintiff attained the age of majority on 

6. By letter, dated 19..o addressed to the defendant, 

the plaintiff repudiated the said sale and made a demand for poss- 
ession of the said property, offering to pay the defendant the consi- 
deration money he had paid for purchasing the said property, 

7. The defendant replied to the plaintiff’s letter on 

refusing to surrender possession of the said property on any terms. 

The plaintiff claims — 

(1) A declaration that the sale aforesaid is not binding on 
the plaintiff. 

(2) Possession of the said property. 

(3) Rs mesne profits from up to 

the date of suit. 

(4) Further mesne profits until possession is delivered. 

PLAINT. • 

441 . 

MINOR. 

immovable property belonging to a minor is sold by his certificated 
guardian for consideration but without permission of the District Judge 
and that property is again sold by the guardian to another party but 
with permission of the District Judge, the second purchaser need not 
seek to have the first sale expressly set aside by a suit brought within 
the time provided for in Art. 91 of the Limitation Act. He is entitled 
to sue for possession of the property on a declaration that the previous 
sale is not binding on him and the suit would be governed by Art. 120 : 
Nagendra Nath v. Mohini Mohan, (1931) I. L. li. 58 Cal. 123. If the 
District Judge laid down certain terms, it is not open to tlie transferee 
to say that the conditions laid down were im[x>ssible of compliance and, 
therefore, he would take the minor’s property without complying with 
the restrictive terms imposed : Kishori Ramanji v, Duley Ram^ A. I. R. 
1924 All. 474. Cf. Ghiranji Lai v. Syed Iliaa (1924) I. L. R. 46 
All. 620. 

(c) Restitution : In a case where property of a minor has been conveyed by 
the guardian without permission of the District Judge, the minor, in a 
suit brought against him . cannot avoid the transfer without restoring 
the benefit which he has received : Jai Narain v. Beehoo Lai, I. L. R. 
(1938) All. 614 ; Hem Chandra v. Lalit Mohon, (1911-12) 16 0. W. N, 
715; Manaaharam v. Ahmad Hossein, (1916-17) 21 C. W. N. 63. 
Where the transaction is not at all to the minor’s benefit ho is not 
bound to make any restitution : Cf. Dwijendra v. Manorafna, (1922) 
I. L. R. 49 Cal. 911; Ghiranji Lai v. Syed Ilias, (1924) I. L. R. 46 
All. 620. 

Limitation : A suit to set aside a deed is governed by Ar|g 44, Lim. Act ; 
Jagdamha Praaad v. Anadi Nath, (1938) 1. L. R. 17 Pat. 460. 

140 



ill4 forms of Pleadings [ Pt. IV. 

CLAIM by an Adult to have a Decree, obtained against him 
in a Suit in which he was described as Minor whiloi 
in fact, he was Major, set aside, (d) 

1. The plaintiff was born on 15th July, 19... 

2, On 10th September, 1922, the defendant instituted a suit in 


this Court (No of 19...) against the plaintiff for the 

recovery of a sum of Rs. on a bond, dated 


alleged to have been executed in his favour by the plaintiff’s father, 
since deceased. 

3. The plaintiff had attained the age of majority on the date 
of the said suit ; nevertheless the defendant alleged in the said suit 
that the plaintiff was a minor and got one M. N. appointed as his 
guardian ad litem, 

4. The said M. N. failed and neglected to raise any defence to 
the said suit and suffered an exparte decree to be passed against 

the xdaintiff on 19..., although the suit could have been 

successfully resisted on the ground that Qiere state the grounds). 

5. The plaintiff had no knowledge of the said suit or of the 
proceedings therein, until 10th April, 1923, when the defendant 
informed him of the said decree and demanded payment. 

The plaintiff claims — 

That the said decree be set aside. 

PLAINT. 

442 . 

MINOR. 

CLAIM by Minor on attaining Majority to recover Property 
omitted from his Claim in a previous Suit by his 
Next Friend, (e) 

(d) A decree passed against a person described as a minor, while in fact he 

was a major, is not void but is only voidable by him provided he had 
no knowle<lge of the suit or the proceedings therein : Bamachari v. 
Duraisatni (1898) I. L. 11 21 Mad. 167 ; Seahagiri v. Hanuman^ 
thOf (1916) I. L. B. 39 Mad. 1031. The effect of setting aside the decree 
will be to restore the original proceedings in the former suit^ and the 
plaintiff in the former suit may get his plaint suitably amended and 
pi-ocecd with the same. See Khujoorooniasa v. Eoushun Jehun, (1876) 3 
I. A. 291 ; Ramayya v, Venhaiaaulba, (1916) I. L. R. 39 Mad. 853 ; 
J^ukara Beyam v. Mt. Maahuq Fatima, A. I. R. 1926 Oudh 32. 

(e) Roterenee ; Vyankai v. Onkar Nathu, (1921) I. L. R. 45 Bom. 805. “It 

was argued that the suit was barred under O. II, r. 2, C. P. Code, as 
the subject-matter of the suit ought to have been included in the pre- 
vious suit. That argument would not apply to a case like this where 
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1. The properties specified in Schedules A. and B. hereto, here- 
inafter called ‘the said properties^ belonged to one N. D., a Hindu 
governed by the Dayabhaga, who died September Tith, 1902, leaving 
him surviving A. D., his widow, and no issues. 

2. In pursuance of a written authority given by N. D., the said 
A. D. duly adopted the plaintiff, then 10 years old, as a son to her 
husband on June 3, 1903. 

3. On or about 19..., that is, shortly after the said 

adoption, the defendant, a divided brother of the said N. D. took 
wrongful possession of the said properties. 

4. On the said A. D. as the next friend of the 

plaintiff instituted Suit No of in this Court, 

for a declaration that the plaintiff was the adopted son of A. D., 
and for possession of the A. Schedule properties. She omitted to 
include in the said suit the B. Schedule ifiroperties either through 
ignorance or by mistake, but not with any intention of relinqui- 
shing the plaintiff’s claim to them. 

5. The defendant contested the said suit both as regards the 
question of adoption, and the plaintiff^s right to the A. Schedule 

properties ; but this Court decreed the said suit in full on 

19..., and the plaintiff got possession of the A. Schedule properties 
through Court. 

6. The plaintiff attained the age of majority on 

7. By letter dated the plaintiff requested the defend- 

ant to deliver up possession of the B. Schedule properties to him. 
On the defendant, in his reply to the said letter, repudi- 

ated the plaintiff’s claim thereto. 

The plaintiff claims — 

(a) A declaration that the B. Schedule properties belong 
to the plaintiff as the adopted sou *and heir of N. D., de- 
ceased. 

the previous proceedings were taken in the name of the minor by his 
next friend. The minor could not possibly be prejudiced by a mistake 
made by those representing him during his minority as liis riglit to 
suit in his own person only comes into effect when he attains majority. 
He will, therefore, be entitled to disregard any proceedings which had 
been taken during his minority if his interests had not been » properly 
safe-guarded/’ See also Lalla Sheo Churn v. Ramnandan^ (1895) l.L.R, 
22 Cal. 8. But see Qopal Rao v. Naraainga, (1809) I. L. R. 22 Mad. 
399; which was a case of relinquishment of rent for prior faslis, and suits 
instituted as to rent due for later faslis by*next friend of plaintiff. 
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(b) Possession of the said properties. 


(c) Rs mesne profits at the rate of Rs. 

per annum from to 


(d) Further mesne profits at the said rate until delivery 
of possession. 

PLAINT. 

443 . 

MINOR. 

CLAIM by Minor to have a Decree set aside on the Ground of 
Gross Negligence of the Guardian ad litem* (f) 

The plaintiff through his next friend abovenanied states : — 

1. The plaintiff was born on the.... 19... He lost his 

father in March 19... 

2. On 10th April 19..., the plaintiff’s mother purporting to 

act as his guardian executed a mortgage deed in favour of the defend- 
ant E.F. for a sum of Rs mortgaging the plaintiff's property 

specified in the schedule hereto. 

3. The said mortgage deod recited that the said sum was re- 
quired for providing funds to B. C., the plaintiff's maternal uncle, 
for starting a cloth trade on behalf of himself and the plaintiff’s 
family. 

4. The plaintiff's family is not a trading family nor has there 
been any ancestral trade carried on by the family at any time. 

5. The defendant E. F. instituted a suit in this Court (Suit No... 

of 19...,) on the said mortgage and got the defendant 

Q. K., an officer of the Court, appointed as the plaintiff’s guardian 
ad litem. 

(f) Cause of action : According to all the High Courts, except Bombay, a 
suit for setting aside a decree on the simple ground of gross negligence 
of the guardian ds maintainable : Punnayyah v. Viranna, (1922) I. L. B. 
45 Mad. 425 ; Swami Kone v. Sankaravadia, A. I. R. 1936 Mad. 804 j 
Subbaratnam v. Ounavanthalal, A. I. R. 1937 Mad. 472 ; Ilaji 
Muhammad v. Venkata Kornaraju, A. I. R. 1940 Mad. 810 ; Sheo Churn 
V. Ramfiandan, (1895) I. L. R. 22 Cal. 8 ; Mt. Siraj Fatima v. Mahmood 
Alit (1932) 1. L. R. 54 All. 646 F. B. (Even where a guardian has been 
formally appointed, but he is grossly negligent in his duties, he ceases 
to represent the minor properly and effectively, and the result is the 
^ame as if no proper guardian had been in existence) ; Kali Charan v. 
Hirdai Naraint A. I. R. 1935 Pat. 24 ; Faxal Din v. Md. Shaft, A. I. R. 
1928 Lah. 674. But the Bombay High Court has in a recent Full 
Bench case held that apart from the ground of fraud or collusion, no 
suit hes for a minor* to set aside a decree passed against him, on the 



Forma of Pleadings 


1117 


Ft. IV. ] 


6. The said 0. K. did not raise any defence to the said suit and 

suffered an exparte mortgage decree to be passed against the plain- 
tiff on 19..., althongh the salt conld have been snccess- 

fully resisted on the simple ground that the mortgage of immovable 
property for the purpose of lending money to a maternal uncle for 
a trade was not a transaction for the benefit of the plaintiff and 
could not bind him. 

7. The said inaction on the part of the said guardian ad litem 
amounted to gross negligence and culpable neglect of the plaintiff’s 
interest and has been greatly prejudicial to the plaintiff. 

The plaintiff claims — 

That the said decree be set aside. 

PLAINT. 

4f4>4f. _ 

simple ground of gross negligence on the part of his guardian ad litem : 
Krishnadas v. Vithoba, I. L. R. (1939) Bom. 340 F. B., folld. in Nana 
Namdeo v. Dalpat Supadu, A. I. R. 1940 Bom. 33. 

(f) Gross negligence~-what amoants to : It is not every kind of negligence 
which would render proceedings otherwise regular and proper liable 
to be opened up ; it must be such negligence as lends to tlie loss of a 
right which, if the suit had been conducted or resisted with due care, 
must have been sucessfully asserted : Kali Charan v. llirdai Narain, 
A. I. R. 1935 Fat. 24. Failure to raises doubtful plea in the suit by 
the guardian ad litem does not amount to gross negligence on his part : 
V enkataramani v. Sahramaniay A. I. R. 1928 Mad. 945. In a suit 
against minor, after the plaintiff had finished his evidence, the guar- 
dian ad liiem who up to that date had done everything necessary to de- 
fend the suit, did not appear and also did not appear in the appeal 
though served, Held, that this was of itself not suflicient to prove 
negligence : Panna Lai v. Mohammad Zakiy A.I.R. 1937 Lah. 563. It 
is not reasonable to hold the guardian responsible if the lawyer fails 
to raise a point of law which may well have been raised by him. The 
guardian cannot be made responsible for the intelligence or the honesty 
of the lawyer : Daiva Animal v. Selvaramanuja, A.I.R. 1930 Mad. 479. 

(f) Burden of proof : The burden of proving thpt circumstances exist which 
vitiate the decree is upon the plaintiff and it is an element in that 
proof that there was an available good ground of defence which the 
guardian failed to put forward at the hearing : Srirangam v. liangarao^ 
A.I.R. 1937 Mad. 846. One must assume that prima faeie a Court 
guardian is doing everything rightly and properly in his o/yce. There- 
fore very cogent evidence is necessary to charge him with gross neg- 
ligence : Vieweawara Rao v. Suryarao, (1936) I.L.K. 59 Mad. 667. 

(f) Limitation : Under Art. 120, liid. Lim. Act, 6 years from the date when 
negligence comes to plaintiff's knowledge. * 
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MINOR. 

CLAIM by Trader tor Necessaries supplied to a Minor, (g) 

1. The defendant at all material times was and is a minor, 
whose parents had died in 19... 

2. A. B., the brother and natural guardian of the defendant, 
neglected to provide him with proper food and clothing. 

3. Between and 19..., the plaintiff 

supplied the defendant with the goods specified in Schedule 
hereto, which were necessaries suited to his condition in life and his 
actual requirements at the time of the transactions. 

The plaintiff claims — 


(1) Rs , the value of the said goods. 

(2) Rs interest at the rate of 6 per cent, per 

annum. 


(g) Liability of minors for necessaries : See. 68, Ind. Cont. Act. ''Necessaries'* 
include articles fit to maintain a particular person in the degree, state 
and station in life in which he is. '*Neccssaries"must be determined with 
reference to the fortune and circumstances of the particular infant. 
The question as to what arc "necessaries" is a mixed question of fact 
and law. It is incumbent upon one who sells goods to an infant to 
enquire into his circumstances, so as to determine not only whether 
the thing sold is such an article as an infant of the station in life of the 
purchaser would require, but whether in the particular case the 
purchaser had need for it, for if the infant did not require it, the seller 
cannot recover it ; Jagon Ram v. Mahadeo Prosad, (1009) I. L. R. 36 
Cal. 763. Cf. Sadasheo Balaji v. Firm Hiralal, A. I. R. 1938 Nag. 65 
(The term 'neceesaries* is not confined to goods. Thus, where the 
guardian of a minor borrowed money for the payment of rent which the 
minor was bound to pay, the minor is liable under the transaction.) ; 
Sadashco Balaji v. Shankar Qovind, A. I. R. 1938 Nag. 68 (case of 
advances made to minor for necessaries). Cf. Elkington db Co, v. Amery^ 
(1936) 2 All E. R.*86 (where rings purchased by minor as gift to the 
person to whom he was engaged to be married were held to be necessa** 
ries, upon proof of a definite engagement.). 

(g) Barden of proof : The 'onus is on the plaintiff to show that the articles 
are suitable to the minor's station in life and that he is not already 
sufficiently supplied with them : Jagon Ram v. Mahadeo Prosad, (1909) 
I. L. R. 36 Cal. 768 ; Sadasheo Balaji v. Firm TTiralal, A. I. R. 1938 
Nag. 65 ; Sadaskeo Balaji v. Shankar Oovind, A. I. R. 1938 Nag. 68. 

(g) Interest : A person who had advanced moneys to a minor for 'necessa- 
ries* is entitled to interest at a fair rate on that money : Rajarathna 
Okettiar v. Mahboob Sahib^ A.I.R. 1940 Mad. 106, 

(g) LlmitatloB : Art. 61 and not Art. 120, Ind. Lim. Act : Rajarathna 
OheiUar v. Mahboob Sahib, supra. 



Pt, IV. ] Forms of Pleadings 1119 

DEFENCE. 

4.45. 

MINOR. 

DEFENCE to a Claim tor NoeesaarieB supplied, (b) 

The defendant throngh his guardian ad litem states : 

1. The goods mentioned in paragraph 2 of the plaint were not 
snch as a person of the station in life of the defendant wonld require. 

2. At the time of the transactions the defendant was already 
plentifnlly supplied with similar goods and had no need for the 
goods supplied by the plaintiff. 

PLAINT. 

448. 

MINOR. 

CLAIM against Minor tor Damages for Tort, (i) 

1. By an agreement in writing, djited 19..., the 

defendant, a minor, aged 17, hired from plaintiff a mare and dogcart 
to go from M. to C. and back, on the express conditions (i) that only 
one other person besides the defendant should be carried on any 
part of the journey in the dogcart, and (ii) that the mare should be 
driven from M. to C. and back, and nowhere else. 

2. In violation of the said conditions, the defendant carried, on 
his return journey, 3 other persons besides himself in the dogcart 
and also drove the mare a greater distance than from M. to C. and 
back, viz.^ from M. to B., 4 miles beyond C., and back to M. 

3. The defendant, also, instead of using due care and dilligence 

in driving the mare at a reasonable pace, as it was his duty to do, 
drove her furiously and negligently, and Hogged and otherwise 
ill treated her, so that the mare on her return was found to be badly 
cut, bruised, and injured, and was suffering greatly owing to having 
been overridden, and her injuries, by reason of the negligence, 
misuse, and improper conduct of the defendant, were so great that 
the plaintiff was obliged to have her destroyed on 

4. By reason of the facts hereinbefore complained of, the 
plaintiff has suffered damages. 

(h) This is a defence to Form No. 444. Bee notes under that Form. 

(i) Reference : Walley v. Uoll^ (1876) 35 L. T. 631 (Defence was defendant’s 

minority and that the contract being void, the claim was ngt sustain- 
able. Beld, it was clear from the statement of claim, the whole of 
which must be looked at in order to see whetlier die case was substan- 
tially in contract or in tort, that plaintiff claimed damages for a tort ; 
and in addition to breaking the contract, defendanf by driving the 
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Particulars of special damage ; 

Value of the said mare Rs 

The plaintiff claims — 

(1) Rs damages under Paragraph 2, and 

(2) Rs. damages under Paragraphs 3 and 4, 

of the plaint. 

PLAINT. 

MISTAKE OF FACT. 

CLAIM to set aside an Agreement tor Sale on the Ground of 
Mutual Mistake, (j). 

1. On 19..., the defendant, who was a receiver 

appointed by this Court in Suit No of..., sold by public auction 

the land and premises No. Burtolla Street, Calcutta, (hereinafter 

called ‘the said property^), which formed part of the property in his 
charge. 


marc at an excessive speed, and unduly flogging, and otherwise ill treat- 
ing, and negligently and carelessly using her, committed a separate and 
independent wrong beyond and apart from the contract, and was liable 
for that wrong iti the present suit, to which, being in tort, the plea of 
minority afforded no defence). You cannot convert a contract into a tort 
to enable you to sue an infant : Jennings v. Rundall, (1799) 8 T. R. 335, 
but where an infant commits a wrong of which a contract or the 
obtaining of something under a contract, is an occasion, but only the 
occasion, he is liable : Burnard v. Haggis, (1863) 14 C. B. N. S. 45. 
Cf. Faiccett v. Smethurst, (1914) 84 L. J. K. B. 473 (where an infant 
hired a motor car to drive to a place six miles away to fetch his bag, 
but, in fact, drove a friend 12 miles further on and in the course of such 
additional journey the car was damaged without any negligence on the 
part of the infant. In an action against the infant for damages for the 
wrongful use of the cai*. Held, Nothing done by the infant rendered 
him liable as an Independent tortfeasor ; and that although the hiring 
of the car for the purpose in question by an infant in the position of 
defendant might be necessary, it would not be so if an onerous term, 
such as that the car should bo at the infant’s risk, formed part of the 
contract of hiring), folld. in Motor House Co. Ltd, v. Charlie, (1928) 
I. L. B. 6 Rang. 763. 

(j) Reference : Nursing Dass Kothari v. Chuttoo Lall, (1923) I.L.R. 50 Cal. 
615 {Per Sanderson C.J., ‘‘The notice issued by the Improvement 
Trust and the liability to restriction upon the use of the premises conse- 
quent upon the proceedings initiated by the Improvement Trust may 
be said to be “a matter of fact essential to the agreement.” That essen- 
tial matter of fact was unknown both to the plaintiff and the defendant 
at the time of the plamtifi’s purchase ; consequently by reason of Sec. 20 
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3. At snch sale the plaintiff was declared the highest bidder, 
and he pnrchased the said property for Rs , of which snm, 


in accordance with the conditions of sale, he deposited Rs 

the same day with the defendant, and entered into an agreement 
with him for the purchase of the said property. 

3. At the time of the purchase, there had been already published 

in the Calcutta Gazette of the a notice under Sec. 63 (2) 

of the Calcutta Improvement Act V of 1.911, stating that the Board 
of Trustees for the Improvement of Calcutta had prepared a plan of 

a proposed public street known as alignment, 

Section. In the said notice particulars of the land (shown in such 
plan) through which the proposed public street would pass were 
stated. The said property was affected by the said proposed public 
street. No mention of this notice was made in the Sale Notification. 

4. The publication of the said notice, which was a matter 
essential to the agreement, was unknown to the plaintiff and/or 
the defendant at the time the plaintiff entered into the agreement 
and made the deposit aforesaid. 

5. On the plaintiff discovered that there had already 

been published such notice and, accordingly, he refused to complete 
the purchase and demanded back the said deposit on 

6. The defendant has not returned the said deposit to the 
plaintiff. 

The plaintiff claims — 

1. A declaration that the said agreement for purchase 
became and is void. 

2. Rs the amount of the said deposit. 

of the Contract Act, the agreement is void), (^f. Scott v. Goulson, (1909) 
1. Ch. I). 453, on appeal, (1903) 2 Ch. I>. 249 (case of asBlgnment of an 
insurance policy. Per Vaughan Williams L.J., * 'it is true that both 

parties entered into this contract upon the basis of a common affir- 
mative belief that the assured was alive ; but as it turned out that this 
was a common mistake, the contract was one which cannot be enforced. 
“Per Cozens- Hardy L.,T., “Under such circumstances it is impossible 
that the defendants can be allowed to derive any benefit from the 
assignment."). Cf. Bell v. Lever Brothers^ (1932) A. C. 161 (where the 
action to set aside two agreements failed : as to mutual mistakci on 
the ground that the mutual mistake related not to the subject matter, 
but to the quality of the service contracts : as to iinilater&l mistake# 
on the ground that the defendants under their contract of service with 
the L. company owed no duty to them to disclose the impugned 
transactions). , • 

141 i 
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PLAINT. 

4<4«8« 

MISTAKE OF FACT. 

CLAIM to set aside a Consent Order on the Ground of 
Mutual Mistake* (k) 

1. By an indenture of mortgage, dated the defendant 

company mortgaged to the plaintiffs certain leasehold Mills near 

and all the fixed plant and machinery then and there- . 

after to be broaght on and affixed to the mortgaged premises, here- 
inafter called ‘the said premi8es^ 

2. In 19..*, a debenture-holders' action, in which 

the defendants Nos. 3 to 7 herein were the plaintiffs, was commenc- 
ed against the defendant company and, on 19..., the 

defendant No. 2 was appointed the receiver of the stock-in-trade 
and other assets of the said* company on behalf of the debenture- 
holders. The plaintiffs were not parties to the said action. 

3. On January 16, 19..., a petition was presented for the wind- 
ing up of the defendant company and, on an order was 

made for winding up and the defendant No. 2 was appointed the 
liquidator. 

4. The plaintiffs claimed to be entitled, by virtue of their mort- 

gage, to the plant and machinery affixed to the mortgaged premises 
and, by an arrangement arrived at between ths plaintiffs and the 
defendant No. 2, the liquidator and receiver, an inspection of 
the said premises was made on when it appeared that 


(k) Reference : Huddersfield Banking Oo. v. Lister (Henry) S Son, (1895) 
2 Ch. D. 273 (It was held that the Court has jurisdictiou to set aside 
a consent order which has been passed, drawn up and acted upon. Such 
consent order can be set aside not only on the ground of fraud, but 
upon any ground which would invalidate an agreement. Per Lindley 
L. J. at p. 281, *‘Ths moment you have got rid of the consent order, 
it is quite plain that an action would lie at law for money had and 
received against the* receiver." Per Lopes L. J., at p. 283, “When once 
a common mistake is established you can set aside an agreement." 
Per Kay L. J., at p. 284. “Of course, if the order had been acted upon, 
and third parties’ interests had intervened and so on, difficulties might 
arise ; but nothing of that kind occurs here.*’) ; cf. Wilding v. Sander^ 
eon, (1897) 2 Ch. 534 *, Hicktnan v. Berena, (1895) 2 Ch. 638 (where 
counsel on both sides were not od litem). An order by consent 
is binding unless and until it has been set aside in proceedings 
constituted for that purpose : Kineh v. IValeaU (1929) A. G. 482. 
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out of the tbirtyfive fast power looms in the said premises, thirty- 
three were not attached to the Mills. 

5. On a summons was taken ont by the defendants 

Nos. 3 to 7, the plaintiffs in the debenture-holders' action, for sale 
of what was termed ‘‘admittedly loose machinery'' set out in a 
schedule which included the thirtythree fast power looms above- 
mentioned. The plaintiffs attended at the hearing of it, and by 

consent, an order was made on in terms of summons, for 

the sale of the machinery and plant included in the said schedule, 
as belonging to the defendant No. 2 as such receiver and liquidator. 

6. In 19..., the aforesaid thirtythree fast power 

looms were sold, realising the net sum of Rs and this sum 

was received by the defendant No. 2 and still remains in his hands. 

7. The arrangement in relation to the ownership of the thirty- 
three fast power looms was agreed to and the consent of the plain- 
tiffs to the order of October 17, 19..., was given under the mistaken 
supposition that the said thirtythree fast power looms which were 
not then in any way fixed to, but merely resting on their own 
weight on the floor of the Mills, were always in that state, where- 
as in truth and in fact the said looms, as the plaintiffs ascertained 

in were, during upon delivery, aflixed to 

the Mills so as to become part of the property comprised in the 
mortgage security and remained so until February, 19...; when they 
were wrongfully loosened and severed from the |)remiHes. 

The plaintiffs claim — 

(1) An order to set aside the arrangement and sale 
aforesaid. 

(2) A declaration that the said thirtythree fast power 
looms, at the date of the arrangement, the order, and the 
sale were, and still arc their own property as mortgagees. 

(3) Payment to the plaintiffs Rs.. the proceeds 

of the sale with interest at per cent, 

PLAINT. • 

440. 

MONEY. 

Money paid. 

CLAIM tor Money paid to a Third Party at the Detendant’a 

Request. (1) 


(I) Caw. ot setloB : Tb^ must be actual payment, or wfiat is equivalent, 
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1, On 19..., the plaintiff paid to one A. B. Rs. 500/- 


for the defendant at his reqaest. Snch request was made orally 

(or in writing, as the case may be) on or was implied 

from the following circumstances : — 

2. The defendant has not paid the said sum or any part thereof 
to the plaintiff. 

The plaintiff claims — 

(1) Rs 


PLAINT. 

450. 

MONEY. 

Money had and received. 

CLAIM tor Money received by the Defendant to the Use of the 

Plaintiff, (m) 

1 . The defendant is a Solicitor of 

2. On 19..., the plaintiff instructed the defendant 

Thus, if a party gives a promissory note for the debt of another which 
the creditor accepts in payment, it is as a payment of money to the 
party’s use and may be recovered as such : Barclay v. Oooch^ (1797) 
2 Esp. 571 N. P. The payment must bo at the request or authority of 
the defendant. Thus, where money is paid against the express consent 
of the party for whose use it is supposed to have been paid, no suit will 
lie for money paid, laid out and expended. A mere voluntary payment 
of debt of another person is not sufficient: Stokes v. Lewis, (1785) 1 Term. 
Rep. 20 ; cf, Brittain v. Lloyd (184)) 14 M. & W. 762, 773. “The request 
which is necessary to support an executed consideration, if it has not 
been made in express terms will be implied in the following circum- 
stances : (i) Where the consideration consists in the plaintiff having 
been compelled to do that which the defendant was legally compellable. 

(ii) Where the defendant has adopted and enjoyed the benefit of the 
consideration, fou here his subsequent assent amounts to a ratification, 
and such ratification may be relied on ns evidence of a previous request. 

(iii) Where the plaintiff voluntarily does that to which the defendant 
was legally compellable, and the defendant afterwards in consideration 
thereof expressly promises.’*: Chitty on Contract, I9th Edn., pp. 37, 38. 
See Bullen & Leake, 8th Edn., pp. 264, 263. 

(l) Limitation : Art. 61 of the Lim. Act ; cf. Kandaswamy v. Avayambal, 

(1911) I. L. R. 34 Mad. 167 ; Oirraj v. Mul Chand, (1907) 1. L. R. 29 
All 627 ; Torah AH v. Nilruttun, (1886» I. L. R. 13 Cal. 155. 

(m) Money had and received : The action for money had and received can only 

bo maintained where there is an obligation ex <pquo et bono upon defend- 
ant to repay the money : Evanson v. Crooks, (1911) 106 L. T. 264, 269. 
Cf. M^ses V. Maefarlm, (1760) 2 Burr. 1005 (The action lies for money 
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in writing to recover on her behalf the sum of Rs due to 

her from one A. B. 


3. The defendant recovered the said sum from the said A. B. 

on but did not pay it to the plaintiff. 

4. By letter dated the plaintiff demanded of the 

defendant payment of the said sum and gave him notice that unless 

he paid the said sum on or before the plaintiff would 

claim interest on the said sum at the rate of as from 

that date. The said sum still remains unpaid. 

The plaintiff claims — 

(1) Rs 

(2) Rs interest on the said sum at 

from 

(3) Farther interest at the said rate until payment. 

PLAINT. . 

451. 

MONEY. 

CLAIM for Refund of Money paid for an Illegal Purpose, (n), 

1. On 10..., the plaintiff verbally promised to pay 

the sum of Rs. 2000/- to the defendant as consideration for the 
latter’s promise to marry his niece to the plaintiff's son. 

had by mistake ; or upon a consideration which happens to fail ; or for 
money got through imposition express or implied ; or extortion ; or op- 
pression ; or an undue advantage taken of plaintiff’s situation, contrary 
to laws made for protection of persons under those circumstances. In 
one word, the gist of this kind of action is, that the defendant, upon the 
circumstances of the case, is obliged by llic tics of natural justice and 
equity to refund the money.). 

(in) Particulars : Sec ‘Money had and received* under “Particulars”, Pt. II, 
Ch. XX, pp. 500, 501. 

(m) Interest : Interest Act XXXII of 1830 ; Benrjfil Nagpur Ry, v. Rutianji 
Ramj% (1937-38) L. It 65 I. A. 66, folld, in Nirupama Devi v. iSurabala, 
(1037-38) 42 C.W.N. 1004. 

(m) Limitation : Under Art. 62, Ind. Lim. Act, ^3 years from the date when 
the money is received : U Sein Po v. U Phyu, (1929) I. L. R. 7 Rang. 
540. 

(n) Cause of action : In the case of an executory illegal agreement, the 

person who has paid money or delivered goods under the agreement, 
may, before the illegal purpose is carried out, repudiate the transaction 
and recover back the money or goods as upon a total failure of consi- 
deration, but if he waits till the illegal purijose is carrie<l out, he cannot 
maintain an action : See ‘Consideration* under “Special Defences”, 
Pt. II, Chap. XVII, pp. 398. 399. A marriage brocage wntract is void 
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2. Under the said agreement, the plaintiff paid Rs 

part of the said snm, to the defendant on 19.... 

3. On 19..., before the marriage conld take place, 

the plaintiff’s son died (or, the plaintiff repudiated the said agree- 
ment and demanded back the money paid, stating how). 

4. The defendant has not refunded the said sum or any part 

thereof to the plaintiff in spite of demand in writing made on 

19.... 


The plaintiff claims — 

Rs 

PLAINT. 


45d. 

MONEY. 

CLAIM to recover Money paid under Coercion, (o) 

1. The plaintifTs at all material times were and are the pro- 
prietors of the J. Cotton Mills at and of the 

machinery and other property therein. 


being against public policy : Baldeo Das v. Mohamayay (1910-11) 15 
O.W.N. 447. Venkata Kristmayya v. Lakshmi Narayana, (1909) I.L.R. 
32 .Mad. 185 (F. B.). 

(n) Reference : Qulahchand v. Fnlbai, (1909) I. L. E. 33 Bom. 411 (In such 
a case as this, where no part of the illegal purpose has been carried into 
effect, the payment has been held to be recoverable.). Cf. Venkata 
Krlsinayya v. Lakshmi Narayana, supra (If the money had been paid 
and the marriage solemnised, the money cannot be recovered back). 

(n) Where the consideration failed ab initio, the transaction being in its in- 

ception void, the suit is governed by Art. 02 and not by Art. 97 which 
governs suits for refund of money paid upon an existing consideration 
which afterwards fails : Ardesir v. Vajesing, (1901) I.L.R. 25 Bom. 
593 ; Basivireddi v, Tallapragada, (1912) I.L.R. 35 Mad. 39. Cf. 
Hanuman v. Hanuman, (1892) I.L.R. 19 Cal. 123 (P.C.). 

(o) Reference : Seth, Kanhaya Lai v. National Bank of India, (1912-13) 

L.R. 40 1.A. 56. 63, 65 (The word ’coercion* in Sec. 72 of the Cont. Act is 
used in its general and ordinary sense as an English word. The plain- 
tiff was clearly entitled to rid himself of that unlawful interference by 
any lawful means without thereby affecting his right to hold the defend- 
ants liable for that which they have thus caused him to do. It is true 
that paying under protest the sum demanded was not the only course 
open to him. He might have taken legal proceedings, by which, 
sooner or later, he might have rid himself of the interference. But to 
*do BO would have involved his submitting to the wrong for all the 
period necessary for those proceedings to be effcctivev and that might 
have been a serious aggravation of the wrong. To this he was in no wise 
bpunct to submit.). See ‘Coercion* under “Particulars*’, Pt. II, Chap, 
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2. On 19..., the defendants, who had obtained a 


decree against the V. Cotton Mills Company Ltd., in Suit No of 

19 on the file of this Court, obtained warrants of attachment 

against the said J. Cotton Mills, premises and the property therein, 

and, on took possession of them (stating how) to obtain 

satisfaction for the sum of Rs the balance then unpaid 

under the said decree. 

li. On thus being ousted from the J. Cotton Mills, the 

plaintiffs, on paid into Court under protest the sum of 

and had the said attachment removed. 

The plaintiff claims — 

(1) Rs paid as aforesaid. 

(2) Rs damages. 

PLAINT. 

453- * 

MONEY. 

Money had and received. 

CLAIM to recover Money paid under Mistake 


of Fact, (p) 

1. On 19..., the plaintiff paid to the defendant the 

sum of Rs by a mistake of fact. 

Particulars : 


The plaintiff and one B. 0. owed the defendant Rs. 1000. B. 0. 
paid the said amount to the defendant on and the plain- 

tiff, not knowing this fact, paid Rs. 1000 over again to the defendant 

on 19 .., and the defendant received the said sum from 

the plaintiff, without disclosing to him the fact that he had already 
received the said sum from B. C. 

2. The plaintiff discovered the mistake on 19... and, 

on 19..., requested the defendant fn writing to refund 

the said sum ; yet the defendant has not refunded the said sum or 
any part thereof. 

The plaintiff claims — 

Rs 

XX, p. 473. C£. Satyam v. Perraju, A. I. K. 1931 Mad. 753; Ilajee 
Shakoo Qani v. Sabapaihi, (1924) I. L. B. 47 Mad. 222, 229 (The 
principle of law does not depend upon the protest being made or not ). 

(o) Limitation : 3 years under Art. 62, Ind.Liin.Act. 

(p) Reference : Sec. 72, Ind. Ck>nt. Act, 111 (a). 

(p) Leading ease: Norwich Union F.L Society v. A. I. B. 
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DEFENCE. 

454. 

MONEY. 

DEFENCE to a Claim tor Money paid to a Third Party at the 
Defendant’s Request, (q) 

1. The defendant denies that he ever requested the plaintiff 
to pay the said sam or any part of it as alleged or at all, or that the 
said snm or any part of it was paid, if at all, either for him or at 
his request or under circumstances such as would entitle the plaintiff 
to recover it from the defendant. 

1934 P. C. 171 (It is essential that the mistake relied on should 
be of such a nature that it can be properly described as a mistake in 
respect of the underlying assumption of the contract or transaction or 
as being fundamental or basic.) ; Lloyds Bank Ltd. v. Administrator- 
General^ (1934) I. L. Hi, 12 Rang. 25 (A person paying under a mistake 
of fact, however ignorant ho may be and however forgetful he may 
have been, is entitled to recover such money unless he has at any time 
waived his claim or has been estopped by reason of conduct by which 
the payee has altered his position by parting with the money. But the 
mistaken payment must be of such a nature that, if such payment is 
not rectified, a liability will be created against the person paying.) ; 
P. <7. Muthu V. IL M, Venkatachalam^ A. I. R. 1935 Mad. 287 ; Badr-un^ 
nisa V. Muhammad Jan, (1879) I.L.B. 2 All. 671, 074 (case of money paid 
by debtor to creditor by mistake). Cf. Soloman Jacob v. The National 
Bank of India, (1918) I. L. R. 42 Bom. 16, 32 (Section 72 of the Ind. 
Cont. Act. should be read subject to the law of estoppel.). Money 
paid by the plaintiff to the defendant under a contract which goes 
off or rather is not followed by ‘‘completion” owing to the default 
of the plaintiff, cannot be recovered by liini. Ignorance of a parti- 
cular right, however excusable, is on the same footing as ignorance 
of law. Thus, where the plaintiff thought that there was a firm contract 
and pleaded that if it were assumed that no (contract in fact existed, 
lie paid the sum under a mistake of law. Held, that the plaintiff could 
not recover the money ; Katherine Stiff Ics v. Garr Mackertich Martin, 
(1934-35) 39 C. W. N. 174. Cf. Bell v. Lever Brothers, (1932) 
A. C. 161 (where money may be recovered under a unilateral 
mistake). 

(p) Particulars : See ‘Mistake* under ‘Tarticulars*', Pt. II, Chap. XX, 

p. 500 . 

(p) Limitation : Art. 96, Lim. Act : Three years from the date the mistake 

’becomes known to the plaintiff : Tofa IM Das v. Syed Moinuddin, 
A. L R. 1925 Pat. 765 : Ramiah Co. v. Sadasiva Mudaliar, (1925) 
LL.R. 48Mad.925. 

(q) This defence to Form No.A49. See notes under the said Form. 
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PLAINT. 

MONEY. 

CLAIM for Refund of Money under Section 36 (1) (d) of the Bengal 
Money-Lenders Act* 1940. (qi) 

1. On the plaintifC executed a promissory note 

for Rs in favour of the defendant at Calcutta, 

and thereby agreed to repay the said sum on demand with interest 
at 18 per cent, per annum. 

2. Thereafter the plaintiff made the following payments to 
the defendant against the said loan : (give particulars with dates). 

3. The defendant is entitled under Section 30(i) of the Bengal 
Money-Lenders Act, 1940, to the maximum interest of ten per centum 
simple. 

4. By the payments aforesaid the defendant’s claim on the 

said promissory note for principal and interest, calculated at the 
rate of 10 per cent, per annum simple, has not only been fully satisfied 
but the defendant has in his hands Rs money overpaid. 

5. The defendant has not refunded the said sum of Rs 

in spite of demand made in writing by the plaintiff on 

The plaintiff claims — 

(1) A declaration that the promissory note aforesaid 
has been discharged by payment. 

(2) Delivery up of the said promissory note by the 
defendant to the plaintiff. 

(3) Payment of Rs the amount overpaid. 

DEFENCE. 

450 . 

MONEY. 

Money had and received. 

(q,) Cause of aetlon : Under 8cc. 36(l)(d), Bengal Moiiey-LcnderB Act, 1940, 
no order for refund would be made in respect of excess payments 
made or credits given prior to the Ist of January, 1939. The only effect 
of excess realisations made before the Ist of January, 1939, will be that 
the borrower will be released from further payments and, in such cases, 
the borrower should not claim any refund but should ask for exonera- 
tion from liability under Cl. (1) (c) of the said section. Cf. 8ec. 3 
(1) (b) (ii) of the Usurious Loans Act, 1918, which will apply to a claim 
of refund 'which subsisted prior to Ist of January, 1939. Of. Lajbarkkan 
V. Nanhu, A.I.B. 1929 Nag. 348. « • 

142 
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DEFENCE by Solicitor to a Claim tor Money had and received 
by him to the Use of the Plaintiff, (r) 

The said sain was recovered by the efforts of the defendant for 
the plaintiff and is retained by the defendant in exercise of his 
right of lien for the balance of his costs, charges and expenses 

amounting to Rs which som the plaintiff has not paid in 

spite of demand in writing made on 

DEFFNCE. 

457. 

MONEY. 

Money had and received. 

DEFENCE to a Claim for Recovery of Money paid under 
Mistake of Fact, (s) 

The plaintiff did not pay the said sum of Rs or any 

part thereof to the defendant. 

Or 

The defendant did not receive the said sum of Rs 

or any part of it from B. 0. 

Or 

At the time of the • said payment the plaintiff well knew that 
B. C. had alseady paid Rs. 1000 to the defendant. The defendant 
received the said sum from the plaintiff at his request and also, at 
his request, returned to B. C. the amount deposited by him. In the 
alternative, the defendant says that he owed no duty to disclose 
to the plaintiff that he had received the said amount from B. C. 

PLAINT. 

4<58. 

MORTGAGE. 

Simple or English Mortgage. 


(r) Solicitor's lien : Sec. '171, Ind. Coiit. Act. Sec Tyabji Dayatbkai df Go. v. 

Jeiha Devji dt Co.j (1927) I. L. R. 51 Boin. 855 (The solicitor has at 
common law a lien over property recovered or preserved or the proceeds 
of any judgment obtained for the client by his exertions) ; In re Bar jar 
Hosanje Vakils (1939) 41 Bom. L. R. 1091. 

(b) Tbeia is a defence to Form No. 453. See notes under the said Form. 

(s) Of. Bell V. Lever Brothers^ (1932) A. C. 161 (where the action failed as to 

unilateral mistake, on the ground that the defendant owed no duty to 
plaintiff to disclose th^ improper transactions). 
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CLAIM by Prior Mortgagee against Mortgagor and Puisne 
Mortgagee tor Sale, (t) 

1. On 19..., defendant No. 1 executed a mort- 

gage in favour of the plaintiffs and the defendant No. 3^ in respect 
of certain immovable properties situate within (or partly within 


(t) Partle8''Who to sue ; All persons interested in the mortgage must be 
parties to the suit, cither all as plaintiffs or some as plaintiffs and 
others as defendants : Das v. Mani Ram, A. I. R. 193G Fat. 439. 
Where mortgaged property is conveyed to two mortgagees as tenants 
in common, there being no covenant to repay to each separately, if one 
mortgagee desires payment, his co* mortgagee not consenting to pro- 
ceedings, his proper course is to sue for a mortgage decree in respect 
of the whole sum secured joining his co-mortgagee as a defendant : 
Sunitabala v. Dhara Sundari, (1918-19) L. R. 46 I. A. 272 ; Qovind 
Chandra v. Jamalnddin, (1933) I. L. R. GO Cal. 777 (If one mortgagee is 
dead, his heirs must join in the suit), C£. Parsoiam Saran v. Mulu, 
(1887) I. L. R. 9 All. (F. B.). A benamdar may institute a suit in 
his own name : Subramanian Ghettyar v. Shivalkery A. I. R. 1937 
Rang. 508. 

it) Parties — who to be sued : O. XXXIV, r. 1, C.F. Code, which is subject to 
other provisions of the Code, e g , O. XXXI, r. 1, O.I., rr. 3 and 9, O. 
XXX. Where a Mahomedan mortgagor or mortgagee dies, ordinarily all 
his heirs should be made parties to a suit relating to the mortgagee : 
Haidar Ali v. Md. Shafiuddin, A. I. R. 1932 Cal. 34. But it has been 
held that a failure to implead some of the heirs of a mortgagor is no 
ground for dismissing the entire suit and that the suit may be decreed 
BO far as the shares of the heirs actually joined are concerned : Shaha- 
saheb v. Sadashivy (1919) I. L. R. 43 13oni. 575 ; Cf. MU Eadan v. MU 
Ram Dulari, A.I.R. 1940 Oudh. 230. As regards joint Hindu family, the 
Privy Council held, in Sheo Shankar v. Jaddo Kunwar, (1914) I. L. R. 
36 All. 383, that **Thcre seems to be no doubt upon the Indian decisions 
(from which their Lordships see no reason to dissent) tliat there are 
occasions, including foreclosure actions, when managers of joint Hindu 
families so effectively represent all other meiitbcrs of the family that 
the family as a whole is bound.” Cf. Aimaramsao v. Bhupendranath, 
A. I. R. 1940 Nag. 149 *, Ram Ajodhya v. Firangiy A. I. R. 1930 Pat. 3. 

(t) Effect of non- Joinder : O. XXXI V, r. 1 is sid^ject to O. I, r. 9, of the Code. 
The effect of these two rules is that a decree can be passed so far as 
regards the rights of the parties actually on the record, unless the party 
omitted is a necessary party in the sense that, in his absence, no relief 
can be given at all : Karrar Husain v. Jai Narain, A. I. R. 1927 All. 
290. Cf. Qovind Chandra v. Jamaluddin, (1933) I. L. R. GpCal. 777. 
Where a person, e. g., a puisne mortgagee who ought to have been 
joined as a party is not joined as a party and a decree is passed in the 
suit, the decree cannot afifect his rights : Umes Ckunder v. Zahoor 
Fatima, (1889-90) L. R. 17 I. A. 201 ; Iht Ram v, ShaK Laly (1917-18) 
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and partly outside) the local limits of the jurisdiction of this Court. 
The following are the particulars of the said mortgage : 

Date : 

Sum secured : 

Rate of interest : 

Due date : 

Properties mortgaged : 

2. Subsequently, on defendant No. 1 executed 

another mortgage in respect of the aforesaid properties, in favour 
of defendant No. 2. 


L. R. 45 I. A. 130. See Miilla's Civil Procedure Code, note, under O. 
XXXIV, r. 1. Where the prior mortgagee obtains a decree for sale to 
which the puisne mortgagee is not made a party and in execution there- 
of purchases the property himself and obtains possession, the puisne 
mortgagee, who subsqiuently obtains a decree for sale without making 
the prior mortgagee a party and in execution thereof purchases it him- 
self, has no right to forcibly dispossess the prior mortgagee. Tlie prior 
mortgagee, if he is so dispossessed, is entitled to recover possession of the 
property from the puisne mortgagee. Tlicreafter, it is open to the prior 
mortgagee as purchaser of the mortgagor’s interest to redeem the puisne 
mortgagee or to the puisne mortgagee to redeem the prior mortgagee : 
Sheo Sahai v. Suraj Bakhsh Singh, (1937) I. L. R. 12 Luck. 690. Where 
the first mortgagee without impleading the second mortgagee brought a 
suit on his mortgage and purchased the property in execution of a 
decree obtained by him, in a suit brought by the second mortgagee for 
redemption of the first mortgage, Held, that the first mortgagee 
should bo made to account for the rents and profits of the property 
from the date on which he went into possession : Hare Krishna v. 
Gojendra Nath, I. L. R. (1938) 2 Cal. 643. 

(t) Interest—lf a charge : In the absence of a contract to the contrary, a 
mortgagee is entitled to treat interest due under a mortgage as a charge 
under the mortgaged property: Suraj Mai 'r. Chander Bhan, X.l.H. 
1939 Lah, 129. ‘Mortgagee is entitled to claim interest from the date of 
suit till the date for redemption at the rate fixed in the mortgage deed : 
Malik Oulam Mohammad v. Rajeahwar, A. I. R. 1940 Lah. 333. 

( t) Costs — personal liability for : The Court in its descretion can make any 
person who is a party personally liable for a whole or part of the costs : 
Vmkateswara v. Krishna, (1937) 2 M. L. J. 896 ; Bai Shevantihai v. 
Janardan, A. I. R. 1939 Bom. 322 ; Seth Devikishan v. Champalalsa, 
(1939) N. L. J. 512 ; Surayya v. Krishnamurthi, A. I. R. 1939 Mad. 583. 
(t) Jarlsdietlon : A suit for enforcement of mortgage is a suit respecting 
immovable property within the meaning of Sec. 16, C. P. Code, and is 
a suit for land within the meaning of Cl. 12 of the Letters Patent of the 
Cal., Bom., and Mad. High Courts. Under Sec. 17 of the C. P. Code, 
if the property is slluate within the jurisdiction of different Courts, the 
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3. Defendant No. 3 refused to join this suit as a co-plantiff 

although thereunto verbally requested by the plaintiffs on 

4. The sum of Rs. is now due to the plaintiffs and 

defendant No. 3 from defendants Nos. 1 and 2 on the said mortgage. 

Parliciilars of claim : 

The plaintiff claims — 

Decree under 0. XXXIV, r. 4 of the Code of Civil Pro- 
cedure in Form No. 9 in Appendix D to the First Schedule 
thereto, in favour of the plaintiffs and the defendant No. 3. 

PLAINT. 

460. 

MORTGAGE. 

Simple or English Mortgage. 

CLAIM by Puisne Mortgagee against Mortgagor and 
Prior Mortgagee. 

1. On 19..., the defendant No. 1 executed a mort- 

gage in favour of the plaintiff in respect of certain immovable 
properties situate within (or partly within and partly outside) the 
local limits of the jurisdiction of this Court. The following are 
particulars of the said mortgage : (Particulars as in Form No. 458). 

2. The said mortgage is subject to a prior mortgage dated 

created by the defendant No, 1 in favour of the defend- 
ant No. 2 in respect of the said properties. The following are 
particulars of the said mortgage : 

3. The sum of Rs is now due to the plaintiff on the 

mortgage executed by the defendant No. 1 in his favour. 

Particulars of claim : 

The plaintiff claims — 

Decree under 0. XXXIV, rr. 4 and 7 of the Code of Civil 
Procedure in Form No. 10 in Appendix D. to the First 
Schedule thereto. 

PLAINT. 

460. 

MORTGAGE. 

suit may be instituted in any Court within whose jurisdiction a portion 
of the property is situate. On the Original Side of the High Court, 
in such cases, the suit may be instituted with the leave of the Court 
under Cl. 12 of the Tetters Patent. Cf. Pramaihanatk v. Kanakendra, 
I. L. R. (1938) 2 Cal. 604. 

(t) Limitation : 12 years under Art. 132, Ind. Lim. Aet * 
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Simple Mortgage. 

CLAIM by Mortgagee against the Legal Representative of the 
Mortgagor elaiming a Title Paramount, (n) 

1. On 19... 9 one A. B., a Hindn governed by the 

Mitakfihara, since deceased, executed a mortgage in favour of the 
plaintiff in respect of certain immovable properties, hereinafter 
called ‘the said property,* situate within (or partly within and partly 
outside) the local limits of the jurisdiction of this Court. The 
following are the particulars of the mortgage : (Particulars as in 
Form No. 458). 

(n) Joinder of persons elaiming a title paramount : The question whether 
issues of title paramount should or should not he decided in a mortgage 
suit is dependent on each particular case. The rule that in a suit to 
enforce a mortgage any pleas in the nature of a claim by way of title 
paramount arc not to be introduced must be taken to exclude a claim 
by strangers whose interest in the xiropcrty can in no circumstances be 
affected by the act of the mortgagor. A claim of self* acquisition by a 
member of a joint Hindu family can by no means be put on the same 
footing as a claim by a stranger to the mortgage, because even if that 
plea is negatived, the claimant will still have an interest in the pro* 
perty which may be bound by the decree in the suit : Mahalakshmamma 
v. Ramayya^ A. I. R. 1937 Mad. 178. Of. Maung San Myaing v. U Pon 
Oyaw, A. I. R. 1924 Rang. 240 (case of a stranger claiming title para- 
mount). The question as to whether in a mortgage suit a person 
impleaded as a defendant as possessing an interest in the equity of 
redemption and claiming to have an independent or paramount title 
to the subject-matter of the suit is bound to set up a paramount title 
as a defence in the mortgage suit itself, has been canvassed in a number 
of cases. In some cases, it has been held that he is not bound to do 
BO : Qirijay. Mohim, (1915-16) 20 0. W. N. 675 ; Asmatulla v. Oamir, 
(1928-29) 33 C. W. N. 659 ; Sonahannessa v. Abdul Hamid, (1931) 
I. L. R. 58 Cal. 1222 ; in others, he should not be permitted to set it 
up : Champahati Dassee v. Mahomed Yakuhy (1934-35) 39 C. W. N. 
1100 ; in others, he is bound to do so : Srimanta Seal v. Bindubasini, 
(1923) 38 0. L. J. 183 ; in others, he should be dismissed from the 
action, but where a j>aramount title has been adjudicated upon, the 
defeated party cannot be allowed to raise the contention that the Court 
was wrong to decide the question : Qhanshyam Daa v. Ragho Singh, 
(1931) 1. L. K. 10 Pat. 234 ; Jaggeswar v. BJ/uban, (1906) I. L. R. 33 Cal. 
425. According to decision of the Judicial Committee in Radha Kishun 
Y. Khurshed Hussein, (1919-20) 1^. R. 47 I. A. 11, a defendant who did 
not set up the defence of paramount title in a mortgage suit to which 
he was a party will be precluded from claiming that title in a subse- 
quent suit only if in the plaint in the previous suit a destinct case had 
b^n alleged in derogation of the said title ; folld. in Suraj Qhandra 
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2. The said property at all material times was the separate, 
property of the said A, B. 

3. A. B. died in intestate, without issues, leaving 

him surviving no other heir except the defendant, his nephew 
(predeceased brother’s son). 

4. In 19..., the plaintiff verbally demanded payment 

of the sum due to him under the said mortgage from the defendant, 
but the defendant repudiated the plaintiff’s claim, asserting that 
the said property was the self acquisition of his father and could 
not therefore be subjected to a mortgage by A.B. 

Particulars of claim : 

The plaintiff claims — 

(1) A declaration that the said property at all material 
times was the separate property of A.B., deceased. 

(2) Decree under 0. XXXIV, r.,4 of the Civil Procedure 
Code in Form No. 5A in Appendix D to the First Schedule 
thereto. 

PLAINT. 

461. 

MORTGAGE. 

Simple Mortgage. 

CLAIM based on tbe Personal Covenant to pay. (v) 

1. On 19..,, the defendant borrowed Rs 

from the plaintiff and executed a mortgage in favour of the plaintiff 
in respect of certain immovable properties specified therein. 

2. By the said mortgage the defendant bound himself personally 

to pay the mortgage-money with interest at per cent per 

annum on 

V. Beharilal, (1938-39) 43 O. W. N. 1120. It’ should be noted that 
O. XXXIV is subject to 0. 1, r. 3. of the Code, and, in proper cases, tho 
Court ought to decide questions of paramount title in order to avoid 
multiplicity of suits. Cf. Disheahar Dayod v. Jafri Begam, A. I. R. 
1937 All. 251 ; Oanba Paiku v. Qanpatsao, A.I.K. 1937 Nag. 376. 

(v) Simple mortgage : Sec. 58 (f), T. P. Act. 

(v) Splitting up of reliefs : O. XXXIV, r. 14, C. P. Code, provides an 
exception to O. IJ, r. 2 (3). A mortgagee, therefore, can sue tho mort- 
gagor on the personal covenant and omit to sue for sale* of the 
mortgaged property : Cf. Molt Ram v. Baskeshar, A. I. li. 1939 Pesh. 
34. After decree he may bring the mortgaged property to sale by 
instituting a fresh suit for sale, notwithstanding anythinjj contained in 
O. II, r. 2 of the Code : JMarpal v. Metea tal, (1914) I. L. B. 36 All. 264. 
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3. The defendant has not paid any portion of the said loan. 

Pa r (ii It rs of claim : 

Principal amount ... ... ... Rs. 

Interest up to ... ... „ 

Total ... Rs. 

The plaintiff claims — 

(1) Rs 

(2) Further Interest. 

PLAINT. 

4G2. 

MORTGAGE. 

Priority. 

CLAIM by Mortgagee Decree-holder for Declaration of Further 
Charge and Priority over Subsequent Mortgagee, (w) 

1. The plaintiff was the mortgagee of a Zamindary property 

(Towzi No ) situate within the local limits of the jurisdiction 

of this Court, hereinafter called ‘the said property’. The following 
are the particulars of the said mortgage : (Follow Form No. 458.) 

(y) Personal coyenant to pay : In all mortgages a personal covenant to repay 
the mortgage money must be presumed unless there is something in 
the nature and terms of the mortgage deed to negative it : Qadir 
Parast Kfian v. Mehr Nur Mohammad, (1935) I. L. K. 16 Lah. 612 ; 
Oopal Singh y. Ismail, A. I. R. 1935 Pcsli. 10 ; Cf. Socket Singh v. 
Iladayat Ullah, (1932) I. L. R. 13 Lah. 508. A personal covenant to pay 
is implied and is an essential part of every simple mortgage : Jangi 
Singh v. Chandar Mol, (1908) I. L. R. 30 All. 388. It is true that in the 
absence of any express covenant the assignee of the equity of redempion 
would not ordinarily become liable under the personal covenant in the 
mortgage, but oir a conveyance for value of lands subject to a mortgage, 
and expressed to be so conveyed, there is, in the absence of express 
agreement, an undertaking implied by law on the part of a purchaser 
to indemnify the v/jndor against personal liability on foot of the 
mortgage : Janki Saran v. Md. Ismail, A. I. R. 1932 Pat. 273. Of. 
Mathura Singh v. Palakdhari, A. I. R. 1940 Pat. 512. A decree on the 
personal covenant to pay may be made when the mortgage is found 
invalid : Jagannadham v. Official Assignee, A. 1. R. 1931 Mad. 124. 

(v) Uinitalion : Art. 116, Ind. Lim. Act : Ratnasabapathy v. Devasigamony, 

(1929) I. L. R. 52 Mad. 105 (F. B.) ; Kishen Sahai v. Raghunaih, (1929) 

I. L. R. 51 All. 473 ; Umapada v. Ilaripada, (1930-31) 35 C. W. N. 1030. 

(w) Relerenee : Monohar Das v. Haxarimull, (1930-31) L. R. 58 I. A. 341, 

349 (The authority cbiiferred upon the mortgagee by that deed to pay 
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2. The mortgage deed contained, amongst others, the following 
covenant by the mortgagor : 

“I shall duly pay into the collectorate revenue of the 
mortgaged property held in zamindary right. If 1 do not 
pay, you shall be competent to pay the same and the money 
so paid shall continue to be realisable from the mortgaged 
property like the money of the bond”. 

3. In 19. .o the plaintiff instituted a suit in this 

Court (Suit No of ) on the said mortgage against the 

defendant No. 1, mortgagor, and the defendant No. 2, the puisne 
mortgagee, in respect of the said property. 

4. The plaintiff in the said suit obtained a preliminary decree 

on and a final decree on 

5. The plaintiff thereafter took out execution proceedings in 

mortgage execution case No of 

6. While these execution proceedings were pending, the 
defendant No. 1 allowed the Government revenue on the said 

property for the year to fall into arrears and the 

plaintiff, to protect his interest and stop the revenue sale, deposited 

Rs the amount of the arrears, under the provisions of 

S. 9 of Act XI of 18«59, on 

The plaintiff claims — 

(1) A declaration that in respect of the amount so paid, 

together with interest at cent, per annum^ 

from the plaintiff is entitled to a first charge 

on the sale proceeds in the said mortgage suit No 

of 

(2) Payment of the said sum together with interest and 
costs of the suit out of the said sale proceeds. 

PLAINT. 

4<63. 

MORTGAGE. 

Mortgage by way of Conditional Sale. 

CLAIM by Mortgagee for Foreclosure, (x) 

the Govt, revenue in respect of which the mortgagors made default is 
not limited in point of time. It is necessarily intended to continue so 
long as the mortgagee remains interested under the mortgage in the 
mortgaged properties. When the payment is so made it becomes by the 
very terms of the deed a further charge upon the properties). 

(x) Salt for foreeloanre : Under the Tr. of Ppty. Act, 1882 as amended by 
the Tr. of Ppty. Amendment Act XX of •1929, Sec. 67r the remedy by 

143 
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1. By a registered mortgage by way of conditional sale, dated 

the defendant, for the consideration of Rs 

ostensibly sold certain immovable properties situate within the 
jnrisdiction of this Court (particularly described in Schedule “A'* 
hereto annexed) to the plaintiff on condition that in default of 
payment of the said principal sum with interest at 6 per cent, per 
annum and all costs and charges and expenses properly incurred or 
to be properly incurred by the plaintiff in respect of his claim under 
the said mortgage together with interest thereon at the aforesaid 
rate, on the sale should become absolute (or, on condi- 

tion that on payment etc. the sale should become void, or the buyer 
should transfer the property to the seller, as the case may be). 

2. The defendant has made default in payment. 

Particulars of claim : 

Principal sum ... ... ... Rs. 

Interest up to date of suit ... ... „ 

Costs charges and expenses properly incurred 
in respect of the mortgage security 
together with interest thereon at the rate 
aforesaid as per particulars set out in 

schedule hereto annexed ... ... „ 

Total ... ... Rs. 

The plaintiff claims — 

Decree under O. XXX I V, r. 2, of the Code of Civil Proce- 
dure in Form No. 3- A in App. D to the First Schedule 
thereto. 

way of foreclosure is allowed only in the case of (i) a mortgage by con- 
ditional sale and (ii) an anomalous mortgage where there is an express 
stipulation in that behalf : Kalika v. Ajudhia, (1929) I. L. R. 51 All. 
780. For foreeVisure decree, see O. XXXIV, r. 2, and Forms Nos. 3 
and 3A, App. D., C. P. Code. For definition of mortgage by condi- 
tional salC) see Sec. 58(c), Tr. of Ppty. Act, 1882. 

(x) Costs of suit : A mortgagee is entitled to all costs properly incurred by 
him; Maluiraj Bahadur Singh v. Basiruddin, (1925) 41 C. L. J. 607. 
He is also entitled to costs subsequent to decree : O. XXXIV, r. 10. 

(x) Other costs charges and expenses : Cf. Sec. 72 of the Tr. of Ppty. Act, 
1882, and O. XXXIV, r. 10, O. P. Code. 

(x) No foreclosure as to portion of mortgaged property : In the absence 
of a covenant in the mortgage deed for payment of separate amounts 
or fractions of the mortgage money to the mortgagees separately, a suit 
by one of several co-mortgagees for his share only of the mortgage- 
money is not maintainable : Ramaehandra v. Sivaramf A. I. B. 1936 
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PLAINT. 

MORTGAGE. 

Usnfrnctnary Mortgage. 

CLAIM by Mortgagor for Redemption of a 
Usufructuary Mortgage, (y) 

1. The plaintifl! is the mortgagor of lands of which the defend- 
ant is the nsafractnary mortgagee. The said lands are situate 
within (or partly within and partly outside) the local limits of the 
jurisdiction of this Court. 

' Mad. 895. Where a mortgage is split up by the sale to the mortgagee 
of the equity of redemption of a portion of the property mortgaged, the 
mortgagee can foreclose, in respect of the portion not sold to him for a 
proxx)rtionate amount of the mortgage- money : Hisheshar v. Laik 
Siufjhf (1883) I. L. R. 5 All. 257. Ci. Arunachalam v. Ramasamy^ 
A. i. R. 1928 Mad. 933. 

(x) Subsequent interest : Sec O. XXXIV, r. 11, C. P. Code. 

(x) Limitation : There is no Article in the Ind. Lim. Act whieli expressly 

refers to foreclosure except Art. 147. This Article was interpreted by the 
Judicial Committee as applying to English mortgages only : Vamdeva 
V. Srinivasa^ (190G-07) L. K. 34 I. A. 186. By Bee. 67 of the Tr. of Pi)ty. 
Act, as amended by Act XX of 1929, the English mortgagee can sue 
only for sale and not for foreclosure or sale as ho could do before the 
amendment. As a result of the amendment and the construction put 
upon Art. 147 by their Lordships of the Judicial Committee, the said 
Article has become redundant. In some cases Art. 132 has been 
applied to suits to foreclose a mortgage by conditional sale as being 
suits to enforce payment of money charged upon immovable property : 
Balaram v. Mangta Dass, (1907) 1. L. R. 34 Cal. 941, 945 (S. B.) ; Nil^ 
comal V. Kamini, (1893) I. L. R. 20 Cal. 269 ; Sheoram Singh v. Bubu 
Singhs (192G) I. L. R. 48 All. 302 ; Oanga Prasad v. Biahunath, A. I. R. 
1933 Oudh 81 ; Alaia Din v. IfhUiar Husain, 1930 Oudh 178, 182. 
Borne learned authors think that limitation for a suit for foreclosure is 
governed by Art. 120, as being a suit not specially provided for in the 
Lim. Act. Cf. Mulla’s Tr. of Ppty. Act, 2x^1 Edn., p. 421 ; Rustomji's 
Limitation, 5th Kdn., pp. 1521, 1522. 

(y) Who may sue lor redemption : By Bee. 91, Tr. of Ppty. Act, as redrafted 

by Bee. 46 of the Tr. of Ppty. Amendment Act XX of 1929, besides the 
mortgagor, any of the following persons may redeem, or institute n suit 
for redemption of, the mortgaged property, namely, (a) any person 
(other than the mortgagee of the interest sought to be redeemed) who 
has any interest in, or charge upon, the property morigsigcd or in or 
upon the right to redeem the same ; (b) any surety for the payment 
of the mortgage-debt or any part thereof ; or (c) any^reditor of the 
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2. The following are the particulars of the said mortgage : 
(Same as in Form No. 458). 

3. The mortgage deed inter alia provided ^ 

(a) The mortgagee would realise and receive the rents 
and profits of the mortgaged property and, after defraying 
thereout the costs and expenses, of and incidental to manage- 
ment, credit the net income thereof towards his dues on the 
said mortgage and submit an account of his dealings with 
the income of the said properties to the plaintiff whenever 
called upon in writing to do so. 

(b) The mortgagor would be entitled to redeem at any 
time on payment of the entire balance for the time being 
remaining due. 

4. The defendant took possession of the mortgaged properties 

on and has remained in possession thereof. 

mortgagor who has in a suit for the administration of his estate obtain- 
ed a decree for sale of the mortgaged property. 

(y) Who may be aned : In a redemption suit, the mortgagor is entitled to 
make hot only the mortgagee but all persons who have derived title 
from the mortgagee, as parties to the action and the Court is not de- 
barred from granting relief to the mortgagor against the mortgagee 
as well as the persons who have derived title from the mortgagee, e g., 
a sub- mortgagee : V enkataramani Ayyar v. Rangaswami Ohetty, A.I.R. 
1927 Mad. 703. Even apart from Sec. 91, an attaching creditor may in 
certain cases be permitted to intervene and be made a proper party to 
the suit for the purpose of safe-guarding his rights. But if the attach- 
ing creditor proceeds to sell the property in execution of his decree, the 
Court sale releases the property altogether from attachment and with 
it the right of redemption which the statute confers on him and such 
rights as he can allege as an attaching creditor also go with it and he 
is no longer a necessary party. Ho can only agitate such rights as the 
judgment-debtov has. The fact that the attaching creditor himself be- 
comes the purchaser is immaterial : Annamalai Ghetiiar v. Srinivasa- 
raghava, A.l.R. 1938 Mad. 293. 

(y) Cause of action — when right to redeem arises : See Sec. 60, Tr. of Ppty. 
Act, which requires payment or tender at the proper time or place. 
Where a day is fixed for the payment of the principal debt, the mort- 
gagor cannot redeem before the appointed time. But there is nothing in 
law to prevent the parties from making a provision that the mortgagor 
^may discharge the debt within the specified period : Bdkhtawar v. 

. TLusainit (1913-14) Tj.R. 41 1.A. 84. Cf. Asharfi Lai v. ZamirFatima Bibi, 
A.I.R. 1940 All. 29. A mortgagor may sometimes be allowed to redeem 
before the fixed date on equitable grounds, e.g., where the mortgagee did 
pot odmply with thef other terms of the deed : JJf^rasimha v. Seshayya^ 
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5. The defendant submitted to the plaintiff an account unsup- 
ported by vouchers on showing that the sum of Rs. 

that is, Rs for principal and Rs 

for interest was due on the said mortgage. The plaintiff did not 
accept the correctness of the said account, and pending examina- 
tion of the accounts by him, and, without prejudice, he, on the 
same day, tendered to the defendant at his aforesaid place of 
residence the said sums, but the defendant refused to accept the 
same. The plaintiff brings the said sum into Court. 

The plaintiff claims — 

(1) To redeem the said property and to have the same 
reconveyed to him and have possession thereof. 

(2) Rs mesne profits from the 

date of the tender, and farther mesne profits until posses- 
sion is delivered. 

(3) An account of the sums received and disbursements 

made by the defendant as mortgagee, and payment of 
the sarplns amount to be found due to the plaintiff upon 
the taking of such account together with interest thereon 
at 6 cent, per annum from 

A.I.R. 1925 Mad. 825 ; on appeal, Seahayya v. Lakahminarasinhaj A.I.R. 
1930 Mad. ICO ; Chhotku v. Baldeo. (1912).I.L.R. 34 All. 659, 662. In the 
case of a usufructuary mortgage as soon as the principal and interest 
have been satisfied, the mortgagor is entitled to redeem irrespective of 
the fact that a time is fixed for payment : Ankinedu v. Subbiah, (1912) 
I.L.R. 35 Mad. 744 ; Seahayya v. Lakahminaraaimha, A.I.R. 1930 Mad. 
160. 

(y) Right of mortgagor to recover poaaesslon : free sec. 62, Tr. of Ppty. Act. as 
amended by sec, 25 of the Tr. of Ppty. Amendment Act XX of 1929. 
Of. Kiahen Oopal v. Abdul Laiif^ A.I.R. 1940 Oudh 97. 

(y) Extingulahoient at the right of redemption— by* act of parties : The 'act 
of parties’ means an act subsequent to the mortgage transaction. There 
can be no exception of the right of redemption by an agreement con- 
tained in the transaction itself: Ambu JCelu, (1929) I.L.R. 53 Mad. 
805. Cf. Jayarnath Praaad v. Ghunni Lal^ A.I.R. 1940 All. 416. 

(y) Redemption of portion of mortgaged property : The Court has no power 
to compel the mortgagee to submit to a piecemeal redemption : Mirxa 
Qaiaer Bey v. Sheo Shanker, (1931) I.L.R. 53 All. 391 : Yadalli Beg v. 
ThAraram, (1921) I.L.R. 48 Cal. 22, 28 (P.C.). Cf. Amulya ^Kriahna v. 
Raruli Co^op. Bank, A.I.R. 1940 Cal. 150. Where, however, there has 
been a severance of the security and the integrity of the mortgage has 
been broken, the mortgagor or the person having the equity of redemp- 
tion may insist on the apportionment of the mortgSge-debt upon the 
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PLAINT. 

465. 

MORTGAGE. 

Usufrnctnary Mortgage. 

CLAIM by Mortgagor for Redemption of a Usutmetuary 
Mortgage, (ss) 

(Another Form) 

1. Same as Paragraphs 1 and 2 of Form No. 464. 

several m6rtgap;ed properties and on partial redemption : Mi. A%i%un^ 
nissa v. Romal Singh, (1930) LL.R. 9 Pat. 930 ; Kalian Khan v. Mar- 
dan Khan, (1906) I.Tj.R. 28 All. 155 ; Kamini v. Satya Niranjan, (1918- 
19) 23 C.W.N. 824 (where mortgagee became owner of the part of 
the mortgage security.) 

(y) Liability of mortgagee in possession : Bee. 76, Tr. of Ppty. Act; 1882, as 

amended by Sec. 40 of the Tr. of Ppty. Amendment Act XX of 1929. 
The mortgagee is rcsptpisible for such sums as were actually received 
1)y him or on his behalf and for such sumS; if any, as might have been 
received by him but for his own neglect or fault : Banarsi Prasad v. 
Ram Narain, (1903) I.L.R. 25 All. 287 (P.O.) ; cf. Md. Sadiq v. Jfarakh 
Narain, A.I.R. 1936 Pat. 583. Every mortgagee is bound to render 
account unless he establishes a contract in terms of See. 77 of the Act : 
Kamla Prashad v. Bamdeo, A.I.R. 193.5 Pat. 148 ; Hare Krishna v. 
jendra, A.I.R. 1939 Cal. 15. A suit merely for accounts cannot be 
maintained by the mortgagor unless he asks for redemption : Hari v. 
Lakskman, (1881) I.L.R. 5 Bom. 614. If the mortgagee does not keep 
any accounts nor file them in Court, his claim for interest must be dis- 
allowed : Shadi Lai v. Lai Bahadur, A. I. R. 1933. P.C. 85. If the 
mortgage debt is fully paid off out of the usufruct and the mortgagee 
thereafter continues in possession, the mortgagor is entitled to interest 
on the surplus money from the date of suit : Ismial Hasan v. Mahdi 
//rtSrtw, (1924) I.L.R. 46 All. 897, 902. The mortgagee is liable for loss 
occasioned by failure on his part to perform any of the duties imposed 
by Sec. 72. Cf. Chandra v. Dwarka, A.I.R. 1936 Lah. 42. Cf. Duraisioami 
V. Venkata, A.I.Rl 1940 Mad. 233 *, Karson v. Meghji, (1940) 42 Bom. L.R. 
917. 

(z) Deposit : B. 83, Tr. of Ppty. Act. The right of deposit arises when the 

right of redemption accrues : Sec. 60. 

(z) Notice of deposit : It is the duty of the Court to see tliat the notice of 
the deposit is served upon the mortgagee: Nibaran v. Parbath (1922) 
35 0. L. J. 202. 

(z) Effect of deposit : As soon as a deposit is made, interest ceases on the 
. mortgage from that date : S. 84, Tr. of Ppty Act. 

(z) Acceptance of deposit by mortgagee— effect of : If the mortgagee with- 
draws the amount deposited, the withdrawal must be deemed to have 
been made in full discharge of the mortgage debt : Qupieswar v, 
Badha Mohan, K I. R« 1937 Pat. 253, 
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2. The mortgage deed, inter alia^ provided — 

(a) That the mortgagee would realise and receive the 
rents, issues and profits of the mortgaged property in lieu of 
interest. 

(b) The mortgagor would be entitled to redeem the 
mortgage at any time on payment of the principal amount. 

3. The defendant took possession of the mortgaged property 


on and has remained in possession thereof. 

4. On 111..., the plaintitf deposited in this Court 


the said principal sum of Rs. to the account of the 

defendant, under the provisions of Section 83 of the Transfer of 
Property Act, 1882, whereupon the Court caused a written notice of 

the deposit to be served on the defendant on but the 

defendant has not applied to receive the said deposit. 

The plaintiff claims — 

(As in Form No. 464.) 

PLAINT. 

466 . 

MORTGAGE. 

Usufructuary Mortgage. 

CLAIM by Mortgagor against Usufructuary Mortgagee for 
unpaid Balance of Consideration Money, (a). 


1. On ly..., the plaintiff, for the consideration of 

Rs executed a usufructuary mortgage deed in favour 


of the defendant in respect of certain immovable properties specified 
therein. 

2. The mortgage deed, inter alia, contained the following cove- 
nants : 

(a) The mortgagor to forthwith deliver possession of the 
mortgaged property to the mortgagee. 

(b) The mortgagee to retain siicTi possession and to 
receive the rents and profits accruing from the said property 
in lieu of interest. 

(z) Note : Bee notes under Form No. 464. 

(a) Reference : Sheopati Singh v. Jagden Singh, (1930) l.L.R. 52 All, 761, 
765, 766 (The suit is not really one for spccilki performance of a mere 
contract to lend money, but to compel the defendants to perform their 
part of the contract when they have obtained delivery of pc^sscssion of 

the property The next point that remains for consideration 

is whether the relief to be granted to the plaintiffs should be a decree 
directing the defendants to pay the amount to H. K. or whether it 
should be a decree for that amount in favour of the plaintiffs themselves 
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(c) The mortgagor to be entitled to redeem on payment 
of the principal mortgage money only after the expiry of 
twelve years without any accounting. 

(d) The mortgagee to pay Rs out of the consi- 

deration money to the mortgagor and the remainder to one 
R. K., a’previous mortgagee of property not covered by this 
deed. 

3. The plaintiff put the defendant in possession of the mort- 
gaged property in terms of the mortgage deed, on 

and has performed the whole of his part of the contract. 

4. At the time of the execution of the mortgage deed the defend- 
ant paid the plaintiff Rs The defendant has not paid 

the balance of the consideration money or any part of it 
either to the said R. K., or to the plaintiff. 

5. In consequence of ^tlie breach of contract aforesaid on the 
part of the defendant, the plaintiff has suffered damage. 

Particulars of damage : 

The plaintiff claims ; — 

Rs and Rs damage. 

PLAINT. 

467. 

MORTGAGE. 

Equitable Mortgage. 

CLAIM by Equitable Mortgagee for Declaration of 
Charge and Sale, (b) 

Where the previous encumbrance creates a charge on the 

property transferred, the transferee is entitled to retain the amount in 
his own hands in order to pay off the prior encumbrance in cases where 
the property is transferred free from such encumbrance. That is not 
the case here. The^dischargo of R. K.’s mortgage would be entirely for 
the benefit of the executants and would not affect the property trans- 
ferred to the defendants, for, R. K.'s mortgage did not cover the pro- 
perty transferred to,the defendants : Thdkar Das v. Amar Chand, A.I.R. 
1938 Lah. 21 ; Wahid Ali v. Biptu Ghamar, A.I.B. 1935 Fat. 125 (A 
mortgagor who has executed a usufructuary mortgage but has not 
received the full consideration is entitled either to such balance or 
damages for non-payment which may be assessed as the balance due. 
]3ut he cannot claim proportionate return of the land and mesne profits 
. lor such proportion,) ; Cf. Satdar Khan v. Ram Mai, A.I.B. 1936 Lah. 
196 (Mortgagor's right to recover consideration is transferable.). 

(b) Eqaitable mortgage -what is : See Sec. 68 (f), Tr. of Fpty. Act, 1882, as 
amended by the Govt, of India (Adaptation of Indian Laws) Order 
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1. On 19..., the defendant executed a promissory 

note for Rs in favour of the plaintiff agreeing to repay 

the said sum on with interest at 9 per cent, per annum. 


2. On the same day, subsequent to the said loan, the defendant 

deposited with the plaintiff at the several documents of 

title specified in the schedule hereto with intent to create a security 
on the property to which the same relate for the payment of the 
said loan to the plaintiff. 

3. The defendant has not made any payment towards the 
said loan. 


1937. An equitable mortgage by transfer of title deeds is recognised 
and enforceable by law in the Pinijab although the Tr. of Ppty. Act 
does not apply to the province : /tarn Mohan v. Bharat National Bank^ 
A. I. R. 1921 Lah. 253. 

(b) Equitable mortgage— requUltea of : The requisites of an equitable 
mortgage are, (1) a debit which may be an existing or a future debt : 
Himalaya Bank v. Quarry^ (1895) I. L. K. 17 All. 252 ; Imperial Bank of 
India v. U liai Oyaw Thu cf; (7« , (1922-23) L.R. 50 I.A. 283 ; (2) deposit 
of title deeds : The terms “documents of title** and ‘'title deeds** denote 
such a document or documents as show a pritna facie or apparent title 
to the property in the depositor. Merely because a document relates to 
title to the property it is not a ‘Vhxsument of title** or “a title deed** 
w'ithin Ss. 58 and 59, The document or documents of title deposited 
must not only relate to the mortgagor's title to the property but must 
disclose an apparent title in the mortgagor to the i^roperty or to some 
interest therein ; V. JO. H. M. A. R. Chettyar Firm v. Ma .Too Teen, (1933) 
I. L. K. 11 Rang. 239 (F. B.). An equitable mortgage by deix>Bit of 
title deeds may be valid if only some of the material documents of 
title to the property have been deposited. If the deeds deix>sited bona 
fide relate to the property, arc material evidence of the mortgagor's 
title and are shown to have been de]K)sited with the dntention of creating 
a charge, a valid mortgage of the property will be created, although a 
complete title may not be shown by thc«decds : Surendra Mohan v. 
Mohendra Nath, (1932) I. L. R. 59 Cal. 781. A deposit of some of the 
title deeds relating to a property is enough to create a valid equitable 
mortgage over the entire property, if it was the intention of the parties 
that the mortgage should be in respect of the entire pro]>crty to which 
the documents of title relate : Ramanathan v. Dowlat Sinyjce, A. I. R. 
1938 Mad. 865. If the documents deposited show no kind of title, no 
mortgage is created : Venkatararnayya v. Narasinga Rao, (1911) 22 
M. L. J. 454 ; (3) Intention : The mere fact that there is a f^ubsequent 
or contemporaneous loan is not sufficient in law to warrant a presump- 
tion apart from any other evidence that the contemporaneous or 
antecedent deposit of title deeds was necessarily made as security for 
the loan : Behram v. Borahji, (1914) 1. LrR. 38 Bom. 372 ; Indian OoUon 

144 
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Particulars of claim : 

The plaintiff claims — 

(1) A declaration that the property to which the said 
documents of title relate are charged with the payment of 
the said loan to the plaintiff. 

(2) Decree under O. XXXIV, r. 4 of the Civil Procedure 
Code in Form No. 5 A in Appendix D to the First Schedule 
thereto. 


Co. V. Hari Poonjoo, I.L.R. (1937) Bom. 763 ; Ralli Brothers v, Punjab 
National Bank, (1930) I.L.R. 11 Lah. 564. Cf. V. E. B. M. A. R. 
Ckettyar Firm v. Ma Joo Teen, (1933) I. L. E. 11 Rang. 239 (F. B.). 

(b) Place ot deposit : It is not necessary that the property to which the 
title deeds relate should be situate within one of the towns mentioned 
in Clause (f) of Sec. 58 : Indian Cotton Co. v. Hari Poonjoo, I. L. R. 
(1937) Bom. 763; Madho Das v. Ram Kishen, (1892) I. L. R. 14 All. 
238 ; Srinath v. Qodadhur, (1896) I. L. R. 24 Cal. 348. But the delivery 
of title deeds must take place within the towns mentioned in the said 
clause : SurajmuU v. Qopeeram, (1931-32) 36 C. W. N. 1028. Cf . Indian 
Cotton Co. V. Hari Poonjoo, supra. 

(b) Registration : When upon a mortgage by deposit of title deeds a 
document is drawn up constituting the bargain between the parties 
the document is not admissible in evidence to prove the mortgage 
unless it is registered under the Indian Registration Act, and oral proof 
of the mortgage is inadmissible : Suhramonian v. Lutchman, (1922-23) 
L.R. 50 I.A. 77 ; Hari Shankar v. Kedar Nath, A.I.R. 1939 P.C. 167. 
It is in each case a question of fact, as to whether the writing itself 
constitutes the bargain between the parties or whether the mortgage 
had been completed by the deposit of title-deeds and the advance of 
money on such deposit, and the writing is merely evidence of an 
already completed transaction. In the former case, the writing falls 
within Sec. 17, Registration Act, and, if unregistered, is inadmissible : 
Ram Sarup v. Shiv Dayal, A.I.R. 1940 Lah. 285. 

(b) Priority : Where a mortgage made to secure future advance does not 
express the maximum sum to be secured thereby, the effect of Secs. 79 
and 80 of the Tr. of Fpty. Act, 1882, is that the mortgagee does not 
obtain, in respect of an advance subsequently made, priority over 
a mortgage of the same property made before that advance, even if 
the second mortgagee has notice of the prior mortgage : Imperial Bank 
of India v. V Rai Qyaw Thu & Co., (1922-23) L.R. 50 1.A. 283 (case 
decided before the Amending Act XX of 1929). 

(b) Remedies ot an equitable mortgagee : In India there is no distinction 
Ifetwecn legal and equitable mortgages as in English law, where the 
legal mortgage will always prevail against equitable unless the holder 
of the legal has done or omitted to do something which prevents him 
in equity from asserting his paramount rights. In India, a mortgage 
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PLAINT. 

468 . 

MORTGAGE. 

Subrogation. 

CLAIM by Subrogee for Enforcement of the Rights of the 
Mortgagee whose Mortgage has been redeemed, (o) 

1. By a mortgage deed, dated 19..., the defendant 

mortgaged certain immovable properties, situate within (or, partly 
within and partly outside) the local limits of the jurisdiction of this 
Court, hereinafter called ‘the said property,^ to one A. B. The 
following are the particulars of the said mortgage : (Follow Form 
No. 458.) 

2. By a registered instrument, dated made between 

the plaintiff and the defendant, the defendant agreed that the 
plaintiff would be subrogated to the rights) of A. B. on payment off 
of the amount due under the said mortgage. 

3. On 19..., the plaintiff paid Rs to A.B., 

in full satisfaction of his claim under the said mortgage. 

by deposit of documents of title, whore validly made, is a ^‘mortgage’' 
in the sense of the Tr. of Ppty. Act, including Secs. 78, 79 and 80 : 
Imperial Bank of India v. U Rai Qyaw Thu db Co., (1922-23) L,R. 50 
I.A. 283, 201, 202. In India, an equitable mortgage carries with it 
the remedies to which a simple mortgage may have recourse and those 
remedies alone : Ma Htiin Yiek v. K,A.R,K, Firm, A.I.B. 1939 Rang. 
321, 323 (F.B.) 

(b) Limitation : Art. 132 of the Ind.Lim.Act, as amended by Act XXI 

of 1929. 

(c) Subrogation : Sec. 92, Tr. of Ppty. Act, 1882, as amended by Act XX of 

1929, which deals with conventional subrogation (as in this ease) and 
subrogation by operation of law. See Mulla’s Tr. of Ppty. Act^ 2nd 
Edn., p. 512. There is a well established distinction between cases in 
which a person who has a pre-existing interest in property pays off a 
prior charge on that property for the protection of his own interest and 
cases in which a person acquires an interest in property only by reason 
of his advancing money to pay off an existing mortgage debt. The first 
clause of Sec. 29, T. P. Act, must be held to relate to the first type of 
cases above referred to and the third clause to the second type : Lakahmi 
Amma v. Shankara, (1936) I. L. R. 59 Mad. 359 (F. B.). If throe per- 
sons A.. B. and G. advance money with which a prior mortgage is 
redeemed in full, they are entitled to claim subrogation in ijroportion 
to the amounts they have respectively paid: Kamlapati Devi v. 
Jageshwar, (1939) I. L. R. 18 Pat. 342. A person who claims to be 
subrogated to the rights of a mortgagee must pay the entire amount of 
the incumbrance in question. Paymeirt of a portidh only of the 
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Particulars of claim : 

The plaintiff claims — 

(1) A declaration that he ia the subrogee of the rights of 
A. B. under the said mortgage. 

(2) Decree under 0. XXXIV, r. 4 of the Civil Procedure 
Code in Form No. 5A in Appendix D to the First Schedule 
thereto. 

DEFENCE. 

469. 

MORTGAGE. 

Equitable Mortgage. 

DEFENCE by Mortgagor to a Claim by an Equitable 
‘ Mortgagee. (<i) 

1. The loan mentioned in paragraph 1 of the plaint has been 
discharged by payment (stating how and when). 

incumbrance is not sufficient. Such a qualification of the right of 
subrogation applies whether the right bo claimed under the statute 
or under the pre-existing law : Janaki Nath v. Pramatha Nath^ A. I. R. 
1940 P. 0. 38. Where a prior mortgage is redeemed partly by the 
mortgagor and partly by the vendees of the mortgaged property out of 
the sale consideration and in terms of covenants in the sale deeds in 
their favour, without any agreement by any registered instrument that 
the vendees should be subrogated to the rights of the prior mortgagee 
who was paid ofT, the vendees, as against the puisne mortgagee, are not 
entitled to the rights of subrogation under Sec. 92, T. P. Act : Ilira 
Singh v. Jai Singh, I. L. R. (1937) All. 880 (F.B.). In the Punjab where 
the T. P. Act does not apply, an oral agreement has been held to bo 
sufficient to confer a right of subrogation on the lender : Punjab 
National Bank v. Jagdish Sakai, A. 1. R. 1936 Lah. 390 (case decided 
under Sec. 74 of the Act, now repealed). 

(c) Limitation : According to the Madras High (Jourt, the rights of the 

subrogated mortgagee are the rights of the original mortgagee before 
he brought the suit and time begins to run from the original date of the 
mortgage : Halsnad v« Mahabala, A. I. R. 1937 Mad. 826. But accor- 
ding to the Allahabad and Patna High Courts, the cause of action for 
such suits arises not from the date when the right to sue on the original 
mortgage accrued but from the date when the mortgage was paid off. 
Thus, a subsequent mortgagee who pays off the decretal amount on 
account of a prior mortgage and redeems it, acquires the rights of the 
piortgage decree-holder to recover his money by enforcement of the 
fresh charge within 12 years of redemption : Alam AH v. Beni Charath 
(1936) I. L. R. 58 All. 602 (F. B.), folld. in Kamlapati Devi v. Jageshwar, 

: (1939) I. L. R. 18 Pat. 312. 

(d) See notes* under Form No. 466. 
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2. The defendant denies that he deposited the documents of 
title mentioned in paragraph 2 of the plaint with intent to create 
the alleged or any security on the property to which the same relate. 

Or, 

The said documents of title do not show any kind of title (or 
do not relate to the defendant's title to the property). 

Or, 

The said documents of title were handed over to the plaintiff 

at and not at 

Or, 

The defendant denies that the said documents of title were 
deposited as alleged in paragraph 2 of the plaint. The defendant 
says that at the time of the deposit he executed a memorandum 
whereby he purported to create a mortgage in favour of the plaintiff 
in respect of the properties to which the documents of title relate. 
The said memorandum is not registered. 

DEFENCE. 

470 . 

MORTGAGE. 

DEFENCES by Mortgagor to a Claim by Mortgagee for 
Sale or Foreclosure, including Defences under the Bengal 
Money-Lenders Act, 1940, (o) 

The mortgagor may, amongst others, take one or more of the 
following defences : — 

1. The mortgage deed was obtained by coercion or fraud or 
undue influence (give particulars in each case). 

2. The defendant did not receive any part of the consideration 
alleged in paragraph of the plaint. The defendant left the consi- 
deration money wiih the plaintiff under a verbal arrangement that 
the plaintiff should pay off the debts the defendant owed to one 
C. D. The plaintiff has not paid any sum out of the consideration 
money to the said C. D. 

(e) Defence of coercion, undue influence, fraud : See under '‘Special J)e- 
feiices/’ Pt. II, Chap. XVII. 

(c) Defence of want of consideration : See ‘Consideration* under ''Special 
Defences,” Pt. II, Chap. XVII, pp. 394-397. 

(e) Defence of dauidupat : This is a rule of the Hindu law of contract which 
is still in force in the Bombay presidency and in the X)residericy town 
of Calcutta but is not recognised outside that town or in the Madras 
presidency. This rule has now lK?en adopted by the various provincial 
Money-Lenders Acts. Cf. Bengal Moncy-Ijcnders Act;"1940, Bee. 39(1), 
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3. Before the institntion of the suit the defendant had paid the 

plaintiff the aggregate sam of Rs The plaintiff’s claim 

together with the amount already paid by the defendant exceeds 
twice the principal of the original loan. 

4. The sum claimed on account of interest up to is 

greater than the principal outstanding on such date. 

5. The defendant is not liable to pay any interest more than 
8 per centum simple calculated from the date of execution of the 
bond. 

6. On 19..., the accounts between the parties were 

adjusted and the defendant acknowledged in writing that the sum 

of Rs was due for principal and Rs for 

interest, up to that date. In the said adjastmont interest was cal- 
culated at the bond rate of per cent, which is in excess 

of the rate which the plaintiff can claim under the law. The 
defendant claims that the*said adjusted account be re-opened and ho 
be released of all liability in excess of the limits imposed by law 
and the plaintiff be ordered to refund to the defendant such sum as 
may be found due to him upon the taking of the account. 

7. The loan in question is not a commercial loan although it is 
BO stated in the bond in suit. 

8. The loan mentioned in paragraph in the plaint 

was advanced by the plaintiff after the date notified in Sec. 8 of the 
Bengal Money-Lenders Act and at the time when the said loan was 
advanced the plaintiff did not hold an effective license. 

9. The plaintiff has not in respect of the claim in suit complied 
with the provisions of Sections 24 and 25 of the Bengal Money- 
Lenders Act, 1940 {give particulars), 

clauses (a) and (b). Cf. Secs. 6 and 7. Bihar Money-Lenders (Regu- 
lation of Transactions) Act, 1939, and Sec. 4, v Assam Money- Lenders 
Act, 1934. 

(e) Defence as to rate of Interest: Sec. 30(1) (c), Bengal Money-Lenders 
Act, 1940. Cf. Secs. 5, 6 and 7, Bihar Money-Lenders (Regulation 
of Transactions) Act, 1939, and Sec. 4, Assam Money-Lenders Act, 
1934. 

(e) Defence that the loan is not a commercial loan : Gf. Sec. 40, subsection 
(3) and (4), Bengal Money-Lenders Act, 1940. 

(e) Defence that the plaintiff Is not the holder of an effective license : 
bee. 13, Bengal Money- Tjenders Act, 1940. The effect of this section is 
‘*that no decree in the suit shall be made until the lender pays into 
Court such penalty as the Court thinks fit, not exceeding the amount 
three tsoies the license fee specified in Sec. 10 and if the Money-Lender 
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PLAINT. 

4'M. 

MORTGAGE. 

Mortgage of Movables : Priority. 

CLAIM by Prior Mortgagee without Possession against 
subsequent Mortgagee with Possession, (f) 

1. On 19..., the defendant No. 1 by a registered 

document hypothecated to the plaintiff a printing press specified 
in schedule hereto, hereinafter called ‘the said press' , as security 
for a loan of Rs repayable on demand. 

2. The plaintiff did not take poBsession of the said press under 
the hypothecation, and it remained in the possession of the 
defendant No. 1. 

3. On , the defendant No. 1 by another registered 

document hypothecated the same printing press to the defendant 
No. 2 as security for a loan of Rs. 2,500/-. At the time of the said 
transaction the defendant No. 2 had notice of the prior charge 
created by the defendant No. 1 in favour of the plaintiff in respect 
of the said press. 

fails to pay tlic penalty within the time allowed, the Court shall 
dismiss the suit. C£. Sec. 4, Bihar Money-Lenders (Regulation of li^aus- 
actioiis) Act, 1939. 

(e) Defence that account should be re-opened : Cf. Secs. 36 and 38, Bengal 
Money-Lenders Act, 1940. Cf. Bee. 1, Bihar Money-Lenders (Regula- 
tion of Transactions) Act, 1939. 

(e) Defence that the provisions of Secs. 24 and 25 of the Bengal Money- 

Lenders Act have not been complied with : Bee see. 27 of the Act, 
which empowers the Court in such circumstances to disallow wholly 
or in part the interest and also costs. Cf. Bees. 7 and 20, Biliar Money- 
Lenders Act III of 1939, 

(f) Mortgage of movables how created : Mortgage of movable property can 

be created orally without delivery of possei^ioii to the mortgagee : 
Peoples Bank v. F, F. Campbell db Go., A. I. R. 1939 Lah. 398 ; Co-op. 
Hindusthan Bank v. Surendraf (1931-32) 36 C. W. N. 263 ; Abdul Habib 
V. Maung Tun Kyaing, (1931) I. L. R. 9 Rang. 182. A written hypothe- 
cation does not require registration : Backer Khorasanee v. Ahmed 
Eamaili (1927) I. L. R. 5 Rang. 633. 

(f) Mortgage of non-existent movables : Hypothecation of not only the 
movables existing at the time but also in respect of movables which 
might be subsequently acquired is valid in India : H. V. Low <S> Co. v. 
Pulinbiharilal, (1932) I. L. R. 59 Cal. 1372 ; Co-op. Ilindustluin Bank 
V. Surendra, (1931-32) 36 C. W. N. 263, folld. in Sonaram v. Sitaram, 
(1940-41) 45 0. W. N. 50. 

(f) Remedies of the mortgagee : A mortgagee of movable property is 
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4. The defendant No. 2 filed a suit on his said mortgage in this 

Court (Suit No of ) without impleading the plaintiff 

as a party thereto, and obtained a preliminary mortgage decree on 
and a final decree on 

5. The said press was sold in execution of the defendant No. 2’s 

decree on for Rs.... 

6. The defendant No. 2 is denying the right of the plaintifi! to 
claim a first charge on the said sale proceeds. 

7. The sum of Rs due to the plaintiff on his hypothecation 

bond dated remains unpaid. 

The plaintiff claims — 

(1) A declaration that he is entitled to a first charge on 
the said sale proceeds in respect of his claim. 

(2) Payment to him out of the said sale proceeds the sum 

of Rs together with costs of the suit in priority to the 

defendant No. 2, * 

entitled to a right of sale quite as much as a mortgagee of immovable 
property: Basivireddi v. Kamaraju^ (1033) I. L. R. 56 Mad. 560; 
Peoples Bank v. F. F, Campbell dj Co,, A, I. R. 1039 Lah. 398 ; cf. 
Mahamaya v. Ifaridas, (1915) I. L. R. 42 Cal. 455. 

(f) Priority : The effect of hypothecation is to be decided on principles of 
equity, and accordingly where there is a dispute as to the priority 
between two hypothecatces the principle of qui prior est tempore^ poiipr 
csf jfwrc should apply: Bibhnti Bhusan v. Baidya Nath, (1935-36) 40 
C. W. N. 625. If a prior encumbrancer without obtaining possession 
seeks to enforce his right against a subsequent encumbrancer who 
lias exercised the powers which he possesses to obtain i^ossession of 
the property hypothecated to him it is incumbent upon liim to prove 
that the subsequent encumbrancer had notice of the charge to which 
the first encumbrancer was entitled: Abdul Habib v. Mating Tun 
Kyaing, (1931) I. L. R. 9 Rang. 182, folld, in Dayalji Pragji v. Karachi 
Electric Supply^ A. I. R. 1940 Sind 177 ; Co-op. Ilindusihan Bank v. 
Stirendra, (1931-32) 36 C. W. N. 263 (When there is a simple mortgage 
of movables with power of sale in favour of one party, but the mortgagee 
does not take popcssion and there is a subsequent pledge of the 
same properties in favour of another party who takes possession, 
such pledge is valid and will have priority over the mortgage.) 

(f) Bona fide purchaser from mortgagor in possession : Where a person 
purchased goods which were mortgaged wdth a third person, but the 
purchaser was not aware of the mortgage when he purchased the goods 
from the mortgagor who was in possession of the same : Hell, 
that he took them free from the mortgage : Backer Kkorasanee v. Ahmed 
Esmail, (1927) I. L. R. 5 Rang. 633 ; AarosiaA v. Venkataramiah, 
(1919)*I. L. R. 42 Mad. 59. 
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PLAINT. 

4TS. 

NEGLIGENCE. 

CLAIM by Buyer against Manufacturer for Negligence, (g) 

1. The defendant is a manufacturer of aerated waters, sold as a 
drink to the public, bottled and labelled by him, with a label bear- 
ing his name and sealed with a metal cap. 

2. On a bottle of ginger beer of the defendant’s 

manufacture was purchased for the plaintiff by his servant from a 

retailer who carries on business under the name of 

at 

3. The bottle was made of dark opaque glass and the plaintiff 
had no reason to suspect that it contained anything but pure ginger 
beer. 

4. The plaintiff poured some of the ginger beer out into the 
tumbler and drank the contents of the tmnbler. In proceeding to 
pour the remainder of the contents of the bottle into the tumbler the 
plaiutifif found that a snail which was in a state of decomposition 
floated out of the bottle. The decomposed remains of the snail were 
not and could not be detected until a greater part of the contents of 
the bottle had been consumed by the plaintiff. 

5. The said ginger beer was in fact unfit for human consump- 
tion. 

(f) Limitation : 6 Years under Art. 120, Ind. Lim. Act : Narasingha v. 

Prolhadman, (1919) I.L.R. 46 Cal. 455 ; Jamno, Dei v. Lala Ram, (1917) 
I. L. R. 39 All. 74. 

(g) Reference : Donoghue v. Stevenson^ (1932) A.C. 562 (Per Lord Macmillan : 

*'The law takes no cognizance of carelessness in tlie abstract. It concerns 
itself with carelessness only where there is duty to take care and where 
failure of the duty has caused damage (p. 618). For a manufacturer 
of aerated water to store his empty bottles in a place where snails can 
get access to them and to 611 his bottles without taking any adequate 
precaution by inspection or otherwise to insure that they contain no 
deleterious foreign matter may reasonably be characterised as careless- 
ness without applying too exacting a standard but it is not enough* to 
prove the defendant to be careless in his process of manufacture. The 
question is, Does he owe a duty to take care and to whom does he owe 
that duty ? (p. 619). 1 have no liesitation in affirming that a person 
who for gain engages in the business of manufacturing articles of food 
and drink intended for consumption by members of the public in the 
form in which he issues them is under a duty to take care in the manu- 
facture of these commodities for human consumption ; he intends and 
contemplates that they shall be consumed* By reaso;;^ of that very 

145 


» 
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6. As a resnlt of the nauseating sight of the snail and as a result 
of consumption by the plaintiff of a portion of the said ginger beer, 
the plaintiff suffered from shock and severe gastro-enteritis. 

7, The plaintiff has suffered damage by reason of the negli- 
gence of the defendant in not taking reasonable care that the ginger 
beer sold to the plaintiff was free from defect likely to cause injury 
to health. 

Particulars of special damage : 

The plaintiff claims — 

Rs damages. 

PLAINT. 

473 - 

NEGLIGENCE. 

CLAIM by Invitee* a Relative of Patient against Hospital 
Authorities for Negligence, (h) 

1 , The defendants are the trustees of a hospital called 

Hospital at 

3. On.. the plaintiff booked a private ward of the 

said hospital for Rs for treatment of her invalid son, 

who occupied the said ward from the afternoon of 


fact he places himself in a relationship of all the potential consumers 
of his commodities and that relationship which he assiimcs and desires 
for his own end imposes upon him a duty to take care to avoid injur- 
ing them (p. C20).” This case has been followed and explained in 
Orant v. Australian Knitting Mills, (1930) A.C. 85, 97, 105, 107. For 
liability of wholesaler in tort and retailer in contract to purchaser for 
sale of a dangerous article, where no warning was given to the retailer 
by the wholesaler as to the danger and none was given by the retailer 
to the purchaser, see Parker v. Oloxo, TAd,, (1937) 3 All E.R. 524. 

(g) Negligence when actionable : Negligence in law is the breach of duty 

to take care, and'want of care is only actionable at the suit of a per- 
son, who has suffered damage because the defendant has acted in breach 
of a common law duty towards him or of a statutory duty towards the 
public at large or of a class of the public of wdiich he is a member : 
P. B. Bose v. jlf. R, N, Chettyar Firm, (1938) Bang. L. B. 303. 

(h) Reference : Weigall v. Westminster Hospital, (1930) 1 All E. B. 232, 

G. A. (The plaintiff in this case was an invitee. Per Slcsser L. J. at pp. 
235, 236, '*Thc definition of an invitee : A person who enters premises— 
•including this room —upon business in which he and the occupier have 
a common interest, seems to me completely satisfied by the condition 


under which this lady went into this room.,. A person who 

invites another on to his premises is not an insurer The 

•» M 
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3. On the plaintiff went to the said hospital to 


consult Mr. A. B., an honorary surgeon of the said hospital with 
whom she had made a personal contract for the treatment of her son. 
A.B. conducted her to the Sisters* office, a small room, which as a 
matter of convenience and to the knowledge of the defendants, the 
visiting surgeons used as a consultation room when they desired to 
converse with patients' relatives. As the plaintiff entered the said 
room, she trod on a mat which slid along the floor beneath her feet 
and she fell heavily and suffered personal injury. 

Particulars of injury : 

4. The said injury was caused by the negligence of the 
defendants’ servants. 

Particulars of negligence : 

The floor was kept highly polished for antiseptic reasons. The 
mat was an unusual danger and the defendgints failed in their duty 
towards the plaintiff to use reasonable care to prevent damage from 
the said danger which they knew or ought to have known. 

5. By reason of the facts hereinbefore complained of, the 
plaintiff has suffered damage. 

Particulars of special damage : 

The plaintiff claims — 

Rs damages. 

PLAINT. 

_ 

duty of the invitor towards the invitee is to use reasonable care to pre- 
vent damage from unusual danger which he knows or ought to know ; 
if the danger is not such that he ouglit to know it, his liability does not 

extend to it In this case, the floor has been specially 

treated for sanitary purposes : constantly rubbed and highly polished. 
Being so, it was a floor which presented ckcumstanccs of unusual 
danger. When in conjunction with that floor is placed a small mat on 
which anybody might be likely to tread, 1 think this was a case where 
the hospital ought to have known that there was likely to be dapger 
from this conjunction.”). Cf. Pitt v. Jarhson, (1039) 1 All E. R. 129, 
K. B. D. (Where the plaintiff, a licensee who in passing along a passage 
in the defendant’s house, slipped upon some polished linoleum, fell and 
sustained injuries. The plaintiff had observed that the linoleum was 
polished, but had not suspected of being slippery : Held, b^ Croom- 
Johnson J., ''The linoleum did not constitute a trap and there was no 
failure by the defendant in any duty owed to a licensee.'*). C£. Lakhmi* 
ehand v. Ratanbai, A. I, R. 1927 Bom. 115 (case of licensee). 

(h) Limitation : One year under Art. 22, Ind. Lim. Act. * 
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NUISANCE. 

Private Nuisanoe. 

CLAIM for Inlunction and Damage for Nuisance, 
caused by Noise, (i) 

1. The defendant is the owner and occupier of premises No... 

and the plaintiff is the owner and occupier of the adjoin- 
ing house No 

2. The defendant's house was used purely for residential 
purposes until September, 19..., when the groundfloor of the house 
was reserved by the defendant for performance of marriage cere- 
monies, pujas, etc. by the Hindu community, free of rent. 

3. Since 19..., the said groundfloor has been used 

for marriage ceremonies and for pujahs. 

Particulars : 

(Here set out the periods during which the marriage 
ceremonies and pujas were held). 

(i) Reference : Shaikh Ismail v. Nirchinda, I. L. R. (1937) Mad. 51 (Per 
Pandrang Row J., ‘^Every person is entitled against his neighbour to 
the comfortable and healthful enjoyment of the premises occupied by 
him. and in deciding whether in any particular case his right has been 
interfered with and a nuisance thereby caused, it is necessary to 
determine whether the act complained of is an inconvenience materially 
interfering with the ordinary physical comfort of human exic^ence, 
not merely according to elegant or dainty modes and habits of living, 
but according to plain and sober and simple notions obtaining among 
Indian people), follg. Vandtrpant v, Mayfair Hotel Co., (1930) 
1 Ch. 138 ; Colls v. Home and Colonial Stores, (1904) A. C. 179. Cf. 
Andreae v. Selfridge Co. (1938) Oh. 1 ; Walker v. Brewster, 
(1867) L. R. 5 Eq, 24 {Per Sir W. Pago Wood, V. C.. at p. 34, “I have 
a strong opinion that the setting up of a powerful brass band, which 
plays twice a week for several hours in the immediate vicinity of a 
gentleman’s house is a nuisance which this Court would restrain. I 
have still a clearer opinion that the noise of fire works, to say nothing 
of the damage that may be occasioned by falling rocket sticks is a 
serious nuisance). Cf. Leeman v.> Montagu, (1936) 2 All E. R. 1677 
(noise by poultry). 

(1) No nuisanee without damage : Damage is the gist of the action. The 
plaintiff in an action of nuisance based on mere discomfort must show 
that the discomfort is substantial : Walter v. Selfe, (1851) 4 De G. & 
^ 8m. 315, 322. The question is not whether the plaintiff suffers what 

* he regards as substantial discomfort but whether the average man who 
resides in that locality would take the same view of the matter : Cf. 
Sturges y, Bridgman ,' 11 Ch. D. 852, 865 ; Rushmer v. Polsue dh 
Alfi&i, (1906) I Cb. 234. The rule that the standard is determined 


mi. 
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4. Daring the performances of these ceremonies and pnjas, a 
noise was produced by load and discordant instrnments like the 
tom-tom, cymbals and so on, and it continued long after 11 P.M. 
preventing the plaintiff and the members of his family from having 
proper sleep daring nights and causing them a great deal of dis- 
comfort and suffering. The defendant has done nothing inspite 
of the plaintiff's verbal protests, to minimise the noise so as to 
save annoyance to the plaintiff. 

5. The defendant threatens and intends, unless restrained from 
doing BO, to continue the wrongful acts complained of and to use 
the groundfloor of his house more and more frequently for such 
ceremonies and pujas in future. 

The plaintiff claims — 

(1) An injunction restraining the defendant from carry, 
ing on or permitting to be carried on in his said premises 
the said ceremonies and pujas or such other things so as or 
in such manner as by the loud * noises to cause a nuisance 
to the plaintiff or the members of his family or his servants 
occupying the same, and 

(2) Rs damages. 

PLAINT. 

475. 

NUISANCE. 

Private Nuisance. 

by the locality where the nuisance is created has never been applied 
where the nuisance complained o£ consists of material injury to pro- 
perty : St. Helens Smelting Co. v. Tipping, (18G5) 11 II. L. 0. 642. 

(i) Parties to suit : (a) As to the person entitled to sue : For interference 
with the actual enjoyment of the property only the tenant in possession 
can sue : Malone v. Laskey, (P,)07) 2 K. 11.^41 ; but the landlord may 
sue if the injury is of such a nature as to aflect his istato by permanent 
depreciation of property ; Mott v, Shoolbread, (1875) L. R. 20 Eq. 22. 
A reversioner may sue if the injury is of a permanent character : Bee 
Pollock on Torts, 14th. Kdn., pp. 341, 342 ; (b) As to liability : The 
person who actually creates the nuisance is primarily liable. The 
owner or occupier is liable on certain conditions. Cf. Sedleigh -Den field 
y. St. Josephs Society, (1939) 1 All E. K. 725, 0. A. Bee Pollock on 
Torts, 14th Edn., pp. 342, 343. 

(i) Ltmttation : Two years under Art. 36, Ind. Lim. Act. In* a suit for 
compensation; Sec. 23 would be applicable if there is a continuance of 
the injury caused by the defendant. Limitation will run when tbq 
injury ceases. For injunction^ 6 years^undcr Art. 120. 
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CLAIM for Injanction and Damage for Nuisance caused by 
Noise and Dost. (j). 

1. The plaintiff is the owner of premises No Street, 


where he carries on the business of an hotel proprietor. 

2. The defendant company bad acquired a building site to the 
immediate south of the said premises and were in the course of 
having the buildings on that site demolished with a view to 
constructing new buildings in their place. 

3. The demolition operations began on 19..., and 

the said operations are still continuing. Several cranes and pneu- 
matic hammers are being used during the day and up to late hours 
at night in connection with such operations. 

4. The noise which took place and are still taking place and the 
quantity of dust and grit let loose by these operations were and are 
insufferable and have resulted in a steady outflow of guests from the 
said hotel, which has had a deleterious effect on the recovery of the 
plaintiff’s business and has caused him damage. 

Particulars of special damage : 

5. The defendant company threatens and intends, unless res- 
trained from so doing, to continue the said nuisance. 

The plaintiff claims— 

(a) An injunction restraining the defendant company, its 
servants and agents from continuing the nuisance. 

(b) Rs damage. 

(j) Reference : Andreae v. Selfridge Go., (1938) Ch. 1. (When one is 
dealing with temporary operations, such as demolition and rebuilding, 
everybody has to put up with a certain amount of discomfort 
(p. 5). The neighbours must put up with it provided all reasonable 
and proper precautions were taken to save annoyance to them (P. 9). 
The use of reasonable care and skill may take various forms : It may 
take the form of restricting the hours during which work is to be done ; 
it may take the form of limiting the amount of a particular type of 
work which is being done simultaneously within a particular area ; it 
may take the form of using proper scientific means of avoiding incon- 
venience. Whatever form it takes, it has to be done, and those who 
do not do it must not be surprised if they have to pay the penalty for 
disregarding their ncighl>our8’ rights (p. 10). The defendant can be 
made liable only in respect of matters on which it has crossed the per- 
nMssible line (p. 11). In this case the plaintiff has suffered an action- 
able nuisance and is entitled to not a nominal* sum but a substantial 
sum based U)K)n those principles. What that sum is to be is a matter as 
to which.the individual can satisfy himself as to what is fair (p. 11).). 



?t. IV. ] Forms of Pleadings 1159 

PLAINT. 

476. 

NUISANCE. 

Private Nuisance : Injury to Property. 

CLAIM for Injunction and Damage for Nuisance caused by 
noxious and offensive Fumes- (k) 

1. The plaintiff is the owner and occupier of premises No 

Calcutta, consisting of a dwelling house used by the plaintiff as his 
residence and gardens and outhouses occupied therewith. 

2. The defendant company are the owners of a gas-works 
undertaking for the supply of gas both within and outside the 
limits of the town of Calcutta. The plaintiff's house is situate 
between 200 to 250 yards from, and to the south of, the said gas- 
works. 

3. On a portion of the plaintiff’s property immediately ad- 

joining the defendant company's premises there is a plantation 
of trees 25 yards in width and 100 yards^in length which bad been 
planted by the plaintiff in the year to screen off the gas- 

works from the house, 

4. The fumes, smell and steam come in largo quantities from 
the gas-works and are carried by the prevailing wind across the 
plantation on to the plaintiff's promises causing a serious, growing 
and permanent injury to the plaintiff’s property. They have des- 

(]) Limitation : For compensation 2 years under Art. 3G, and for injunction, 
6 years under Art 120, Ind. Lim. Act. 

(k) Reference : Wood v. Conway Corporation, (1914) 2 Ch. 47. (In this 
case, it was argued on behalf of the defendant corporation that 
they couhl not cure or abate the nuisance. Cozens-J lardy M. K. held 
at p. 56, ‘*It is really iiTclevant whether they can or cannot do so.” 
Buckley L. J. held at p. GO, “If the result is an unfortunate one for 
them tliey have brought it on themselves. lTjx>n the facts it Bccms to 
me that an abundant case of nuisance is made out. I think the plain- 
tiff is entitled to the injunction he has obtained.*’ Channcll J. at pp 60, 
61 held, *Tt is a case in which the Court cannot reasonably act ui)on its 
discretion and give damages in lieu of an injunction. The damage 
which will be caused to the defendants by this injunction is, measured 
pecuniarily, far in excess of the damage which would be caused to the 
plaintiff by the continuance of the nuisance but that is not enough to 
enable the Court to make such an order as this, if it is to do justice 
between the parties.”). Cf. S. A, Basil v. Corporation of * Calcutta, 
I. L. R. (1940) 2 Cal. 131. 

(k) Limitation : For compensation 2 years under Art. 36, and for injunction 
6 years under Art. 120, Ind. Lim. Act. ^ « 
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troyed and injariously affected the trees to such an extent that the 
top of some of the trees are dying whilst others are dead ; and 
unless the nuisance is stopped, it will end by destroying the plan- 
tation altogether. 

The plaihtiff claims — 

(a) An injunction to restrain the defendant company 
from carrying on or permitting to be carried on upon their 
gas-works the business or undertaking of manufacture of 
gas BO as or in such manner as by the discharge of noxious 
or offensive fumes or vapours or otherwise to cause a nuis- 
ance or injury to the plaintiff’s property or to the plaintiff 
or the members of his family or his servants occupying the 
same, and 

(b) Rs damage. 

PLAINT. 

4TT. 

NUISANCE. 

Private Nuisance : Injury to Property. 

CLAIM for Damages against Owner tor Collapse of House 
on adioining Premises. (1) 

(Another form) 

1. The plaintiff is the owner of a shop at No. Street 

in 

2. Tothe^eastof and adjoining the said shop is a house of 
which the defendant is the owner. The groundiloor of the said 

house is let out to as a monthly tenant to be used as . 

a Shop. The said house is considerably higher than the plaintiff’s 
shop. 

(1) Reference : Wringe v. Gohen, (1939) 4 All E. R. 241 (This case deals 
with the question as to when it is necessary to prove knowledge of 
want of repair in an action for damages due to a defect in or the want 
of repair of the premises in an action based on nuisance. It was held 
that if, due to want of repair, premises upon a highway become dan- 
gerous and a passer-by or adjoining owner suffers by their collapse the 
occupier or the owner who has undertaken the duty of repair, is 
answerable, whether or not he knew, or ought to have known, of the 
danger. It is only where the danger arises from the act of a trespasser 
or by a secret and unobservable process of nature, neither the occupier 
iior the owner responsible for repair is answerable, unless with know- 
ledge or means of knowledge he allows the damage to continue. The 
defendant was therefore liable in damages to the plaintiff). 

(1) Limitation. : For compepsationy 2 years under Art. 36, Ind. Lim. Act. 
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3. The defendant was under an obligation, by express agree- 
ment with the said tenant, to repair the said house. 

4. The wall of the gable-end of the house was in a defective 
condition for want of repairs and was a danger to passers-by and 
adjoining owners. 

5. On the said wall constituting the gable-end next 

to and above the plaintiff’s shop collapsed and fell on and destroyed 
the roof of the plaintiff’s shop. 

6. The plaintiff has suffered damage. 

Particulars ; 

The plaintiff claims — 

Rs damage. 

PLAINT. 

478 . 

NUISANCE. * 

Private Nuisance : Personal Discomfort and Injury to Property. 

CLAIM tor Injunction and Damages for Nuisance caused by Noise 
and offensive Smell, (m) 

1. The first plaintiff was the absolute owner of the house and 

premises No hereinafter called ‘the said house’. By 

an Indenture of Settlement, dated ID..., the first plain- 

tiff conveyed the said property to himself and to the second plain- 
tiff upon trusts for the benefit of himself and the second plaintiff. 
At all material times the plaintiffs occupied the ground floor of 
the said house and let out the first floor thereof to a tenant on a 
monthly rental of Rs 

2. The defendant was and is the occupier of an open piece of 

land adjoining the said house. In , the defendant erect- 

ed thereon a block of stables for the accommodation of 75 horses, 
and another block for 35 hackney carriages. • 

(m) Reference : Bai Bhicaiji v. Perojshaiv Jivanji (1916) I.L.R. 40 Horn. 
401 (Having regard to O. I, r. 1 , C. P. Code there can be no objection 
to the plaintiffs* suing in the double capacity, namely, as trustees 
to protect the reversion and as residents injured by the nuisance 
(p. 408). What would be a very real nuisance in a select and refined 
residential quarters would not be a nuisance in a slum (p. 409). 
Cf. Sturges v. Birdgman, (1879) 11 Ch. D. 802 (The Court will •not have 
the comfort of the individual subordinated in certain circumstances and 
certain conditions to the convenience of the general public, (p. 410). Bee 
Andreac v. Set fridge <0 Go., (1938) Ch. 1 ; St Helen's ^Smelting Co. v. 
Tipping, (1865) 11 H.L.C. 642 ; Wood v. (fonwag Gorpn* (1914) 2 Oh. 47 ; 
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3. The stables so erected have rendered the said house uncom- 
fortable and unhealthy. The stables are always spread over 
with horse-urine and dung, the sewage is kept in an unclean and 
extremely insanitary condition and the smells arising therefrom 
are foul, noxious and offensive. Considerable disturbance is made 
by constant noise in bringing the carriages in at all hours of the 
night, stamping of the horses and also in their unharnessing and 
grooming. 

4. By reason of the premises, the tenant on the first floor of 

the said house vacated the same on and the plaintiffs 

and their family suffered in health and were obliged to remove to 
another house. The plaintiffs have thereby suffered damages. 

Particulars of special damage : 

5. The defendant threatens and intends to continue and repeat 
the wrongful acts above complained of. 

The plaintiffs claim — 

(1) Perpetual injunction restraining the defendant, his 
servants and agents from the continuance or repetition of 
the said nuisance. 

(2) Rs special damage and Rs 

general damage. 

Behari Lai v. James Maclean^ (1924) I.L.R. 46 All. 297 (Per Kauhaiya 
Lai, J., follg. Si, Helen* s Smelling Go. v. Tipping, (1865) 11 H.L.C. 642. 
'^There is a distinction between an action for a nuisance in respect of an 
act producing a material injury to property, and one brought in respect 
of an act producing personal discomfort. As to the latter, person must 
in the interest of the public generally, submit to the discomfort of the 
circumstances of the place, and the trades carried on around him. The 
nature of the interference has to be examined in each case in the light 
of the circumstances of the place, where the thing complained of actual- 
ly occurs, and the degree of inconveniences caused must determine the 
nature of the relief to which the person complaining may be entitled. 
'Tf a man lives in a town,” said Lord Westbury, *'it is necessary 
that he should subject himself to the consequences of those opera- 
tions of trade which may be carried on in his immediate locality, 
which are actually necessary for trade and commerce, and also for the 
enjoyment of property and for the benefit of the inhabitants of the town 
and of the public at large. If a man lives in a street where there are 
^numerous shops and a shop is opened next door to him, which is carried 
on in a fair and reasonable way, he has no ground for complaint, be- 
cause to himself individually there may arise much discomfort from 
the trade carried on in that shop”. But where an occupation is carried 
on by one person in the neighbourhood of another, and the result of that 
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PLAINT. 

470 . 

NUISANCE. 

Pablic Nuisance. 

CLAIM by an Individual for Damages for Public Nuisance, (n) 

1. The plaintiff is a medical practitioner of 

2. The defendant carries on business as a contractor in the 

town of 

3. On the defendant wrongfully caused a pit to be 

excavated near to a public highway known as Street in 

without any fence or other protection so as to be danger- 
ous to persons lawfully using the said highway. 

4. The plaintiff whilst lawfully passing along the said highway 

on 19..., at about P.M. fell into the said pit 

and sustained injuries. 

Particulars of injuries : 

5. By reason of the premises the plaintiff was prevented from 
attending to his business for a period of one month and had to 
incur medical expenses and has suffered loss and damage. 

Particulars of special damage ; 

The plaintiff claims — 

(1) Rs damage. 

trade or occupation or business is a material or substantial interference 
with the ordinary physical comfort and convenience of anotlier person, 
residing in that locality, then very different considerations unquestion- 
ably arise/'). 

(m) Limitation : For injunction, 6 years under Art 120, and for compensation 

2 years under Art. 36, Ind. Lim. Act. 

(n) Right to sue : A private person cannot maintain a suit in respect of a 

public nuisance unless he is able to show that ho has suffered special 
damage tliereby : Manilal Jihhai v. lahvarbhqi, A.l.R. 1925 Bom. 367 ; 
Bajnarain v. Ekculaai, (1900) I.L.B. 27 Cal. 793 (case of removal of 
obstruction on a public way) ; Aximullah v. Maulvi Hamiduddin^ A.l.R. 
1935 Pesh. 190 : Kanhai Lai v. Bhorey Lah A.l.R. 1939 All. 655 ; Appa* 
yya v. Naraaimhalu, A.l.R. 1938 Mad. 338. Compare sub-section 2 of 
Sec. 91, C.P. CodC) which enacts that nothing in that section shall be 
deemed to limit or otherwise affect any right of suit which may exist 
independently of its provisions. 

(n) Special damage — what eonatitotea: Where an obstruction to a public 
road causes a particular inconvenience of a substantial kind to the 
plaintiff he can bring a suit to remove it witliout the consent of the 
Advocate-General : Ardeahir v. Aimai, (1929) I.L.R. 53 Bom. 187. The 
Court ought to consider, even although g particular from of nuisancp 
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PLAINT. 

480. 

NUISANCE. 

Public Nuisance. 

CLAIM by Individuals for Removal of Obstruction to a 
Public Road. (o). 

1. The plaintiffs at all material times were and are the owners 

of Plot Nos and in village in tho 

district of hereinafter called ‘the said lands’. 

2. The said lands adjoin a passage which runs from point X on 

the road to point Y in the village, as shown in the map 

hereto annexed. 

3. From time immemorial until such time as hereinafter men- 

tioned, this passage had been used as a public road which was the 
only main access to and from the said road for the 

c 

villages of and of beyond. 

4. In 19...,«the defendant blocked up the said 

passage at both ends by a brick wall and has thereby prevented the 
plaintiffs and the other villagers from using the said road. 

5. The defendant has not removed the said obstructions in spite 
of repeated verbal protest of the plaintiflFs, 

is not capable of being translated into rupees and annas, whether it is 
a substantial grievance which constitutes a wrong peculiar to the plain- 
tiff which in the ordinary way Court of Justice would remove by grant- 
ing an injunction : Md, Raxa Khafi v. Md. Askari Khan^ (1924) l.L.U. 
46 All. 470. 

(n) Particulars of special damage : Bee 'Bpecial Damage’ under 'Tarticulars”, 
Pt. II, Chap. XX, pp. 480-484. 

(n) Limitation : Art. 22, read with Sec. 24, Ind. Lim. Act. 

(o) Bight of action : Ardeshir v. Aimai, (1929) I.L.R. 53 Bom. 187, 192 

(It is clearly established on the authorities that if once you find the 
plaintiff is specially damnified by tho obstruction of a public thorough- 
fare, then he may bring his action without the consent of the Advocate- 

General These ptalntifls have a special interest in the 

preservation of the right of way which will enable them to maintain on 
their own account an action to prevent the cncronchmcnt), follg. Raj 
Koomar Singh v. Sahebxada Roy, (1878) I. L. R. 3 Cal. 20 (F.B.) ; Md. 
Raxa Khan v. Md, Askari Khan, (1924) I.L.R. 46 All. 470. Cf. Manital 
V. Ishvarhha^ A. I. R. 1925 Bom. 367. The real principle is that a per- 
son of an immediate community or section of the public who is deprived 
of the amenity provided for that particular section may be deemed to 
' have suffered loss without proof of such loss ; Pahlad Maharaj v. Oauri 
' f)utt Marwari, A.hR. l&ZTPat. 620; Munusami v. Kuppusami, 
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6. By reason of the premises the plantiffs have been prevented 
from nsing the said passage and have been put to inconvenience of a 
substantial kind. 

The plaintiffs claim — 

(1) A declaration that the said passage is a public road. 

(2) Mandatory injunction directing the defendant to 
remove the obstructions on the said passage. 

(3) Permanent injunction to restrain the defendant from 
interfering in the use and enjoyment of the said passage by 
the plaintiffs. 

PLAINT. 

481 . 

NUISANCE. 

CLAIM by a Riparian Owner tor Nuisance by Pollution of 
Water in a River, (p) 

Form No. 12, Appendix C to ll. S. C., 1883. 

1. The plaintiff is the owner (or, |lessee) and occupier of a 

farm known as through which there runs a river known 

as 

(1930) Mad. 870 ; Municipal Comniiileet Delhi v. Mohammad Jlnrahim, 
(1935) I.L.K. 16 Lah. 517. (For the owners of houses abutting on a 
public highway the question of frontage means a great deal and if any- 
thing is done by those in whom the highway vests which interferes 
with the rights of the owners with regard to the liighway and which 
tends to diminish the comforts of the occupants of the house, the 
owners will undoubtedly have an actionable claim against them. In 
such cases it is not necessary to prove that any special injury has taken 
place before a person wronged by the committee can take action against 
it. The principle of English law which requires proof of special damage 
in such cases is not applicable to India.) ; Mandakinee v. Basanla 
Kumaree, (1933) I. L. It. GO Cal. 1003 ; Shconarayan v. Dindayal, A.I.K. 
1931 Nag. 189. 

(o) Public and private nuisance — distinction between : The difference 
between a public and private nuisance is that in regard to the former 
the rights which are common to all subjects have been infringed ; gene- 
rally speaking such rights are unconnected in any way with possession 
or title to immovable property. A private nuisance on the other hand 
is one which affects a particular section of the community those wiio 
particularly come within the scope of its operation : Khurahed llusnain 
V. Secy, of State) A.I.R. 1937 Pat. 303. 

(o) Limitation : G years under Art, 120, lnd.Lim. Act. * 

(p) Law as to riparian owners : The law as to riparian owners is the same 

in India as in England : Gf. Sec. 7, III. (a), Ind. Easements Act. Of. 
fdaung Bya v. Maung Kyi, (1924-25) L. 52 I. A* 335.* 
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2. The defendant or persone in his employ pollute the water in 
the said river by passing into the same the refase of the defendant’s 
dye-works, situate higher up the said river. 

The plaintiff claims an injunction to restrain the defend- 
ant, his servants and agents, from sending from the said 
dye-works into the said river any matter so as to pollute the 
waters thereof, or to render them unwholesome or unfit for 
use, to the injury of the plaintiff (or, as the case may 
be). 

The plaintiff will also claim damages in respect of the said 
nuisance. 

DEFENCE. 

488 . 

NUISANCE. 

Private Nuisance. 

f 

(p) Riparian rights— extent of : A riparian owner is a person who owns land 
abutting on a stream aiid who as such has a certain right to take water 
from the stream. His right to the use of the stream does not depend 
upon the ownership of the soil of the stream and he can take water 
first of all for domestic use and then for other uses connected with the 
land of which irrigation of the lands which form the property is one. 
The right is a natural right and not in the strict sense of the term an 
easement. In particular it is not capable of being lost non utends and 
the maxim tantum prescript possessum has no application : Secre^ 
tary of State v. Sannidhiraju Subbarayudu, (1931-32) 59 I. A. 56. Cf. 
Debi Pershad v. Joynath, ( 1896) 1. L. R. 24 Cal. 865 P. G. (for riparian 
owner's right to flow of water without interruption and without sub- 
stantial diminution), expld. in Ah Li v. U San Daw^ A.I.R. 1939 Rang. 
446. For artificial water courses, see Yesu Sakharam v. Ladti Nana, 
(1926) I. L. R. 51 Bom. 243 ; Batnetn Nayar v, Purameswaran, A. I, R. 
1935 Mad. 975. 

(p) Pollution of water : Pollution of water is actionable without proof of 
special damage : Ballard v. Tomlinson, (1885) 29 Ch. D. 115 (Case 
of pollution by the defendant of the plaintiff’s well, by collecting sewage 
in his disused well, the defence being that he was not bound to do any- 
thing. Held, *'The immediate damnum namely, the pollution of the 
water might be possibly no legal damnum, but allowing sewage to es- 
cape into another’s property is of itself an injuria which needs no 
damnum.'^ Cf. Foster v. Warblington Urban Gouneil, (1906) 1 K. B. 648 
(where the same principle has been applied against a local authority 
whose extcntion of sewage works had spoiled the plaintiff’s oyster 
ponds). 

(p) Limitation : For injunction, 6 years under Art. 120, and for compensa- 
tion, 3 y,earB under 37, Ind. Lim, Act, 
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DEFENCE to a Claim for a Nuisance causing personal 
Inconvenience, (q) 

1. The defendant denies that at any material time the plaintiff 

was the owner or occupier of the house, No 

2. The defendant denies that he did any of the acts alleged in 

paragraph of the plaint. 

3. In the alternative, the defendant says that none of the said 
acts did in fact interfere with the use or enjoyment of the said house 
by the plaintiff or cause any inconvenience, discomfort or suffering 
to him or to any other inmates of the said house as alleged or at all. 

4. The defendant will contend that the said acts do not amount 
in law to a nuisance. 

DEFENCE. 

483 . 

NUISANCE.^ 

OFFENCE to a Claim by Riparian Owner for Nuisance by 
Pollution of Water, (r) 

1. The defendant denies that he or the persons in his employ 
pollute the water in the said river as alleged or at all. 

Or, 

At the time of the acts complained of, the defendant was the 

owner of the dye-works at and he and his predecessors 

in title had peaceably, openly and without interruption enjoyed the 

(q) Ineffeetual defences : It is no defence that pluintiff himself came to the 

nuisance : Elliotaon v. Feetham, (1835) 2 Bing. N. C. 134. It is no 
defence that the nuisance though injurious to the plaintiff is beneficial 
to the public at large : Shelfer v. City of London Electric Lighting 
Co.t (1895) 1 Ch. 287, 316. If nuisance is proved, it is no (lefonce that 
the wrong-doer took all reasonable care to prevent it : Rapier v. 
London Tramways Co.% (1893) 2 Ch. 588, 599, or that the place from 
which the nuisance proceeds is a suitable on^for the purpose of carry- 
ing on the operation complained of : Cf. St. Helen's Smelting Co. v. Tip- 
ping, (1865) 11 H. L. C. 642. Contributory acts of others is also no 
defence : Lambton v. Hellish, (1894) 3 Ch.,163. 

(r) Legalisation ol nnisanee by preaeriptlon : In order to establish such a 

claim, the defendant must show that in doing the acts complained of 
he was acting openly. Cf. Liverpool Corporation v. Cog hill, (1918) 1 Ch. 
307. Subject to these conditions if the nuisance has been continuously 
in existence for twenty years, a prescriptive right is acquired as an 
easement. The nuisance must have been a nuisance for that period : 
Cf. Sturges v. Bridgman, (1879) 11 Ch. D. 852. Salmond on Torts, 8th. 
£dn., pp. 246, 247. 

(r) Aeqnlsittoii of right of easement : Bee sea. 26, Ind. Lite* Act. 
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right as an easement for the space of twenty years, of throwing the 
refuse of the said dye-works into the said river, and the acts com- 
plained of were done in the exercise of the said right. 

2. The acts complained of have not produced any damage to 
the plaintiff. 

PLAINT. 

4 < 84 - 

PARTITION. 

Joint Hindu Family. 

CLAIM for Partition of Joint Hindu Family Property, (s). 

1. One A. B., a Hindu governed by the Dayabhaga, died 
February 5th, 19..., intestate, leaving behind him properties specified 
in Schedule “A” hereto, and leaving him surviving the plaintiff and 
the defendants, his sons and legal representatives. 

(b) Partition— necessary conditions : The necessary conditions for a suit for 
partition arc : first, there must be unity of title and, secondly » there 
must be unity of possession; WajihunnUm v. Bankebekari, A.I.11. 
1930 Pat. 177 (F.B.) ; Maung Ba Tu v. Ma Thet Su, (1927) I.L.U. 5 
Hang. 7fi5. Thus, a benamdar cannot maintain a suit for partition ; 
Atrabannessa Bibi v. Safatullah^ (1916) I.L.H. 43 Cal. 504. It is essen- 
tial that the idaintifi should bo in actual or constructive possession of 
the properties. If it is established that he is not in possession at all of 
any portion of the joint property, that there has been a complete ouster, 
he must sue for recovery of possession and partition : Sabjan Bibi v. 
Ashanulla Bepari, (1927) I. L. H. 54 Cal. 524 ; Nand/ceshtvar v. Sudar^ 
sharit A.I.K. 1923 Pat. 162 (he would bo entitled to joint possession 
and partition). The plaintiff must also state the extent of his share in 
joint property : Hare Kriuhna v. (/mesh, (1921) 6 P.L.J. 373. A parti- 
tion can be effected only as between co-owners. By co-owners is meant 
either joint tenants in common or coparceners, all of whom must at the 
date of partition have a legal interest in the property partitioned : Po 
Maung v. Anug Din, (1923) 1 Bur. L.J. 26. 

(s) Position of parties •' In a partition suit every party stands in a position 
of a plaintiff with reference to another and that of a defendant with 
reference to some other : Loke Nath v. Radha Gobinda, A.l.R. 1926 Cal. 
184. It is the right of every defendant in a partition suit to have his 
own share divided off and given to him and he is qua his claim to a 
share on partition in the position of a plaintiff ; but if the plaintiff's 
suit fails on any ground, the reason of the rule fails to apply and the 
maxim applicable is, ^^Geasants ratione, ceasat ipaa lex'* : Chhotiram 
Jdangammal v. Ijalchand, A.I.R. 1922 Sind 4 ; Muhammad Sahoob v. 
Mayarnad Atnmal, A.l.R. 1933 Mad. 789. Cf. Ilaaaan Mohammad v 
Hukam Chand, A.l.R. 1934. Lah. 872. 

(s) Parties to suit ; Every adult coparcener is entitled to sue for partition 
of the odparcenary property at any time, except in Bombay where a son 
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The plaintiff and the defendants are in joint possession of 
the said properties. 

3. The plaintiff and the defendants have each an undivided 
l/4th share in the said properties. 


without the assent of his father is not entitled to a partition if the father 
is joint with the other coparceners : Apaji v. Ramekandra, (1892) I.L.R. 
16 Bom. 29 ; Rameskwar v. Laehmi, (1904) I.L.R. 31 Gal. 111. Under 
the Dayabhaga law, a son is not entitled to a partition of the coparce- 
nery property against his father. In the Punjab, a son cannot maintain 
a suit for partition in the life-time of his father : Punjab National Bank 
V. Jagdtah, A.I.R. 1936 Lah. 390. A minor suing for partition must 
allege and prove facts showing that the partition will be for his benedt : 
See Mulla's Hindu Law. 9th Ekin., pp. 379, 380. For right of purchaser 
of an undivided interest of a coparcener to claim partition, see Mulla’s 
Hindu Law. 9th Edn., p. 383, and Chatter ji v. Aiaung Mye, A.I.R. 1940 
Rang. 53. For right of a Hindu widow to claim partition under the 
Hindu Women’s Right to Property Act, 1937, see Sec. 3 (3) of that Act 
as amended by Act IX of 1938. In a flirtition suit persons who have an 
interest in the partition are proper parties : Annapurna Debya v. Qolap- 
mani (1922) 35 O.L.J. 530. 'The plaintiff in a partition suit should 
implead as defendants, (i) the heads of all branches, (ii) females who 
are entitled to a share on partition, (iii) the purchaser of a portion of the 
plaintiff’s share, the plaintiff himself being a coparcener, (iv) if the plain- 
tiff himself is a purchaser from a coparcener, his alienor*’ : Mulla’s 
Hindu Law, 9th Edii., p 408. Of. O.XXXI, Mad. High Court O.8. 
Rules. A mortgagee is not a necessary party : Mt. Janka v Shiam, A.I.R. 
1924 Oudh 307. They are sometimes given leave to watch the proceed- 
ings : See Pt. 11, Chap. VI, p. 54 ; Jadunath v. Parameswar, A.I.R. 
1940 P.C. 11. If partition is claimed between two branches of the 
family it is not necessary to join all co-parceners : Bishambar v. Kanahi, 
(1932) I.L.R. 13 Lah. 483. 

(s) Partial partition : It is the general rule that a partition should embrace 
all the joint properties among the co-sharers ; there is also a compli- 
mentary rule that a suit for partition cannot include properties in which 
each of the parties does not claim an interest : Tarinicharan v. 
Debendra, (1935) I. L. R. 62 Cal. 655, folld. in Risal Singh v. Ohandgi, 
A. I. R. 1939 Lah. 34. The general rule is Subject to certain qualifica- 
tions: (i) where properties are held jointly by all the co-sharers with 
strangers who cannot conveniently bo added as parties to the suit : 
Harey Harey v. Hari Ohaitanya, (1935-36) 40 C. W. N. 1237 ; (ii) 
where part of the joint property consists of land situate outside the 
local limits of the ordinary original jurisdiction of the Higil Court : 
Punchanun v. Shib Chander, (1887) I.L.R. 14 Cal. 835 ; Balaram v. Bam^ 
Chandra, (1898) I.L.R. 22 Bom. 922. Cf. Secs. 16 and 17, C. P. Code ; (iii) 
where some portion of the property is incapable of partition or is from 
its nature impartible or there is an agreement between co-tenants to 
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The plaintiff claims — 

Partition of the said properties by metes and bonnds and 
allotment to the plaintiff of his divided share in severalty. 

make partition of a part only of joint property : Rajendra v. Brojendra^ 
(1923) 37 C. L. J. 191. For applicability of the rule to common proper- 
ties but not joint 'properties, sec Oanesh v. Oangabai, A. I. R. 1939 
Bom. 114. 

(s) Cause ot action : A co-tenant who has admittedly a title to an undivided 
share is entitled to partition as a matter of right and, therefore, he is not 
required to make demand or to agree upon terms prior to institution of 
suit : Rajendra v. Brojendra, supra. Where a partition suit is dis- 
missed for default it does not bar a subsequent suit ; the reason is 
that, even after the dismissal of the former suit, the jointness continues 
and there is a continuing cause of action : Thayyan v. Kannikandath^ 
A. I. R. 1935 Ma<l. 458. A previous partition for convenience of posses- 
sion is no bar to a suit for partition : Sarat Chandra v. Ganya, (1938-39) 
43 C. W. N . 181. Cf. Manno Chaudhry v. Munshi Chowdhury, (1918) 
3 Pat. L. J. 188. ^ 

(s) Costa : **Ordinarily in a partition suit, pure and simple, the parties are 
to bear their own costs of the suit up to the stage of the preliminary 
decree, but when the defendant contends the plaintiflTs right to claim 
partition, he may be made liable for costs incurred by reason of his 
unfounded opposition : Ilarey llarey v. Ilari Chaitanya, (1935-36) 40 

0. W. N. 1237. For costs up to the date of the preliminary decree and 
subsequent costs, see Chap. XVI, r. 18, O. S. Rules, Cal. High Court. 
The costs of a partition suit has first to be provided for and no party or 
transferee can get any tiling except what is left, if anything ; Per Ameer 
Ali J., in Ramdhone Bulakidas v. Kedarnathy A. I. R. 1938 Cal. 1. 

(s) Court fees : Suit by plain tifi in joint possession to have his share ))arti- 
tioned : Sch. II, Art. 17 (vi), Court Fees Act; Tara Chand v. Afxal, (1912) 

1. L. R. 34 All. 184. If x^laintiif is out of possession he must pay 'ad 
valorem fee on his share : Rebati Raman v. Ilarish, (1919-20) 24 C.W.N. 
749. Cf. Kanhaiya Lai v. Baldeo, A, I. R. 1925 Pat. 703. If relief is 
claimed against, a member of the family on the ground that he is in 
adverse possession of a particular item, a separate court-fee in regard 
to it, as on a claim for possession should be paid : Kandunni Nair v. 
Itiunni Raman (1930) l.L.R. 53 Mad. 540. In a suit for partition and 
accounts the plaintiff must put an estimate of the amount at which he 
values the relief for account and pay ad valorem on tliat valuation : Sita 
Ram V. llanumanj A.I.R. 1927 Pat. 413. A defendant who asks to have 
his share divided off must pay court-fee according to his share : Murar^ 
rao V. Situram^ (1899) I. L. R. 23 Bom. 184 ; Natesa v. Krishna^ A. I. R. 
1939 Mad. 570. According to the Patna High Court, there is nothing in 
law which requires a defendant to pay court-fees : Ilemchandra v. Prem 
Mahtoy A. I. R. 1926 Pat. 154. 

Cs) Mode of partition : When a co-sharer has put up buildings on the land, 
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PLAINT. 

485 . 

PARTITION. 

Joint Hindu Family, 

CLAIM by a Coparcener for Partition, and Accounts against 

the Karta. (t) 

1, Tho plaintiff and the defendants are members of a joint 
Hindu family governed by the Mitakshara and their relationship 
with each other will appear from the pedigree set out hereunder. 

2. The plaintiff and the defendants jointly own and possess the 
properties set out in Schedule “A”, hereto. 

i\. Since when A. B., father of the plaintiff, died, 

the defendant No. 1 has acted as the Karta of the joint family and 
the manager of the joint family properties. 

4. The defendant No. 1 acting as such Karta and manager has 
misappropriated some oE the joint fdmily properties and has 
misapplied the income thereof to purposes which are not family 
purposes. 

he cannot claim compensation but may be allotted a portion of the land 
which contains the buildings : Nutbehari v. Nanilal. (1936-37) 41 C.W.N. 
613. Where money is spent on improvements of the joint property by 
a co-owner, an equity is created in his favour : Arnulyacharan v. 
Prakashchandra, (1933) I. L. H. CO Cal. 591. Partition should be done 
with due regard to the iKisscBsion of the parties ; Jai Dayal v . Narain 
Das, A. I. Jl. 1932 Lah. 127. Cf. Dhian Smrjh v. Dalip Singh, (1939) 18 
Lah.L.T. 10. 

(s) Limitation : The plaintiff can file a suit for partition at any time during 

joint possession of the property. If plaintiff is out of possession and 
seeks to recover possession, limitation is 12 years from the date when 
the exclusion becomes known to the plaintiff (Art. 127, Lim. Act). Art. 
120 will apply to a purchaser of the interest of a coparcener : Shevanti* 
bai V. Janardan. A. I. R. 1939 Bom. 322. C^. Oundayya v. Siddappa, 
A. I. R. 1937 Mad. 599. 

(t) Karta's liability to account : In the absence of proof of misappropriation 

or fraudulent and improper conversion by the manager of a joint family 
estate, he is liable to account on partition only for assets which he has 
received, not for what he ought to or might have received if the family 
money had been profitably dealt with : Perraxu v. Subbarayadu, (1920- 
21) L. R, 48 I. A. 280 ; Parameswar v. Gobind, (1916) I. L. R. 43 Cal. 
459, 465 ; Narendra v. Abani, I. L. R. (1938) 1 Cal. 652. 

(t) Questions of title : In a suit for partition, it is incumbent upon the 
Court, before the preliminary decree is made, to determine whetlier the 
properties included in the suit are the joint properties, as alleged, of tho 
parties to the litigation. Where there is# conflicting diaim to share in 



1172 


Forma of Pleadings [ Pt. IV. 

Particulars s / 

5. The defendant No. 1 is wrongfully claiming that Items 1 

and 2 of the said Schedule are his self-acquired or separate 

property. 

6. The respective shares of the parties in the joint family pro- 
perties are as follows : 

The plaintiff claims — 

(1) A declaration as against defendant No. 1 that Items 1 
and 2 of Schedule ‘‘A’^ hereto form part of the joint family 
properties. 

(2) That defendant No. 1 be directed to render a true and 

faithful account of his dealings with the joint family proper- 
ties since and payment to the plaintiff his 

share in the sum to be found due upon the taking of the 
accounts. 

(3) Partition of'the joint family properties by metes and 
bounds in accordance with the shares of the parties, and 
allotment to the plaintiff of his share in severalty. 

DEFENCE. 

486 . 

PARTITION. 

Joint Hindu Family. 

DEFENCES to a Claim for|Partition. (u) 

The defendants may take one or more of the following defences ; 

1. The plaintiff is not a son or legal representative of A. B., 
deceased, and is not entitled to the alleged or any share in any of 

the land under the eame right under which partition is sought, the 
determination of the conflict is incidental to the partition and cannot be 
avoided before partition is decreed. The Court has ample authority 
to direct the succesive trials of the issues separately affecting different 
defendants and even to record interlocutory judgments thereon to be 
made the basis of ' the final judgment at the conclusion of the trial 
of the whole case : Annapurna Debya v. Oolapmani (1922) 35 G. L. J. 
530. 

(t) Possession of plaintiff— it material : In a partition suit it is not very 

material as to whether the plaintiff is or is not actually in possession 
of his share. But in the Mufassil Court it is important, because, if 
plaintiff is out of possession he must ask, first of all, to be restored 
tv) possession of his share and pay additional ad valorem fee upon 
his plaint : Ahamuddin Tamijuddin v. Amiruddin, (1918) 44 I.0. 216. 

(u) This is a defence to Form No. 484. 

(u) Defeneo of f dverse possej^slpn See Adverse Possession* under ‘*Special 
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the properties specified in schedule “A’* to the plaint. The plaintiff 
. has never been in possession of any of the said properties. 

2. If, which is denied, the plaintiff is a son of A. B. deceased, 

the defendants say that in 19..., the plaintiff demanded 

of them a share of the profits of the said properties. By letter 

dated the defendants denied the plaintiff’s title, and 

they have since been in exclusive continuous possession of the 
said properties to the knowledge of the plaintiff (or without any at- 
tempt at concealment). Accordingly, the plaintiff’s title, if any, to 
the said properties has been extinguished by adverse possession of 
the defendants. 

3. No part of the properties included in Schedule ^‘A” to the 
plaint is within the local limits of the jurisdiction of this Court, (or, 
if the suit is filed on the original side of the High Court, Items 1, 2 
and 3 of Schedule **A'' to the plaint are outside the local limits of 
the ordinary original civil jurisdiction of ^his Court, and no leave 

to sue under Clause of the Letters |Patent of the 

High Court, was obtained by the plaintiff at the time of the 
institution of the suit). 

4. The suit is one for partial partition and should not be enter- 
tained. The following properties have been omitted from the list of 
joint family properties : 

5. Items and of Schedule “A” to the 

plaint are the separate property of defendant No. I and do not form 
part of joint family properties. 

6. The defendant No. 1 has spent Rs out of his sepa- 

rately-acquired money in improving item No. 5 of the Schedule “A’^ 
to the plaint and claims that on partition the same should be allotted 
to him. 

7. There was a private partition between the plaintiff and the 

defendants in 19..., in respect of the said properties and, 

ever since the said partition, the plaintiff and the defendants have 
been in separate possession and enjoyment of the properties respect- 
ively allotted to them and the parties have acquiesced in the result 
of the said partition. The said partition is a bar to re-partition of 
the said properties. 

8. The plaintiff’s share in the said properties is and 

Defences”, Ft. II, Chap. XVII, p. 384 and 'Adverse Possession between 
Co-owners’ under ^Particulars", Pt. II, Chap. XX, p. 463. 

(u) For other Defenees : See notes under Form No. 483, 
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not The respective shares of the defendants in the said 


properties are as follows : 

9. The defendants want their respective shares to be partitioned 
and allotted to them. 

PLAINT. 

48T. 

PARTNERSHIP. 

1. Suit between Partners. 

CLAIM by a Partner for Dissolution of Partnership, (v). 

1. Under a verbal agreement (or articles of partnership in 

writing) the plaintiff and the defendant have been carrying on busi- 
ness together in copartnership since under the style 

of upon the term that the net profits of the business 

should be divided between them equally and they should in like 
proportion bear all losses including loss of capital. 

2. Disputes and differences have for some time arisen between 
the plaintiff and the defendant as such partners whereby it has 
become impossible to carry on the said business save at a loss (or, 
with advantage to the partners). 

Or, 

The defendant has wilfully (or persistently) committed breach of 
the agreements relating to the management of the affairs of the firm. 

Particulars : 

3. Accounts were last settled between the partners on the 

day of (or, no settlement of accounts has been made 

between the partners since the commencement of the partnership). 

The plaintiff claims — 

(1) Dissolution of the partnership. 

(2) Accounts. 

(3) Appointment of a receiver. 

(v) DisBolution by the Court— grounds for : Sec. 44, Tnd. Partnership Act, 
1932. Tulsi Ram v. Dina Nath^ A.I.R. 1926 Lah. 145 (Partnership 
entered into for a fixed term may be dissolved when the mutual confi- 
dence which the partners reposed in each other has ceased) ; Banwari 
Lai V. S. K, Shukrullah, A.I.R. 1940 Pat. 204. 

(v) Suit for account and dissolution— parties to : Sec Pt. II, Chap. IX, pp. 
217-219. 

(v) FV^rm of decree : Forms Nos. 21 and 22, Appendix D, Sch. I, C.P.Code. 
See Magan Dckari v. Ram Partap, I.L.R. (1939) All. 563. 

(v) Place of suing : Bee 'Contract of Partnership* under "Causes of Action'*, 
Pt. II, phap. X, p. 2^9. 
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PLAINT. 

488 . 

PARTNERSHIP. 

1. Suit between Partners. 

CLAIM by a Partner tor Winding up of a dissolved Partnership 

with an alternative Prayer for Dissolution, (w) 

1. The plaintiff, under a verbal agreement made on 

entered into partnership at will with the defendant for carrying 

on a commission agency business under the name of 

upon the term that the partners would contribute equally to the 
capital and share equally the profits and losses of the said business. 

2. Disputes and differences arose between the plaintiff and 
the defendant as sucli partners soon after the commencement of 
the business and, accordingly, the said partnership was by mutual 

verbal agreement dissolved on (or, on , the 

plaintiff gave notice in writing to the defendant of his intention 
to dissolve the firm). ^ 

3. No settlement of account has been made between the part- 
ners since the commencement of the partnership. 

The plaintiff claims — 

(1) A declaration that the partnership stood dissolved 

on 

(2) Alternatively, that the partnership be dissolved by 
decree of the Court. 

(3) An account be taken of the partnership business. 

(4) Appointment of a receiver pending winding up. 

(v) Non-registration: The provisions of sub-secs. (1) and (2) of Sec. 69, 

Iud.Part.Act, do not affect the enforcement of any right to sue for tho 
dissolution of a firm or for accounts : Bub-sec. 3 (a) to the said section. 
Cf. Shibha Maly. Qiilab Raiy A.I.R. 1939 Afl. 735. Bee Chhatjan Lai v. 
Firm Mangal Sain, A.I.R. 1938 Lah. 767. 

(w) Reference : Sec. 40, Ind. Partnership Act, 1932, provides that a firm 

may be dissolved with the consent of all the partners or in accoi.‘dance 
with a contract between the partners. Bee. 46 of the said Act provides 
that on the dissolution of a firm every partner has a right to have 
the business wound up. Under Sec. 43 of the Act, where the partner- 
ship is at will, the firm may be dissolved by any partner giving notice 
in writing to all tlic other partners of his intention to dissolvc^thc firm. 
The firm is dissolved as from the day mentioned in the notice as tho 
date of dissolution or, if no date is mentioned, as from the date of 
communication of the notice. 
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PLAINT. 

489. 

PARTNERSHIP. 

1. Suit between Partners. 

CLAIM for Dissolution of Partnership and Accounts, (x) 

(Form No. 78, Mad. High Court O.Sl Rules). 

1. (Set out the occupation and residence of the plaintiff and 
also his address for service.) 

2. (Set out the occupation and residence of each of the 
defendants.) 

3. The platutiff and the said C.D., the 1st defendant, and the 


said E.F., the 2nd defendant etc. have since the day of 

been carrying on business of as partners 


at under articles of a partnership in writing, dated 

the day of and signed by them respectively 

(or) under a verbal agreement between them made on the 

day of i 

4. Under the partnership agreement the plaintiff and the said 
defendants are entitled to the profits and are liable to the said 
losses of the said business in the following proportions : — to the 
plaintiff, six-sixteenths ; to the 1st defendant, seven-sixteenths ; and 
to the 2nd defendant, three-sixteenths. 

5. The said L.M., the 3rd defendant, and the said N.O., the 4th 
defendant, are not partners in the said business, but entitled as re- 
muneration for their service therein, to the following shares in the 

net profits thereof : — to the 3rd defendant from the day of 

one-sixteenth and to the 4th defendant from the 

day of one-sixteenth. 

6. In accordance with the arrangement in the preceding para- 
graph mentioned, the f)laintiff and the 1st and 2nd defendants are 

entitled to profits as follows : — From the said day of 

to the plaintiff, six-sixteenths ; to the 1st defendant, six-six- 
teenths ; to the 2nd defendant three-sixteenths and from the 

day of to the plaintiff, five-sixteenths ; to the 1st defend- 

ant, six-sixteenths and to the 2nd defendant three-sixteenths. 

(x) Note : Paragraphs 1 and 2 of the above plaint must be inserted in every 
plaint filed on the Original Bide of the Madras High Court under O. II, 
r. 3 of the (). S. Rules of the said High Court, which requires that 
the full name, residence, and description of each party and the plain- 
tiff's adless for service should be set out at the beginning of the 
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7. Accounts were last settled between the partners on the 
day of (or no settlement of accounts has been 


made between the partners since the commencement of the part- 
nership). 

8. Disputes have arisen between the plaintiff and the Ist and 
2nd defendants, as such partners as aforesaid, whereby it has be- 
come impossible to carry on the said business in partnership with 
advantage to the partners. 

9. The plaintiff desires to have the said partnership dissolved, 
and is ready and willing to bear his share of the debts and liabi- 
lities of the firm according to the terms of the partnership agree- 
ment, (or by the terms of the partnership agreement, the same is 
determinable at six months’ notice and was determined by a notice 

in writing given on the day of by the plaintiff 

to the 1st and 2nd defendants). 

(Or, 8. The 1st defendant has refused^and still refuses to concur 
in taking and settling the accounts o^ the partnership notwith- 
standing that no such account has been taken or settled since the 
day of 

9. The plaintiff desires to have the said partnership wound 
up and is ready, etc.). 

The plaintiff prays — 

(a) That the said partnership may be dissolved as and 

from this day (or, be declared to have been dissolved on the 
day of ). 

(b) That the accounts of the partnership business may be 

taken by the Court (without a dissolution of the partnership) 
as from day of 

(c) That the assets may be realized and that each party 
may be ordered to pay into Court any balance due from him 
upon such partnership account, and that the debts and liabili- 
ties of the said partnership may be discharged, and that the 

plaint. This is a special rule which applies only to the presidency 
town of Madras. The above Form, it is submitted, is by no means 
perfect. The word *8aid- before the word bosses’ in paragraph 4 
should be omitted. The first part of paragraph 9 is, it is submit- 
ted, redundant. The words ' The plaintiff prays” should be changed 
into "The plaintiff claims”. The reliefs ought to be recast, special- 
ly relief (c), and put in simpler form. No facts have been pleaded 
to entitle the plaintiff to reliefs (d) or (e). Relief (f ) is redundant. 

. (x) Bee Notes undw Form No. 486, , « 

148 
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costs of the suit may be paid out of the partnership assets 
and that any balance remaining as such assets, after such 
payment and discharge and the payment of the said costs 
may be divided between the plaintiff and defendants, accord- 
ing to the terms of the said articles (or deed or agreement) 
and arrangement or that, if the said assets shall prove in- 
sufficient, the plaintiff and the 1st and 2nd defendants may 
be ordered to contribute in such proportions as shall be just 
to a fund to be raised for the payment and discharge of such 
debts, liabilities and costs. 

(d) For the appointment of a Receiver. 

(e) For an injunction to restrain the 1st defendant from 
retaining, receiving, disposing of, or otherwise dealing with, 
the property and effects of the partnership. 

(f) For such other relief as the Court shall think fit, 

* PLAINT. 

i 4»0- 
PARTNERSHIP. 

1. Suit between Partners. 

CLAIM by a Partner tor Partial Accounts without Dissolution 


of the Firm. (y). 

1. Under a deed of partnership dated the plaintiff 

and the defendant have since the day of been carry- 


ing on business of at under the style of 

2. The said partnership deed, inter alia, provided as follows : 

(a) The plaintiff and the defendant to share the profits 
and the losses of the business in equal proportion. 

(b) The defendant to be the managing partner of the 
business. 

(c) The defendant as such managing partner to keep 

(y) Cause of aetlon : It is now well settled that unless the relief of rendi- 
tion of accounts cannot be given without a dissolution of partnership as 
when the general accounts of the partnership business are demanded, it 
would be necessary to sue for dissolution of partnership ; but when the 
suit relates to matters incidental to partnership and seeks to compel 
the partners to discharge the obligations undertaken by them under the 
agreement of partnership, it would not be necessary to sue for a disso- 
lution of partnership : Binjraj v, Kisanlal, A.I.R. 1933 Nag. 127. See 
also 'Partners' under "Classes of Persons", Pt. II, Chap. IX, p. 219 ; 
cf. Lindley on Partnership, 10th £dn., pp. 590-596. 

(y) Liniltation«: Art. 120, l 9 d.Lim,Act, Binjraj v. Kisanlal, supra at p. 130. 
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accounts and to render accounts of the business at the close 

of each year in the month of 

(d) The net profits of the business at the close of each 
year to be divided among the partners. 

3. The defendant has not rendered any accounts of the business 

for the year and refuses to do so in spite of demand in 

writing made by the plaintiff on 

4. By reason of the premises, the plaintiff has been prevented 
from getting his share of profits of the business for the said year. 

The plaintiff claims — 

(1) To have a full and true account of the partnership 

business for the year 

(2) Payment of his half share of the net profits for the 
said year as may be found due upon the taking of accounts. 

PLAINT. ^ 

PARTNERSHIP. 

1. Suit between Partners. 

CLAIM by a Partner for Secret Profit made by bis 


Copartner, (z). 

1. Under articles of partnership in writing, dated the 

plaintiff and the defendant have since the day of been 


carrying on business in partnership as sugar refiners at 

under the style of hereinafter called ‘the firm’. 

2. At all material times the defendant acted as the managing 
partner of the firm. 

(z) Reference : Bentley v. Graven, (1853) 18 Bear. 75 (The Master of the Rolls, 
in delivering judgment observed, “The case is this,— Four partners esta- 
blished a partnership for refining sugar ; one of them is a wholesale 
grocer, and from his business is peculiarly cognisant with the variations 
in the sugar* market, and has great skill in buying sugar at a right and 
proper time for the business. Accordingly the business of selecting and 
purchasing the sugar for the sugar refinery is entrusted to him. He 
being the person to buy, it is his duty and business to employ his skill 
in buying for the sugar refinery at the time he thinks most beneficial. 

' Having, according to his skill and knowledge, bought sugar at a time 
when he thought it likely to rise and it having risen, and the firm being 
in want of some, he sells his own sugar to the firm without letting the 
partners know that it was his sugar that was sold. Beidg the agent 
for the firm for buying sugars, he sold his own sugar to the firm and 
made a profit, and the firm was held entitled to that profit 
imcordingly*'). See Lindley on Partnership, 10th Jgdn., p. 382. 
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3. At all material times the defendant also carried on business as 
wholesale grocer at and from his business was specially 


cognisant with the variations in the sugar-market. 

4. Relying on his skill in buying sugar at the right and proper 
time, the plaintiff entrusted the defendant with selecting and making 
all purchases of sugar for the firm. 

5. On 19..., the defendant supplied the firm with 

maunds of sugar at Rs per maund, which was then the 

market price. The defendant had previously purchased the said 

sugar at a time when the price was lower, that is, Rs per 

maund, and he sold the said sugar to the firm when the price had 
risen without letting the plaintiff know that it was his own sugar 
that was sold at a profit. 

6. By the sale of the said sugar to the firm the defendant made 


a secret profit of Rs for which he is accountable to the firm. 

7. On 19..^.., the plaintiff discovered that the defend- 


ant had made the secret pro^t as aforesaid. 

The plaintiff claims — 

(1) Payment to the firm of the said sum of Rs 

(2) Alternatively, that an account be taken of the amount 
of secret profits made by the defendant in the aforesaid 
transaction, and payment to the firm of the sum to be found 
due upon the taking of account. 

PLAINT. 

402. 

PARTNERSHIP. 

1. Suit between Partners. 

CLAIM for Winding up of the Affairs of a dissolved Partnership 
and for Appointment of a Receiver and Manager, (a) 

1. The plaintiff on entered into partnership articles 

with the defendant for carrying on business in under 

the style of for the term of years. 

2. By the partnership articles the plaintiff was to do the can- 
ts) Remedies after dlssolotioo : Secs. 42 and 46, Ind. Part. Act, 1932. 

Under Bee. 42, subject to contract between partners, a firm is dissolved 
if constituted for a term by the expiry of that term. Under Sec. 46, on 
the dissolution of a firm every partner or his representative is entitled 
\o have the business wound up. 

(a) Receiver and manager : Cf. Radha Kanta v. Benode Behari A. I. R. 

1934 Cal. 444 ; Taylor v. Neaie, (1888) 39 Ch. D. 538. 

(a) LlnltatfoF : Art. 106 (jf already dissolved). Art. 120 (if not yet dissolved). 
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vassing work, and the defendant was to look after the management, 
and to remain in charge of the accoants and the funds of the said 
business, and that both were to contribute equally to the capital, 
and to share equally the profits and losses, of the said business. 

3. Accordingly, the said business was carried on until 

when the term fixed by the partnership articles expired, and the 
partnership stood dissolved. 

4. No settlement of accounts has been made between the plain, 
tiff and the defendant as partners since the commencement of the 
partnership. 

5. There are certain existing debts of the partnership which 
have to be paid and certain contracts with third parties which have 
to bo performed. {Give particulars). 

6. There are disagreements between the plaintiff and the defend- 

ant as to the mode of discharging the said debts and executing the 
said contracts. * 

The plaintiff claims — / 

(1) A declaration, if necessary, that the partnership 

stood dissolved on 

(2) Partnership accounts and winding up of the affairs 
of the partnership. 

(3) Appointment of a receiver and manager pending 
winding up. 

PLAINT. 

493 . 

PARTNERSHIP. 

2. Sait between Partners and Non-partners. 

CLAIM by Seller tor Price of Goode against Partnere* Ineluding 
a Partner who bae retired, (b) 

■a 

1. At the time of the transaction hereinafter mentioned, the 

defendants carried on a business in in partnership under 

the style of at The said partnership . busi- 

ness is hereinafter called ‘the firm\ 

2. The plaintiff, at the request in writing dated 

(b) Liability of a partner who ban retired from the bnsineaa : A retiring 
partner is liable to any third party for acts of the firm done 'before his 
retirement : Bee Ft. II, Chap. IX, p. 234 : c£ Bee. 32, Ind. Fart. Act. 
Bee, 'Buits against the firm* under ‘‘Glasses of Fersons", Ft. 11, Ch. IXf 
p. 234* • • 



1182 Forms of Pleadings [ Pt. IV. 


made by the defendant No. 1 on behalf of the firm, snpplied certain 

goods specified in Schedule hereto to the firm on 

3. The said goods supplied by the plaintiff were of the value of 

Rs 

The plaintiff claims — 

Rs 


DEFENCE. 


494. 

PARTNERSHIP. 

2. Suit between Partners and Non-partners. 

DEFENCE by a retired Partner to a claim for Price of Goods, (c) 

1. This defendant retired from the said firm on and, 

after such retirement, the remaining partners, namely, the defend- 
ants Nos. 1 and 2, took over the assets and liabilities of the said 
firm and continued to carry on the business of the said firm. 

2. At the time of such retirement, it was orally agreed between 
the plaintiff, the defendants! No. 1 and 2 (the members of the recons- 
tituted firm) and this defendant that the plaintiff would not hold this 
defendant liable for the price of the said goods but would look 
to the defendants Nos. 1 and 2 for payment. This defendant has 
thereby been discharged from all liability to the plaintiff in respect 
of the price of the said goods. 

PLAINT. 


495. 

PASSING OFF. 

1, Trade Mark. 

CLAIM against the Defendants for ‘^Passing off” their Goods 
as the Plaintiffs’ Goods, (d) 

1. The plaintiff firm carries on business in Bombay under the 

style of 

2. The defendant is a merchant carrying on business in 
Bombay. 

(c) See Tartners* under “Classes of Persons”, Pt. II, Chap. IX, p. 234. 

(d) Reference : Bundi Portland Cement v. A, H, Essajij A. I. R. 1936 Bom. 

418 (111 deciding the question, whether the get-up adopted with regard 
to the goods is such a colourable imitation, that it is likely to deceive 
the public, it should be found out on the face of the goods sold by, or 
belonging to the defendant and having regard to the surrounding cir- 
cumstanccB that it is likely to deceive a casual unwary purchaser into 
the belief that in buying the goods of the defendant he is really 
buying the goods off the plaintiff. The ordinary presumption that a 
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3. The plaintiffs have for more than years mann- 


factored and sold cement in Bombay and other Indian markets, in 
bags bearing three letters “B. B. B/* on them with the word “Port- 
land*' above such letters and the word “Cement" below them. 

4. The plaintiffs’ cement sold in bags bearing the said mark, has 
acquired a high reputation and is well known in the market as the 
“B. B. B." brand, and the cement so called has come to mean the 
cement of the plaintiffs’ exclusive manufacture. 

5. Since the defendant has been importing into 

Bombay and selling in Bombay and other Indian markets, large 
quantities of Japanese cement in bags bearing the letters “R. R. R.” 
with the word “Portland” above such letters and the word “Cement” 
below the same. 

6. The get-up of the defendant’s bags and more particularly 
the letters “R. R. R.” placed between the words “Portland” and 
“Cement” are a colourable imitation of thc^plaintiff’s bags and trade- 
mark calculated to mislead a purchaser into the belief that in pur- 
chasing the defendant’s cement he is purfehasing the cement of the 
plaintiffs. 

7. About the beginning of the year the plaintiffs 

came to know of the sale of cement by the defendant as aforesaid 
and, by letter dated the plaintiffs called upon the defend- 

ant to desist but he has not done so. 

8. The cement so sold by the defendant is of inferior quality 
and the sale thereof as the cement of the plaintiffs’ manufacture has 
already caused and is likely to cause a great loss of trade reputation 
and consequent damage to the plaintiffs. 

man inteiuls the natural and ordinary consequences of his act is applied 
to passing off action) : Swadeshi Mills v. Juggi Lall, (1927) I. L. R. 49 
All. 92 ; Mohideen Bawa v. Itigaud Perfwne, (191^2) I. L. R. 10 Rang. 
133 ; Herbert Whitworth v. Jamnadas, A. t, R. 1928 Bom. 227 (No 
trader has a right to use a trade mark so nearly resembling that of 
another trader as to be calculated to mislead incautious purchasers. 
The use of such a trade mark may be rcBtilcted by injunction, although 
no purchaser has actually been misled, for the very life of a trade mark 
depends upon the promptitude with which it is vindicated.) ; Hiranand 
V. Sardar Meharsingh, A. 1. R. 1938 Sind 38 (The question for decision as 
to whether an alleged colourable imitation has or has not deceived 
anybody is to be decided with reference to the ultimate purchaser. In 
passing off eases, the probability of misleading, not experts or persons 
who know the real facts, but ordinary or unwary customers, is the 
mischief to be guarded against. Non-deception of middlemen and 
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9. The defendant threatens and intends to continue to sell the 
said imported cement not of plaintiffs’ manufacture and to pass off 
the same as cement of plaintiffs’ manufacture. 

vendors is immaterial.), on appeal, A. I. R. 1940 Sind 83 ; Firm Daulat 
Ram V. Firm Vera Mall, A.I.R. 1938 Lah. 803 ; Thomas Bear v. Prayag 
Naraifii A.I,R. 1940 P.G. 86 ; Shanmugha v. Shanmughavel, A.I.R. 1940 
Mad.' 145 (Where a name has acquired a secondary signification as 
exclusively denoting the goods of a particular trader, mere dissimilarity 
in get-up of goods of another trader of similar name is immaterial and 
affords no protection to the latter.) ; Oujrat Ginning etc. Oo, v. Swadeshi 
Mills, A.I.B. 1939 Bom. 118 ; Qaw Kan Lye v. Saw Kyone Saing,^ A I.R. 
1939 Rang. 343 F. B. (In the case of distinctive marks all that is 
necessary for the plaintiff to prove is that the mark used by the defend- 
ant is likely to deceive purchasers of the class who buy the goods bear- 
ing the plaintiff's mark) and it is not necessary to prove actual decep- 
tion.). 

(d) Trade-mark — dltUnetlon- between the ineldenta ot a registered and un- 
registered trade-mark : In India before the passing of the Trade Marks 
Act V of 1940, the right use particular trade mark was confined to 
the article to which it was affixed, but it was open to the plaintiffs to 
establish by proper and sufficent evidence that the particular trade 
mark had been so identified and associated with the plaintiffs' products 
that their name would suggest itself to a purchaser on seeing it on any 
other product which the plaintiffs allege is a product “allied" to, or of 
the same description. There is, however, this limitation that the ac- 
quisition of an exclusive right to a trade mark in connexion with a 
particular article of commeree cannot entitle the owner of the right to 
prohibit the use by others of such mark in connexion with goods of a 
totally different character : Anglo-Indian Drug and Chemical Go, v. 
Swastik Oil Mills, A.I.R. 1935 Bom. 101. 

(d) Note : In India, the Trade Marks Act V of 1940, provides for registration 
of trade-marks, and by S. 5 (1) a trade mark may be registered only in 
respect of particular goods or classes of goods. By B. 20 (2) nothing in 
the said Act shall bo deemed to affect rights of action against any per- 
son for passing off goods as goods of another person or the remedies in 
respect thereof. 

(d) Damages : There is no cut and dried rule which can be laid down by a 
Court of law for the estimation of damages in case of infringement of 
trade-mark. But instead of making a speculative assumption of sales 
by defendant by trusting to their own goods without the misleading 
trade-mark, the safer basis would be to calculate on the falling off in 
plaintiff's trade which came in after the pirated mark was introduced : 
^uggiLal vM Swadeshi Mills Go., (1929) I.L.R. 51 All. 182; Hormus 
Ardeshar v. Ardeshar, (1934) I.L.R. 61 Cal. 671 ; Draper v. Trisi, (1939) 
3 All £.R. 513 (Per Goddard, L-J., at p. 526, 'The Law has always, 
been particularly tender to the reputation and goodwill of traders. If 
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The plaintiffs claim — 

(1) An injanction to restrain the defendant and his 
agents from nsing the letters “R.R.R.’* between the words 
“Portland” and “Cement” as descriptive of or in connection 
with cement made or sold or offered for sale by the defendant 
and not manufactured by the plaintiffs without clearly 
distinguishing such cement from plaintiffs’ cement. 

(2) Rs damages, or in the alternative, an 

account of profits and payment of the amount that will 
be found due to the plaintiffs upon the taking of accounts. 

PLAINT. 

496. 

PASSING OFF. 

2. Trade Name. 

CLAIM against the Defendants for ^'Passing off’* their Goods 
as the Plaintiffs’ Goods, (e) 

1. The plaintiffs have for more thjin years mauufac- ‘ 

tured and sold in England, India and the Colonies, a belting of their 
manufacture under the name of “Camel Hair Belting.” The said 
belting is of su})erior quality and has acquired a very valuable trade 
reputation in the Indian market and has come to mean that the 
belting so called is belting of the plaintiffs’ exclusive manufacture. 

2. The defendants are a firm of merchants carrying on busi- 
ness in 


a trader is slandered in the way of his business, an action lies witlioiit 
proof of damage. That does not mean to say: that the plaintiff cannot 
give evidence showing that he has suffered damage in fact. The more 
he can show that he has suffered damage in fact, the larger the damages 
he can recover. The more the <lcfendant can show that he has suffered 
no damage in fact, the less he will recover.**)^ 

(d) Limitation : Art. 40, Tiul. Lim. Act. 

(e) Reference : John Smidt v. Beddaway db Co. (lOOf)) I. L. K. 32 Cal. 

401 (This case follows Reddaway v. Banhamj (1890) A. C. 190, which 
was an action by the same plaintiffs against other defendants for the 
identical relief. It was held in the last mentioned case that **a trader 
is not entitled to pass off his goods as the goods of another trader ]>y 
selling them under a name which is likely to deceive purchasers, 
whether immediate or ultimate, into the belief that they are buying 
the goods of that other trader although in its primary meaning the 
name is merely a true description of the goods.") ; cf Reddaway v. 
Frictionless F,ngine Packing Co., (1902) 19 R.P.C. 505 (Where the same 
plaintiff’s sought to restrain the defendant from selling Camel Hair 

149 
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3. The defendants have lately imported into India machine- 
belting of German manufacture which they have sold and are 
offering for sale under the name of “S. S. Camel Hair Belting’^ and 
have passed off and are passing off the same as the Camel Hair 
Belting of plaintiffs’ manufacture. 

4. The sale by the defendants of belting under the name 
of “8. S. Camel Hair Belting” is likely to mislead the public into 
the belief that the said belting is of plaintiffs’ manufacture. 

5. The belting so sold by the defendants is of inferior quality 
and the sale thereof as the belting of the plaintiffs’ manufacture 
has already caused and is likely to cause a great loss of trade 
reputation and consequent damage to the plaintiffs. 

6. The defendants threaten and intend to continue to sell the 
said imported belting under the name of “S. S. Camel Hair Belting'’ 
not of plaintiffs* manufacture and to pass off the same as the Camel 
Hair Belting of plaintiffs’ manufacture. 

Belting under the name “Frictionless Engine Packing Co.’s Camel 
Hair Belting.’* Held : the prefix of the proper name was sufficient 
to distinguish defendants* “Camel Hair Belting** from plaintiffs.) ; cf. 
Valentine Meat Juice Cckv, Valentine Extract Co., (1000) 83 L.T. 259 
(It does not matter a pin’s point whether the deception arises from the 
use of n name which is, as it happens, the name of defendant or Avhethcr 
it arises from the use of any other description which in a sense, may 
be accurate of that which he sells for the thing which he says has 
come to be known in the market as meaning some thing made by 
somebody other than himself) ; Parsons v. Gillespie, (1898) A.C. 239 ; 
Mahomed Esnf v. Rajaratnam Pillai^ (1910) I. L. R. 33 Mad. 402 
(For a man to be entitled to restrain another from using a particular 
name with reference to a commoflity he must show that the public 
has grown to associate that particular name with himself as the manu- 
facturer of, or dealer in, the article.) ; Unani Dawakhana v. 
Uamdard, (1930), I. L. R. 12 Lali, 224; \Vm, Dimech v. Q, A, 
Chretien, A. I. R. 1931 P. C. 15 ; Venkatachalam v. Rajagopala, (1932) 
I. L. R. .55 Mad. 966 (The plaintiff must prove that the name had 
acquired a secondary jneaning and had come to mean goods manufac- 
tured by themselves and not by other manufacturers before the question 
whether the defendants had infringed the plain tiff*s right could be 
considered. The mere fact that the plaintiffs’ goods of that name had 
acquired a considerable reputation is not enough. Nor the fact that in 
a particular place by its universal use the name had acquired a secon- 
dary signification will entitle the plaintiff to have an injunction in every 
part of the country). Cf. Herbert Whitworth v. Jamnadas, A. I. R. 
1928 Bom. 227. 

(e) Cause of ao^lon ; Drapes v. Triat, (1939) 3 All E.R. 513 (Per Goddard, L. 
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The plaintiffs claim — 

(1) An injunction to restrain the defendants and their 
agents from using the words “Camel Hair'' as descriptive of 
or in connection with belting made or sold or offered for 
sale by the defendants and not manufactured by the plain- 
tiffs without clearly distinguishing such belting from 
plaintiffs’ belting. 

(2) Rs damages, or, in the alternative, an 

account of profits and payment of the amount that will be 
found due to the plaintiffs upon the taking of accounts. 

DEFENCE. 

497. 

PASSING OFF. 

1 . Trade Mark. 

DEFENCE of Denial of Infringement and of Acquiescence, (f) 

I. The defendant denies that the plaintiffs' cement sold in bags 
bearing the letters “B.B.B.*' between /he words “Portland" and 

J.. at i)p. 525, 520. “The action is one of that class which is known as an 
action oji the case, akin to an action of deceit. In an action on the case, 
the cause of action is the wrongful act or default of the <lefendant. The 
right to bring the action depends on the happening of damage to the 
plaintiff. A man, for instance, may be negligent, and the consequences 
of his negligence may not cause damage for 12 months. The cause of 
action is the breach of duty. The right to bring the action dc])cnds 
upon the happening of the damage. This class of cases, however, forms 
an exception, or an apparent exception, to the ordinary action of deceit, 
because, in an ordinary action of deceit, the plaintifl’s cause of action is 
false rcprcsenlatiori, but he cannot bring the action until the damage 
has accrued to him by reason of that false rc])rcscntatioii. In passing 
off cases, however, the true basis of the action is that the passing off by 
the defendant of his goods as the goods of the phiintii! injures the right 
of property in the plaintiff, that right of property being his right to the 
goodwill of his business. Law assumes, or presumes, that, if the good- 
will of a man's business has been interfered with by the passing off of 
goods, damage results therefrom. He need not wait to show that 
damage has resulted. He can bring his action as soon ns he can prove 
the passing off, because it is one of the class of cases in which the law 
presumes that the plaintiff has suffered damage. It is in fact, 1 think, 
in the same category in this respect as is an action for libel"). 

(e) Damages : See notes under Form No. 495. 

(f ) This is a defence to Form No. 495. * 

(f ) Defence of acquiescence : See Mohideen Bawa v. Rigad Perfume (1932), 
I.L.R. 10 Rang. 133, and 'Acquiescence* under “Special Defences** 
Pt. II, Chap. XVII, pp. 383, 384. 
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^‘Cement’" has come to mean the cement of the plaintiffs^ exclusive 
manufacture. 

2. The defendant denies that the get up of his bags or the 

use of letters between the words “Portland’^ and “Cement” 

is a colourable imitation of the plaintiffs’ bags or trade mark or that 
it is calculated to mislead a purchaser into the belief that in pur- 
chasing the defendant’s cement he is purchasing the cement of the 
plaintiffs. 

3. If, which is not admitted, the defendant has infringed the 
plantiffs’ alleged trade mark, the defendant says that he has been 
extensively selling his cement in bags bearing the letters “R.R.R.” 

between the words “Portland” and “Cement” since in 

ignorance of the plaintiffs* alleged trade mark, and the plaintiffs, 
who should have known that ignorance, stood by and allowed 
the defendant to build up a^ large business in cement in bags bearing 
the said letters “R.R.R.” as aforesaid and have thereby acquiesced in 
the sale of the said cement l|y the defendant and are not entitled to 
take legal proceedings to prevent any further sale of the said 
cement by the defendant. 

PLAINT. 

408 * 

PATENTS AND DESIGNS. 

CLAIM for Infringement of a Patent, (g) 

1. The plaintiff was the true and first inventor of (here des- 

cribe the invention). The nature of the said invention is particular- 
ly described in the specitication dated 

2. On 19..., a Patent No was granted to the 

plaintiff for the term of IG years from that date. 

(f) Sec notes under Form No. 495. 

(g) Invention : Invention means any manner of new manufacture and in- 

cludes an improvement and an alleged invention : Sec. 2 (8), Ind.Pat. 
Si Des. Act. 1911. Manufacture comprehends not only in*oduction but 
also the means or n^cthod of producing them, so that a new process 
or an invention or an improvement on an old process will be a 
manufacture within the meaning of the Act : Lallubhai v. Shamal* 
das, A. I. R. 1934 Bom. 407. The subject-matter of a patent must 
be a new manufacture or art, for if there is no new manufacture or art, 
there is no subject-matter and therefore no invention. An improvement 
on something known may also afford new subject-matter ; so also a 
new combination of different matters already known ; Lallubhai v. 
Chimanlal S Go., (1936) I.L.R. 60 Bom. 261. Cf. Kraft v. Me Anulty, 
A.I.R. 1931 P.C. 279^ 
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3. The defendant has since 19..., infringed the 

plaintiff’s said patent. The following are particulars of breaches 
constituting the infringement : 

4. The defendant threatens and intends to continue the said 
infringement. 

The plaintiff claims — 

(1) An injunction to restrain the defendant, his servants 
and agents from committing further infringement of the said 
invention during the continuance of the patent. 

(2) Rs damages, or an account of profits. 

(3) Delivery up or destruction of all articles, in defend- 
ant's possession, custodj^ or control, contructed in infringe- 
ment of the said patent. 

(g) Patent— essentials of : The two features necessary to the validity of a 
patent are novelty and utility, but the *i’eal test is the novelty of the 
invention. There must bo an absence of prior public user, and if the 
user is secret or experimental, the profits made by the inventor from 
his invention must not be excessive. There is a distinction under the 
section between jiublic user and private user only, so also there is a 
distinction between public user of the invention by working it coin- 
niercially, and public user of the inveiition from the point of view of 
publication : Lalluhhai v. Chimanlal db Go,, (1930) I.L.U. CO Horn. 201. 
Cf. Oilletie Industries v. Yeshwant, A.LH. 1938 Horn. 347. For distinc- 
tion between public user and private user, see also, Lallubh/ii v. Shamal* 
das, A.I.R. 1934 Bom. 407. Cf. Hec. 38, Ind. Tat. & Designs Act. As to 
whether want of novelty is the same thing as want of subject-matter, 
see K, B. Nier v. G. Reinhart, (1938-39) 43 C.W.N. 697. 

(g) Infringement of patent : The question of infringement of a patent is a 
mixed question of law and fact. A patent may be infringed in several 
w’ays, one of which is by using the invention or any colourable imi- 
tation thereof in the manufacture of articles or by putting the invention 
in practice in any other way. The plaintiff therefore has got to prove 
that his process has been counterfeited or imitated by the defendants. 
It is necessary for him to give the particulars of the breaches constitut- 
ing the alleged infringement of his rights. A patent may soinctirnes be 
infringed by taking a part only of the invention, but that depends on 
whether the part for which protection is asked is a new and material 
part especially in the case of a combination. If it is not new and 
material, the Court must consider what is the substance of the inven- 
tion, and to do so it has to consider the relative importance of all the 
parts of the invention : Lalluhhai v. Chimanlal db Co,, (j930f I.L.R. 60 
Bom. 261. 

(g) Suit for infringement : Sec. 29 (1), Ind. Pat. & Designs Act, 1911. Under 
Sec. 11 of the Act, no proceedings shall be taken in respect of an in* 
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PLAINT. 

499 . 

PATENTS AND DESIGNS. 

CLAIM tor latringement of a registered Design, (h). 

1. The plaiutiifs are the proprietors of a new and original design 
registered under the Patents and Designs Act, 1911, which is for use 
of textile goods manufactured by them. A specimen of the said 
design is annexed hereto and marked ‘‘A”. 

2. The plaintiffs have copyright in the said design during five 

years from 19...., the date of registration. 

3. The defendants are manufacturers of textile goods. 

4. The defendants have since 19..., without the 

plaintiff's license and consent, been selling and offering for sale 
in and other parts of India goods manufactured by them- 

selves, bearing a design which is an infringement of the plaintiffs’ 
registered design. The following are particulars of breaches consti- 
tuting the infringement : ^ 

fringement committed before the advertisement of the acceptance of 
the application. For reliefs, see Sec. 31 of the Act. 

(g) Grant of relief in respect of particular claims : Sec. 35 A, Ind. Patents A 
Designs Act, 1911. 

<g) Assignment of patent : Sec. 3 of the Act. Cf. Iliralal Dajijara v. Bashi- 
ram Sharma, A.l.R. 1940 Cal. 474. 

(g) Jurisdiction : A patentee may institute a suit in a District Court having 
jurisdiction to try the suit against any person who, during the con- 
tinuance of a patent acquired by him under this Act in respect of an 
invention, niakes, sells or uses the invention without his license, or 
counterfeits it, or imitates it : Sec. 29 (1), Ind. Pat. & Des. Act, 1911. 
Cf. Sec. 19, C P. Code and cl. 12 of the Letters Patent of the Cal., Bom. 
and Mad. High Courts. 

(g) LlmUatlon : . Under Art. 40, Iiid. Lim. Act, 3 years from the date of 

infrliigeineiit. Every fresh act of infringement would give a fresh 
cause of action for a suit foi; compensation thereof. 

<h) Design — definition of : See. 2 (5), Ind. Pat. and Des. Act, 1911. 

(h) Copyright— definition of ; Sec. 2 (4), Ind. Pat. and Des. Act, 1911. Copy- 

right can be had on registration : Sec. 47 of the said Act. 

<h) Piracy of registered design— what constitutea : Sec. 53 (1), Ind. Pat. and 
Des .Act, 1911. Cf. Galtco Printers v. Mitsubishi S. Kaisha, A.l.R. 1938 
Bom. 413. 

<h) Remedies of the owner of copyright : Sec. 53 (2), Ind.Fat. and Des.Act, 
195.1. Cf. Lalluhhai v. Chimanlal db Co„ (1936) I.L.R. 60 Bom. 261. 

{h) Registered proprietor— meaning of : Sec. 2 (14), Ind.Pat. & Des. Act, 1911. 
The proprietor must be the author or one who has acquired the design 
from the ajtithor or a person on whom such rights have devolved. The 
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5. The defendants intend and threaten to continne the sai d 
infringement. 

The plaintiffs claim — 

(1) Perpetnal injunction restraining the defendants, their 
servants and agents from repetition of the acts hereinbefore 
complained of during the period of the plaintiffs’ copyright 
in the said design. 

(2) Rs. damages. 

DEFENCE. 

500 . 

PATENTS AND DESIGNS. 

DEFENCE to a Claim for Infringement of Design, (i). 

1. The design had been registered in British India previous to 
the registration of the plaintiff’s design. 

Or, 

The said design had been pnblishod in British India prior to the 
date of its registration. 

Or, 

The said design is not a new or original one. 

2. The defendant denies that be infringed the plaintiff's alleged 
design. He denies (here deny specifically the alleged acts of in- 
fringement). 

DEFENCE. 

501 . 

PATENTS AND DESIGNS. 

DEFENCE to a Claim for Infringement of Patent, (j) 

words ‘registered proprietor’ mean a person who is in fact the proprietor 
and who has also been registered as such and not merely a person wdio 
is registered as a proprietor. It is open to the defendant to plead that 
plaintiff was not the proprietor of the particular design and that it was 
not a new invention or design of the plaintiff on the date of his registra- 
tion. The onus of proving this is on the defendant : Md, Abdul Karim 
V. Md, Yasin, (1934) I.L.R. 55 All. 1032. 

(i) This is a defence to form No. 499. 

(i) Sec. 51A, liid.Pat. and Des.Act, 1911. For defence that the design is not 

a new or original one, see Qadar Bakhsh v. Ohulam Mohammad, A.I.E. 
1934 Lah. 709. Cf. Sikandar Shah v. Rahim Bakhsh, A.I.E. 1940 Pesh. 38. 

(j) Defences : Every ground on which a patent may be revoked under the 

Pat. & Des. Act, 1911, shall be available by way of defence to a suit for 
infringement : Sec. 29 (2) of the Act. For exemption oV innocent 
infringer from liability for damages, see Sec. 30 of the Act. For 
grounds for revocation of patent, see Sec. 26 of the Act. Particulars 
should be given as to whom the defendant alleges to be the true and 
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The defendant, may take, amongst others, one or more of the 
following defences : 

1. The alleged invention was not, at the date of application for a 
patent, a new invention within the meaning of the Ind. Patents and 
Designs Act, 1911. Before the date of the letters patent, the alleged 

invention had been used at by at the several 

dates hereinafter set out : — (or, had been published in the specifica- 
tions of the following patents : — , or had been published in the 
following hooks The defendant will contend that in none of 

the claims in the said patent there is any patentable improvement 
upon existing prior knowledge. 

2. The plaintifl: was not the true and first inventor of the said 
invention. (Give particulars showing that plaintiff was not the first 
inventor). 

3. The alleged invention is of no utility (or, is in no way useful 

or beneficial to the public) and is not the proper subject-matter of a 
patent. ^ 

4. The original application (or specification) did not fulfil the re- 
quirements of the Indian Patents and Designs Act, 1911. (State why). 

5. The plaintiff knowingly or fraudulently included in the 

application for a patent (or in the original or any amended specifica- 
tion) as his invention, some thing which was not new (or whereof 
he was not the inventor), namely, 

G. The original (or any subsequent application relating to the 
invention, or the original or any amended specification) contains a 
wilful or fraudulent mis-statement, namely, 

7. The whole (or a part) of the invention (or the manner in 
which a whole or part is to be made and used) as described in the 
original or amended specification is not thereby sufficiently des- 
cribed, and this deficiency was fraudulent (or is injurious to the 
public). 

8. The defendant denies that he infringed the plaintiff’s patent. 
He denies that (here deny specifically the alleged breaches). 

9. At the date of the infringement the defendant was not 

aware, nor had reasonable means of making himself aware, of the 
existence of th e pa tent. 

first inventor : Qilleite Industries v. YeshwanU A. I. R. 1938 Bom. 347. 
(j) Counter-claim for revocation : In this country it. is not open to a defend- 
ant in an infringement suit to set up a counter-claim for revocation 
and that he must for the purpose of obtaining revocation take separate 
proceeduigs ; E, B. Ifier v. 0, Beinharti (1938-39) 43 C. W. N. C97. 
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PLAINT. 

502 . 

PLEDGE. 

CLAIM by Pawnee against Pawnor tor Sale of the pledged 

Goods, (k) 

*1 

1. On 19..., the defendant borrowed Rs 

from the plaintiff, and verbally promised to repay the said loan 
with interest at 8 per cent, per annuniy and, to secure the due 
repayment of the said loan, deposited with the plaintiff some 
ornaments, specified in schedule hereto. 

(k) Pledge— definition of : Bee. 172, Ind. Cont. Act. 

(k) Pledge—condltlona of : Pawn U not an equitable niorti;tige but a security 
intermediate between a simple loan and a mortgage which wholly 
passes property in the thing conveyed, j It is essential to a contract of 
pawn that the property should be actually or constructively delivered to 
the pawnee : Co-op. Ilindusttian Bani^ v. Surendta, (1932) I. L.R. 59 
Cal. 667 ; Lala Jyoti Prakaah v. Lala Muldi Prakash^ (1917-18) 22 
C.W.N.297. Government promisory note may be pledged but this must 
be done as required by Statute by endorsement and delivery ; Lala 
Jyoti Prakash v. Lala Mukli Prakash, supra. 

(k) Rights of the pawnee : When movable property is pledged to a person 
for money lent, he acquires a special property therein ; he has a charge 
upon it for satisfaction of the loan advanced and lie is entitled under 
Bee. 176 of the Ind. Cont. Act, either to bring a suit against the owner 
upon the debt or promise retaining the goods pledged as cxilhiteral secu- 
rity, or he may sell the things pledged upon giving reasonable notice 
of the sale : Nim Chand v. Jayabimdhu^ ( 1895) I. L. Jl. 22 ( 'al. 21, folld. 
in Mahalhiga v. Oanapathi^ (1904) I. L. R. 27 Mad. 528, .530 (F. B.). 
Thus, he has two rights which are concurrent and the right to proceed 
against the property is not merely accessory to the right to proceed 
against the debtor pei*sona11y. For the pledgee may have a right to 
sue for the sale of property even in the absence of right to sue for a 
personal decree : Qulamhusain v. Clara D'Souxa, (1929) I. L. U. 53 
Bom. 819 (where the plaintiff, the assignee of a piomissory note, was 
held entitled to the charge on the properly which the transferor .of the 
note might possess.). The pledgee has no right of foreclosure in the ab- 
sence of a special agreement : Dtvarika v. DayawaU, A. 1. 11. 1939 
Bang. 413. 

(k) Form of decree : A suit by a pawnee to recover the money advanced 
by sale of the property pledged is a suit to enforce a charge upon 
that property : Nim Chand v. Jagabundhu, supra. There is no 
distinction in principle between the case of pledge, mortgage or 
hypothecation of movable property : Mahalinga v. Oanapaihi, (1964) 

150 , 



1194 Forms of Pleadings [ Pt. IV, 


2. The defendant has not repaid the said loan or any part 
thereof. 


Particulars of claim : 

Principal Rs. 

Interest from ...19..., to 

19... 


Total Rs, 

The plaintilT claims — 

(1) Rs together with costs and interest from 

the date of the institution of the suit until realisation. 

(2) A declaration, if necessary, that the goods specified 

in Schedule hereto are charged for payment of the 

plaintiff’s claim aforesaid. 

(3) That the said goods be sold and the sale proceeds, 
after defraying thereout the coats and expenses of sale, ap- 
plied towards satisfaction of the decree. 

(4) That if the net proceeds of snch sale are found in- 
Bufiicient to satisfy the plaintiff's claim under the decree, 
liberty bo given to the plaintiff to apply for a personal de- 
cree for the amount of the balance. 

I. L. R. 27 Alad, 528 ; Oulamhusaln v. Clara D^Souxa, (1829) I. L. R. oil 
Bom. 819. A mortgagee of movables is entitled to a right of sale quite 
as much as a mortgagee of immovable property : See notes under Form 
No. 471. Cf. Co-op, Ilmdusthan Bank v. i^nrendra, (1932) I. L. R. 59 
(^al. 607. The form of decree for sale should therefore be under O. 34, 
r. 4, in Form No. 5, App. D, C. P. Code, as amended by the T. P. 
(Ammendmcnt) Supplementary Act XXI of 1929. If the plaintifl’s 
claim for a personal decree is barred at the time of the suit, the plaintiff 
should merely ask for sale of tlie property pledged. The pledgee has 
no right of foreclosure since he never had the absolute ownership at 
law. In a mortgage the right to the property is transferred to the 
creditor ; in the case of a pledge the pledgee has no property in tlie 
X>awn but merely a right to sell. The principle of avoiding clog on the 
equity of redemption does not apply to pledges and hence parties can 
by special agreement introduce a clause into the agreement that on 
failure to redeem within a certain time, the property pledged would 
become the property of the pledgee: Dtcarika v. Bagawaii, A. I.R. 
1939 Rang 413. 

(k) Limitation : A suit for recovery of money secured by a pledge is a suit for 
money lent. The period of limitation is three years under Art. 57 from 
the time the loan is made : Yellappa v. Desayappa, (1905) I. L. R. 30 
Bom. 218; Saiyid AH v. Debi Prasad, (1902) I. L. B. 24 All. 251; 
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PLAINT. 

503. 

PLEDGE. 

CLAIM by Pawnee against Pawnor for Balance of Loan after 
Sale of the pledged Goods. (1) 

, 1. Same as Paragraph 1, Form No. 502, 

3. On , the plaintiff gave the defendant a notice in 

writing demanding payment of the sum then due to the plaintiff and 
intimating that in default of payment of the said sum on or before 

the plaintiff would sell the said ornaments and appropriate 

the sale proceeds towards his dues. 

3. The defendant did not pay the said sum or any part of it. 

4. On the plaintiff had the said ornaments sold thro- 

Dehidin v. Qaya Pershad, A. I. K. 1027 Nag. ^146. Wliere tlie suit is 
for the sale of the property pledged, thc*period of limitation is 6 years 
from the date of the pledge under Art. 120 : Nim Chand v. Jagabundhu, 
(1895) I. L. E. 22 Cal. 21 ; Madan mhan v. Kanhai Lai, (1895) I.L.R. 
17 All. 284 ; Mahalinoa v. Ganapathi, (1904) I. L. E. 27 Mad. 528 (F.E.). 

(1) Notice of sale ; Where i)awnor makes default, the pawnee may sell 
the thing pledged, on giving the pawnor reasonable liotieo of the sale. 
If the proceeds of such sale are less tjiah the amount due in respect 
of the <lcbt or promise, the pawnor is still liable to pay the balance : 
Sec. 176, Ind. Cont. Act. Wliere no period was fixed for the repayment 
of the loan or the redemption of the pledge in order to enforce tlie right 
of sale under Sec. 176, it was necessary for the pawnee to prove : (a) 
a demand for the amount due ; (b) a default by the pawnor ; (e) a 
notice of sale giving reasonable time to the pawnor to pay ; and (d) 
an actual sale : Alliance Bank of Simla v. Ohamandi Lal-Jaini Lai 
(1927) I.L.E. 8 Lah. 373. The AVordfl--“Hc may sell the things pledged 
on giving the pawnor rcasanable notice of the sale’*— as used in section 
176 of the Indian Contract Act, 1872, mean that the pawnee must give 
reasonable notice of his intention to sell : it does not necessarily mean 
that a sale should be arranged beforehand and that due notice of all 
details should be given to the pawnor : Kunj Ikhari Lai v. Bhargara 
Commercial Bank, (1918) I. L. K. 40 All.^.522. Where the notice given 
says that failing payment by a certain date we shall arrange for sale 
of the hypothecated stock, it is merely an intimation that arrangements 
will be made for a sale, but it is not a notice of the sale that is to be 
held ; such a notice would require more definite particulars. What 
such particulars should be must depend upon the peculiar facts of each 
case. And once a proper notice is given, it is not necessary that a 
fresh notice is to be gken if the contemplated sale is adjourned to a 
future date : Co-op. Hinduslhan Bank v. Surendra (1032) I. L, E. 
59 Cal. 667. , , 
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Ugh auctioneers, and realised a net sum of Rs 


from the sale. 

Particulars : 

5. After satisfaction in part of the plaintiff's claim there is still 
due and owing to the plaintiff from the defendant the sum of 
Rs 

The plaintiff claims — 

Rs with further interest nntil payment. 

PLAINT. 

504. 

POSSESSION. 

Suit under Section 9, Specific Relief Act, 

CLAIM to recover Possession of Land under Section 9, Specific 

Relief Act. (m) 

1. The plaintiff, until such time as hereinafter mentioned, was 

in peaceful possession of land, specified hereunder, since 

by (here specify the acts of ijossession). 

(in) See. 9, Sp. Rel. Act 1 of 1877 —Scope of enquiry : In suits under Sec. 9, 
questions of title arc irrelevant, for, like the old assi/.e of novel 
disseizin in Plaiitagenct times, the section was enacted to afford a 
summary remedy against persons who had taken the law into their 
own hands and had ejected those in possession of land otherwise than 
through process of law ” — Per Page J., in Satishchandra v, Madan- 
mohan, (1931) I. L. R, 58 Cal. 29. The phrase ‘‘otherwise than in due 
course of law” in Sec. 9 is not synonymous with “illegally”. It means 
“in the regular normal process and effect of the law operating on a 
matter which has been laid before a Court, civil or criminal, for adjudi- 
cation ** — Per K. C. Mitter J., in Joyendra v. Birendra, (1934-35) 39 
C. W. N. 394 ; Daw Po v. 17 Po Hmyin, A, 1. 11. 1940 Rang. 91. 

(m) Possession and dispossession : A person who enters into peaceful 
possession of land claiming it as his own although he might not have 
any title to the land, can sue another person who has forcibly ousted 
him of possession and who has no better title to the land, because the 
first person, although he might not have any legal title, had at least 
possessory title and had commenced to prescribe for a legal title. 
Peaceful entry is the very essence of possessory title. This proposition 
does not conflict with the rules that (1) a plaintiff must succeed on the 
strength of his own title and not on the weakness of the defendant’s ; 
and (2) that a defendant in iK)SBes8ion can set up jitis The first 

rule says nothing about the nature of the title which must be shown. 
As between a trespasser who enters peaceably and another who wrong- 
fully dispossesses him, the title of thc.former is superior on two grounds : 
first, because it is prior in point of time, and next, because it is a peace- 
ful title ^as opposed to a forcible one in the sense that it involves a 
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2. On 19..., the defendant without the consent of 


the plaintiff dispossessed the plaintiff of the said land otherwise in 
due course of law (stating how) and has since been continuing in 
wrongful possession thereof. 

The plaintiff claims — 

Recovery of possession of the said land. 

wrongful dispossession of the previous occupier. As regards the second 
rule, it applies when the plaintiff has never been in actual possession or 
having had possession has been peaceably dispossessed or dispossessed 
by lawful process, or when the defendant has been placed in possession 
by the rightful owner cither under a good or an imperfect title : Pannalal 
V. lihaiyalalt A. I. K. 1937 Nag. 281. Of. Raj Krishna v. Muhtaraniy 
(1910) 12 C. L. J. 605 (In order to entitle the plaintiff to succeed on the 
ground of ])Osseasion, he must prove, firstly, that he exercised acts which 
amounted to acts of dominion ; the nature of these acts of dominion 
varies with the nature of the property ;• secondly, that the act of domi- 
nion was exclusive. If the occupation by the plaintiff, as indicated by 
those acts, has been peaceable and uninterrupted and hafr> extended over 
a sufliclent length of time, the inference may properly be drawn that 
the plaintiff was in possession.) ; Ajodhiya Prasad v. Ghasiram, A. I. R. 
1037 Nag. 326. A Court in a suit under See. 0 has no jurisdiction to 
pass a decree in favour of a plaintiff who claims an undivided share in 
a property from which lie and his co-sharers were ousted. t5uch a 
possession is not contemplated by Sec. 9 : Yellayi Sannaya v. Sannaija- 
jiUu, A. I. li. 1940 Pat. 193. A person in joint possession of immovable 
property is as much in possession of that property as a person who is 
in exclusive possession and if the j^erson who was in joint possession is 
dispossessed, there is no reason why he should not be entitled to bring 
a suit under the section, to be restored to that possession which ho 
enjoyed before he was dispossessed : Ballabh Das v. Gaur Dasj A. I. R. 
1940 All. 261. 

(m) Seope ol claim : In a suit for possession under Sec. 9, mesne profits 
cannot bo awarded : Aftdul Kadi v. Uthumansa, A. I. R. 1927 Mad. 
722 il) ; Ma Ngwe Btoin v. Maung Po Mauug, A. I. R. 1927 Rang. 142 ; 
Bhopal Singh v. Madho Singh, 1939 Mar. L. R. 221 (Sind). The defend- 
ant cannot be allowed to plead title in such a suit, but Sec. 9 doc.4 not 
ill any way preclude the successful assertion of a possessory title in the 
ordinary way in a proper case even though the suit is brought beyond 
the 6 months contemplated by that section : Pannalal v. Bhaiyalaly 
A. 1. B. 1937 Nag. 281. All that the Court can do under Sec. 9 is to 
restore the plaintiffs to physical possession. It cannot direct the defend- 
ants to remove any structures which they have erected on ^le land or 
permit the plaintiffs to pull down the structures. In a suit under 
Sec. 9, the question of title of the respective parties is not adjudicated 
upon, and therefore it would be wrong to pass any order regarding the 
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PLAINT. 

505 - 

pre-emption. 

Mahomedan Law. 

CLAIM by Sunni Mahomedan for Pre-emption, (n) 

1. By a registered sale deed, dated 19..., one B. S. 

of sold the house specified in the schedule hereto, 

hereinafter called ‘the said house*, to the defendant for the osten- 
sible consideration of Rs. 2500/-. The real consideration was 
Rs 


structures on the land : Sona Mia v. Prolcash Chandra^ A. I. Ji, 1940 
Cal. 464. 

tm) Limitation : Art. 51, Ind. Lim. Act— A suit under Sec. 9 must be insti- 
tuted within 6 months after date of dispossession. A suit by the Secre- 
tary of State is governed by Art. 149 : Secretary of State v. Dinshaw 
Navorjii A. I. R. 1925 S‘nd. 275, 279. 

(in) Court fee : Half the amount of the ad valorem fees, under Art, If, 
Sch. 1, Act VII of 1870. , 

n) Law of pre-emption : Mahomedan law of pre-emption is applied to 
Mahomedans as a matter of ‘"justice, equity and good conscience’' ex- 
cept in the Madras Presidency. In the Punjab, Agra and Oudh the law 
of pre-emption is regulated by statutes. In the province of Bihar, the 
Mahomedan law of pre-emption is enforceable by and between Hindus. 
It is also recognized among Hindus of Bylhet and certain parts of 
Ciuzrat. It may be applied to a Hindu purchaser by special contract : 
Digamhar v, Ahmad, (1914-15) L. R. 42 I. A. 10. Cf. Durga Singh v 
Qirwar Dutt, A. I. R. 1938 All. 191. 

(n) Who may claim pre-emption : See Mulla’s Mahomedan Law, 11th Kdn., 
pp. 186, 187. 188. 

<n) Right of pre-emption : It is ownership and not possession that gives 
rise to the right of pre-emption : Sakina Bihi v. Amiran, (1888) I. L. R. 
10 All. 472 ; Chariter v. Bhagtcati, A. I. R. 1934 Pat. 596. Further, the 
right of pre-emption arises only out of a valid, complete and bona fide 
sale: See Mulla's'Mahomedan Law, llth Edn., pp. 188-189 ; Sitaram 
V. Jiaul Hasan, (1920-21) L. R. 48 I. A. 475 (A co-sharer has a right of 
l>re-emption in accordance with the intention expressed by the parties to 
the sale, that intentioif having to be looked at to determine what system 
of law was to apply and what was to be taken as the date of the sale 
with reference to >vhich the formalities w’erc performed ). Of. Naresh 
Chandra v. Oiris Chandra, (1935) I. L, R. 62 Oal. 979. Chamru Lai v. 
Shyam Sundar, A. I. R. 1940 Pat. 699. The right to claim pre-emption 
must continue up to the time the decree is passed : Tafaxxul Husain 
V. Than Singh, (1910) I. L. R, 32 All. 567. It is necessary that the seller 
and the pre-emptor should both be Mahomedans. On the question 
whether the buyer should be a Mahomedan, the High Courts have 
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2. The plaintiff, the said B. S., and the defendant are all Sunni 
Mahomedans, 

3. The plaintiff at all material times was and is the owner of 
a house adjoining the said house to the west and is a Shafi-i-jar. 

4. The plaintiff heard of the sale for the first time on 

and immediately declared his intention to assert the right of pre- 
emption. 

5. The same day, that is, on 19..., the plaintiff 

affirmed the said intention and performed the ceremony of kildb-U 
ishhad in the presence of the defendant (or the said B. S.), (or, on the 

differ^. According to the Allahabad and Patna High Courts, it is not 
neccBsary. It is necessary according to the Calcutta and Bombay High 
Courts : See Mulla’s Mahomedan Law, pp. 192, 193. 

(n) Formalities of demand : The Mussahnan law insists that the first for- 
mality technically called “the immediate demand” should bo observed 
by the pre-emptor or some one on his behalf immediately on receipt of 
the news of the sale, otherwise the rigTit of pre-emption falls to the 
ground. TIic second formality consists in the repetition of the ‘'demand** 
with as little delay as possible under tile circumstances, in the presence 
of witnesses either before the vendor or the vendee, or on the premises : 
Jadu Lai y.Janfd Koer, (1911-12) L. li. 39 I. A. 101. 108. 

(ii) Tender of price : The performance of the talab-idshtUhad is not meant 
to be done for the inforinatioii of tlic vendor or vendee, thougli no dou))t 
its effect may be to give them information. The formality is insisted on 
with the object of securijig evidence that the pre-emptor has really as- 
serted his right and because evidence is wanted in order to establish 
proof before the Magistrate, and, urdike the talab-i-mowasibatj it must be 
performed in the presence of witness : Jadu Lai v. Janki Koer, (1908) 
I. L. K. 3;) Cal. 575, on appeal, (1911-12) L. K. 39 I. A. 301. Where a 
right of pre-emption under Mahomedan Law is denied, it is not 
incumbent on the pre-emptor to tender or produce the price at the time 
of making his claim : llecra Lull v. Moorut Lull, (1869) 11 Suth. W. 11. 
275. A person having a right of pre-emption docs not lose it by 
refusing to purchase the property at the price at which it is oflered to 
him, because he believes that such price is in excess of the real price, 
w'hcrc such belief is entertained and expressed in good faith : Sri 
Krishna v. Bacheha, (1911) 1. L. R.^33 All. 637. A decree for 
pre-emption can be passed in favour of a plaintiff only on payment 
of either the “actual price’* paid by the vendee or on payment 
of the market value of the property. The fact that the vendees 
had some influence over the vendor is a circumstance tending to 
cause doubt on the genuineness of the amount of consideration 
as entered in the sale deed. That being so, the burden ot* proving 
that the ostensible consideration is the real eonsidcration is on the 
vendees : Anant Rai v. Bhagivan Rai, A. 1. K. 1940 All. 12 ; 
Rafiq Zahra v. Niaarj (1938) A. L. 975. Und^r Sec. 12 of the 
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said house), and in the presence of two witnesses specially called to 
bear witness to the demand being made. 

The plaintiff claims — 

Possession of the said house on payment of Rs. 2000/- or 
such other sum as may be adjudged to be the actual price 
paid by the defendant for the said house. 

Oudh Laws Act, 1876, the Court shall fix the fair market value 
if the price named in the sale-deed is fictitious. Gf . See. 25, Punjab 
Pre-emption Act, 1913, which runs as follows : (1) If in the case of a 
sale the parties are not agreed as to the price at which the pre-emptor 
shall exercise his right of pre-emption, the Court shall determine whe- 
ther the price at which the sale purports to have taken place has been 
fixed in good faith or paid, and if it finds that the price was not so fixed 
or paid, it shall fix as the price for the purposes of the suit the market 
value of the land or property. (2) If the Court finds that the price was 
fixed in good faith or paid, it shall fix such price as the price for the 
purposes of the suit : ^Ali Akbar v. Multan^ A. I. R. 193G Pesh. 12. Cf. 
Malamchand v. DeoraJ, (1939) M. L. R. 161 ; Oulxari Lai v. Md. Shaft ^ 
A. L R. 1938 All. 204. • 

<n) Partial pre-emption : Law does not allow y)artial pre-emption : Abdul 
Hafix v. Manohar Lai, A. 1. R. 1939 Oudh 233. But where sale com- 
prises lands in different pattis, separate suits by different individuals 
as regards their respective pattis are maintainable : Jiam Qhulani v. 
Ram Bhajan, I. L. R. (1939) All. 282. 

<n) Limitation ; Under Art. 10, Ind. Lim. Act, one year from the date when 
the purchaser takes under the sale sought to be impeached, physical 
possession of the whole of the ])roperty sold, or, where the subject of tlie 
sale docs not admit of physical possession, when the instrument of sale 
is registered. Time is not extended under Bee. 8. A suit for pre-emp- 
tion is not one for possession and therefore the right to j^re-emption is 
not extinguished by operation of Bee. 28. Consequently, in a suit for 
redemption against a mortgagee in possession, a right of pre-emption 
is a good defence although the suit to enforce the right of pre-emption 
has become time-barred : Kanharankutti v. Uthotli, (1890) I. L. R. 13 
Mad. 490 ; Krishna Menon v. Kesacan, (1897) 1. L. R. 20 Mad. 305 
(right of pre-emption asserted by one in possession), folld. in Rama- 
sami Pattar v. Chinnan Asariy (1901) I.L.R. 24 Mad. 449,4&i 465. Contra, 
Visvanathan v. Mhirajulu, A. I. R. 1924 Mad. 57. Where the whole or 
a portion of the subject of sale is not capable of physical possession and 
there is no registered deed of sale, a suit for pre-emption is governed by 
Art. 120 : AH Oauhar v. Jawakir, 30 P. R. 1892 ; Batul v. Mansur, 
(1902) I. L. R. 24 All. 17 (P. C.). 

< n) Flirtles to salt : The vendor is not a necessary party to a suit for pre-emp- 
tion, but if he is in possession, he should be added as a proper party : 
Lok Singh v. Balwan Singh, (1903) 23 A. W. N. 239, refd'. to in Harbans 
V. Tota Sahu, (1910) I. L. R. d2 All. 14. 



Pfc. IV. ] 


Forma of Pleadinga 


1201 


PLAINT. 

506 . 

PRE-EMPTION. 

Between Non-MahotnedanB. 

CLAIM by a Hindu tor Pre-emption according to Custom, (o) 

1. In 19..., the plaintiff purchased from one A. B. 

an eight-anna share of maaza in the district of Chapra, in 

the province of Bihar and became the owner thereof. 

2. By a registered sale deed, dated 19..., A.B. sold 

the remaining eight-anna share in the said manza belonging to him 
to the defendant for Rs 

3. The plaintiff and the defendant are Hindns and are natives of 

the district of in Bihar to whom the Mahomedan law of 

pre-emption is by custom applicable. 

4. Same as paragraph 4 of Form No. j505. 

5. Same as Paragraph 5 of Form No. 505. 

The plaintiff claims — ^ 

Possession of the eight-anna share sold by A.B. to the 
defendant on payment of Rs..... to the defendant. 

(n) Joinder of caueet of action : Claims for pre-emption in respect of seve- 

ral sales against the same vendee can be joined together against the 
same vendee in one suit : Harbans v. Tota Sahuj (1910) I. L. B. 32 
All. 14, 16. 

(o) Pre-emption among Hindns : The right of pre-emption is one that has 

been recognised by the Mahomedan law, and originally was limited to 
that law. Subsequently it was adopted by the Hindus, and became 
modified in different places by local usage : Jagannath v. Tnderpal^ 
A.I.R. 1935 All. 236. Thus, the Mahomedan law of pre-emption has 
been by custom applied to the Hindus of Bihar, Sylhet, Ajmer-Marwara 
and certain parts of Guzrat. It is also applied to house property in 
certain parts of the United Provinces, su^h as, the city of Benares, 
Muzaffarnagar town and the Kumaun Division. But where the custom 
is judicially noticed as prevailing in a certain local area, it does not 
govern persons who. though holding lands therein for the time being, 
are neither natives of, nor domiciled in the district : Parsashth Nath v. 
Dhanai Ojha, (1905) l.L.R, 32 Cal. 9S8, 990. The right of pre-emption 
in the above cases will be governed by the rules of the Mahomedan law 
of pre-emption except to the extent such rules are modified by such 
custom. Thus, if any custom different from or not co-extensive with 
Mahomedan law of pre-emption is intended to be relied on, it should be 
allegjjed and proved : Chakauri v. Sundari, (1906) l.L.R. 28 AH, 590. In 
the absence of proof of modification, if a custom of pre-emption is 
proved to exist, the custom must be in accordance with Mahomedan 

151 
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DEFENCE. 

6or. 

PRE-EMPTION. 

Among Non-Mahomedans. 

DEFENCE to a Claim by a Hindu for Pre-emption 
according to Custom, (p) 

1. The plaintiff is not a native of the district of ‘ 

in Bihar. He is a native of the district of in the United 

Provinces and has no right of pre-emption. 

2. The sale in question is only a fictitions one got np with a 
view to protect the property from the claims of certain creditors of 
the vendor. 

Or 

The sale in question was a sham transaction, got up with a view 
to cheat the plaintiff. No consideration was paid by the defendant 
except the sum of Re. and the rest of the consideration was 
covered by a series of bonds none of which has yet been satisfied. 

3. Subject to what is hereinbefore stated, the defendant denies 

that the plaintiff came to know of the sale for the first time on 
He knew about the sale on 

4. The defendant denies that the plaintiff declared the alleged 
or any intention to assert the right of pre-emption or that the plain- 
tiff affirmed the said intention or performed the ceremony of talahi^ 
i-ishhad as alleged or at all. 

5. Alternatively, the defendant says that the plaintiff did not 
declare his intention to assert the right of pre-emption immediately 

law : Bamnath v. Banwari, 1936 A.W.H. 419 ; Jagannath v. Inderpal, 
A.I.B. 1935 All. 236. Where a custom is proved to exist, that custom 
must be held to continue and the onus to prove discontinuance of that 
custom lies upon the party denying its existence : Jagannath v» Inderpal, 
supra, 

(o) How to plead custom : See 'Custom’ under Tarticulars*, Ft. II, Gh. XX, 

pp. 480, 481. 

(ol Bee notes under Form No. 505. 

(p) Defence (Paragraph 1) See Paraashth Nath v. Dhanai, (1905) I. L. B. 32 

Gal. 988, 990. 

(p) Defence (Paragraph 2) See Paraashth Nath v. Dhanai, supra ; Jagannath 
V. Inderpal, supra ; Durga Singh v. Oirwar, A. 1. B. 1938 
ill. 191. 

(p) Defence (Paragraphs 4 and 5) See Jadu Lai v. Jan/iki Koer^ (1911«12) 
L. B. 39 I. A. 101, 108. 

(p) This is a d/afence to Toi;m No. 505. 



Pt. IV. ] Forms of Pleadings 1208 

on receipt of news of the sale and also did not afiBrm his said inten* 
tion or perform the said ceremony vrithont delay. 

PLAINT. 

508. 

PROMISSORY NOTE. 

CLAIM by Payee against Maker on a Promissory Note, (q) 

• 1. On 19. ,o the defendant execated in favonr of 

(q) Promissory note— definition of : Sec. 4, Neg. Inst. Act, 1881. A receipt 
for money, even if coupled with a promise to pay, is not a promissory 
note, in as much as it is not intended to be negotiable, and accordingly, 
it is not inadmissible as a defectively stamped promissory note : 
Md. Akbar Khan v. Atiar Singh, (1935-36) L.R. 63 I.A. 279. Of. B. B. 
Lala Karam v. Mir Ahmad, (1937-38) 42 0. W. N. 989 (P.C.) 

(q) Promissory note— where no time speeified— limitation : It is payable on 
demand : Sec. 19, Neg. Inst. Act, 1881. A promissory note payable 
on demand is a present debt and is due and payable at once without 
demand : D. N. Shaha db Co. v. Bengal National Bank, (1920) I. L. B. 47 
Gal. 861, 864. It is always at maturity : Official Receiver v. Amritsar 
National Bank, A.I.B. 1935 Lali. 925 ; Hemadri v. Seshamma, A.I.R. 
1931 Mad. 113. The cause of action on a promissory note payable on 
demand arises on the date of the note : Art. 73, Ind, Lim. Act ; Banjit 
Kumar v. Kisori, A.I.B. 1940 Cal. 401. Where a promissory note 
was accompanied with a letter in which the debtor stated that he would 
pay the principal and interest within one year, Held, that the 
letter amounted to a writing postponing the right to sue within one 
year, and that limitation would not run till at the expiration of the 
period mentioned in the writing, and the suit was governed by Art. 80, 
and not by Art. 73 : cf. Jwala Prasad v. Skama Oharan, (1920) I.L.R. 
42 All. 55. 

(q) Presentment when necessary : Peoples Instalment db Savings Bank v. 
Bam Nath, A.I.R. 1933 Lah. 133. Sec. 64 of the Neg. Inst. Act requires 
presentment of a promissory note but provides at the same time that 
the consequence of non-presentment will only discharge the other 
parties thereto, but not the maker : Devi Ditta Mai v. Partap Singh, 
A.I.B. 1933 Lah. 176 ; Benares Bank v. Ilormusji Psstonji, (1930) 
1. L. R. 52 All. 696. The exception to Sec. 64 lays down that 
where a promissory note is payable on demand and is not payable at 
a specified place, no presentment is necessary in order to charge the 
maker. Therefore, presentment is necessary to charge the maker of a 
promissory note payable on demand, only if the note is payable at a 
specified place : Sheikh Mohammad v. Ahdul Majid, (1937) I. L. B. 18 
Lah. 580. See notes under Form No. 130, pp. 756, 757. 

(q) Where no place of payment specified : Debtor must find out his creditor : 

See ‘‘Causes of Action”, Ft. II, Chap. X, pp. 282-287, 291-293. 

(q) Pre'snmptlon of consideration: See sec. 118, Neg. Inst. Act and secs. Ill (c) 
to 114, Evidence Act. Where a d^endant admits the executiQQ o( 
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the plaintiff at a promissory note for Rs. 2000/- repay- 


able on demand with interest at per cent, per annum. 

a pro-note and pleads want of consideration, the onus is on him to 
substantiate the plea : Mahomed Hussain v. Ram Lai, A. I. R« 1924 
Lah. 39 ; Lakshmanaswamy v. Narasimha, A. I. R. 1937 Mad. 223 ; 
Sethupathi v. Chidambaramt I. L. K. (1938) Mad. 646 (P.C.) ; Jagmohan 
V. Mendhai Dube, A. 1. E. 1932 All. 164. If execution is denied, thQ^ 
plaintiff will have to prove not only execution but also consideration : 
MU Nando v. MU Dulara, A. I. K. 1933 Oudh 394 (1). Gf . sec. 118 (g) 
and see Mrs, Niemeyer v. E, M, Mamoojij A.l.E. 1938 Rang. 461. 

(q) Suit based on defective promissory note — effect of : In cases where the 
original instrument, which forms the basis of the suit, fails, the plaintiff 
is not allowed to fall back upon the original consideration : Bharpura 
v. Ditoan Ghand, A. I. R. 1940 Lah. 329. 

(q) Insufficiently stamped promissory note : An insufficiently stamped 
promissory note is inadmissible in evidence for any purpose under sec. 
35, Stamp Act, and hence cannot be used as an acknowledgment of 
liability for the debt : No suit can be based on it, nor can any evidence 
be given of the terms of the contract embodied in that promissory note : 
Jawanmal v. Akaji, A. I.^R. 1940 Nag. 214, folg., Jogendra v. Sachindra 
(1935-36) 40 0. W. N. 399. But where a promissory note is found to be 
invalid on account of its being insufficiently stamped, a contemporaneous 
agreement to repay the debt can be proved and a suit by the promisee can 
be based on such agreement : Mahadeo v. Ramchandra, A. I. R. 1940 
Nag. 215. But according to the Oudh <I)ourt, it would not be open 
to the plaintid to prove the terms of the rate of interest : Babu Lai v. 
Durga Prasad, A.l.R. 1940 Oudh 308. Where a cause of action for 
money is once complete and the debtor then gives a hand-note to the 
creditor for payment of the money at a future time, the creditor, if 
the note is inadmissible, may always sue for the original consideration 
and parole evidence can be allowed of the transaction : Domoo Khan v. 
Agha Arshad, (1933) I. L. R. 12 Pat. 862. But when money is lent on 
a promissory note and the promissory note is inadmissible, it is not 
open to the plaintiff to recover his money by proving orally the terms of 
the contract. It is only when the debt is separable from the promissory 
note that the debt could be proved, although the promissory note was 
inadmissible in evidence : Dhonkal Singh v. llarbans Lai, A. 1. R. 1933 
All. 280 ; Naxir Khan v. Ram Mohan, (1931) 1. L. R. 53 All. 114. 

(q) Amendment to Include original cause of action : Where a suit is based 
on a promissory note which is inadmissible, the plaintiff may be allowed 
to amend his plaint so as to include the claim on the original consider- 
ation ; Sarafalli' Makomedalli v. Mahasukhbhai, (1933) 1. L. R. 57 Bom. 
802. Where a person distinctly set out in his plaint that the debtor had 
bcK'rowed money from him and it is to recover that money that the 
suit is instituted although ho does not alternatively make a claim that 
he is entitled to recover the money as well on the original loan as on the 
basis of the band-note^ that, is not fatal to the suit, as all the facts 
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2. The defendant has not paid the Baid loan or any part of it. 
Particulars of claim : 

Principal ... ... ... Rb. 

Interest from to „ 


Amount due 
The plaintiff claims — 
Rb 


PLAINT. 


• •• 


Rb. 


509. 

PROMISSORY NOTE. 

Lost Promissory Note. 

CLAIM by Payee on a Lost Promissory Note, (r) 

1. On 19..., the defendant executed in favour of the 

plaintiff a promissory note for Rs.. ...... ......... promising to repay 

the said sum on demand with interest at per cent. 

per annum. 

2. The said promissory note was lost by theft (or, destroyed by 

hre) on or about 

3. By letter, dated 19..., the plaintiff gave the de- 

fendant notice that the said promissory note had been lost and 
called upon him to pay the amount due on the said promissory 
note and offered to indemnify ’ him against any further claim 

thereon, but the defendant by his letter, dated 19..., 

denied having executed the said promissory note. 


neceBsary to a claim on tho loan are alleged and proved : Kesho Das v. 
Hari Kishun, A. I. R. 1938 Pat. 205. 

(q) Place of suing ; See “Promissory Notes” under ^'Causes of Action*', 
Pt. II, Ch. IX, pp. 291-293, also pp. 282-287. 

(q) Parties to suit : See notes under Form' No. 511, 

(r) Under O. VII, r. 16, O. P. Code, “Where the suit is founded upon a 

negotiable instrument, and it is proved that tho instrument is lost, 
and an indemnity is given by the plaint!^, to tlie satisfaction of the 
Court against the claims of any other person upon such instruihcnt, 
tho Court may pass such decree as it would have passed if the plain- 
tiff had produced the instrument in Court when the plaint was present- 
ed, and had at the same time delivered a copy of the instrument to be 
filed with tho plaint.”. Cf. sec. 45 A, Neg.Inst. Act. When ^an un- 
stamped copy of an instrument is produced as secondary evidence, it 
may b^ presumed that tho original was stamped : Rakia Bi v. Abdul 
Nabob, (1932) M. W. N. 432, and that the stamp was duly cancelled : 
Aimaram Mohanlal v. Notandas, A,1.B. 1930 6ind 4. « 
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4. The sum of Rs is due on the said promissory 

note. 

5. The plaintiff is ready and willing to indemnify the de- 
fendant against the claim of any other person upon the said pro- 


missory note. 

Particulars of claim ; 

19..., Principal sum Rs. 

Interest from 

to Rs. 


Amount due ... Rs. 


The plaintiff claims — 

Rs 

PLAINT. 

, 610 - 
PROMISSORY NOTE. 

Suit based on j^he Original Consideration. 

CLAIM by Payee against Maker on the Original Consideration, (s) 

1. On 19..., the defendant borrowed Rs 

from the plaintiff and verbally agreed to repay the said loan on 

demand with interest at the rate of Rs yer cent, per 

annum, 

... ? 

(s) Cause of action on the original consideration : Where the promissory 
note is not the original contract, but is a mere collateral security or 
instrument by which payment of the original debt might be facilitated, 
in other words, the cause of action was complete before the promissory 
note is given and there is an independent admission of the loan quite 
apart from the promissory note : Held that even though the plaintiff 
is debarred from supporting his claim by the promissory note, he is 
competent to maintain his suit upon the original contract : Hakim Eat 
v. Oanga Eam^ A. I. R. 1926 Lah. 356 ; Domoo Khan v. Agha Arshad, 
(1933) I. L. B. 12 Fat. 862. Only where there was a completed transac- 
tion prior to and independently of the note, is the creditor entitled to 
recover on the original consideration for which he may make an alter- 
native case, falling back thereupon and proving it by evidence aliunde, 
if his promissory note proves inadmissible. But even in such a case, 
if the claim in the plaint be based on the promissory note alone, the 
plaintiff cannot succeed on the original consideration without amending 
^ his plaint : Taraehand Protafmal v. Tamijuddin, (1934-35) 39 G.W.N. 
1241. When a plaintiff bases his suit for recovery of money lent on a 
cause of action independent of a promissory note which was executed 
but is inadmissible in evidence owing to its being insufficiently stamped, 
he has not got to prove that there was an express promise to repay in- 
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2. On the said date, bat sabseqnent to the said loan, the defend- 
ant, hj way of secarity for the dae repayment thereof, executed a 

promissory note in favour of the plaintiff for Rs in terms 

of the said verbal agreement. 

3. The defendant has not paid any part of the said loan. 

Particulars of claim : — 

* The plaintiff claims — 

Rs„ 

PLAINT, 

511. 

PROMISSORY NOTE. 

CLAIM by Indorsee against Indorser and Maker tor Payment, (t) 

1. The defendant C. D., by his promissory note dated 

19..., promised to pay to the defendant A, B, (or order) Rs 

on demand with interest at 6 per cent, per annum, 

dependent of the note ; because, when as a matter of fact, money is lent 
there is an implied promise to repay : Mohatahuddin v. Mahammad 
Najir, (1935-36) 40 C. W. N. 473. Cf. Jndra Chandra v. Hiralaly (1935- 
36) 40 O. W. N. 696. If the plidnt makes it clear that the loan was in- 
dependent of the promissory note and that the promissory note was 
executed subsequently after the loan was given, the creditor can obtain 
judgment on the original consideration and need not» in such case, 
amend the plaint : Bhuaan Chandra v. Kanai Lai, (1936-37) 41 C.W.N. 
537. A less stringent rule has been applied by the Madras High Court 
in Chinnayya v. Srinivasa, A.I.B. 1935 Mad. 206 (Whem the loan is not 
antecedent to or independent of, the biJl, but is contemporaneous with 
it, the lender, when the note turns out to be invalid, can fall back upon 
the original contract, express or implied, arising fiom the loan. The 
effect of sec. 91 of the Act is mmrely to provide that the contract em- 
bodied in the bill shall be proved by the bill itself; but that does not mean 
or imply that the bill has cither destroyed or superseded the original 
right, for to hold that it does, would amount to holding that the rule of 
evidence overrides a well-settled principle of substantive law, vix,, that 
a negotiable instrument operates only as a conditional discharge. The 
bill can be treated only as a contract but not having the effect of super- 
seding the original right.). For amendment of plaint based on note 
introducing claim on loan, when claim already time-barred, see, East 
Bengal Commercial Bank v. Surendra, (1934-35) 39 C. W. N. 1235. 

(t) Liability of iadorser : In the absence of a contract to the contrary, who- 
ever indorses and delivers a negotiable instrument before maturity, 
without, in such indorsement, expressly excluding or making condi- 
tional Ms own liability, is bound thereby to every subsequent holder, 
in case of dishonour by the drawee, acceptor or maker to compensate 
such holder for any loss or damage caused to him by such dishonour, 
provided due notice of dishonour has beeq, given to, oi;^ received by, such 
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2. On 19..., the defendant A. B. indorsed and deli- 
vered the said promissory note to the plaintiff at 

3. On 19..., the said promissory note was duly 


presented to the defendant C. D. for payment, but was not paid, of 
which the defendant has had notice. 

indorser as hereinafter provided. Every indorser after dishonour, is 
liable as upon an instrument payable on demand : Sec. 35, Neg. Inst. 
Act, 1881. The amount of compensation payable is regulated by sec. 
117 of the Act. The maker of a promissory note, in the absence of a 
contract to the contrary, is liable thereon as principal debtor, and the 
other parties thereto are liable thereon as sureties for the maker : 
Bee. 37 of the Act. As between the parties so liable as sureties, each 
prior party is, in the absence of a contract to the contrary, also liable 
thereon as a principal debtor in respect of each subsequent party : 
Sec. 38 of the Act. The liability of a surety where it exists is co-exten- 
sive with the principal debtor : Sec. 129, Ind. Cont. Act. Accordingly, 
a creditor may sue tUe principal debtor or the surety or both of them in 
one action. 

(t) Negotiation : A promissory note payable to bearer is negotiable by the 
delivery thereof. A promissory note, delivered on condition that it is 
not to take effect except in a certain event, is not negotiable (except in 
the hands of a holder for value without notice of the condition) unless 
such event happens : Secs. 46 and 47 of the Act, The holder of a 
negotiable instrument indorsed in blank may, without signing his own 
name, by writing above the indorser’s signature a direction to pay to 
any other person as indorsee, convert the indorsement in blank into an 
indorsement in full ; and the holder does not thereby incur the respon- 
sibility of an indorser : Sec. 49 of the Act. A negotiable instrument 
may be negotiated (except by the maker, drawee or acceptor after 
maturity) until payment or satisfaction thereof by the maker, drawee 
or acceptor at or after maturity but not after such payment or satisfac- 
tion : Sec. 60 of the Act. 

(t) Conditions precedent’: Presentment, dishonour and notice of dis- 
honour are conditions precedent to the liability of the indorser. The 
sections relating to presentment are sections 62, 64 to 75A of the Act. 
Sec. 76 deals with cases when presentment is unnecessary. The 
liability of the indorser arises out of the indorsement and not on the 
note. The presentment must be made within a reasonable time after 
the indorsement and the notice of dishonour should also be given 
within a reasonable time after dishonour : Secs. 105, 106 of the Act ; 
Jagannadha v. Lakshmana, A. I. E. 1925 Mad. 132. The excuses for 
not presenting or giving notice of dishonour should be specially 
^ pleaded. For notice of dishonour— by whom and to whom It should be 
given and the mode in which notice may be given. See secs. 93, 94 of 
the Act. Sec. 98 deals with cases where no notice of dishonour is 
Dece8Ba];y. , 
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Particulars of claim : 

The plaintiff claims — 

Rs 

PLAINT. 

518 . 

PROMISSORY NOTE. 

• CL AIM by Principal ai^ainst Agent for Damages for taking a 
Promissory Note in the Name of a Third Party, (n) 

(t) Effect of Indorsement : The indorsement of a negotiable instrument 
followed by the delivery transfers to the indorsee the property therein 
with the right of further negotiation ; but the indorsement may, by 
express words, restrict or exclude such right, or may merely constitute 
the indorsee an agent to indorse the instrument, or to receive its con- 
tents for the indorser or for some other specified person : Sec. 50 of 
the Act. 

(t) Jnrisdietion : Part of the cause of action arises at the place of indorse* 
ment ; Raghoonath v. Oahindnarain, (xW5) I. L. R. 22 Oal. 451. 

(t) Limitation : The liability of the endorser of a promissory note arises 
OTily on the date of endorsement. Hence, a suit within period of 
limitation from the date of endorsement is not barred by limitation as 
against the endorser. Where the payee has endorsed the promissory 
note to another person after it became barred by limitation and with a 
fabricated endorsement of payment, there is no necessity to give 
notice of dishonour to the endorser : Kalandan v. Kaityali, A. I. R. 
1940 Mad. 85. 

(t) Parties to suit : A holder of a note is entitled to maintain a suit thereon 

in his own name against all or any of the parties whose names appear 
on the bill. Every party to a negotiable instrument is liable thereon 
to a holder in due course until the instrument is duly satisfied : S. 36 
Neg. Ins. Act. The holder may, but is not bound to sue, in the event 
of dishonour, all the parties liable to him on the note : Cf. O. I, r. 6, 
C. P. Code; ?s. 37 and 38 Neg. Ins. Act. It is a fundamental prin- 
ciple of the law relating to negotiable instruments that no one whose 
name does not appear on the instrument can be held liable thereon : 
Maruthamuthu v. Kadir, 1. L. R. (1938) Mad. 568 (F. B.). For right 
of an allottee on partition, see Chinna Ghonchu lleddi v. Subbaroya 
Cketti, 1937 M. W. N. 134 ; Virappa v. Makadevappa, A. 1. R. 1934 
Bom. 356. For when a firm would be liable on a promissory note 
executed by a partner, see Kwong Hip Lone Saw Mills v. 0. A, Af. A, L, 
Firm, A. 1. R. 1933 Rang. 131 ; Skaranbasappa v. Rachappa, A. 1. R. 
1933 Bom. 101. 

(u) Reference : Suhramanian Oheitij v. Muthia Ohelty, (1912) I.L.R. 35 Mad. 

639 (A promissory note in consideration of a pre-existing debt is only 
a coriiditional payment ; and if the note remain in the hands of the 
original payee when it is dishonoured, the original debt revives. If, 
however, the note had been endorsed to a third party a suit on the 

152 
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1. The defendant was plaintiff's agent of carrying 

on bnsiness on plaintiff's behalf from to 

2. One A.6. of owed Rs to the plaintiff 

in his said business. 

3. On 19..., the defendant, in the course of his em- 

ployment as the plaintiff^s agent, took from the said A.B. a negoti- 
able promissory note for the amount of the debt in the name of*a 
third party, a man named C.D., and delivered the said promissory 
note to the said C.D. 

4. The plaintiff came to know of the said promissory note on 

and on that date the defendant verbally promised to 

obtain possession of and deliver the said promissory note to the 
plaintiff after getting it duly indorsed in plaintiff^s favour by the 
said C.D. 

5. The defendant has not got the promissory note indorsed 
as aforesaid and has not made over the same to the plaintiff 
although a reasonable time has elapsed within which to perform 
his obligation. 

6. By reason of the premises the plaintiff has suffered damage. 

Particulars : 

Principal sum Rs. 

Interest at per cent, as mentioned in the 

promissory note from to 

•.a......... ... ... ... ... ... ,, 


The plaintiff claims — 

Rs damages. 


Total Rs. 


original debt would not be maintainable.). The defendant by taking 
the note in the name of a third party and allowing it to remain in 
his poBsession and neglecting it to hand it over to the plaintiff, put 
it out of the plain tid's power to sue the debtor on the original consi- 
deration. The plaintiff is entitled to claim from the defendant the 
amount for which the debtor has executed the note. He cannot main- 
tain a suit against the debtor on the original debt so long as it re- 
mained in the hands of a third party.) 'A moment's consideration 
will show tliat the Courts would not be administering justice if they 
did not hold this to be the case, because otherwise you could sue for the 
* price of goods, while another man, through possession by your act of 
the negotiable instrument which had been given for the price, could 
make the debtor pay the amount over again."), follg. A debtor j In 
re : (19q^) L.R. 1 K J^. 344, 350. 
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PLAINT, 

513 . 

PROMISSORY NOTE. 

CLAIM on a Promissory Note executed by an Agent tor and on 
behalf of his Principal, (v) 

1. On 19..., the defendant No. 1 for and on behalf 

ot the defendent No. 2 executed in favour of the plaintiff a promis- 
sory note for Rs repayable on demand with interest at 

per cent, ^per annum, 

2. Before and at the time of making the said note, the defend- 

ant No. 1 verbally represented to the plaintiff that he had been 
authorised by the defendant No. 2 to borrow the said sura by execut- 
ing a promissory note for and on his behalf. The plaintiff on 
the faith of the said representation and induced thereby advanced 
the said sum to the defendant No. 1 and accepted from him the said 
promissory note. * 

3. The said loan still remains unpaid. 

Particulars of claim : 

The plaintiff claims — 

1. Judgment for Rs against the defendant 

No. 2. 

2. Alternatively, judgment for Rs against the 

defendant No. 1 as damages for breach of warranty of 
authority. 

DEFENCE. 

514 . 

PROMISSORY NOTE. 

DEFENCE by Maker to a Claim by Payee on a 

Promissory Note, (w) 

The defendant may take one or more of the following defen- 
ces ; — 

1. The defendant denies thsit he made the promissory note 
sued on. 

(v) Liability ot principal : To make the principal liable the promissory 

note must be signed for and on behalf of the principal. Where a person 
signs simply as agent and attorney to another, such words may be 
regarded as merely descriptive and he would be personally liat^le on the 
note : Whirendra v, Nuihehary^ (1932-33) 37 C. W. N. 296 ; Ssdasuk 
JanU Das v. Sir Kishan Pershad^ (1919) I. L. R. 46 Cal. 663. 

(w) Defonee ot total absence of consideration : Sec. 43, Neg. Ins. Act. 

Cf. Proviso (1) to Sec. 92, Ind. Evid. Act and See. 25 iOf the Ind. Coot. 
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2. The defendant did not receive any consideration for the 
said note. The promissory note sued on was obtained from the 
defendant upon a representation by the plaintiff that the snm of 


Rs was owing from the defendant to the plaintiff by 

virtue of whereas no such sum was owing. 


3. The defendant received only part of the consideration men- 
tioned in the said note, namely, Rs * 

4. The defendant made the said note for and on account of the 
price of 5 tons of cement to be delivered by the plaintiff to the 

defendant by the 19..., and the plaintiff failed to deliver 

the said goods or any part thereof (or, the plaintiff delivered only 
2 tons and failed to deliver the rest). 

5. The defendant made the said note for and on account of the 
plaintiff giving evidence for the defendant in a criminal case (or, 
state any other consideration for the note, showing illegality). 

6. The said note was obtained by fraud. (Give particulars). 

7. The said note was obtained by coercion. (Give particulars). 

8. The said note was rendered void after issue by a material 

alteration, namely, by the alteration of the date from 19... 


to 19,,, without the knowledge or authority of the defend- 

ant. 

9. On 19..., before the making of the said note, the 


plaintiff had agreed in writing to purchase certain properties from 
the defendant and the amount mentioned in the said note was the 
earnest money which the plaintiff paid for his purchase. At the 
time of the making of the said note it was verbally agreed between 
the plaintiff and the defendant that the said note was to be acted 
upon only in case of failure on the part of the defendant to complete 
the transaction. The sale fell through on account of the plaintiff’s 
default and the earnest money was therefore forfeited. 


Act. Bee 'Total absence or total failure of coDside ration* under ''Special 
Defences", Pt. II,. Chap. XVII, p. 395. As to onus of proof, see 
Narasamma v. Veerraju, (1935) I. L. R. 58 Mad. 841. 

(w) Defence of partial absence of consideration : Secs. 44, 45, Neg. Ins. Act. 
See 'Partial absence or partial failure of consideration* under "Special 
Defences”, Pt. II, Chap. XVII, pp. 396. 397. 

(w) JDcfence of total or partial fallnre of eonslderatlsn : Sec. 43, Neg. Ins. 

Act. Cf. Proviso (1) to Sec. 92, Ind. Evid. Act and see notes above. 

(w) Defence of Illegality of consideration : Secs. 23 and 24, Jnd. Cont. Act. 
See 'Illegal consideration’ under "Special Defences", Pt. II, Chap. XVII, 
pp. 398-^100, « 
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10. The said note has been discharged by payment. 

{Oive particulars of payment). 

11. The defendant was a minor at the time of making of the 
said note. 

13. On 19..., the plaintiff accepted from the defend- 

ant certain jewellery (specify the same) in full satisfaction of the 
amount due on the said note. 

13. The note sued on was payable at and was not 

presented there for payment. 


(w) Defence that the note was obtained by fraud : Sec. 17, Iiid. Corit. Act. 
Cf. Proviso to Sec. 92, Ind. Evid. Act. See ’Fraud* under '^Special 
Defences'*, Ft. II, Chap. XVII, p. 412. Cf. Raza AH v. Rabat Eusain, 
A.I.B. 1933 All. 754 (Presumption under S. 118 how rebutted). 

(w) Defence of material alteration : Sec. 87, Neg.Ins.Act. As to what con- 
stitutes material alteration, see Krisna Kisor y.Sreemati Nagendrabala, 
(1920-21) 25 C.W.N. 942 ; Oour Ghamha v. Prasanna Kumar, (1906) 
I.L.R. 33 Cal. 812. Alteration of a date is a material alteration : 
Namdev v. Swadeshi Mandali, A.I.B.»1926 Bom. 491 ; Iqbal Bahadur v. 
Doorga Prasad, A.I.B. 1935 Oudh 434. In case of material alteration 
the plaintiff is not entitled to any decree— not even for the amount ad- 
mitted to bo borrowed by the defendant : Laduram v. Bansidhar^ (1937) 
I.L.B. 16 Pat. 527. He is not entitled to a decree on the original cause 
of action : Sheo Kayak v. Babau, A.I.B. 1937 All. 439. Where a party 
sues on an instrument which, on the face of it, appears to have been 
altered, it is for him to show that the alteration has not been properly 
made : C. S, Pillay v. K. K. Konar, A.I.B. 1935 Rang. 131. Cf. Krushna^ 
eharana v. Oourochandro, (1939) 2 M.Tj.J. 686. See ‘Alteration* under 
^‘Special Defences”, Pt. II, Chap. XVII, pp, 385, 386. 

(w) Defence of condition precedent to the attaching of obligation : It is 
necessary to distinguish a collateral agreement which alters the legal 
effect of the instrument from an agreement that the instrument should 
not be an effective instrument until some condition is fulfilled, or, to 
put it in another form, it is necessary to distinguish an agreement in 
defeasance of the contract from an agreement suspending the coming 
into force of the contract contained in the promissory note. Where the 
promissory note is, by the express terms, payable on demand, that is at 
once, the obligation under the note attaches immediately. A collateral 
agreement not to make demand until certain specified condition is ful- 
filled has the intention and efifect of suspending the coming into force 
of that obligation, which is the contract contained in the promissory 
note. Thus, the oral agreement constitutes a condition precedent to 
the attaching of the obligation and is within the terms of Proviso 3 of 
Bee. 92 of the Evid. Act : Rowland v. Adm.-Oeneral of Burma, A.I.B. 
19^8 P.G. 198 ; Umrao Singh v. Raunak Singh, A.I.B, 1939 Pat. 495 ; 
Walter UitcheU v, A. K. Tennent, ^ (1925) I.L.B, 52 Cal. 677 ; Tyabi 
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615 . 

DEFENCE. 

PROMISSORY NOTE. 

DEFENCE by Maker to a Claim by Indorsee on a Promissory 

Note, (x) 

The defendant may, amongst others, take the following defences : 

1. The plaintiff is hot a hona fide holder in due course. The 
note sued on was obtained from this defendant by the payee by 

Trading Co, v. Okulamali I.L.R. (1939) Kar. 523 ; Chhaganlal v. 
Jagjiwandas, A.I.K. 1940 Bom. 54. 

(w) Defence of want of eapaelty : Cf. Sec. 26, Neg.Ins^Act. A promissory 
note executed by a minor is void : Ma Unit v. Haskin Ebrahim, (1919) 
38 M.L.J. 353 (P.C.). Even where an infant has induced a person to 
contract with him by means of a false representation that he was of full 
age, he is not estopped from pleading his infancy in avoidance of the 
contract. Though Sec.* 115, Evidence Act, is general in its terms, it 
must be read subject to the provisions of the Contract Act declaring a 
transaction entered into* by a minor to be void : Khan Giil v. Lakha 
Singkt (1928) I.L.R. 9 Lah. 701 Ramanuja v. Qopalan^ A.I.R. 1934 
Mad. 561. A minor is not precluded by Sec. 120, Neg.Ins.Act. from 
denying the , validity of the note on the ground of want of capacity. 
The Courts may require the minor to return the benefit he has received : 
See ‘Minor’ under ‘^Classes of Persons”, Pt. II, Chap. IX, pp. 197-205. 
(w) Defence of accord and satisfaction : See under ’'Special Defences,” 
Pt, II, Chap. XVII, pp. 381-383. 

(w) Defence of non-presentment : Sheikh Mohammad v. Abdul Majid, (1937) 

I.L.R. 18 Lah, 580. 

(x) Defence that the plaintiff Is not a holder In due course : Bee. 58, Ncg. 

Ins. Act. Under Sec. 58, when a negotiable instrument has been ob- 
tained from any maker by fraud or for an unlawful consideration, the 
ordinary presumption that the holder is a holder in due course is rebut- 
ted and the case comes under the proviso to Sec. 118 (g) and the burden 
of proving that the holder is a holder in due course lies upon the holder. 
As required by S. 9, the holder has not only to show that he is a holder 
for value but further he has to show that he became the holder of the 
instrument before it became payable and without having sufiicient cause 
to believe that any defect existed in the title of the person from whom 
he derived his title : Ramanadan v. Qundu, A. I. R. 1928 Mad. 1238. 
Unless a person proves that he is a holder in due course within the 
meaning of Sec. 9, he cannot have any higher or superior rights against 
the drawer than the intermediate holders themselves would have, and 
fiiat the person knows of the defect of title of the intermediate holders 
is enough to disentitle that person to the benefits of a holder in due 
course : Kurundaliammal v. Kunhi Kannan, A. I. R. 1930 Mad. 141. Cf. 
B($nku Be^ari y . Seey,^ of State, (1909) I. L. R. 36 Cal. 239. Where a 



1216 


iV. ] Ponm of Pleadings 

means of an offence or fraud, or for an unlawful consideration (giving 
particulars in each case), or that the plaintiff was aware that the 
defendant had paid the payee (indorser) in full before the indorse- 
ment. 

Or, 

The defendant is not the maker of the note sued on. The signa- 
ture on the note purporting to be his signature is a forgery. 

DEFENCE. 

5ia 

PROMISSORY NOTE. 

DEFENCE by Indorser to a Claim by Indorsee on a 
Promissory Note, (y) 

1. The note sued on was not presented for payment. 

2. The note sued on was payable at and was not 

presented for payment at that place. 

51. The note sued on was not presented for payment within a 
reasonable time after it was received by the plaintiff. 

4. The defendant did not receive the alleged or any notice of 
dishonour of the note sued on. 

note payable on demand is negotiated, it is not deemed to be overdue » 
for the purpose of affecting the holder with defects of title, of which ho 
had no notice, by reason that it appears that a reasonable time for pre- 
senting it for payment has elapsed since its issue : 1). N. Shaha S Co, 
V. Bengal National Bank, (1920) I. L. R. 47 Cal. 861, 864. Where an 
endorsee of a promissory not payable on demand is not aware that the 
promissory note has been discharged or that any demand was made, he 
must be deemed to be a holder in due course even if as a matter of fact 
the endorsement in his favour was made after the discharge : Venkata- 
ratnam v. Kanakasimdara, A. I. R. 1936 Mnd. 879. Of. Shaftabucldin v. 
Venkatachalam, A. I. R. 1938 Mad. 911. Where an endorsee is not 
proved to be a holder in due course, he is entitled only to such rights as 
the endorser of the note had : Pappi Amnia v. Rama Iyer, A. I. R. 1937 
Mad. 438. 

(x) Defence of forgery : See Bhashyam and Adiga’s Neg. Ins. Act, 7th Ed., 
pp, 321-324. 

(x) Statutory estoppel against maker : See Ss. 120, 121 Neg. Ins. Act, and 
^Statutory estoppel* under '‘Special Defences*’, Ft. II, Ch. XVII, pp. 
4C7-408. The maker cannot in a suit by an indorsee from the payee, 
question the title of the indorsee or the payee on the ground that the 
payee was only the benamdar, or on the ground that tlici e was no delivery 
to the person whose name appears as payee : Sinnachami Gheitiar v. 
Bamastoami Chettiar, A. I. R. 1939 Mad. 858. 
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5. The defendant indorsed the note sned on adding the words 
“without recourse”. 

6. The liability of the defendant on the note sued on has been 

discharged, because the plaintiff, without the consent of the defend- 
ant, destroyed or impaired the defendant’s remedy against 

a prior party, by striking out that prior party’s name. 

DEFENCE. 

Sir- 

PROMISSORY NOTE. 

DEFENCE by Maker to a Claim by Payee on the Original 
Consideration, (z) 

1. The defendant denies the verbal agreement mentioned in 
paragraph 1 of the plaint. 

2. The defendant says that there was no agreement between 
the parties independently oC the note mentioned in paragraph 2 of 
the plaint. 

3. The said note is insulHciently stamped. 

4. Further, the said note was rendered void after issue by a 
material alteration, namely, by the alteration of the date from 

to without the knowledge or authority of 

the plaintiff. 


(y) Defence of non-presentment : See Ss. 64-75, Neg. Tns. Act. See notes 
under Form No. 514.. 

(y) Defence of non- presentment within a reasonable time : S. 74, Neg. Ins. 
Act. 

(y) Defence that no notice of dishonour was given : B. 93, Neg. Ins. Act. See 
notes ‘Liability of indorser’ under Form No. 511. 

(y) Defence of exclnslon or limitation of* liability by express words In the 
Indorsement : S. 51, Neg. Ins. Act. 

(y) Statutory estoppel ^against Indorser : S. 122, Neg. Ina Act. Of. Bishen 

Ghand y. Kishore Singh, (1883) I. L. R. 5 All. 302 (where the indorser 
was estopped from setting up the forgery of a hundi as a bar to the 
suit). The indorser, however, is not estopped from denying the validity 
of the instrument : Alagappa Gketty v. Alagappa Cheity, (1921) I. L. R. 
44 Mad. 187. 

(z) Defence that there was no agreement Independently of the note : See 

notes under Form No. 510. 

(z) Defence of material alteration : A plaintiff suing on a promissory note 
with which he has tampered is not entitled to a decree on the original 
consideration: Laduram v. Bansidhar^ (1937) 1. L. R.,16 Pat. 527 ; 
Bindeshry v. Per gas Singh, A. I. R. 1939 Pat. 255. See “Alteration” 
under “Special DefencyMs”^ Pt. 11, Ch*. XVII, pp. 385, 386. 
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PLAINT. 

518 . 

RECTIFICATION. 

Of Instruments : Mutual Mistake. 

CLAIM to have a Wrong Description in a Sale Deed rectified, (a). 

1. By an agreement in writing, dated the defendant 

agreed to sell and the plaintiff agreed to purchase 8 biswas of land 

situate in mahal and entered in Khata-Khewat No. 2 in 

Mouza 

2. In the sale deed which was executed by the defendant on 

pursuant to the said agreement, it was by mutual 

mistake recorded that the property sold was entered in Khata- 
Khewat No. 1. 

3. On the plaintiff applied to the Revenue Court for 

mutation of his name in respect of the said 8 biswas of land but, on 
the objection of the defendant that there had been no sale in favour 
of the plaintiff in Khata-Khawat No. 2, the said application was 
dismissed on 

4. The said sale deed in so far as it purports to record that the 
property sold was entered in Khata-Khewat No. 2 does not truly 
express the common intention of the parties thereto, who were under 
a common mistaken supposition that their intention was rightly 

(a) Gronnds for reetlffcatloii of Instruments : Sec. 3b Sp.Rcl.Act, 1877 : 
‘'When, through fraud or a mutual mistake of the parties, a contract 
or other instrument in writing does not truly express their intention, 

Where there is no mistake or fraud and the alteration was 

made with the knowledge of both the parties, the plaintiff is not entitled 
to any relief : Mahomed Eusuff v, Umedali, (1934) 59 C.L.J. 360. In 
order to justify rectification there must be proof of a common intention 
different from the expressed intention and a common mistaken supposi- 
tion that the intention is rightly expressed in the instrument ; it 
matters not by whom the actual oversight or error was made which 
caused the expression to be wrong : Depin Krishna v. Priya Brata, 
(1921-22) 26 O.W.N. 36, 44, 

(a) Reetitleatlon of Instruments— 'limits of : There cannot be any rectifica- 
tion of an instrument where third parties have acquired rights in good 
faith and for value. Thus, a second mortgagee who has advanced 
money with the knowledge of a mutual mistake of fact between the 
mortgagor and the first mortgagee as to the subject-matter of the first 
mortgage has notice of that mistake of fact and cannot plead that he 
acquired his rights in good faith under section 21, Specific Belief Act : 
Mahadeva Aiyar v. Qopata Aiyar, (1911) I.L.R. 34 Mad.' 51, folld. in 

153 
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expressed in the said instrament. The said sale deed onght therefore 
to be rectified in order to bring it into conformity with the prior 
agreement. 

The plaintiff claims — 

That the said sale deed be rectified by substitating the 
words Khata-Khewat No. 2 in place of Khata-Khewat No. 1, 

Sheikh Barsati v. Sarju Prasad, A.I.R. 1939 Oudh 10 (case of vendor 
and vendee). 

(a) Reetltieation of instraments after decree : The proper course is first to 
get the deed rectified, then to amend the plaint and then to apply for 
review of the decree or amendment of that decree under Sec. 152 of the 
Code of Civil Procedure : Per- Reilly J., in Latchayya v. Seethamma, 
(1932) C2 M.L.J. 350, 358. In a Calcutta case, Mookerjee J., held, “If 
there is a mutual mistake in a mortgage in the description of property 
and the same mistake is reproduced Jn the decree, equity may go back 
to the original transaction and reform both the mortgage and the 
decree so as to make them conform to the intention of the parties con- 
cerned, but in a case where the decree has been executed and title has 
passed to a purchaser, frpsh considerations may arise : Bepin Krishna 
V. Priya Brata^ (1921-22) 26 O.W.N. 36, dissented from in Latchayya v. 
Seethamma, supra. In a Patna case, Wort J., held, that a suit for recti- 
fication of decree in a previous suit and for delivery of possession in 
accordance with the rectified decree could not be sustained in this 
country any more than it could be in England : Mahindra v. Mt. Lai- 
Jhari, A.I.R. 1931 Pat. 296. Cf. Kaxim AH Khan v. Om Prakash, A.I.R. 
1937 All. 731. 

(a) Where rectification not necessary : Where the contract was for pur- 
chase of a full cargo of kerosino oil, and the defendant fraudulently 
inserted in the bought and sold notes the words, **100,000” cases, where- 
as the cargo really consisted of **125,000” cases, and the plaintiff sued 
for the whole of the said cargo, the Judicial Committee held, “The 
plaintifi's case rested not on the bought and sold notes which he was 
there to repudiate, but on the perfectly competent evidence which while 
disproving the bought and sold notes, proved the contract, which they 
falsely purported lo record. For this case no rectification was needed 
and it was not touched by the 92nd Section of the Evidence Act : Durga 
Prosad v. Bhajan Lall, (1904) I.L.R. 31 Cal. 614, 626 (P.C.). Cf. 
Sooramma v. Venkayya^ (1938) 1 M.L.J. 806. (When the substantial 
relief prayed for by the plaintifi is not rectification of the deed but some 
other relief which he is entitled to claim under the law on the basis of 
the transaction which he seeks to enforce, it is not necessary to ask for 
rectification.). 

(a) BHitaal mistake and unilateral mistake— distinction between : Where 
there is unilateral mistake, rectification is refused on the ground that if 
the Court were to reform the writing to make it accord with the intent 
of one party only to ^e agreement, who averred and proved that he 
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PLAINT. 

519 * 

REGISTRATION. 

Claim tor Registration of a Document under Sec. 77 
ot the Registration Act. (b) 

1. At all material times the defendant C.D. was the certificated 
guardian of the defendant A.D., a minor. 

3. On the defendant C.D., as such certificated guar- 

dian, executed a deed of conveyance in favour of the plaintiff for 
the price of Rs. 500/-, in respect of a certain immovable property 

situate at fully described in the Schedule hereto 

annexed. 

3. On the said deed of conveyance was duly pre- 

sented by the plaintiff for registration before the Sub-Registrar 
of 


signed it, as it was written by mistake, when it exactly expressed the 
agreement as understood by the other* party, the writing when so altered 
would be just as far from expressing the agreement of the parties as it 
was before, and the Court would have engaged in what would be 
singular task for a Court of Equity to undertake, namely^ doing right 
to one party at the expense of a precisely equal wrong to the other : 
Bepin Krishna v. Priya Brata, (1921-22) 26 C.W.N. 36, 43, 44. Mutual 
mistake is an equitable remedy or defence and is available to a plaintiff, 
where the equitable remedy of rectification or cancellation is sought 
and to a defendant against whom an equitable remedy, e.g.f specific per- 
formance is sought. If remedy sought is equitable, it is open to equit- 
able defences : Sayamma v. Venkata Reddy, (1931) l.L.K. 54 Mad. 973. 

(a) Specific performance of rectified contract : Sec. 34, Sp. Rel. Act. 

(a) Limitation : Arts. 95 and 96, Ind.Lim .Act ; Bejoy v. Secy, of State, (1918) 

48 I.C. 972 ; Qopal v. Arura, (1901) P.R. No. 62. For limitation, where 
no rectification is necessary, see Sooramma v. Venkayya, (1938) 1 M.L.J. 
806. 

(b) Cause of Action : Raj Lakhi v. Debendra, (1897) I.L.R. 24 Cal. 668 (case 

where a document was executed by the certificated guardian of a minor 
in contravention of the terms of permission accorded by the District 
Judge and the registration was refused on the ground of the invalidity 
of the document : Held— In suit under Sec. 77 of the Registration Act, 
the Court cannot go into any matter affecting the validity of the docu- 
ment apart from its genuineness.) ; Dwijendra v. Joyes, (1924) 39 C.L.J. 
40, folid. in Abdul Qafur Bhuiya v. Badial Haque, (1932) 55 C.LJ. 
107, 110 (In a case instituted under Sec. 77 the (Jourt is not* concerned 
with the validity but with the genuineness of the documents sought to 
be registered, that is, whether the document has been executed by the 
person by whom it is alleged to have been executed.) ; U Te Zain v. 
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4. The defendant C.B. contended before the Sub-Registrar that 
in execnting the said deed for Rs. 500/- he had exceeded the permis- 
sion given to him by the Court for selling the property at a price 
not less than Rs. 600/-. The Sub-Registrar thereupon refused to 
register the deed. 

5. Thereafter on the plaintiff appealed against the 


said order of the Sub-Registrar to the Registrar of dis« 

trict under Sec.77 of the Registration Act but, on ,the said 


Registrar also refused to register the deed on the self-same ground. 
The plaintiff claims — 

Decree directing registration of the document. 

Daw Thaung, A.I.E. 1938 Bang. 176 ; Ramaswami Ckeitiar y. Srinivasa 
Pillai, (1933) 66 MXJ. 424 ; Barhha Nath v. Shiv Ram, (1927) I.L.R. 8 
Lah. 208, 211. (lu a suit under Sec. 77, the Court will not consider 
whether the document was obtained by fraud, misrepresentation, 
undue influence, or coercion); Prosunnav. Mothoora^ (1885) 15 Buth. 
W.R. 487 \U Te Zain v. Daw Thaung, supra. (Under Sec. 77, the Court 
will not consider whether the transaction was a benami.) ; Selamatulla 
Chaudhuri v. Akiar-er-Nessa, (1931) LL.B. 58 Cal. 681, 684. Nor the 
Court will consider that a document executed by an illiterate pardana- 
shin woman was inoperative, the sale not having been fully explained to 
and understood by her : Ahdul Qafur Bhuiya v. Radial Hague, (1932)55 
C.L.J. 107. Nor will the Court consider that the document was void for 
want of consideration : Balambal v. Arunachala, (1895) I.L.E. 18 Mad. 
255,256. 

(b) Limitation : Under Sec. 77, tlie suit must be brought within 30 days 
after the making of the order of refusal. In computing the period of 
limitation the day on which the order refusing to register the document 
was passed ' ought to be excluded : VenkataramaGhandra Rao v. 
Veerama, (1899) 9 M.L.J. 107 ; Ahdul v. Latifimnessa, (1903) I.L.R. 30 
Cal. 532 ; Sheik Sajedy. Sarada Prosad, (1912-13) 17 C.W.N. 585 ; cf. 
Abdul AH y. Mirja Khan, (1904) I.L.E. 28 Bom. 8. 

(b) Jurisdiction: Under Sec. 77, the suit may be instituted in the Civil 
Court within the ^ocal limits of whose jurisdiction is situate the office iii 
which the document is sought to be registered : Ramu Aiyar v. Sankara 
Aiyar, (1908) I.L.R. 31 Mad. 89, 94, 95 (F.B.) ; Aa/imucfdm v. Sahib- 
uddin , (1920) I.L.E. 47 Cal. 300, 315 (F.B.), 

(b) Parties to suit : Ihe parties to the document are necessary parties : 
Baikuntha Shil v. Sarat Chandra, (1925) 89 l.C. 57 (Cal.) ; Prasanna 
Ram Ohosh v. Anfar AH, (1933-34) 38 C. W.N. 900. Registering Officer 
is not a necessary party : Radhakiasen v. Ohooneeloll, (I880j I.L.R. 5 Cal. 
445. 

(b) Court fee : Rs. 10/- under Art. 17 (vi) of the Second Schedule of the 
Court Fees Act, but the amount has been increased by thd local enact- 
ments. 
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PLAINT. 

5SO. 

SALE OF GOODS. 

1. Seller v. Buyer. 

CLAIM by Seller tor Price of Goods sold and delivered, (c) 

L. On October 10th, 19..., the plaintiff, at defendant's request, 
B<Ad and delivered to the defendant 200 bags of wheat weighing 
400 maunds at Rs. 10/- per bag. 

2. On the defendant paid Rs towards the price 

of the said goods and verbally promised to pay the balance within 
a week but has not paid the same. 

Particulars of claim : 

200 Bags at Rs per bag Rs. 

19... Paid „ 


Balance due ... Rs. 

The plaintiff claims — 

(1) Rs 

(2) Rs interest by way of damages, at the rate of 

per cent, per annum^ from ....to 

(3) Further interest. 

(b) Suits valuation : Qolam Rahaman Mandal v. Sabekjan Bibij (1926) l.L.R. 
53 Gal. 1023 ; Ramu Aiyar v. Sankara Aiyar^ (1908) I.L.K. 31 Mad. 89 
(F-B.). 

(b) Joinder of claim : In a suit under Sec. 11, no other claim such as a claim 

for possession, refund of consideration money, etc. can be joined with 
the prayer to enforce registration : Dwijendra v. Joges, (1924) 39 C.L.J. 
40 ; Pfobadha Ooalini v. Bafika Behari (1932) 56 C. L. J. 413 ; Bal 
Kiahen Daa v. Beohan Pandey, (1932) 1. L. B. 54 All. 68 ; c£. Venkata^ 
ramaohandra Rao v. Veerama^ (1899) 9 M. L. J. 107 (where other 
claims were joined and the Court directed the plaintiff to amend the 
plaint). 

(c) Seller's right to sue for price : Sec. 55, Ind. Sale of Goods Act, 1930. 

For distinction between 'sale' and ‘agreement *o£ sale’, see Viihaldaa 
Vishram v. Jagjivan Qordhandaa^ A.l.R. 1939 Bom. 84. 

(c) Interest : In the absence of a contract to the contrary, the Court may 
award interest at such rate as it thinks fit on the amount of the price 
from the date of the tender of the goods or from the date on which 
the price was payable : Sec. 61 (2), Ind. Sale of Goods Act. 1930. 

(c) Limitation : Art. 52, Ind. Lim. Act : 3 years from the date of the 
delivery of the goods, where no fixed period of credit is agreed upon. 
Under Article 53, where goods are sold and delivered to be paid after 
a fixed period of credit, the suit must be filed within 3 years from the 
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PLAINT. 

5 ^ 1 . 

SALE OF GOODS. 

1. Seller v. Bnyer. 

CLAIM by Seiler for Price of Goods sold and delivered when 
no Price fixed (d) 

e 

1. On the plaintiff at the defendant's reqnest 

(oral or in writing, as the case may be) sold and delivered to the 
defendant at 100 mannds of Java sugar. 

2. The goods were reasonably worth Rs 

3. On 19..., the plaintiff submitted a bill to the 

defendant for the said amount. 

4. The defendant has not paid tho said amount or any part 
thereof. 

The plaintiff claims — 

(1) Rs 

(2) Rs interest by way of damages, at the rate of 

pe?' cent per annum^ from to 

(3) Further interest. 

date the period of credit expires. Cf. Helps v. Winterbottom, (1831) 2 B. 
& Ad. 431 ; K M, P. R, N, M, Firm v. Somasiindaram, (1925) I.L.R. 
48 Mad. 275 ; Bhima Mal v. Kahmat Ullah, A.I.U. 1931 Lah. 309. 

(c) Jurisdiction : As regards the place of suing in contracts of sale, see 

sub-heading, 'Contract of sale’ under **Cause of action and place of 
suing," Ft. II, Chap. XI. 

(d) Reasonable price : flection 9 of tho Ind. Sale of Gkx)ds Act, 1930 : 

*'(1) The price in a contract of sale may be fixed by the contract or 
may be left to be fixed in manner thereby agreed or may be determined 
by the course of dealing between the parties. (2) Where the price is 
not determined in accordance with the foregoing provisions, the buyer 
shall pay the seller a reasonable price. What is a reasonable price is a 
question of fact dependent upon the circumstances of each particular 
case.’* Where the goods are such that there is a market for them, the 
market price will ordinarily be taken as the evidence of what is the 
reasonable price of the goods, though not conclusive, as accidental 
circumstances may make the contract price unreasonable in the parti- 
cular transaction: Acebaly. Levy^ (1834) 10 Bing. 376, 383. Cf. 
Jhamandas v. Tirathdas^ A.I.B. 1933 Sind 404 (In a contract for sale 
*of goods, if before goods are tendered customs duty is increased, the 
seller is entitled to claim the excess duty imposed from the buyer upon 
payment of the said duty.). 

(d) Ipterest : ^ Bee. 61, Ind| Sale of Goods Act, 1930. 



Pt* IV; ] Forms of Pleadings 1220 

PLAINT. 

582 . 

SALE OF GOODS. 

1. Seller v. Buyer. 

CLAIM by Seller for Priee of Goods sold and delivered when 
Price was to be fixed by the Valuation of a Third Party (e) 


1. By a contract in writing, dated the plaintiff sold 

and agreed to deliver to the defendant at certain house- 


hold furniture, specified in Schedule hereto, on 

upon the term that the price would be fixed by the valuation of 

of one Mr within one week from the date of delivery, 

and to be payable within one week from such valuation. 

2. Pursuant to the said agreement, the plaintiff delivered, and 

the defendant received, the said furniture on at 

3. The said Mr has not made the said valuation 

although called upon by the plaintiff in writing, dated 

to do so. 

4. The goods are reasonably worth 

5. On the plaintiff verbally (or, in writing, as the 

case may be) demanded payment of said sum from the defendant. 

6. The defendant has not paid the said sum or any part thereof. 

The plaintiff claims-^ 

(1) Ra 

(2) Rs interest by way of damages, at the rate 

of per cent, per anmimj from .....to 

(3) Further interest. 

PLAINT. 

523 . 

(d) Limitation ; Art. 52, Ind. Lim. Act, 1908. Of. Mukat Lai v. Oulab, 

A.I.R. 1931 All. 229 (Time begias to run from the date of sale.). 

(e) Cause of action : Section 10, Ind. Sale of Goods Act, 1930, provides : 

^*(1) Where there is an agreement to sell goods on the terms that the 
price is to be fixed by the valuation of a third party and such third 
party cannot or does not make such valuation, the agreement is thereby 
avoided : Provided that, if the goods or any part thereof have been 
delivered to, and appropriated by, the buyer, he shall pay a reasonable 
price therefor. (2) Where such third party is prevented from making 
the valuation by the fault of the seller or buyer, the party not in fault 
may maintain a suit for damages against the party in fault." 

(e) Interest : Sec. 61, lnd.Sale of Goods Act, 1930. 

(e) Limitation : Art. 53, lnd.Lim.Act, 1908. , 
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SALE OF GOODS. 

1, Seller v. Buyer, 

CLAIM by Seller tor Price of Goods sold and delivered to be 
paid tor by a Bill, (f) 

1, By au agreement in writing, dated it was agreed 

that the plaintiff should sell to the defendant certain plants, mate- 
rials and tools (fully described in Schedule hereto) at the price 

of Rs and that the defendant instead of paying the price in 

cash would give the plaintiff a bill of exchange payable 3 months 
from the date of delivery. 

2, Under this agreement the plaintiff, on delivered 

the said articles to the defendant, and the defendant gave the 
plaintiff a bill of exchange which was dishonoured, of which 
the defendant has had due notice. 

The plaintiff claims — 


(1) Rs jfrice of the goods. 

(2) Rs interest by way of damages, at the rate of 


per cent, p%r annum^ from to 

(3) Further interest. 

PLAINT. 

524 . 

SALE OF GOODS. 

1. Seller v. Buyer. 

CLAIM by Seller tor Price of Goods sold and delivered when the 
Price was to be determined in Manner agreed, (g) 

(f) Reference : Under Sec. 45 (1) (b) of The Ind. Sale of Goods Act, 1930, ‘The 
seller of goods is deemed to be an ^'unpaid seller" within the meaning 
of this Act. when a bill of exchange or other negotiable instrument has 
been received as conditional payment, and the condition on which it was 
received has not been fulfilled by reason of the dishonour of the instru* 
ment or otherwise.’* 

(f) Limitation : Art, 54, Ind.Lim.Act : For the price of goods sold and 
delivered to be paid for by a bill of exchange where no such bill is given, 
the limitation is 3 years from the time when the period of the proposed 
bill elapses. The seller can only sue for the price when the bill if given, 
would have matured. Of. Gordon v. Whitehouae, (1856) 18 C.B. 747. 

(f) Interest : S. 61, Ind. Sale, of goods Act, 1930. 

(g) Reference : Orchard v. Simpson, (1857) 2 C. B. N. S. 299 (In this case 
^it was contended on behalf of the defendant that the canvas of the 
qualities used in making the tent were. tprocur able at lesser price per 
yard than what the plaintiffs had charged. Oockbui^ G. J., held, 
"We think the words "market value'* in this contract must be taken 
to meai\ the price ef the commodity in the market as between the 
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1. By an agreement in writing, dated the plaintiffs, 

tent-makers, agreed with the defendant to make a covering for the 

wooden frame-work situate in with cotton canvas, 

equal in quantity to pattern, and of the market value of 9 annas 
per yard, 24 inches wide, 3 annas to be charged for making up the 
same according to the plan submitted and explained, making 
together the sum of twelve annas yard of 24 inches ; and it was 
agreed that if the market value of the canvas should be less than 
9 annas per yard, the amount {i.e. the difference) should be deducted 
from the total amount calculated at 12 annas per yard. 

2. By the said agreement, the plaintiffs undertook the comple- 
tion of the work by to the satisfaction of one Mr 

3. The work was duly completed to the satisfaction of Mr 

and the finished materials were delivered to the defendant on 


4. On the plaintiffs suT)mitted their bill to the 

defendant. In the said bill the plaintiffs gave the defendant credit 

for Rs paid on and claimed Rs as the 

balance due. 

5. The defendant has not paid any portion of the said balance. 
The plaintiffs claim — 

(1) Rs. 

(2) Rs interest by way of damages, at 

per cent, per (mnuni^ on the said sum, from to 

(3) Further interest. 


manufacturer and an ordinary purcliaser ; that those words are not 
to receive a different interpretation, because a person requiring so 
large a quantity as was wanted in this case, might have purchased 
the canvas at a lower rate. We think the contract is only to be 
construed to mean the ordinary price in the market, irrespective of 
the particular contract.'’). The terra 'raarket* is to be construed with 
reference to the surrounding circurastances : Oharrinffton & Oo. v. 
Woofler, (1914) A. O. 71. Difficulties often occur in detcrrainiAg what 
is a reasonable price or a reasonable rate. These are difficulties which 
the Court is bound to overcome : New Beerbhoom Coal Co. v. Boloram 
Mahata, (1879-80) L. R. 7 I. A, 107, 114. If it is agreed that an article 
is to be made of certain material for a stipulated price, no higher 
price can be demanded on the ground that materials of a better kind 
were^used : Wilmot v. Smith, il828) 172 E. R. 498 N. P. 

(g) Limitation : Art. 52, Ind. Lim. Act, 1908. 

(g) Interest : B. 61, Ind. Bale of Goods Act, 1^30. , 

154 • 
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PLAINT. 

6S5. 

SALE OF GOODS. 

1. Seller v. Bayer. 

GLAIRI by Seller tor Price of Goods bargained and 
sold but not delivered, (h) 

1. On January ISth, 19 the defendant agreed to buy from 

the plaintiff, and the plaintiff bargained and sold to the defendant 

50 bales of jute, then lying on the plaintiff’s godown at 

at the price of Rs per bale, to be paid for within 10 days, 

but not to be removed from the plaintiff's said godown before 
payment. 

2. The defendant has not paid the price of the said goods or 
any part thereof. 

The plaintiff claiihs — 

(1) Rs. price of the said goods. 

(2) Rs interest by way of damages, at per 

cent, per annum^ on the said sum, from to 

(3) Further interest. 


(h) Reference : Sec. 55 (1), Ind. Sale of Goods Act, 1930, under which the 
seller may sue for the price if under the contract of sale the property 
in the goods has passed to the buyer and the buyer wrongfully neglects 
or refuses to pay for the goods according to the terms of the contract. 
Under sub-section (2) of the said section, where under a contract of 
sale the price is payable on a day certain irrespective of delivery and 
the buyer wrongfully neglects or refuses to pay such price, the seller 
may sue him for the price although the property in the goods has not 
passed and the goods have not been appropriated to the contract. If 
the passing of the property depends upon the fulfilment of some con- 
dition and that condition is not fulfilled, the seller, in the absence of an 
agreement that the price should be payable on a day certain irrespective 
of delivery, cannot sue for the price even though the non-fulfilment of 
the condition is due to the default of the buyer : Colley v. Overseas 
Exporters, (1921) 3 K. B. 302 (where unascertained goods were sold 
f. o. b. and seller shipped them to the port of shipment, but, owing to 
failure of the buyer to name an effective ship, he was prevented from 
putting them on board.). On the other hand, if the property in the 
^ goods has passed and the payment of the price depends upon the 
fulfilment of some condition and that condition is not fulfilled owing 
to the default of the buyer then the seller is entitled ,to sue for the 
price : Maekay v. Dick, (1881) 6 A. C. 251, appld. in Harrison v. 
Walker^ (1919) 2 B. 453. In each ease the Court must endeavour to 
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PLAINT. 

526 . 

SALE OF GOODS. 

1. Seller v. Bayer. 

CLAIM by Seller for Price of Goods bargained and sold, where 
• Goods were unascertained at the Date of Contract (i) 

1. At all material times the plaintiff had in his godown 

at a quantity of sugar in bulk, weighing 50 maunds, more 

than sufficient to fill^20 bags. 

2. By a contract in writing, dated 19..., the plaintiff 

agreed to sell and the defendant agreed to buy 20 bags of sugar 

weighing 40 maunds out of the said quantity at Rs per 

maund, delivery on against payment. 

3. On the plaintiff filled up and appropriated to the 

defendant 20 bags of sugar weighing 40 maunds and informed the 
defendant in writing that they were ready and desired him to take 
them away. , 

4. The defendant did not take the goods although he promised 

in writing, dated to do so as soon as possible. 

5. On 19..., the said goods were destroyed by 

accidental fire. 

The plaintiff claims — 

(1) Rs price of the goods. 

(2) Rs interest by way of damages, at .per 

cent, per annum on the said sum, from the date 

of the appropriation aforesaid, to 

(3) Further interest. 


ascertain when it was the intention of the parties that the property in 
the goods, the subject of the sale, was to be transferred : Vithaldaa 
Vishram v. Jagjivan Oordhandas, A. I. R. 1939 Bom. 84. 

(h) Interest : B. 61, Ind. Bale of Goods Act, 1930. 

(i) Reference : Rhode v. Thwaiies, (1827) 6 B. & C. 388 (The appropriation 

having been made by the plaintiff and assented to by the defendant the 
property in the goods passed to the taker and their value might be 
recovered by the plaintiff under a count for goods bargained and sold.) 
refd. to in Juggernath v. E. A. 'Smithy (1907) I. L. R. 34 Cal. 173. Cf. Sec. 
23, Ind. Bale of Goods Act, 1930. The assent of the vendee may be 
given prior to the appropriation by the vendor ; it may be eith«8r ezpresa 
or implied, and it may be given by an agent of the party, by the ware- 
houseman or wharfinger : Per Willes J., in Campbell v. Mersey Docks db 

ffarbour Board, (1863) 14 C. B. N. S. 412 ; Ford Automobiles v. Delhi 

• • 
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PLAINT. 

5sr. 

SALE OF GOODS. 

1. Seller v. Buyer. 

CLAIM by Seller for Damages for Nod -acceptance of 
Goods tendered (j) 

1. By a contract in writing, dated the defendant 

agreed to buy from the plaintiff maunds of to 

Motor, A.I.R. 1923 Bom. 125. Cf. Pignataro v. Qilroy, (1919) 1 K, B. 459 
(Where on a sale of unascertained goods by description, goods of that 
description are unconditionally appropriated to the contract by the 
seller and the seller sends notice of that appropriation to the buyer, if 
the buyer neglects to reply to that notice promptly it must be inferred 
that he assents to the appropriation and on the expiry of a reasonable 
time after receipt of the notice the property must be deemed to have 
passed.). For place of appropriation, see Badische Anilin v. Hickson, 
(1906) A. C. 419. Appropriation and communication thereof to the 
purchaser should both take place before there has been repudiation or 
breach of the contract by either party. No assent by the purchaser 
can be implied by his mere silence after he has actually broken the 
contract. Once a party has by his conduct given an indication of his 
intention not to abide by his contract his neglect or refusal to reply to 
the communications of the otlicr party to the contract thereafter, can 
not amount to an indication of his desire to keep the contract alive. An 
express or implied assent to an appropriation is an indication of such 
an intention ; Bij liaj v. Firm Qobind Pershad, A. I. R. 1925 Lah. 581. 
Appropriation may be used in another sense, vix., where both parties 
agree upon specihe article in which property is to pass, and nothing 
remains to be done in order to pass it : Per Parke B., in Waite v. Bedcer^ 
(1848) 2 Exch. 1. This, however, is not the sense in which the word is 
used in i^ec. 23, Ind. Sale of Goods Act. See Pollock and Mulla's Ind. 
Sale of Goods Act, p. 124. A retention of seller's lien does not nccessarilly 
imply an unconditional appropriation : Firm Raghunath Dass v. Firm 
Ohamandi Lai, A. I. R. 1925 Lah. 586. In case of sale of unascertained 
goods, where ther^ is an agreement between the parties that the seller 
would have right of resale against buyer in breach and the right to 
recover godown and insurance charges, etc., although goods have not 
been appropriated by cither party, seller is entitled to recover the 
charges although goods have not been appropriated : Sheo Narain v. 
N. S. S. dh O. Refg, Co., A. I. R. 1938 All. 272. 

(i) Risk prima facie passes with property : Sec. 26, Ind. Sale of Goods Act ; 
Shoshi Mohnn v. Nobokrishto, (1879) 1. L. R. 4 Cal. 801 ; Shankar Das 
w Bhana Ram, A.l, \ N. S. Billimoria v. Oauri Alai, 

A. I. R. 1928 Lah. 481 Kanshi Ram v. Alul Chand, A. I. R. 1930 
Lah. 469. 

(]) Cause of aetion ; Sec. 56, Indian Sale of Goods Act, 1930 provides : Where 
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be delivered by the plaintiff to the defendant at on or 


before at the price of Rs. maand payable on 

delivery. 

2. On the plaintiff sent the said goods through a 

carrier to (here state the place of delivery), but the defendant refused 
to accept the said goods or any part thereof or pay the plaintiff for 
fhe same. 

Particulars of dainage : 

Difference between the contract price and 
the market price of the goods on 

the viz,, Rs 2 wr md. 

on maunds Rs 

The plaintiff claims — 

Rs damages. 

PLAINT. • 

5S8. 

SALE OF GObDS. 

1. Seller v. Buyer. 

CLAIM by Seller for Damages for Non-acceptance of 
Goods tendered, (k). 

(Another Form) 

1. The plaintiffs are dealers in piece-goods and shirtings. 

2. By a contract in writing, dated the plaintiffs 

agreed to sell and the defendants agreed to purchase 45 bales of 

Grey shirtings No of Company, an importing 

firm, at Rs per bale, ready goods, godown due 90 days 

the buyer wrongfully neglects or refuses to accept and pay for the goods 
the seller may sue him for damages for non-acceptance. 

(j) Measure of damages ; The measure of damage,^ is the difference between 

the contract price and the market price of the goods at the time when 
the contract is broken ; Sec. 73, Ind. Cont. Act. But this measure of 
damage postulates an available markpt at the place of delivery : 
Dunkirk Colliery Go. v. Lever, (1878) 9 Ch, D. 20, 25, O. A. If there 
is no available market at the place of delivery, the market price at the 
nearest place or the price prevailing in the controlling market or the 
price at the final destination of the goods may be taken into considera- 
tion : Wertheim v. Chicoutimi Pulp Go., (1911) A. O. 301 (Jf*. O.). If 
there is no available market the plaintiff is entitled to sue for the price 
of tl^e goods. 

(k) Reference : Kaeiram v. Hurnundroy, (1921-22) 26 O.W.N. 354 (The real 

controversy in this appeal was, was there a valid trade usage as alleged 
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from 29th July, 19. allowance and all conditions to be according 
to outside contract ( that is, contract with European firnois), interest 
and cooly charges to be according to the inside customs (that is, the 
customs prevailing among the Indian merchants). 

3. The due date of the contract was 27th October, 19..., which 
was a Sunday. According to a well known usage in the market in 
connection with European importing firms, the contract could be 
performed on the following day, and, accordingly, on the 28th 
October, 19..., the plaintiffs tendered the goods to the defendants 
who refused to accept delivery. 

4. By reason of the premises the plaintiffs have suffered 
damage which they are claiming on the basis of the difference 
between the contract rate and the market rate on the due date. 

The plaintiffs claim — 

Rs damages. 

PLAINT- 

‘ 529 . 

SALE OF GOODS. 

1. Seller v. Buyer. 

CLAIM by Seller for Resale Damages for Non-acceptance 
of Goods. (1). 

1. By several contracts in writing, the plaintiff agreed to sell 

by the plaintiffs, and if so, what was the effect upon the contract 
between the parties. Held : The usage as regards transactions with 
European firms is, if the due date for delivery of goods falls on a Sunday 
or on a public holiday, then the following day is taken as the due date. 
The usage of which evidence is received must not be repugnant to or 
inconsistent with the written contract : Brown v. Byrne, (1854) 3 El. & Bl. 
703, 715. The plaintiffs must consequently not only prove the exis- 
tence of a trade, usage but also establish that the usage when read 
into the written contract does not make it insensible and inconsistent. 
In the present case the written contract states explicitly that the due 
date of delivery is ninety days from 29th July, 1918, that is, the 27th 
October, 1918. We have then to read into the contract the proviso that 
if such date falls on a Sunday, the due date will be the date following. 
It may be considered that this does vary the apparent contract ; indeed 
if it did not, the parties would not seek to prove the usage ; but although 
l^he apparent contract is varied, the contract as modified is sensible and 
self-coneistent. The added term consequently is not open to the objec- 
tion of repugnancy). , 

(1) Right of resale : Sec. 54, Ind. Sale of Goods Act, 1930 : The contract 
may expiressly provicle for the right of resale (Sub-sec. 4). Whe];e 
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and the defendant agreed to bay shares in certain limited 
companies. 

Particulars of contracts : 

Date. No. Shares. Rate. Due Date. 

2. The defendant did not apply to take the said shares on the 
respective due dates. 

3. At the oral request of the defendant on the respective dae 
dates, the time for taking delivery was extended as follows ; 

4. On default of the defendant to take up and pay for the shares 
on the extended due dates, the plaintiff gave the defendant notice in 

writing on that if the shares were not taken up aud paid 

for within a week from the date of receipt of the notice, the said 

shares would be resold on and the plaintiff would hold the 

defendant liable for all losses. 

5. The defendant made default in spite of the said notice and, 

accordingly, the plaintiff resold the said shares on and 

suffered damage in the sum of Rs .* 

Particulars : 

6. In the alternative, the plaintiff claims the said sum as the 
difference between the contract rates and the market rates on the 
extended due dates aforesaid. 

The plaintiff claims — 

Rs damages. 

there is no such express provision in the contract the unpaid seller 
after giving notice to the buyer of his intention to resell may, if the buyer 
does not within a reasonable time pay or tender the price, resell the 
goods within a reasonable time and recover from the original buyer 
damages for any loss occasioned by his breach of contract, but the 
buyer shall not be entitled to any profit which may occur on the 
resale (Sub-sec. 2) ; Nanak Ghand v. Parma Lai, A.I.K. 1930 Lah. 389. 
Giving a notice is a condition precedent to the lawful exercise of power 
of resale by vendor. It is, therefore, for the plaintiffs to plead and 
prove that the notice has been given and condition fuliilled : Naraindaa 
V. Kunjilal, A.I.B. 1924 Nag. 162 (2). As in the case of a statutory 
right of resale, so in the case of a resale under a contract, the seller 
must give notice to the buypr of his intention to do so and resell them 
after the lapse of a reasonable time : Nathu Mai v. Bam Sarup db Co, 
(1931) I.L.R. 12 Lah. 692. For effect of delay in resale by seller, see 
Mohan Bhaain Share Agency v. Khuda Bakhah, A.I.ll. 1939 Lah. 2(S0 ; 
Sheo Narain Qopi Bam v. N. S. S. db O. Befy. Co., A. 1. B. 1938 
All. 272 (case of delay due to unreasonable and unfair attitude adopted 
by buyer). • , 
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PLAINT. 

530 . 

SALE OF GOODS. 

1. Seller v. Bayer. 

CLAIM by Seller tor Damages tor Wrongtul Repudiation ot 

Contract, (m) ^ 

1. By a contract in writing, dated the defendant 

purchased and agreed to accept from the plaintiff 500 tons of scrap 

iron to be delivered at in one lot on 19..., at 

the price of Fis per ton, payable on delivery. 

(1) Reasonable time : Under Sec. 63 of the Iiid. Sale of Goods Act, the 
question what is reasonable time is a question of fact. It is well 
settled rule that if the vendor chooses to enforce his right to resell, 
he must do so within a reasonable time from the date of the breach, 
and that he should not allow the value of the goods to depreciate by 
making undue delay ih reselling them. If the goods are resold within 
a reasonable time after the breach of the contract by the purchaser, 
the measure of damage^ is the diiierence between the contract price 
and the price realized on the resale, with the costs and expenses of the 
sale. But if the resale has been unreasonably delayed until the 
market has fallen, the price realized on resale will not afford a true 
criterion of the damages. The delay of more than a year in the present 
case was wholly unreasonable and the finding of the learned District 
Judge, proceeding as it docs upon an erroneous view of the transaction 
which resulted in the sale of one package in April 1922, cannot be 
sustained. The measure of damages must therefore be the difference 
between the contract price and the market price on the date of the 
breach of the contract ; Nikkumal v. Our Parshad, (1931) I.L.K. 12 Lah. 
452. 

(1) Waiver of stipulation as to time : See Hickman v. Haynes^ (1875) L.R. 
10 G. P. 598 ; cf. Poita db Co, v. Brown, Maefarlane <S> Go., (1925) 30 
Com. Gas. 64. 11. L. ; cf. Md, Ilabid Ullah v. Bird S Co., (1920-21), 
L. R. 48 I. A. 175. 

(l) Bayer's obligation to apply for delivery: S. 35, Ind. Sale of Goods Act, 

1930; Oanesh Das lskar Das v. Ram Nath, (1928) I.L.R. 9 Lah. 148. 
Gf. Sivayya v. Ranganayakulu, (1934-35) L.R. 62 I. A. 89. 

(m) Repudiation : Per Atkin L.J., in Consorxio Nenexiano v. Northmnberland 

Shipbuilding Go., (X^Vd) 88 L. J. K. B. 1194, 1200: “A repudiation 
has been defined in different terms, by Lord Selborne as *an absolute 
refusal to perform a contract’, by Lord Esher as *n total refusal to 
perform', by Brown, L. J. as 'a declaration of an intention not to carry 
out the contract when the time arrives', by Lord Haldane as ‘an 
intention to treat the obligation as altogether at an end*. All these 
definitions come to the same thing, and make it clear that to constitute 
a repudiation one of the parties to the contract must make quite plaip 
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2. The plaintiff wan ready and willing to deliver the said iron 

on the said 19. .• according to the said contract, but be- 
fore the time for performance the defendant, by a letter dated 

(or, verbally on or, otherwise, as the case may 

be), wrongfully purported to repudiate the said agreement. 

3. By letter dated the plaintiff accepted the said 

repudiation. 

4. By reason of the premises the plaintiff has suffered damage. 

Particulars of damage : 

Difference between the contract price and the market price on 
the day the goods ought to have been accepted or deli- 
vered, at Rs per ton Rs 

The plaintiif claims — 

Rs damage. 

PLAINT. 

531. * 

SALE OF GOODS. 

his intention not to perform the contract." Where the seller treats the 
repudiation as a wrongful putting an end to the contract, the repudia- 
tion operates as a waiver of conditions precedent to be performed by 
the seller ; and the buyer cannot, after repudiation, set up as a defence 
to the action for damages that the goods were not in conformity with 
the contract : Steel Brothers S Co. v. Dayal Khatao Co*, (1923) 
I. L. R. 47 Bom. 924, following Frost v. Knight, (1872) L.R. 7 Exch. Ill, 
112, 113. Of. Jhandoo Mai v. Phul Chand, (1924) I. L. R. 5 Lah. 497 ; 
Manindra Chandra v. Aswini Kumar ^ (1921) I. L. R. 43 Cal. 427, 436 ; 
Nagisetti v. Venkatasubbayya A. I. K. 1935 Mad. 345. 

(m) Measure of damages : The promisee who elects to treat the repudiation 
of the other party as a wrongful putting an end to the contract may 
at once bring his action as on a breach of it, in which he will be 
entitled to such damages as would have arisen from the non-performance 
of the contract at the appointed time, subject, however, to abatement 
in respect of any circumstances which ihay have afforded him the 
means of mitigating his loss : Frost v. Knight, (1872) L. R. 7 Exch. 
Ill, followed in Manindra Chandra v. Aamni Kumar^ (1931) I.L.R. 
48 .Cal. 427, 436 ; Maung Po Kyatv v. Saw Tago, A. 1. R. 1933 Bang. 
25 ; cf. Steet Brothers db Co, v. Dayal Khatao db Co,, (1923) I. L. R. 
47 Bom. 934; Bamgopal v. Dhanji, (1928) I. L. R. 55 Cal. 1048 (P.O.) 

(m) liimitatlon : Art. 115, Ind. Lim. Act, 1908 : A contract is broken on 
the date when promisee receives communication of intention of cancel- 
lation : Oaekwar Baroda State Hly. v. Seikh Habib Ullah, (1934) I. L. R. 
L6 All. 828 ; Daswant Singh v. Syed Shah Ramjan AH, (1907) 6 C.L J. 
398 (where Art. 116 was applied as the claim was for compensation for 
breach of a contract in writing and registered). 

155 . * * 
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1. Seller v. Buyer. 

CLAIM by Seller for Damages for Wrongful Repudiation of 

Contract (n) 

(Another Form). 

1. On 19..., the defendant, by broker A. B., agreed 

to buy from the plaintiff, and the plaintiff by the said broker, bar- 
gained and sold to the defendant, 50 tons of scrap iron then lying on 

the plaintiff's godown at at Rs.., per ton, upon 

terms and conditions embodied in the bought and sold notes herein- 
after mentioned. 

2. On 19..., the sold note was sent by the broker to 

the plaintiff and the plaintiff received the same and duly signed a 
confirmation slip and made it over to the broker. 

3. On 19..., the bought note was tendered by the 

broker to the defendant, but the defendant not only refused to sign 
any confimation slip therefor but repudiated the contract altogether. 

4. On the due date, that^ is, on the plaintiff offered 

delivery of the goods but the defendant refused to accept the same. 

5. By reason of the breach of contract on the part of the defend- 
ant, the plaintiff has suffered damage. 

Particulars of damage : 

Difference between the contract price and the market price on 

the date of the breach Rs 

The plaintiff claims— 

Rs damage. 


(n) Bought and Sold notes : The broker sends to the seller a “sold'note**, 
and to the buyer a ''bought note.” "When each note discloses the 
name of both parties to the transaction, each is a complete memo- 
randum of the bargain. When each note only discloses the name of- 
one party, the two may be treated as one memorandum. The bought 
and sold notes are deemed to constitute a single document, and if they 
differ materially they are nullities unless one has been assented to by 
the parties as constituting the terms of the contract.'* : Wharton’s 
Law Lexicon, 14th £dn., p. 141. 

(n) Seller's remedies : 8ec. 60, Ind. Bale of GK)odB Act, 1930 : "Where 
either party to a contract of sale repudiates the contract before the date 
of delivery, the other may either treat the contract as subsisting and 
Vait till the date of delivery, or he may treat the contract as rescinded 
and sue for damages for the breach.*’ : Nagiaetti v. Venkataaubbayya, 
A.I.R.l935Mad.B45. 

(n) Umitatlon : 3 years under Art. 115, Ind. Lim. Act. 
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PLAINT. 

SALE OF GOODS. 

1. Seller v. Bayer. 

CLAIM for Damages for Anticipatory Breach of Contract, (o) 

1. By a contract in writing, dated 19..., the plaintiff 

agreed to sell, and the defendant agreed to buy, 50 tons of scrap 

iron at Rs. per ton, delivery to be made by the plaintiff 

in the manner following, namely, 25 tons on and the 

rest on 

2. Before the time for performance, the defendant by letter 

dated parported to cancel (or repudiate) the said contract, 

whereby the plaintiff has suffered damage. 

Particulars of damage : 

Difference between contract price and the market price of the 

goods on the respective doe dates of delivery 

Rs 

# 

The plaintiff claims — 

Rs damages. 

DEFENCE. 

533 . 

SALE OF GOODS. 

1. Seller v. Buyer. 

DEFENCE to a Claim for Price of Goods sold and delivered. 

The defendant denies that the plaintiff sold or delivered to him 

(o) Cause of action : Where either party to a contract of sale repudiates 
the contract before the date of delivery, the other may either treat the 
contract as subsisting and wait till the date of delivery, or he may treat 
the contract as rescinded and sue for damages for the breach : Sec. 60, 
Ind. Sale of Goods Act. 1930. Of. Manindr a ^Chandra v. Aswini Kumar j 
(1921) 1. L. R. 48 Cal. 427 (Anticipatory breach takes effect as a 
premature destruction of the contract rather than as a failure to 
perform it in its terms) ; Ramgopal v. Dhanji (1928) I. L. R. 55 Cal. 
1048 (P. 0.). 

(o) Measure of damages : Where a contract is for delivery of goods on a 
certain day and the defendant repudiates the contract before that date, 
damages must be assessed on the basis of the market rate prevailing on 
the due date of delivery and not on the basis of the rate prevailing on 
the date of the repudiation : Maung Po Kyaw v. Saw Tago, A.LR. 1933 
Rai^. 25 ; Boorman v. NaaK (1829) 9 B. & C. 145 ; Pkillpotta v. Evana^ 
(1839) 5 M. & W. 475 ; Melachrino v. Niekoll d; Knight, (1920) 1 K.B. 

• 693. Cf. Nagisetti v. Venkatasubbayya, .^l.R. 1935 Mfid. 345. 
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tbe alleged or any goods at his request or under circumstances which 
would render the defendant liable in respect thereof. 

Or, 

The defendant admits that the said goods were sold and deliver- 
ed to him but says that it was expressly agreed (verbally, or, as the 
case may be) by and between the plaintiff and the defendant at the 

time of the sale that the defendant should pay for the goods % 

months after delivery. The suit was instituted before the expiry 
of the said period of credit. 

Or, 

The defendant admits that the said goods were sold and delivered 

to the defendant, but says that on the plaintiff accepted 

from the defendant certain goods of which the following are parti- 
culars, in full satisfaction and discharge of the plaintiff *s claim in 
respect of the said goods. 

Or, 

Before the date of the aMeged sale the defendant had sold to the 
plaintiff various articles of On it was verb- 

ally agreed by and between the plaintiff and the defendant that the 
claims of the plaintiff in respect of the said goods should be satisfied 
and discharged by setting off the claims of the defendant in respect 
of the goods supplied by him as aforesaid and the balance should be 
paid. Pursuant to the said agreement, the said claims were set off 
one against the other and there was found due from the defendant 

to the plaintiff Rs and in this way an account was 

stated in writing between the parties on The next day 

the defendant offered to pay the said sum to the plaintiff in full 
satisfaction of the plaintifl’s claim but the latter refused to accept 
the same. The defendant brings the said money into Court. 

Or, 

No price of the said goods was agreed upon between him and the 
defendant. The price'claimed is not fair or reasonable. The reason- 
able price is Rs and no more. 

Or, . 

The said goods were not in accordance with the description in 
the contract and the defendant rejected them immediately after 

inspection and called upon tbe plaintiff in writing on to 

take back the goods, but the plaintiff has not done so. The goods 
. are lying on the defendant’s premises at the plaintiff's risks. 

Or, 

At the time of the contract the defendant made known to the 
plaintiff in writing that the goods were required for the purpose qf 
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The goods sapplied were not reasonably fit for snoh 

purpose and, on the defendant wrote a letter to the 

plaintiff asking him to take back the goods or to replace them, but 
the plaintiff has not complied with the said letter. 

DEFENCE. 

534 . 

* SALE OF GOODS. 

1. Seller v. Buyer. 

DEFENCE to a Claim by Seller for Non-acceptance of 
Goods tendered. 

The defendant may take, amongst others, the following 
defences : 

The defendant denies that the plaintiff tendered the goods on 
or at all. 

Or, 

Under the contract of sale the plaintiff was bonnd to send the 

goods to the defendant on but he did not do so. The 

plaintiff sent the goods on and, accordingly, the defend- 

ant did not accept the said goods. 

Or, 

The sale of the goods was by description (add the particular des- 
cription). The goods tendered by the plaintiff did not answer the 
description in the contract (give particulars). Accordingly, the 
defendant did not accept the said goods. 

PLAINT. 

535 . 

SALE OF GOODS. 

2, Buyer v. Seller. 

CLAIM by Buyer for Damages for Non-delivery of an 
Instalment of Goods, (p) 

1. By a contract in writing, dated Ill the defend- 

ant agreed to sell, and the plaintiff agreed to buy, 1.^00 bags of 

(p) It is a quehtion in each case depending on the terms of the contract and 
the circumstances of the case, whether the breach of contract is a 
repudiation of the whole contract, or whether it is a severable breach 
giving rise to a claim for com^msatlon, but not to a right to treat the 
whole contract as repudiated : Sec. 38 (J), Irid. Sale of Gocxls Act, 1930. 
Such an agreement is frequently made expressly : Mandai d) Go* ▼. 
Faxul KUahie, (1914) 1. L. R. 41 Cal. 8i5. But where nothing iBexpreBi>ed 
on die point it is necessary to see what is implied : Ruiilal Koikari v, 
Lakmiehand, A. I. R. 1938 Rang. 364. 
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each bag weighing maands, in three equal 

instalment deliveries in May, Jane and July, 19..., such deliveries 
to be deemed as those under three separate contracts and to be 


separately paid for at the rate of Rs per bag. 

2. The defendant has not delivered the first instalment and the 
plaintiff has thereby suffered a loss of Rs being the 


difference between the contract rate and the market rate on 31ht 
May, 19..., the date of the breach in respect of the said instalment. 
The plaintiff claims — 

Rs damages. 

PLAINT. 

536. 

SALE OF GOODS. 

2. Buyer v. Seller. 

CLAIM by Buyer for Damages for Short Delivery, where the Buyer 
elects to treat the Breach of Condition as a Breach of 
Warranty, (q) 

1. By a contract in writing, dated the plaintiffs 

agreed to buy, and the defendants agreed to sell, 2000 gross of six- 
cord sewing thread with lengths, of 200 yards on reels at the price of 

Rs per gross, f.o.b., Bombay. The said contract provided, 

inter alia, as follows ; — 

**The goods delivered shall be deemed to be in all respects 
in accordance with the contract and the buyers shall be 

(q) Reference : Beck & Co. v. Sxymanowski Co., (1924) A. C. 43 (In this 
case, eighteen months after delivery, the buyers discovered for the first 
time that the length of cotton per reel was less than 200 yards, the 
average shortage being about 6% and they brought an action against 
the sellers for damages for breach of contract. The sellers pleaded 
that the condition in the contract was a bar to the action. The House 
of Lords held that the condition applied to quality only and not to 
quantity, and that the buyers were entitled to damage. Per Lord 
Wrenbury : '^Assuming that the condition extended to quantity, while 
the condition excluded the right to reject, it did not extend to the right 
to claim damages.). •See also Exportles v. Allen db Sons, (1938) 3 All 
E. R. 375. 

(q) Note : Under gee. 37 of the Indian gale of Goods Act, 1930, where the 
seller delivers to the buyer a q'uantity of goods less than he contracted 
to sell the buyer may reject them. Under gee. 13 of the said Act, where 
u contract of sale is subject to any condition to be fulfilled by the 
seller, the buyer may waive the condition or elect to treat the breach 
of the condition as a breach of warranty and not as a ground for 
treating contract as repudiated. In this case, the buyer by accepting 
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bound to accept and pay for the eame accordingly, unless the 
sellers shall within 14 days after the arrival of the goods at 
their destination receive from the buyers notice of any 
matter or thing by reason whereof they may allege that the 
goods are not in accordance with the contract/’ 

2. In pursuance of the said contract, on 19..., the 

defendants delivered to the plaintifTs at Bombay 2000 gross of six- 
cord sewing thread and the plaintiffs paid to the defendants 
Rs the price thereof. 

3. The reels as received by the plaintiffs from the defendants 
were packed in cases each containing 20 gross. Each reel had a label 
pasted on the end of it bearing the figures and word “200 yards”. 

4. The plaintiffs allowed the goods to remain in the warehouse 

at until when they shipped 200 gross out of 

the said goods to Messrs & Co., their customers in Burma. 

In the plaintiffs received complaints from their said 

customers that the reels delivered to them were defective in that 
each real contained thread of length less than 200 yards. Thereupon, 
the plaintiffs had the bulk of the goods, which still remained at the 

said warehouse, examined by Testing House, on 

when it was established that the average length of thread per 

reel was 188 yards. 

5. On the said Messrs & Co. claimed 

compensation from the plaintiffs for the deficiency in value of the 
thread supplied to them and, in default of such compensation, refused 
to accept the thread. 

6. The plaintiffs, to avoid the heavy expense of reshipping the 
thread to this country from Burma and to prevent farther loss, paid 

to the said Messrs & Co. on the sum of 

Rs.... being the deficiency in value of the said thread caused 

by the defendants’ aforesaid breach of contract. 

7. The plaintiffs have further suffered loss to the extent of 

Rs for deficiency in value of the thread still remaining 

in the plaintiffs’ said vrarehouse. 

8. The defendans are wrongfully contending that by virtue of 

the condition in the contract (set out in paragraph 1 hereof) the 
plaintiffs are not entitled to any compensation for short delivery. 
- 

when he is entitled to reject, waives the condition but may still treat 

the breach of it as a breach of warranty. Cf. Barker Junior v. Agius 

Ltd., (1928)43T.L. R. 751. 
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The plaintiflfs claim — 

Rs damages. 

PLAINT. 

637. 

SALE OF GOODS. 

2. Bayer v. Seller. 

CLAIM by Buyer tor Damages for Breach of Implied 
Warranty of Fitness. ( r ) 

1. The plaintiff, an ink and sealing wax manufacturer, wished to 
start the manufacture of carbon-paper, and, WMth that object in view, 
he consulted the defendant, an import merchant dealing in machi- 
neries for making paper, in August, 19..,, as to the suitable plant 
and machinery for that purpose. 

2. On the advice of the defendant, the plaintiff, by an agree- 
ment in writing, dated agreed to buy from the defendant 

for the purpose aforesaiiT a machine for winding and cutting paper 
and also a low pressure steam and hot water boiler '‘Perfekt” No. 2 
with accessories as per pi^ospectus handed to the plaintiff, delivery 

‘in one lot as quick as possible’, shipment to through 

payment 60 days after delivery, price 850 RM. net, inclu- 
ding package f. o. b. Continental port. 

3. The machineries together with the boiler were delivered to the 

plaintiff in and were taken by him to his works at 

and. thereafter installed so as to form part of the plant for making 
carbon-paper. 

(r) Reference : Joseph Mayr v. Phani Bhusan Ohosh, I. L. R. (1938) 2 Cal. 
88 (Upon the facts of the case, Derbyshire C. J., held ; “The boiler 
was not reasonably fit for the purpose for which it was ordered and 

supplied The plaintiff xmrported to reject the boiler. In 

my view he had kept it too long to be in a position to be able in law to 
reject it. He must be deemed to have accepted it, and if he has a 
remedy against the defendant for breach of contract that remedy is 

one not of rejection but for damages The plaintiff did not 

get ri<l of the unusable boiler and get one that was usable in order to 
go on with manufacture of carbon-paper.” Accordingly, His Lordship 
disallowed damages on the head of loss of profit and allowed damages 
on the other heads. Per Ameer All J. : *Titness for a particular 
purpose means intrinsic fitness for the paiticular object to which the 
4 goods were to be applied. The article must be fit for a particular 
purpose notified to the defendant and notified in a particular way so 

^ ' that the defendant should know that his skill and judgment is to be 
relied upon to supply an article = which shall be fit for that purpose. 



Pt. IV. ] Forms of Pleadings 1 241 

4. The plaintiff paid the defendant for the machine and the 

boiler, Rs..*....... in two instalments, the first, on and 

the second, on 

5. The boiler was worked for three days and was found to be 
not physically fit for the purpose for which it was supplied (Here 
set out defects ), and the authorities under the Indian Boilers Act 
also refused to certify it fit for use under the Act, because the seams 
were welded and the boiler plates were too thin. The said defects 
were latent or hidden and were not discoverable by the plaintiff 
before the boiler was worked as aforesaid. 

6. On the plaintiff wrote to the defendant rejecting 

the said boiler and demanded back the price paid for it. In reply 
the defendant refused to take back the boiler and to refund the 
purchase money. 

7. On the plaintiff placed an order for another boiler 

with and the said boiler was*received on and 

thereafter fitted up to the plant and was found satisfactory. 

» 

8. The plaintiff sold to one the boiler supplied by the 

defendant, on for Ra 

9. The plaintiff has suffered damage by reason of the defective 
boiler supplied by the defendant. 

Particulars of damage : 

( a ) Expenses incurred in removing the boiler 
supplied by the defendant ... ... Rs. 

The mere fact that a license could not be obtained is 

i\ot ipso facto a breach of implied warranty of fitness That, 

at any rate, raises a presumption that it was not fit. The presumption 
has not been rebutted.**) Note : The grounrls upon which damages 
for loss of profit were not allowed by their Lordships in the above case, 
will not apply to the above form of plaint. tJf. Khoyee S Co, v. Wood^ 
roffe S Go.f I. L. R. 1937 Mad. 479. (The combined effect of Cl. (2) to 
Sec. 16 and the Proviso to Sec. 16 is that the implied condition extends 
to merchantability less patent defects, afid where the defects in the 
goods are not patent or discoverable, the seller, who under Sec. 16 is 
answerable for latent defects, remains liable. Where, there is an 
express condition in the contract of sale as to the quality of the goods, 
it is unnecessary to invoke Sec. 16 (2). The express condition gives the 
purchaser a higher right than he would possess under a contract where 
the term would be merely implied in law. The buyer might treat the 
condition as a warranty, a breach of which would give rise to a claim 
for damages, although he would be precluded from rejecting the goods). 

156 
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( b ) Expenses incurred in installing the new 
boiler ... ... ... ... Rs. 

( 0 ) DifTorence between the price of the new 
boiler and the price for which the first boiler was 
resold ... ... ... . . Rs. 

( d ) Estimated overhead charges in respect of 
the carbon-paper plant, daring the time necessarily 
taken up in removing the first boiler and installing 
the new one ... ... ... ... Rs. 

( e ) Loss of profit on the manufacture of 

carbon-paper from the date of supply 

of the first boiler, to the date when 

the second boiler was installed ... ... Rs. 

Total ... Rs. 


The plaintiff claims — 
Rs damage. 


, PLAINT. 

538. 

SALE OF GOODS. 

2. Buyer v. Beller. 

CLAIM by Buyer of Shares for Damages for Breach of Warranty 
of Goods being free from Encumbrances, (b) 

1. The plaintiffs are a firm of dealers and brokers in stocks 

and shares, carrying on business at Calcutta. 

2. By three several contracts the plaintiffs purchased 20,000 

shares in the defendant company from the first defendant 
on 10 


(b) Reference ; Kissen Chand v. Hamprotap^ (1939-40) 44 C. W. N. 505 {Per 
Panckridgc J., “Bliarcs are goods within the meaning of Sec. 78 of the 
Ind. Oont. Act {Maneckji Pestonji v. Wadilal^ (1925-26) L. R. 53 I. A. 92) 
and it is not contended that the enactment of the Ind. Sale of Goods 
Act, which repealed Chapter VII of the Ind. Cont. Act, which is the 
Chapter that contains the section I have mentioned, has altered the law 

in this respect r.... It api^cars therefore that sec. 14 of the Sale 

of Goods Act will apply, and, prima facie, by delivery of shares over 
which the company had a lien, the first defendant broke the implied 
warranty that they should be ftee of any charge or encumbrance in 
favour of any third party not declared or known to the buyer before 

^r at tlie time the contract was made I fully concede that a 

person who buys shares in a company must be presumed to have notice 
of the provisions of the Articles of Association of the company with 
respect to the shares generally. But it does not follow from that he is 
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Particulars of cmitracts : 

No. Shares. Hate. Date o/delivet'y. 

3. On the plaintiffs paid Rs the value of the 

said shares, to the first defendant and obtained from him share 
certificates covering 20,000 shares together with blank transfer 
deeds executed by B. K. & Co., who were then the registered holders 
of the said shares. 

4. By the said contracts the first defendant impliedly warranted 
that the shares covered by the said contracts were free of any 
encumbrance, charge or lien. 

5. The plaintiffs, on , lodged the said shares with 

the defendant company asking that their* names should be registered 
in respect thereof. 

6. On the secretary of the defendant company 

informed the plaintiffs that the said shards were subject to a first 
and paramount lion in favour of the defendant company, and, in 

exercise of the discretion given to them by Article of the 

Articles of Association of tho defendant company, the directors 
had declined to register the transfer of the said shares. 

7. The plaintiff’s at no material time had notice of any lien 

on the said shares in favour of tho defendant company, 

8. On the plaintiffs’ solicitors wrote tho following 

letter to tho first defendant : 

“Our clients’ representative will call at your office to-day 
with the shares and will deliver the same back to you either 
against now shares to be handed over to our clients or 
against x^ayment of tho jirice thereof as per hill enclosed 
therein. This is of course without prejudice against you for 
damages.” 

9. Accordingly, the plaintiffs’ representative called at the 

place of the first defendant with tho shares but the latter refused to 

accept the return of the shares and, on a his solicitors .wrote 

to the xilaintiffs’ solicitors stating that the plaintiff’s had notice of the 

to be presumed to have notice of circixm stances affecting particular 

shares In those circumstances I hold that there was a 

breach of warranty.... I think I am entitled to award the sum 

of Rs as damages which the first defendant will have to pay, 

the plaintiffs undertaking to return the share scrips and blank transfer 
deeds”.). 
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lien on the shares in favour of the defendant company, that their 
client was advised that the shares were not bad delivery and 
regretted that he could not take back the shares or give fresh shares 
in exchange thereof or return the price. 

10. The defendant company are added as proper parties and 
no relief is claimed against them. 

The plaintiffs claim — • 

(1) Rs damages, against the first defen- 

dant. 


PLAINT. 


539. 

SALE OF GOODS. 

2. Buyer v. Seller. 

CLAIM for Damage for Breach of Express Condition and 
also for Breach of Warranty, (t) 

1, The plaintiffs are siiipbuilders. The defendants are makers 
of ship propellers and other articles of manganese-bronze manu- 
factured in accordance with* a special process belonging to them. 
The defendants are known as propeller experts. 

2. In 19..., the plaintiffs contracted to build a single 

screw motor-ship for the Company, hereinafter referred 


(t) Reference : Cammell, Laird and Co. v. Manganese ete. Co.^ (1934) 
A. 0. 402. (In this case it was held that the defendants were 
liable because they had broken the express condition of the contract 
that the propeller to be delivered should be to the entire satisfaction of 
the plaintiffs and of the owner. They were also liable because they had 
broken the warranty implied by Sec. 14(1) of the English Sale of Goods 
Act, 1803. On the last question it was contended on behalf of the 
defendants that the words ‘*relics on the seller’s skill and judgment" 
in Sec. 14(1) cannot apply to a case when the reliance is not total or 
exclusive, where for instance the buyer specifies so much and leaves so 
much to the Belief’s skill and judgment. Lord Wright held, 'T do not 
find in the section anything inconsistent with a division of reliance, the 

buyer relying in part on himself and in part on the seller 

On Lord Sumner’e interpretation reliance need not be "exclusive", 
though it must be substantial and effective. It follows I thiuk that a 
reliance partial but substantial and effective will bring the implied 
condition into play ; it would then be a matter for constrnction of the 
particular contract whether the condition that *the goods shall be 
* reasonably fit for such purpose’ is to be read without qualification or 
whether it is to be limited to the matters within the particular province 

entirely left to the seller’s skill and judgment f...."). See the 

reference to this case in Chitty on Contracts, 19th Edo,, p. 582, 
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to as Hhe owners’, for Rs lamp sum. The ship which 

was numbered 972 was to be fitted with main propelling Diesel 
engines of ’'North-Eastern type with 2300 shaft horse-power at 
110 revolutions minute. It was to be completed and handed to 
the owners not later than calendar months from 


December, 19.... It was to be classed as Lloyd’s 100 Al, 

for carrying and ail things necessary to obtain the 

classification were to be done by the plaintilTs. 

3. In 19..., the defendants contracted with the plain- 


tifts in writing to provide a propeller of special manganese- bronze 
of lO'-C'diameter, with a pitch of 11^-0" and maximum B.H.P. — 2150 
at 105 revolutions per minute for the said ship manufactured in ac- 
cordance with a working drawing supplied by the plaintiffs and to 
be to the entire satisfaction of the plaintiffs and of the representa- 
tive of the owners. 

4. The propeller was delivered by thfe defendants on 

It w^as fitted to the ship which then underwent trial on 

On the trial a noise of a severe character occurred when the engines 
were running at revolutions below 100 jjer minute and after a num- 
ber of trials and experiments the source of the noise was ascertained 
to be in the propeller. Accordingly the ship was not passed and 

classed as Lloyd’s 100 Al for carrying and the propeller 

was rejected. 

5. The defendants then provided a first replace, without preju- 
dice to the rights of tho parties, on but that also on trial, 

which took place on proved unsatisfactory for the same 

reason and was rejected. 

6. The defendants, without prejudice to the legal position, pro- 
vided a second replace on and that proved satisfactory 

and was accepted and the ship was passed and classed as Lloyd’s 
100 Al, on 

7. By reason of tho above facts, the plaintiffs could not com- 
plete the ship before and have, thereby suffered loss. 

Particulars of damage : 

The plaintiffs claim — 

Ra damage. 

PLAINT. 

540 . 

SALE OF GOODS. 

2. Bajer t. Seller. 
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CLAIM by Buyer for Damages tor Breach of Contract to supply 
Goods answering the Description in the Contract, (a) 

1. By letter, dated 1*1. the plaiatiff olTered to buy 

from the defendant 200 bales of.... (here add description) 

at Rs per bale, delivery oil or before 

2. By the said letter the plaintiff also gave the defendant 
notice that the plaintiff had entered into a contract in writing, 

dated 19..., with C. D. for the sale at the price 

of Rs 2jer bale to the said C.D. of goods of the same 

description, quality and quantity and that the plaintiff wanted 
to buy the said goods for the purpose of fulfilling that contract. 

3. By letter, dated 19..., the defendant accepted the 

said offer of the plaintiff. 

4. On 19..., the defendant delivered 200 bales 

of to the plaintiff, who in his turn tendered them to 

C.D. in alleged fulfilment ccr the said contract on... 

5. C.D. refused to accept the goods as not being of the descrip- 
tion and quality contracted for. 

By reason of the premises the plaintiff has suffered a loss 

of Rs being the difference between the price at which 

the defendant agreed to sell the goods to the jdaintiff and the 
price at which the plaintiff agreed to sell the goods to the said C.D. 
The plaintiff claims — 

Rs damages. 

PLAINT. 

541. 

SALE OF GOODS. 

2, Buyer v. Seller. 

CLAIM by Buyer against Retail-Dealer on the Contract of 
Sale and against the Manufacturer in Tort, (v) 

(u) When condition to** be treated as warranty : S. 13, Ind. Sale of Goods 
Act, 1930. 

(u) Sale by description: S. 15, Ind. Sale of Goods Act, 1930. Cf. S, 16 (2) 
of the said Act. 

(u) Notice of special damage : B. 61, Sale of Good Act, 1930. Gf. S. 73, Ind. 

Cont. Act ; lladletj v. Baxendale, (1854) 9 Ex. 341, 354. 

(v) Reference : Grant v. Australian Knitting Mills, A. I. R. 1936 P. C. 34. 

LThis was an appeal from the High Court of Australia, and as regards 
the liability of the retailer in contract, the judgment of the Privy 
Council rested upon the interpretation of S. 14 of the South Australian 
Sale of Goods Act, 1895 (identical with S. 16 of the Ind. Sale of Goods 
Act). Following, Donoghue v. Stevenson, (1932) A. O. 562. Lord Wright 
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1. The defendant company are the manufacturers of a woollen 
underwear known as ‘G. F/. The said underwear consists of a pair 
of underpants and a singlet. 

2 . At all material times defendant A. B. was the retail seller 
of the said underwear. 

3. On 19..., the plaintilT bought an underwear, con- 

^sting of a pair of underpants and a singlet, of the defendant com- 
pany’s manufacture known as ‘G.F.,’ at the shop of the defendant 
A.B., at 

4. The plaintiff wore the said underwear on , and on 

the next day he became ill of a dermatitis which gradually developed 
into an acute form. In a few days his condition became so serious 

that on ....19..., he went into hospital where he remained 

until 19... 

5. The said dermatitis was caused by the j)resence in the said 
underwear of free sulphite, a chemical irritant, which the defendant 
company omitted to remove in the process of manufacture. 

(5. The said underwear was not fit for the pui pose for which it 
was required and was not of a merchantable quality. 

7. The plaintiff has suffered damage caused by the defective 
condition of the underwear which the def<*ndant A.B. sold to him, 
and which the defendant company, without using due or proper 
care in the manufacture, made and put forth for indiHcriminato sale. 


The plaintiff claims — 

(a) against the defendant A.B., Rs as damages 

for breach of implied warranty or coiuiition on the contract 
of sale. 

(b) against the defendant company, Rs as 

damages for negligence in manufacture. 


held, that the liability of each defendant depends on a different cause of 
action, though it is for the same damage (p. 97). Tlic liability of the 
retailer is made out under l)oth cxce])tion (i) and exception (ii) to S. 14 
(identical with cl. (1) and (2) of 16 of the Ind. Sale of Goods Act). The 
first exception entitled the buyer to the bcncTit of an implie<l (*/On(lition 
that the goods arc reasonably fit for the purpose for which tJie goods 
are supplied, but only if that«purposc is made known to the seller "'so 
as to show that the buyer relies on the seller’s skill or judgment”. The 
reliance will usually arise by implication from the circiimstapces. The 
second exception in trutli overlaps in its application the first exception. 
Thn implied condition only applies to defects not reasonably discover- 
able to the buyer on such examination as he made or coukl make. In 
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PLAINT. 

548. 

SALE OF LAND. 

1. Vendor v. Porchaser. 

CLAIM by Vendor for Price of Land sold, (w) 

1. By a registered conveyance, dated the plaintiff 

sold the nndermentioned property to the defendant, for the price o£ 

Rs. 10,000-. 


effect the implied condition o£ being fit for the particular purpose for 
which they are required, and the implied condition of being merchant- 
able, produce in cases of this type the same result (p. 100). As regards 
the manufacturers there is no privity of contract between them and the 
plaintiff. Between them the liability, if any, must be in tort and the 
gist of the cause of action is negligence, in this case, it is the negligence 
in manufacture. manufacturer of products, which he sells in such 
a form as to show that he intends them to reach the ultimate consumer 
in the form in which they left him with no reasonable possibility of 
intermediate examination, and with the knowledge that the absetice of 
reasonable care in the 'preparation or putting up of the products will 
result in an injury to the consumer's life or property, owes a duty to the 
consumer to take that reasonable care.”] Cf. Griffiths v. Peter Gonway 
Ltd.f (1939) 1 All E. li. 685 (Where it was found as a fact that the 
plaintiff’s skin was abnormally sensitive, and that there was nothing in 
the cloth which would have affected the skin of a normal person. The 
abnormality of the plaintiff’s skin was not made known to the seller ■ 
Held : the Eng. Sale of Goods Act, 1893, Sec. 14 (1), did not apply in 
the present case, as what was being dealt with here was something 
abnormal, which no seller would assume to exist. ). See also Locket v. 
Charles i (1938) 4 All E. R. 170 ; Da7iiel8 v. Whits Sons, (1938) 4 All 
E. R. 258 ; and Grenfell v. E. Jl Meyrowitx, (1936) 2 All E. R. 1313. 

(w) Purchaser’s liability to pay the purchase money : Sec. 55 (5) (b), Tr. of 
Ppty. Act, 1882. The execution of the conveyance by the seller and 
the payment of price are reciprocal duties to be performed simul- 
taneously. Cf. Mahtah Singh v, Golleetor of Saharanpur, A. I. R. 1932 
All. 434 (The buyer is bound to^pay or tender the purchase money to 
the seller or to such person as he directs. If he makes default, the 
vendor is entitled to reasonable interest.). See Kartar Singh v. Sant 
Singh, A. I. R. 1940 Lah. 321. 

(w) Limitation : Where a major portion of the sale consideration is left 
with the vendee for payment' ter the various creditors of the vendor and 
the vendee commits default, a suit by the vendor against the vendee 
loss occassioned by the default is in substance a suit for damages 
for breach of a contract of indemnity and is governed by Art. 83 which 
must be read with Art. 116 where the sale deed on which the claim is ] 
based is a document in writing registered. Time runs from the date 
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2. The plainti/T on the said date received Rs. 5,000/- from the 

defendant and left the balance of the purchase money with the 
defendant for payment to one A. B. of 

3. The defendant has not paid the said balance or any part 

thereof to the said A. B. or to the plaintiff in spite of demand made 
in writing on 19... 

• The plaintiff claims — 

Rs including interest at 0 per cent, per annum, by 

way of compensation, from the date of default as aforesaid. 

PLAINT. 

• 543 . 

SALE OF LAND. 

1. Vendor v. Purchaser. 

CLAIM by Vendor against Purchaser for Damage for not 
completing Purchase, (x) 

1. By a memorandum of agreement, darted 19..., the 

plaintiff agreed to sell and the defendant agreed to buy at the price 

of Rs. 20,000/- a zamidary property in the district of 

bearing Touzi No (more fully described in the schedule 

hereto annexed and marked “A"), free from encumbrances. At or 
about the same time the defendant paid Rs. 1000/- to the plaintiff 
as earnest money, and, by the said agreement, agreed to complete 
the purchase and to pay the balance of the purchase money on or 
before the 19... 

on wliich the vendor is actually damnified : Kartar Singh v. Sant Singh 
A. I. R. 1940 Lah. 321. 

(x) Time of performance : As regards contract for the sale of land, the Court 
must look not at the letter, but at the substance of the agreement, in 
order to ascertain whether the parties, notwithstanding that they named 
a specified time within which completion was to take place, really intend- 
ed more than that it should take place within a reasonable time : 
Jamshed Khodaram Irani v. Durjorji Dhunjihhai, (1915-16) L.B. 43 I.A. 
26, folld. in Abdulali v. Qokaldas, A.I.R. 1927 Sind 49. Where time is 
not originally of the essence of the contract, it may be made so in the 
case of unreasonable delay by either party in the performance of his 
part of the contract, by a notice served on him by the other party 
requiring him to do the acts iij[hich he delays to perform, within a 
spccihed time (which must be a reasonable space of time ) and intimating 
the other party’s intention to consider the contract at an end if the 
notice is not complied with. In India, such notices are not expressly 
mentioned in Sec. bi of the Ind. Cont. Act, but they are well known in 
relation to contracts between vendors and purchasers of land : Burn 
Co. V. Lukkdirjee, (1923-24) 28 C.W.N. 104, 112. 

157 
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2. The defendant accepted the plaintiff's title on 

but did not complete the purchase or paid the said balance of 

purchase money or any part thereof to the plaintifiE within the 

time aforesaid, whereupon notice in writing, dated was 

given by the plaintiff to the defendant to the effect that the plaintiff 
would consider the contract at an end, if the same was not completed 
and the balance of purchase money paid, within one week from 
date of receipt of the notice. 

3. The defendant has not completed the purchase, or paid the 
balance of the said purchase money or any part thereof to the 
plaintiff. 

4. By reason of the premises the plaintiff has lost the benefit of 
the said contract and has suffered damage. 

Particulars of damage : 

The plaintiff claims — 

Rs damage. 

PLAINT. 

• 644 . 

SALE OF LAND. 

1. Vendor v. Purchaser. 

CLAIM by Vendor tor Damages for Default on the part of Pur- 
chaser to release Property sold of an existing Mortgage, (y) 

1. By a registered conveyance, dated 19..., the 

plaintiff sold the property, fully described in the schedule hereunder, 
to the defendant, for the price of Rs. 15,000/-, the defendant thereby 
agreeing to forthwith release the said property of a mortgage then 
subsisting in favour of one C. D., and to pay the balance of purchase 
money, if any, to the plaintiff, and further agreeing to indemnify the 
plaintiff against the consequences of his default in carrying out the 
said agreement. 

.1 -■ . - - 

(y) Referenee : Oharkd Bihi v. Santoshkumar, (1933) I. L. K. 60 Cal. 761 
(Where a purchaser has agreed by a registered deed to release the 
property sold of &ii existing mortgage but he fails to do so, the cause of 
action for a suit by the vendor on such covenant arises either on the date 
when such payment is to be made or at least not later than the date 
when the plaintiff called upon the defendant to fulfil it. Such a suit 
is not a *'suit for land’* and is governed by Art. 116 of the Ind. Limits* 
tion Act.). Art. 89 is applicable where the contract to indemnify is 
unregistered. Art. 113 shall apply if the suit is one for specific per* 
formance. For the question whether a provision in a skle deed is or is 
not a contract to indemnify, see Kaliyammal v. Kolandavda^ 381. C. 
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2. On 19..., the plaintifC called npon the defendant 

in writing, to pay Rs. 12,500/- within three days to the said 0. D., 
who had then agreed to accept the said suni in full satisfaction of 
his dnes provided the same was paid to him within three days, and 
to pay the balance of the parchase money to the plaintiff. 

3. The defendant did not comply with the said request and, 

on * the plaintiff paid, as he had to, Rs. 13,000/- to the 

said C. D. in satisfaction of his dues, and has thereby suffered 
damage. 

Particulars of claim : 

Purchase money unpaid Rs. 15,000/- 

Excess paid to C. D. „ 500/- 

Interest on Rs. 15,000/- from 

(date of demand) to at 

6 per cent, per annum „ 

Total ... Rb. 

The plaintiff claims — , 

Rs 


PLAINT. 


545. 

SALE OF LAND. 

2. Purchaser v. Vendor. 

CLAIM by Purchaser against Vendor for not deducing a good 
and marketable Title, (z) 

1. By an agreement in writing, dated 19..., it was 

agreed that the defendant would sell to the plaintiff, the house 


188. Ct. Tripura Charan v. Nikunjay A. I. ft. 1940 Cal. 360 (Where 
consideration left in the hands of the purchaser is insutBcient to pay 
off mortgage, the vendee is entitled to retain the balance of the purchase 
money until vendor has provided funds necessary to free the property 
from encumbrance. The balance of the purchase money in the vendee's 
hands should not be regarded simply as a deposit of the money of the 
vendor, but it was a sum which the vender was entitled to retain as 
security that the property sold should be free from encumbrance. 

(z) Marketable title— what Is : Marketable title is one which could be forced 
on an unwilling purchaser undena contract for sale made without any 
special conditions, at all times and under all circumstances : Pyrtce v. 
Waddingkam^ (1853) 10 Hare 1, folld. in J. N. Duggan v. K. N, ^aglar- 
khan, A. I. B. 1938 Bom. 77 (case where the defendant contended that 
the tit^e was marketable as the property was held in undisturbed 
possession for over 12 years.). If vendor’s title depends on proof of 
• disputed fact and if the vendor does not pisove that f apt he cannot be 
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sitnate at (more fnlly described in the schednle hereto 


annexed and marked ‘A^), hereinafter referred to as ‘the said 
property’, for the price of Rs. 21,500/- of which Rs. 1000/- should be 
paid immediately as a deposit in part payment of the purchase 

money and the balance on 10..., on which date the sale 

should be completed. 

2. It was an express term of the said agreement that time shduld 
be deemed to be of the essence of the contract. 

3. The said agreement also provided that the defendant should 

on or before 19 deduce and make out a good and market- 

able title to the said property. 

4. The plaintiff duly paid the said deposit and at all material 
times was ready and willing to perform his part of the agreement. 

held to have made out good title : Seelharamamrna v. Patta Eeddi, A.l.K. 
1940 Mad. 739. 

(z) Cause of action and nfeasure of damages : In England, owing to the diffi- 
culties and uncertainty of the English law of real property, the purcha- 
ser's right to damagca for breach of contract is governed by the special 
rule that where the breach of contract is occasioned by the vendor’s in- 
ability, without his own fault, to show a good title, he (purchaser shall 
be entitled to recover, as damages, his deposit, if any, with interest and 
his expenses incurred in connection with the agreement, but not more 
than nominal damages for loss of his bargain : Flureau v. Thornhill^ 
(1776) 2 W. Black. 1078 ; Bain v. Fotheryill, (1874) L. H. 7 H. L. 158 ; 
Barnes v. Cado(jan Developments Ltd.^ (1930) 1 Ch. 479, 488. In India, 
it has been held by a Full Bench of the Madras High Court, that under 
Sec. 55 (2) of the Transfe r of Troperty Act, subject to any special stipu- 
lations to the contrary, certain stipulations will be presumed in every 
transaction of sale of immovable property and a warranty of title on the 
part of Feller is one of those stijuilations. Knowledge of the purchaser 
of any defect of title in the vendor, docs not affect his right to recover 
damages : Adikesavan Naidu v. G urunatha Chetiy, (1917) I.L.R. 40 Mad. 
338 iF.B.). This case has been followed by other High Courts in India 
and it may now be taken as settled that the rule in Flureau v. Thorn~ 
hill and restated in Bain v. Fothergill is not applicable to Indian con- 
ditions and that the purchaser is entitled' to recover damages for 
breach of contract under Sec. 73, Indian Contract Act : Nabin 
Chandra v. Krishna Barana, (1911) I.L.lt. 38 Cal. 458 ; Abdulali v. 
Ooknldas, A.I.R. 1927 Sind,. 49 ; Panna Lai v. JIusain Beg, A.I.R. 
1924 All. 167. The mere fact of knowledge on the purchasers’ part of 
the earlier transactions of the vendor will not disentitle the purchasers 
to insist upon proof of the vendor’s title unless they had agreed to limit 
the nature of the enquiry into title or had agreed to accept the title of 

the vendor such as it was ..When a vendor’s title depends not 

upon a^ question of Jaw but upon proof of a disputed fact, that fact must 
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5. The defendant has not deduced a good and marketable title 
to the said property. 

(Here set out particalars of the defects in title) 

6. By reason of the premises, the plaintiff has lost the use of the 
money paid by him as deposit aforesaid and has incarred expenses in 
investigating the title of the defendant and has otherwise suffered 
damage. 

Particulars of claim : 

The plaintiff claims — 

Rs damages. 

PLAINT. 

546. 

SALE OF LAND. 

3. Vendor’s Creditor v. Vendor and Purchaser. 

CLAIM by Vendor’s Creditor for Purchase »Money payable to him 
under an Agreement between the Vendor and the 
Purchaser. (a)> 

1. On 10..., the defendant A.B. borrowed Rs. 10,000/- 

from the plaintiff, verbally agreeing to repay the said loan on 

be proved and if the vendor does not prove it, he cannot bo held to have 
made out a good title : Seetharamamma v. Paita Reddiy A. I. K. 1940 
Mad, 739. Of. Sakharam v. Jairam, A.I.R. 1933 Nag. 263 (The loss will 
be estimated on the basis of the difference between the contract price 
and market price on the day of the breach). The word ''compensation'' 
used in the Sec. 19, Specific Relief Act, must be understood in the sense 
of damages contemplated in Sec. 73 of the Indian Contract Act. The 
plaintiff is entitled to the recovery of the earnest money, not as money 
had and received by his vendor defendant but only as part of the 
damages he has suffered and by way of damages : Pratapchand v. 
Raghunathy A.I.R. 1937 Nag. 243. For purchaser's right to sue for the 
recovery of advance paid, see A. K. Oosman v. Qurtajee, A.I.R. 1935 
Mad. 903. 

(/.) Interest on the deposit amount : It can be reevered under the provisions 
of Sec. 18 cl. (d) of the Specific Relief Act IX of 1877 : Municipal Oam^ 
mittecy Quxramcala v. Prdbhu Dialy A.I.R. 1933 Bah. 55G, provided 
there is nothing in the conduct of the purchasers to disentitle them to 
the same : Seetharamamma v. Pafia Reddiy supra. Interest is recover- 
able on the amount of purchase money paid under S. 55, sub-s. (0), 
cl. (b), Tr. of Ppty. Act ; Kapadvanj Municipality v. Ochhavlal, A.I.R. 
1928 Bom. 328, 332. 

(a) Reference; Dwarika Nath Ash v. Priyanath, (1917-18)22 G.W.N. 279 
(The claim in this case was not bassed on novation of contract. It was 
bassed on the ground that the purchasejr-defendant was in essence 
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demand with interest at 9 per cent, per annum^ and, by way of secu- 
rity for the said loan, executed on the same date a promissory note 
in favour of the plaintiff. 

2. Thereafter, by a registered conveyance, dated 19..., 

the defendant A.B. transferred his properties (fully described in the 
schedule hereto annexed and marked “A*') to the defendant C.D. for 
Rs. 12,000/- without receiving any payment, and, on that very date, 
the said defendant C.D. executed an agreement in writing in favour 
of his vendor, expressly undertaking to pay to the plaintiff his dues 
out of the consideration money retained in his hands. 

3. On 19..., the said arrangement was communica- 
ted to the plaintiff in writing by the defendant A.B. (or. On 

19..., the plaintiff by a mere accident came to know of the said 

arrangement). 

4. The plaintiff has not received any payment towards his dues 

in spite of demand in wHting made on 


Particulars of claim : 

0 

Principal Snm... ... ... Rs. 

Interest from np to ” 

Total ... Rs. 

The plaintilT claims — 

Rh from C. D. alternatively, from A.B, 

DEFENCE. 

54r- 

SALE OF LAND. 


trustee of the money in his hands for the benefit of the plaintiff, who 
could clearly enforce it, whether or not the arrangement had been 
communicated to him : The rule enunciated in Tweddle v. Atkinson, 
(18G1) 1 B. & S. 393 is not applicable to this country. The plaintiff’s 
suit is maintainable, being based on the original debt.). 

(a) Other cases : Where a contract between A. and B. is intended to secure 
a benefit to C. as a cestui que trust, C. may sue to enforce the trust : 
Khwaja Muhammad Khan v. Hiisaini Begam, (1909-10) L.R. 37 1. A. 152 ; 
Khirod Behari v. Man Oobinda, (1934) I.L.R. 61 Cal. 841 ; Adhar 
Chandra v. Dolgobinda, (19.36) I.L.R. 63 Cal. 1172 ; Subbu Chetti v. 
Arunachalam Ghettiar, (8930) I.L.R. 53 Mad. 270 ; Hare Krishna v. 

, Fakir, (1935-36) 40 C.W.N. 703 ; District Board, Malda, v. Chandra 
Ketu, (1936-37) 41 C.W.N. 1008 ; Motilal v. Akbarbhai, A.I.R. 1939 Bom. 
309 (A person who merely takes a benefit under a contract cannot sue 
directly ui)on that contract without invoking the doctrine of trust or 
agency). 
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Vendor v. Pnrchaser. 

DEFENCE to a Claim by Vendor for Damage tor not 
completing Purchase, (b) 

The defendant denies that he accepted the plaintiff’s title as' 
alleged or at all. The plaintiff had, and has, no title to the said 
premises and could not, and cannot, convey the said premises to the 
defendant in terms of the said contract. 

Or, 

The plaintiff could not deduce a good and marketable title to the 
said premises in terms of the said contract and has thereby prevent- 
ed the defendant from completing the purchase. 

DEFENCE. 

548 . 

SALE OF LAND. 

Vendor v. Purchaser. 

DEFENCE to a Claim by Vendor for alleged Default on the part 
of the Purchaser to release the Property sold of an 
existing Mortgage, (c) 

1. The said sum of Rs. 15,000/- was insufficient to pay off the 
mortgage subsisting in favour of C.D. who, on tender made on 

refused to accept the said sum in full satisfaction of his 

claim. 

2. On 19. ..I the defendant called upon the plaintiff 

(verbally, or, in writing, as the case may be) to provide funds neces- 
sary to free the property from the said encumbrance. 

3. The plaintiff failed and neglected to provide the necessary 
funds, and, accordingly, the said sum of Rs. 15000 was and is 
retained by the defendant as security that the said property sold to 
him should be free from encumbrances. 

PLAINT. 

540 . 

SLANDER. 

CLAIM by Trader for Slander in Relation to his Profession 
or Trade, (d). 

(b) This is a defence to Form No. 543. 

(c) This is a defence to Form No. 544. 

(c) See notes under Form No. 544. 

(d) Reference : Thomas v. Jackson, (1825) 3 Bing. 104 (The question in this 

case was whether the action was maintainable without proof of special 
damage. Held : The words which imputed to a man fraudulent con- 
duct in his business whereby he gained bis bread were actionable with- 
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The plaintiff is a farmer and vendor of corn and carries on 
his trade at 

2. On or about October 10th, 19..., the defendant falsely and 
maliciously spoke of the plaintiff in the way of his trade and in 
relation to his conduct therein, to J. D., the words following, that is 
to say (here set out the actual words spoken), and meaning thereby 
that the plaintiff is a rogue and a swindling rascal and was guilty 
of dishonest practices in his said trade. 

out proof of special damage.); De Stempel v. DunkeU, (1933) 1 All E.R. 
238. It is however necessary for the plaintiff to prove (1) that at the 
time the words were spoken he carried on such profession or trade : 
Bellamy v. Burch, (1847) 16 M. & W. 590, and (2) that the imputation is 
connected with the duties of his profession : Per Tindal, C. J., in Doyley 
V. Roberta, (1837) 3 Bing. N. C. 835, 840 ; cf. Ayre v. Craven, (1834) 2 Ad. 
& E. 2, 7 ; Jones v. Jones, (1916) 1 K.B. 351, 361, on appeal, (1916) 
2 A.C. 481, where the law^'is laid down thus : '‘It is well settled that 
words spoken, although calculated to injure a person in his profession, 
vocation, or ofUce, but not# relating to his conduct or capacity therein, 
are not actionable per ae**). See Rahim Bakkah v. Baehcha Lall, (1929) 
IJj.E. 51 All. 509, 516, 517 (A malicious intent or an intent to damage 
the reputation of a person is not a necessary ingredient of actionable 
slander, Any words which have a tendency to hurt or prejudice a man 
in the exercise of his trade or business arc actionable without proof of 
special damage.). 

(d) Slander, it actionable without proof of special damage : In England, no 
action for slander lies without proof of special damage, except (1) where 
the words charge the plaintiff with having committed a criminal 
offence : Webb v. Beavan, (1883) 11 Q.B.D. 609 ; (2) where the words 
impute that the plaintiff has been guilty of a criminal offence : Cray v. 
Jones. (1939) 1 All E.11. 798 (K.B.D.) ; (3) where the words impute that 
the plaintiff has a contagious disease of a particular kind : Garalake v. 
Mapledoram, (1788) 2 T.R. 473 ; (4) where the words are spoken of 
the plaintiff in relation to his office, profession or trade : De Stempel v. 
Dunkels, swpra ; (5) where they impute unchastity or adultery to a 
woman or girl : Slander of Women Act, 1891, S. 1. 

The trend of Indian decisions seems to be that the common law of 
England is applicable to India only in the Presidency towns where the 
High Courts administer the law which would have been applied by the 
Supreme Court. It was held in a Bombay case, that Parsis in Bombay 
being governed by the common law of England, an action for slander 
of women cannot be maintained without proof of special damage : Ilira- 
bai V. Dinshatv,. A.l R. 1926 Bom. 302, folg. Bhooni Money v. Natobar, 
(1901) l.L.R. 23 Cal. 452. The Madras High Court also held that a 
claim for damages by a Hindu woman in respect of an allegation of un- 
chastity is sustainable ip the original side of a High Court without 
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3. In conseqnence of the said words the plaintiff was injnred 
in his credit and repatation as a vendor of corn, and in his trade, 
and the said J. D., who before the speaking of the words, was about 
to make a purchase of the plaintiff, refused to do so. 

The plaintiff claims — 

Rs damage. 

PLAINT. 

560. 

SLANDER. 

CLAIM by Medical Man for Slander in Relation to his Pro- 
fession or Trade, (e) 

1. The plaintiff is a Fellow of the Royal College of Surgeons 

proof of special damage : Narayana v. Kannamnia^ (1932) I. L. R. 55 
Mad. 727. 

In the mufassil towns, the rule to oc applied is the rule of justice, 
equity and good conscience, which has been generally understood to 
be principles of common law in E.igland, so far as they are appli- 
cable to Indian society having regard to the circumstances of the case. 
But where the principles of common law in England are in a state of 
uncertainty, there is nothing to preclude tlie Court applying that view 
of the law which is essentially just and equitable : Balammal v. Palandif 
A.I.R. 1038 Mad. 164. Thus, it has been held that an imputation of 
dishonesty to a person who is a tradesman, is actionable per se : liahim 
Bakbsh v. Bacheha Lall, (1929) I.Tj.R. 51 All. 509. In a case imputing 
witchcraft to the plaintiff, Mookerjee J., held : “The English cases, 
Rogers v. Oravat, (1596-97) Croke Eliz. 571, Hughes v. Farrer, (1628-29) 
Croke Car. 141, Dacy v. Clinch, (1058) Sid. 52, lay down that the 
words, ‘Thou art a witch and sorcerer’' are a slander and are action- 
able without proof of special damage. But it is to be observed that 
under the criminal law of England when those slanders wore uttered 
witchcraft was a crime punishable with death and therefore were action- 
able without proof of special damage. It w'ould not be right to base 
our decision on the English authorities which were founded on the 
state of the criminal law prevalent at the time, I prefer to rest my con- 
clusion on the ground that the words spoken in this case, which imput- 
ed the practice of witchcraft or sorcery arc not words of mere vulgar 
abuse, that they were calculated not only to outrage her feelings but 
also to lower the estimation .in which she was held by persons of her 
own class and to bring her into disrepute, and might indeed involve 
serious consequences to her, and, that under such circumstances, they 
, arc actionable without proof of special damage.” Shoobhagee Koeri v. 
Bokhori Ram, (1906) 4 C.L.J. 390, 397. See notes under Form No. 553. 
<e) Sec Edsall v. Russell, (1842) 4 M. & Gr, 1090, and notes under Form 
No. 449. 

158 
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and has been carrying on his profession as a surgeon in the city of 
and its neighbourhood for the last years. 


2. On the plaintiff performed an abdominal opera- 
tion on the defendant’s wife. On the patient died. 

3. On the defendant falsely and maliciously spoke 

and published to one B. D. of the plaintiff in relation to his said 
profession, the words following: 

“Mr (meaning the plaintiff) killed my wife.” 

4. The said words meant and were understood to mean that the 
plaintiff had acted in his said profession negligently and was unfit 
to be employed as a surgeon. 

5. In consequence of the said words the plaintiff has been 
greatly injured in his credit and reputation and in his said profes- 
sion. 

The plaintiff claims — 

Rs damage. 

PLAINT. 

• 551. 

SLANDER. 

CLAIM by Solicitor tor Damages and Injunction tor Slander 
in Relation to his Protession or Trade, (f) 

1. The plaintiff ia a solicitor, carrying on bnaineas at 

2. In 19..,, the plaintiff acted as solicitor for the 

defendant in a suit instituted by the defendant against 

on the original side of the High Court of (Suit No 

of )• 

3. On or about the defendant falsely and maliciously 

spoke and published to one A. B. of the plaintiff in the way of his 
profession as solicitor the following words : — 

(Here quote the exact words). 

4. The said words mean, [and were understood to mean, that the 
plaintiff was guilty of dishonesty and unprofessional conduct in 
the discharge of his duties as a solicitor. 

5. In consequence of the said words the plaintiff has been 
injured in his credit and reputation, and in his profession as a 
solicitor. 

The plaintiff claims— 

* (1) Rs.. damages. 

(2) An injunction to restrain the defendant from repeat- 

(f) See notes under Form No. 449. 
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iDg the said slander, and from publishing any slander of a 
similar nature injuriously affecting or tending to affect the 
plaintiff in his said profession. 

PLAINT. 

552 . 

SLANDER. 

CLAIM tor Damages for Slander spoken of the Plaintiff in Court 
in Relation to his Trade, (g) 

1. At all material times the plaintiffs were partners of the firm 

of M. R. P. which carried on an extensive business at as 

commission agents in the purchase and sale of grain. 

2. In 19..., one C. B. had agreed to. purchase from 

the said firm through B. L., 200 bags of grain and paid through the 
said B. L. Rs. 200/- by way of earnest money. This transaction led 
to a criminal case filed by C. B. against B. L. under section 420 of 

the Indian Penal Code. The said case was dismissed on 

as false. 

3. On 19..., during the trial of the said case and 

while the cross-examination of C. B. was proceeding, K., a vakil for 
B. L., asked C. H. whether the firm of M. R. P. was the biggest 
arhatia firm for grain in the city or not. C. B. answered the ques- 
tion in the affirmative. 

4. The defendant, who was a inuktear for C. B. in the said case, 
immediately upon hearing that answer, interjected the observation 
that they (meaning the members of the firm of M. R. P.) were the 
most dishonest men also in the city. These words were spoken in 
the presence of, and were audible to, the Magistrate, tho peshkar, the 
lawyers, and other persons present in Court. 

5. In consequence of the said words, the plaintiffs as members 
of the firm of M. R. P. were injured in their credit and reputation as 
dealers in grain. 

The plaintiffs claim — 

Rs damages. • 

(g) Reference: Rahim Bakbsh v. Bachcha Lall^ (1929) I. L. K. 51 AIL 500 
(This case decides (i) that words which have a tendency to hurt or 
prejudice a man in the exercise of his trade or business arc actionable 
without proof of special damage ; (ii) a malicious intent or aji intent to 
damage the reputation of a person is not a nccccssary ingredient of 
actionable slander *, (iii) for defamatory statements mode by an advo- 
cate outside his office of advocate and with no reference to the subject- 
matter before the Court, and which thq-efore were necessarily made in 
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PLAINT. 

553- 

SUNDER. 

CLAIM for Damage tor Slander cong^ting in defamatory 

Abuse, (b) 

1. The plaintiff is an orthodox Hindu Brahmin. 

2. On or about the defendant falsely and maliciously 

spoke and published of the plaintiff to A.B. and C.D. (the plaintiff's 
neighbours) the words following, that is to say, the plaintiff's wife 
was an unchaste woman and the plaintiff, knowing her to be un- 
chaste, cohabited with her and ate the food cooked by her and that 
he had lost his caste. 

3. The plaintiff in consequence has been injured in his reputa- 
tion and brought into contempt, hatred and ridicule. 

The plaintiff claims — 

Rs.,,..,. damages. 

bad faith and were irrelevant, the advocate might be proceeded against 
in an action.). 

(g) See notes under Form No. 449. 

(h) Reference : Sukan Tcli v. Bipal Tell, (190G) 4 C.L.J. 388 (In India, a 

distinction is made between abusive language which is defamatory and 
abusive language which is not defamatory. When words defamatory in 
themselves and not mere verbal abuse, have been used, a plaintiff is 
entitled to damage, though no special damage is proved to have been 
suffered), follg. Parvathi v. Mannar, (1885) I.L.K. 8 Mad. 175 and distg. 
Oirish Chundcr v, Jatadhari Sadukhan, (1899) I.L.11. 2G Cal. 653. 
An abuse may be uttered merely to cause an affront to the feelings of 
another or as an insult to his sense of dignity or self-respect without 
other persons knowing of it or without producing an impression in the 
minds of others hearing it, prejudicial to his position or dignity. It 
may, however, be uttered in circumstances tending, if not vindicated, 
to lower the person addressed in the estimation of the people present. 
In such a case the words will amount to defamation and will be action- 
able. When on the face of them, the words used by the defendant clearly 
must have injured the plaintiff's reputation, the plaintiff is entitled 
to recover a substantial amount without giving any evidence of actual 
pecuniary loss. General damages differ in this respect from special 
damages : Bastiram v. Bansidhar^ 1939 Mar.Ij.B. 133 (Civ.) ; SuraJ 
Narain v. Siia Pam, A.I.R. 1939 All. 461 (Slanderous words conveying 
insult can themselves bo actionable and it is not necessary for the 
plaintiff to prove any pecuniary loss in order to succeed in his claim 
provided he succeeds in proving that the words used by the defendant 
excited against the plaintiff feelings of contempt and ridicule, etc.) 
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PLAINT. 

554 . 

SLANDER OF TITLE. 

CLAIM tor Damages lor Slander of Title to Goods, (i) 

1. The plaintiff at all material times was and is a dealer in 
furniture. 

2. On the plaintiff in the ordinary course of his^ 

business advertised in the newspaper, the “Commercial Gazette” 

that on the following items of furniture, the property 

of the plaintiff (hereinafter referred to as the ‘said goods’), would 
be sold by auction at : 

3. On , the defendant falsely and maliciously caused 

to be printed and published in relation to the said intended sale the 
following statement in the form of a notice in the issue of the 
“Commercial Gazette” for June, 20th, 19... (Here set out the notice). 

4. The defendant thereby meant, rmd was understood to mean^ 
that the said goods mentioned in the plaintiff’s advertisement were 
the property of the defendant and not>of the plaintiff and that any 
person buying any of the said goods would do so at his own risk. 

5. By reason of the publication of such notice, C,, D., and P., all 

of who were desirous of purchasing the said goods or 

some of them, were deterred from attending and bidding at such sale 

(h) Measure of damages : Vindictive damages should not bo awarded, and 

a distinction should be drawn in awarding damages when the defendant 
acts from carelessness and when he acts maliciously. In the latter case, 
the plaintiff is entitled to full compensation for the pain suffered, and 
in the former to a sum sufficient to establish his innocence of the 
charges made : Parvathi v. Mannar, (1883) I.L.R. 8 Mad. 175. 

(i) Slander of title^deflnitlon of : Slander of title is a false and malicious 

statement in writing, printing, or by word of mouth injurious to any 
person’s title to property and causing special damage to such person » 
For the publication of such a statement « an action will lie : Fraser on 
Libel and Slander, 7th Edn., p. 45. It makes no difference whether the 
falsehood is oral or in writing : Batcli/fe v. Evans, (1892) 2 Q. B. 524, 
532. 

(i) Cause of action : In a suit for slander of title, it is necessary for the 
plaintiff to allege and prove (a) that the statements were untrue, (b) that 
they were made maliciously.* (c) that the plaintiff has suffered special 
damage thereby : Bee Fraser on Libel and Slander, 7th Fidn., p. 45 ; 
cf. Eemi Chand v. WalUice, (1907) I.L.R. 34 Cal. 495 ; Imperial Tobacco 
Co. V. A. Bonnan, (1927) 46 C.L.J. 455, 504-507 (which also decides, at 
p. 505, that in an action for damages for slander of goods, the precise 
words complained of, must be set out in the statement of action.). The 
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held on and abstained from purchasing any of the said 


goods, and no fair and reasonable bid was made for the said goods 
and the said auction sale failed altogether, and the expenses incurred 
by the plaintiff in advertising and preparing for the holding of the 
said auction sale were thrown away, and the plaintiff has been and 
is and will be prevented from selling the said goods. 

6. By reason of the premises the plaintiff has suffered damagesi 

Particulars : 

The plaintiff claims — 

(1) Bs damages. 

(2) An injunction to restrain the defendant from further 
publishing the said words or any of them or similar words 
disparaging the plaintiff’s title to the said goods. 

malice in such a case is any corrupt or wrong motive : British Ely, etc. 
Co. V. C. R. C- Go., <1922) 2 K. li. 260, 268. Acting maliciously 
means acting from a bad motive. If the defendant's intent was bad 
and his words false, the plaintiff is entitled to damages. If a person 
make a statement which is partly bona fide and partly mala fide, and it 
occasions injury to another, that other is not entitled to recover damages, 
unless he can trace the injury to that part of the statement which is 
made mala fide : Brook v. Eawl, (1849) 19 L. .T. Ex. 114, 115. Mere want 
of reasonable and probable cause is not sufiicient: Pitt v. Donovan, (1813) 
1 M. & S. 639. The law will, however, presume malice where the defen- 
dant is himself in no way concerned or interested in the property : 
Pennyman v. Rabanks, (1595) Cro. Eliz. 427. The necessity of alleging 
and proving actual temporal loss with certainty and precision has 
always been insisted on : Ratcliffe v. Evans, (1892) 2 Q.B. 524, 532. The 
disparagement need not necessarily relate to title but may be of any 
description, e.y., a false statement that a person’s liouse which he was 
proposing to sell was haunted : Barrett v. Associated Newspapers, (1907) 
23 T.L.11. 666. 

(i) Slander of title and libel : A slander of title may also injuriously 
affect a man's reputation. Thus, in a given case, the words used, 
though directly disparaging goods, may also impute such carelessness, 
misconduct or want of skill in the conduct of his business by the 
trader as to justify an action of libel : Per Cozens-Hardy, J., in 
Griffiths V. Uefin, (1911) 27 T.L.R. 346, 350 (C.A.). Cf. South Hetton Coal 
Co, v. N. E. News Association, (1894) 1 Q.B. 133, (C.A.) ; Linotype Go. 
V. British Empire etc. Go. (1899) 8l L.T. 331. 

(i) Limitation : Art. 36, Ind. Liin. Act. Where a person dissuades other 
persons from taking a certain building on rent by making false state- 
ments as to habitability and safety of the building, the person so repre- 
senting is liable in tort, the tort being analogous to slander of title and 
falling within the broader description of injurious falsehood. The action 
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DEFENCE. 

555. 

SLANDER. 

DEFENCE to a Claim for alleged Slander in relation to the 
Plaintiff's Trade or Business, (j) 

a The defendant may take one or more of the following defences : — 

1. The defendant did not speak or publish the words set out in 

paragraph of the plaint or any of them. 

2. The said words did not refer to the plaintiff. 

3. The said words are incapable of the alleged or any defama- 
tory meanings. 

4. The said words without the alleged meanings are true in 
substance and in fact. 

5. The said words were spoken honestly and in good faith by 
the defendant without malice on a privili^ged occassion. 

(Give particulars). 

6. In so far as the said words consist of statements of fact, they 
were in their natural and ordinary signification true in substance 
and in fact, and in so far as they consist of comment the same were 
fair and honci fide comment upon matters of public interest made by 
the defendant without any malice towards the plaintiff. 

7. The plaintiff is a man of bad general reputation. 

8. The plaiutiff has alleged no special damage suillcient to 
support his claim. 


is one for misfeasance independent of contract and Art. 3G applies to 
such action ; Jiargovind y. Kikabhai, A.T.R. 1938 Nag. 84. 

(j) Defence of privilege : In general, an action lies for malicious publication 
of statements 'which arc false in fact and injurious to the character of 
another (within the well-known limits as to verbal slander) and the 
law considers such publication as malicious* unless it is fairly made by 
a person in the discharge of some public or private duty whctlier legal 
or moral or in the conduct of his own affairs in matters where his 
interest is concerned. In such cases the occasion prevents the iiiferenco 
of malice which the law draws from unauthorized communications and 
affords a qualified defence deijending upon the absence of actual malice. 
If fairly warranted by any reasonable occasion or exigency and honestly 
made, such communications are protected for the common convenience 
and welfare of society and the law has not restricted the right to make 
them within any narrow limits : Toogood v. Spyring. (1834) 3 L.J. Ex. 
347/folld. in Daulat Singh v. Prem Singh * A.l.'R. 1938 All. 447. 

(j) Matters In mitigation of damages : At the trial the defendant may prove 
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PLAINT. 

556. 

SOLICITOR. 

1. Solicitor v. Client. 

CLAIM by a Solicitor to recover settled Costs, (k) 

1. The plaintiff is a solicitor of 

2. In the defendant employed the plaintiff as his 

solicitor to act in various matters. 

3. Between and the plaintiff acted as 

the defendant's solicitor in the said matters, and on , he 

delivered to the defendant his untaxed bills of costs in respect of 
work done. 

4. Thereafter, on , an account was settled on the 

said untaxed bills between the plaintiff and the defendant, and the 
defendant executed in favour of the plaintiff a promissory note for 

Rs the amount of such settled costs, repayable on demand, 

with interest at 6 per cent, per annum. 

Particulars of clawi : 

19... Principal sum ... Rs. 

.Interest at 6 per cent, from 


Net amount due ... Rs. 

The plaintiff claims — 

Rs 

PLAINT. 

55r. 

SOLICITOR. 

1. Solicitor v. Client. 

CLAIM by a Solicitor for Professional Charges. (1) * 


ill mitigation of damages that, (a) the plaintiff was a man of no reputa- 
tion, and (b) the defendant did not act maliciously but in good faith : 
Hohhs V. Tinting, (1929) 2 K.B. 1, 17, 18. As to the necessity of pleading 
matters in mitigation of damages, see ‘Damages’ under ‘‘Special 
Defences”, Ft. II, Chap. XVII, pp. 400, 401. 

<k) Reference : Shamaldhone Dutt v. Lakshimani Debt, (1909) I. L. E. 36 
Cal. 493 (According to the practice prevailing in the oiiginal side of the 
High Courts, taxation of bills by solicitors is optional, and bills are 
often adjusted without taxation.). 

<k) Limitation : Art. 84, Ind. Lim. Act. 

<11 Quantum meruit : The claim for quantum meruit arises upon a promise 
to be impHied from the request by the defendant to the plaintiff tu 
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1« In 19..., the defendant retained and employed the 

plaintiff as his solicitor to act for the plaintiff in (here specify the 
nature of work). 

2. The plaintiff acted as the solicitor for the defendant and 

duly performed the said work, and delivered to the defendant on 
a bill of costs amounting to Rs The defend- 
ant has not paid the said sum or any part thereof. 

3. The said costs are reasonable costs. 

The plaintiff claims — 

Rs 


PLAINT. 

558. 

SOLICITORS. 

2. Client v. Solicitor. 

CLAIM by Client against Solicitor for Damages for Professional 

Negligence, (m) 

1. The defendant is a solicitor of and was employed 

by the plaintiff in 19... to advise him as to the best way 

of investing a sum of Rs. 10,000/-. 

2. The defendant as such solicitor, in 19..., advised 

the plaintiff to invest the said sum of Rs, 10,000/- on a second 
mortgage of a house property situate at and recommended 


perform services for him or for the acceptance of such services as 
plaintiffs rendered so as to imply a promise to pay for the same : 
TAladhar v. Mathurculas, (1934) I.L.R. 58 Bom. 583. An attorney is 
not entitled to any reward for services rendered to his client beyond 
his just and professional remuneration during the subsistence of 
the relationship of attorney and client, unless the client had competent 
and independent advice : Brojendra y. Luokhimoni, (1902) I.L.R. 
29 Cal. 595. 

(m) Liability for negligence : Hart v. Frame, (1839)6 Cl. & Fin. 193 (In 
undertaking a client’s business, an attorney or agent undertakes on 
his own part for the existence and due employment of skill and dili- 
gence. Where an injury is sustained by 4iis client in consequence of 
the absence of either, he is responsible to his client for such injury.) ; 
Donaldson v. Haldane, (1840) 7 Cl. & Fin. 762 H. L. Cf. William Shaw 
V. Frederick Jac, A. I. R. 1932 P. C. 194 (where the solicitor was held 
not responsible for loss). Cf. Official Trustee v. Mrs. liaeburn, A. I. R. 

‘ 1940 Rang. 207. (Where the principles for estimating the loss teethe trust 
funds on account of investment on insufficient securities have been 
discussed. The said principles may by analogy be applied to this case.). 
See also notes under Form No. 559. 
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to the plaintiff that the said mortgage would be more than a suffi- 
cient security for the said amount. 

3. At all material times the plaintiff reposed implicit confidence 
in the skill and integrity of the defendant as a solicitor, and relying 
on the advice of the defendant, the plaintiff invested the said sum 
on the said morgage, and the defendant acted as the solicitor for the 
plaintiff in effecting the said mortgage. 

4. In March 19..., the first mortgagees filed a suit to enforce 

their mortgage, and, in execution of their decree, brought the mort- 
gaged property to sale on when it fetched a net sum of 

Rs only which was just sufficient to pay off their claim. 

The mortgagor is a man of no means and the plaintiff has lost the 
whole of the said sum of Rs. 10,000/- together with interest thereon. 

5. The defendant was guilty of professional negligence by ad- 
vising the plaintiff to lend money on a worthless security. 

6. The defendant was farther guilty of professional negligence 
in not having the mortgaged property valued by a surveyor before 
he advised the plaintiff to invest any money on a second mortgage of 
the said property. 

7. By reason of the promises the plaintiff has suflEered damage. 

Particulars : 


19... Principal 

Interest thereon at 

2 )er cent, per annum from 
to 


Rs. 10,000/- 


99 


Total ... Rb. 

The plaintifE claiius — 

(1) Rs 

(2) Further interest until payment or judgment. 

PLAINT. 

559. 

SOLICITORS- 

2. Client v. Solicitor. 

CLAIM by Client against Solicitor for damages for Misre- 
presentation and Breach of Fiduciary Duty, (n) 

(n) Rdterenee : Nocton v. Lord Ashburton^ (1914) A. G. 932 (Per Viscount 
Haldane, L. C.. at p. 956, 'The solicitor contracts with his client to be 
skilful and carefuL For failure to perform his obligation he may be 
made liable in contract or eveu in tort, for negligence in breach of a 
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1. The defendant is a solicitor of 

2. In 19..,, the defendant advised the plaintiff to 

advance Rs! 60,000/ — on the first mortgage of two buildings, pre- 
mises Nos and in belonging to a 

man named and recommended the said mortgage to the 

plaintiff as a good ’security for that amount. 

• 3. The plaintiff relying on the advice and skill of the defen- 
dant invested Rs. 60,000/- on the said mortgage, and the defendant 
acted as the solicitor for the plaintiff in the said transaction. 

4. In 19..., the defendant approached the plaintiff 

in order to have premises No hereinafter called ‘the 

said property*, released from the plaintiff’s security and verbally 
represented to the plaintiff that if the plaintiff released the said 
property he would still have sufficient security and that a valuation 
made by the defendant showed this. 

5. The plaintiff reposed implicit confidence in the defendant’s 
judgment and integrity and believing in his representation and 
induced thereby, the plaintiff released the said property from his 
security. 

6. The plaintiff instituted a suit on the mortgage and, on 

realised a sum of Rs only by the sale of the 

mortgaged property. The balance of his claim, namely, Rs 

is not recoverable from the mortgagor personally. 

7. The defendant had in breach of his fiduciary duty misrepre- 
sented to the plaintiff that after releasing (he said property, the 
remaining security would be sufficient. The plaintiff has suffered 
loss in consequence of the release. 


duty imposed on him This action ought properly to have 

been treated as one in which the plaintiff had made out a claim for 
compensation eitlier for loss arising from misrepresentation made 
in breach of contract to exercise due care and skill (]>.9 .j 0). The proper 

mode of giving relief might have been to order Mr to 

restore to the mortgage security what he had procured to be taken 
out of it, in addition to making good the amount of interest lost by 
what he did (p. 958). Ct. Donaldson v. Haldane, (1810) 7 Cl. & Fin. 
762 (liability for gratuitous ,^ervices, where loss was suffered by the 
lender through the insufficiency of the security) ; Whiteman v. Hawkins, 
(1878) 4 C. P. D. 13 (where the solicitor omitted to ascertain that a 
third person had an equitable charge upon the land mortgaged to the 
plaiutifif) ; Briekenden v. London Loan db Savings Go,, A I.R. 1934 P.O. 
176 (where the solicitor was held liable for damages for non-disclosure 
of material facts.), , 
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8. In ,the plaintiff discovered that by getting the 


plaintiff to release the said property from his security the defen- 
dant himself obtained over the said property a further security for 
a mortgage of his own. 

The plaintiff claims — 

Rs damages. 

PLAINT. 

660 . 

SPECIFIC PERFORMANCE. 

1. Sale of Land. 

Purchaser v. Vendor. 

CLAIM by Purchaser for Specific Performance of a Contract 
to sell Land with an Alternative Claim for Damages, (o) 

1. By an agreement in writing, dated the defendant 

agreed to sell and the plaii\tiff agreed to buy at the price of Rs 

(o) Readlneas and willlngnesB— averment of : *Tn a suit for specific per- 
formance the plaintiff itreats and is required by the Court to treat 
the contract as still subsisting. He has in that suit to allege, and 
if the fact is traversed, he is required to prove a continuous readiness 
and willingness, from the date of the contract to the time of hearing, 
to perform the contract on his part. Failure to make good that 

averment brings with it the inevitable dismissal of his suit 

Although 60 far as the Specific Relief Act is concerned there is no 
express statement that the averment of readiness and willingness is 
in an Indian suit for specific performance as necessary as it was 
always in England (S. 24(b) is the nearest), it seems invariably to 
have been recognised, and, on principle, their Lordships think rightly, 
that the Indian and the English requirements in this matter as the 
same.”: Mama v. Sassoon, (1927-28) L.R. 55 LA. 360, 373, 375; 
Narinjan v. Md, Yunus, A.l.R 1932 Lah. 265. After a bargain of sale 
has been repudiated by the vendor, the purchaser claiming specific 
performance can, in the absence of any evidence to the contrary, easily 
discharge the onus about readiness and willingness by simply showing 
that he is still ready and willing to carry out his bargain : Brijmohan 
V. Ohandrabhagabai, A.l.R. 1939 Nag. 173. Cf. Ramakrishnayya v. 
Sreeramulu, A.l.R. 1939 Mad. 547. 

(o) Suit for speeltie perform anee, It suit for land within the meaning of 

elanae 12 of the Lettera Patent \ A distinction must be drawn between 
a vendor’s suit and a purchaser’s suit for specific performance. A 
vendor’s suit for specific performance, that is to say, for the purchase 
price is not a suit for land : Land Mortgage Bank v. Sudurudeen 
Ahmed, (1892) I.L.R. 19 Cal. 358, folld. in Nagendra Nath v. Eraligool 
Co, (1922) I. L. R. 49 Cal. 670 ; cf. Velliappa ChetUar v. Qovinda 
Detss, (1929) I. L. R. ^ 52 Mad. 809 (F. B.) ; Sewdayal Ramjeedas w. 
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a plot of land specified at the foot of the plaint, free of all 
encnmbrances. 

2. The said agreement provided, inter alia^ that Rs.. 1000/- 

shonld be paid immediately by the plaiutlfT to the defendant as a 

deposit in part payment of the purchase money and the remainder 

on the ...day of ....lO..., on which date the sale 

should be completed. 

3. The plaintiff duly paid the said deposit. 

4. A draft conveyance was drawn up and was approved in 

writing by the parties on 

5. Thereafter, the said draft conveyance was eugrossed and 

stamped and, on 19..., the date fixed for completion of 

the sale, the plaintiff offered to pay to the defendant Rs 

the remainder of the purchase money but the defendant failed and 

neglected to execute the conveyance, whereupon on.... notice 

in writing was given by the plaintiff to tiio defendant requiring 

him to complete the sale on or before 

Official Trustee of Bengal^ (1931) LL.R. 58 Oal. 7(58, 779. A pur- 
chaser's suit for specific performance is a suit for land : All India Sugar 
Mills V. Sardar Sundar Singh, I.L.Tl. (1937) 2 Cal. 641. 

(o) Specific performance— an equitable relief : A contract to be specifically 
enforceable must be mutual : Dcbendra v. Ijalit Krishna, (1937-38) 
42 C.W.N. 1090. The relief of specific performance is an equitable 
relief lying in the discretion of the Court ; Suhbarayadu v. Tatayya, 
1937 M.W.N, 1158. See S. 22, Bp. Rel. Act ; Sauhhi Sah v. Mahamaya, 
A.l.R. 1934 Pat. 518. The Court will not decree specific performance 
of an act which the defendant is not in a position to perform : Lai 
Chand v. Hari Chand, (1938-39) 43 C.W.N. 903. 

(o) Specific performance and/or damages : Under Sec. 19, Sp. Rel. Act, 
1877, any i)erson suing for the specific performance of a contract may 
also ask for compensation for its broach, either in addition to, or in 
substitution for, such performance. If in any such suit the Court decides 
that specific performance ought not to he granted, but that there 
is a contract between the parties which has been broken by the 
defendant and that the plaintiff is entitled to compensation for 
that breach, it shall award him compensation accordingly. If in 
any such suit the Ck)urt decides that specific performance ought to 
be granted, but that it is ^not sufficient to satisfy the justice of 
the case, and that some compensation for breach of the contract 
should also be made to the plaintiff, it shall award him such 
compensation accordingly. Compensation awarded under this section 
may be assessed in such manner as the Court may direct. ^'Except 
as to the case provided for in_the Explanation to Sec. 19 as to which 
there is introduced an express divergence from Lord Cairns’ Act ag 
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6. On the last mentioned date the plaintiff again offered to 

pay to the defendant Rs the remainder of the purchase 

money. Yet the defendant has not completed the sale. 

7. The plaintiff has been and still is ready and willing to 
perform his part of the said agreement. 

8. If the defendant completes the sale, the plaintiff shall claim 

damage to the extent of Rs which the plaintiff has 

suffered by reason of the defendant’s wrongful refusal to complete 
the sale in accordance with the terms of the said agreement. The 
following are the particulars of such damage : 

Particulars : 

9. If the Court does not direct specific performance of the 

said agreement, then the plaintiff shall claim Rs damages 

made up as foll ows : 

expounded in England, Sec. 19 embodies the same principle as the 
English Act and doe% not, any more than did the English statute, 
enable the Court in a suit for specific performance to award 
compensation for breach of the contract, where at the hearing the 
plaintiff has debarred himself by his own action from asking fora 
decree for specific performance : Mama y. Sassoont (1927-28) L. R. 55 
I, A. 360. Where the vendee on a breach of contract by the vendors 
claimed a decree for specific performance or in the alternative a 
refund with interest of the amount of the purchase price paid by him 
to the vendors but withdrew during the pendency of the suit his 
claim for specific performance and the vendors did not suffer from 
the suit, Held : that the vendee was not debarred from claiming the 
refund as the claim sought only restitutio in integrum and was not 
strictly one for damages ; Jaggo Bai v. Harihar Prasad, A. I. R. 1940 
All. 41. Cf. Ramakrishnayya v. Sreeramulu, A. I. R. 1939 Mad. 547. The 
word '^compensation” in Sec. 19. Spec. Rel. Act must bo understood in 
the sense of damages contemplated in Sec. 73, Contract Act : Pratap- 
chand v. Raghunath, A. I. R. 1937 Nag. 243. 

(o) Interest upon deposit : In a suit on breach of contract by the 
vendor, the vendee is entitled to a claim for interest upon the amount 
of purchase price paid by him to the vendor and retained by him 
even after his repudiation of the contract : Jaggo Bai v. Harihar, 
A. I. R. 1940 All. 41. • 

(o) Where no time Is fixed for performance: Gf. Sec. 46, Ind. Gout. 
Act. 

(o) Limitation : Three years, under Art. 113, Ind. Lim. Act, from the 
date fixed for the performance, or, if no such date is fixed, when 
t!ie plaintiff has notice that performance is refused. Even a suit 
for specific performance of a registered contract comes under this 
Article and not undei Art. 116 : Srinivasa v. Rengasami^ (1008) I. L. R« 
31 Mad. 452, 453. 
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The plaintiff claims — 

( 1 ) Specific performance of the said agreement. 

( 2 ) Rs damages under paragraph 8 hereof. 


Alternatively — 

( 3 ) Refund of the said deposit of Rs together 

with interest thereon at the rate of Rs per cent. 

per annum. 


( 4 ) Rs damages, under paragraph 9 hereof. 

PLAINT. 

561. 

SPECIFIC PERFORMANCE. 

1. Sale of Land. 

Purchaser v. Vendor. 

CLAIM by Purchaser for Specific Performance 
and/or Damages, (p). 

IN THE HIGH COURT ETC. 

O. O. C. JN. 

1. 13y an agreement in writing, •dated 19..., it was 

agreed that the defendant would sell and the plaintiff would buy 

unincumbured premises No the particulars whereof are 

specified in the schedule hereto, upon, inter alia^ the following 
terms : 

(Here set out the terms). 

2. Upon the signing of the said agreement, the plaintiff paid 

to the defendant the sum of Rs by way of deposit. 


3. On the defendant’s solicitors delivered to the 

plaintiff’s solicitors the abstract of the defendant’s title to the said 
property. 

4. On the said. 19..., the plaintiff's solicitors forward. 


ed to the defendant’s solicitors their requisitions in writing in 
respect of such title. * 

(o) Parties to salt : Gf. Bees, 23 and 27, Spec. Kel. Act. Specific 
performance cannot be enforced against a minor : Krishna Ohandra 
V. Rishabha, A. I. R, 1939 Nag. 265 ; cf. Sec. 24 (a). 

(o) Coart fee : The Court Fees Act, S. 7, 01. X (a\ according to the 

amount of the consideration. * 

(o) Agreement for sale. If compnlsorlly registrable : £xpl. to Sec. 

17, Ind. Reg. Act, inserted by the Amending Act of 1927.* It is now 

settled law that a mere agreement for the sale of immovable property 
is not compulsorily registrable. • 

(p) See notes under Form No. 560. 
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5. On 19..., the defendant’s solicitors delivered to 

the plaintiffs solicitors, their answers to the said requisitions. 

6. On the plaintiff's solicitors forwarded the 


draft conveyance to the defendant’s solicitors for approval. The 
said draft conveyance has not been returned to the plaintiff or 
his solicitors. 

7. The defendant is wrongfully neglecting and refusing to 

complete the sale although thereunto requested in writing, dated 
and 

8. The plaintiff has always been and is ready and willing 
to complete the said purchase in accordance with the terms of the 
said agreement. 

9. If the defendant completes the sale, the plaintiff shall claim 

damage to the extent of Rs which the plaintiff has 

suffered by reason of the defendant’s wrongful refusal to complete 
the sale in accordance witlv the terms of the said agreement. The 
following are the particulars of such damages : 

particulars : 

10. If the Court does not direct specific performance of the 

said agreement then the plaintiff shall claim Rs damages 

made up as follows ; (Here give particulars) 

The plaintiff claims — 

(1) Specific performance of the said agreement. 

(2) Rs damages under paragraph 9 hereof. 


Alternatively — 

(3) Refund of the said deposit of Rs together 

with interest thereon at the rate of Rs cent. 

per annum. 


(4) Rs damages, under paragraph 10 hereof, 

PLAINT. 

563 . 

SPECIFIC PERFORMANCE. 

1. Sale of Land. 

Purchaser v. Vendor and Third-party Purchaser. 

CLAIM by Purchaser tor Specific Performance of Contract tor Sale 
of Property subsequently sold to Third Party, (q). 

1. By a registered agreement, dated 19..., the defend- 

ant A. 1^'. agreed to sell to the plaintiff the house and premises 

(q) Refereoee : Kafilctddin v. Samiraddin^ (1929-30) 34 C.W.N. 698,701 
(When subsequently to a contract for sale of a property, the said pro- 
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No...... Road, situate within the looal limits of the jurisdic- 


tion of this Court, more particularly described in the schedule here- 
to, for the price of Rs, whereof Rs was payable forth- 
with as earnest money and the balance payable on the day 

of 19..., when the sale should be completed. It was also 

agreed that in these respects time was to bo deemed to be of the 
essence of the contract. 

2. The plaintiff duly paid the said earnest money and, 

on the date fixed for completion of the sale, tendered the 

balance of the consideration money and called upon the defendant 
A. B. to transfer the said property by a sufficient instrument, but 
the defendant A.B. has not done so. 

3. The plaintiff has been and still is ready and willing to per- 
form his part of the said agreement. 

4. On 19..«, the defendant A.B. sold the said property 

to the defendant C.D. who purchased thc^ same with notice of the 
aforesaid agreement for sale. 

5. If the Court does not direct specie performance of the said 

agreement, then the plaintiff shall claim Rs damages made up 

as follows : (Here give particulars). 

The plaintiff claims— 

(1) A declaration that he is entitled to specific perfor- 
mance of the agreement dated 

(2) That the defendants do execute a proper conveyance 
of the said property to the plaintiff. 

perty is conveyed to a third party who purchases with notice of the 
contract and a suit for specific performance of the contract succeeds the 
proper decree to pass is to direct both the original contracting party 
and the subsequent purchaser to convey the property to the plaintiff.)* 

(q) Court fee : Where the plaintiff not only seeks for specific performance 
of a contract of sale, but also asks that the defendant may be compelled 
to execute a conveyance and to deliver possession of the property to 
him) the suit is in substance one for possession of the property and 
should be valued under S. 7, cl. (v) of the Court Fees Act, according to 
the value of the subject-matter : Madan Mohan v. Oaja Prasad^ (1911) 
14 C. L. J. 159. But see Ramanujam v. Sivalingam, (1924) I. L. R. 47 
Mad. 150 (where it has been hdd that a suit for specific performance and 
delivery of possession clearly falls within the description of a suit for 
specific performance, under cL x (a) and the addition of the f>rayer for 
possession makes no difference. The suit cannot be properly described as 
a suit for possession of property and brought under cl. (v) of Court Fees 
Act, simply because a prayer for possession is added). 

160 
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(3) Rs damage for withholding the transfer. 


(4) Possession of the said property. 

Alternatively — 

(5) Ref and of the said deposit of Rs together 

with interest thereon at the rate of Rs per cent, per 

annum. 


(6) Rs... damages, under paragraph 5 hereof. « 

PLAINT. 

563 . 

SPECIFIC PERFORMANCE. 

2. Agreement to lease. 

CLAIM for Specific Performance of an Agreement to lease, (r) 

1. By an agreement made between the plaintiff and the defen- 
dant contained in letters, dated respectively the and the 

Id... I the defendant agreed to let, and the plaintiff 

agreed to take lease of, premises No for a term of 5 years 

from at a monthly rental of Rs inclusive of 

all taxes, payable by the 15th of each month, and it was also agreed 
that the defendant .would execute a formal registered lease embody- 
ing those terms. 

(r) Reference : Sec. 27A, Specific Relief Act, which provides as follows : 
“Subject to provisions of this Chapter, where a contract lo lease immo- 
vable property is made in writing signed by the parties thereto or on 
their behalf, either party may, notwithstanding that the contract, 
though required to be registered, has not been registered, sue the other 
for specific performance of the contract,— (a) where specific performance 
is claimed by the lessor, he has delivered possession of the property to 
the lessee in part performance of the contract ; and (b) where specific 
performance is claimed by the lessee, he has in part performance of the 
contract, taken possession of the property, or, being already in posses- 
sion, continues in possession in part performance of the contract, and 
has done some act in furtherance of the contract : Provided that noth- 
ing in this section shall affect the right of a transferee for consideration 
who has no notice of the contract or the part performance thereof/* This 
section applies to contracts to lease executed after the Ist. day of April 
1930. The effect of the section is to supersede as from the 1st. day of 
April 1930 the decision in San jib Chandra v. Santosh Kumars (1922) 
I.L.R. 49 Cal. 507, where Rankin J., held, that an agreement of lease 
, inadmissible in evidence for want of registration would not support the 
suit for specific performance although the lessee had taken possession 
under the agreement. Under the Indian law the equity of partperfor- 
' mance is an active equity, assisting the plaintiff, only in the case of 
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2. The plaintiff in part performance of the said contract took 

possession of the said premises and paid Rs rent for the 

first month, to the defendant on and has been and is 

ready and willing to perform the agreement on his part. 


3. The defendant has failed and neglected to execate any formal 
lease in terms of the agreement, althongh repeatedly thereunto 
requested by the plaintiff. The last of snch request was made in 

writing dated requiring him to execute the lease on or 

before 

The plaintiff claims — 

That the defendant do forthwith execute a formal lease in 
respect of the said property. 

DEFENCE. 

664. 

SPECIFIC PERFORMANCE. 

Vendor v. Purchac^pr. 

DEFENCE to a Claim by Vendor tor Specific Performance. 

The defendant may take one or more o& the following defences 

1. The defendant denies the alleged or any agreement, 

2. There was no concluded agreement between the plaintiff and 
the defendant. 

3. The agreement is uncertain in the following respects (state 
in what respects). 

4. The plaintiff was not ready and willing to convey the said 
premises according to the terms of the said agreement. 

5. The plaintiff had not, nor, has he, any title to the said 
premises. 

6. The plaintiff’s title to the said premises was and is not such 
as the defendant is bound to accept. Particulars of the defect of 
title are as follows : 

specific performance as provided in Sec. 27A.Spcc. Rel. Act : Dantmara 
Tea Co. v. Prohodh Kumar, (1936-37) 41 C.W.N. 54. 

(r) SpecKtc performance of an oral agreement : Specific performance, under 
Sec. 27(a) of the Spec. Rel. Act, can be obtained if there is a contract to 
lease in writing. In a recent Calcutta case, Ookul Chandra v. Ilaji 
Mohammad, (1937-38) 42 C.W.N. 97, it was held that there could be 
in law, an oral contract to I^e provided it does not create a present 
demise and operate as a lease. Per Nasim Ali J., ^'The provisions of 
Sec. 27(a) are subject to the other provisions contained in Ch^II of the 

Spec. Rel. Act, including Chap. XII Sec. 27(a) does not 

abre^ate the right to the specific perfornwmee of an oral agreement 
which is given by Sec. 12 of the Spec. Rel. Act.*' 
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7. The agreement was subject to an express condition that the 
plaintiff should deduce a good and marketable title to the said pre- 
mises. The plaintiff failed to deduce a good and marketable title 

and, accordingly, the defendant rescinded the said agreement on 

by notice in writing. 

8. The plaintiff has been guilty of unreasonable delay. 

9. The defendant was induced to enter into the said agreement 
by the fraud (or misrepresentation) of the plaintiff. 

10. The agreement was entered into by mutual mistake. (Qive 
particulars). 

11. The plaintiff’s claim is barred by the Statute of Limitations. 

PLAINT. 

565 - 

TRADE MARK. 

Registered Trade Mark. 

CLAIM for Infringement of a registered Trade Mark. (s). 

1. The plaintiH: is a manufacturer of mustard. 

2, On the * plaintiff registered a trade mark for 

mustard, consisting of the letter and numeral "A.l’., and has acquir- 
es) Mode of registration : See Sec. 14, Trade Marks Act, 1940. 

(s) Right conferred by registration : Under Sec. 21, Trade Marks Act, 1940 : 

The registration of a person in the register as proprietor of a 

trade mark in respect of any goods shall, if valid, give to that person 
the exclusive right to the use of the trade mark in relation to those 

goods and, that right shall be deemed to be infringed by any 

person who, not being the proprietor of the trade mark or a registered 
user thereof using by way of the permitted use, uses a mark identical 
with it or so nearly resembling it as to be likely to deceive or cause 
confusion, in the course of trade, in relation to any goods in respect of 
which it is registered, and in such manner as to render the use of the 
mark likely to be taken either— (a) as being use as a trade mark ; or (b) 
to import a reference to some person having the right either as a pro- 
prietor or ns registered user to use the trade mark or to goods with 
which such a person as aforesaid is connected in the course of trade.*' 
Cf. Bee. 40 of the Act. Of. Thomas Bear S Sons (India) Lid, v. Prayag 
Narain, (1939-40) 44 0. W. N. 737. 

(s) Jarltdietion : No suit for the infringement of a trade mark or otherwise 
relating to any right in a trade mark shall be instituted in any Court 
inferior to a District Court having jurisdiction to try the suit : Sec. 73, 
^Trade Marks Act, 1940. 

Note: On other points, see notes under Form No. 495, pp. 1182-1185. Cf. 
Hoover, Ltd,, v. Aif-way, Lid., (1936) 1 All E. B. 466 (Infringement by 
sale of reconditioned goods); Farroiv (Joseph) db Cb, v. Seyfriei 
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ed the exclusive right to the use of the said trade mark in relation 
to the said mustard manufactured by him. 

3. The defendant has infringed the plaintiff’s trade mark. The 
following are the acts of infringement complained of : 

4. The defendant threatens and intends to continue the said in- 
fringement. 

» The plaintiff claims — 

(1) An injunction to restrain the defendant, his servants 
and agents from infringing the plaintiff’s said trade mark. 

(2) Rs damages, or, in the alternative, an account of 

profits and payment of the amount to be found due to the 
plaintiff on the taking of such account. 

PLAINT. 

see. 

TRESPASS TO GOODS. 

CLAIM for Trespass to a House and to Goods, (t) 

1. The plaintiff carries on business of a gold-smith and silver- 
smith at his dwelling house No 

2. On at about p.m., the defendants broke 

and entered the said house and took and carried away the tools and 
implements relating to the plaintiff’s business and converted the 
same to their own use. 

3. By reason of the premises, the plaintiff was prevented 

from carrying on his business for days and deprived of 

the profits which he otherwise would have made and also incurred 
expenses in procuring another set of tools and implements on 

19... 

Particulars of special damage : 

Loss of business from to.... Rs. 

Expenses incurred in purchasing tools etc. ... „ 

Total *... Rs. 

The plaintiff claims — 

Rs damage. 

(John F.) db Sons, (1921) 38 R,P.0. 114 ; Lewis v. Vine db Vine^s 
Perfumery Co,, (1913) 31 R.P.O. 12. 

(t) Cause of aetlon : For an action for trespaHS simply, an owner will not bo 
entitled to sue unless entitled to possession. But irrespective of an 
ordinary suit for trespass, such an owner has the right of tfuit if there 
has been some ''permanent injury" to the goods in respect of which the 
treSpass has been committed : Udai €hand Pannalal v. Thansing 
Ffl,Te^mchand, (1935) I.L.R. 62 Cal. 586. 
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PLAINT. 

667 . 

TRESPASS TO GOODS. 

CLAIM for Trespass and Injury to Animal. 

1. In 19..., the plaintiff owned and possessed a horse 

(add description). 

2. The defendant, on wrongfally took the said 

horse out of the plaintiff's stable at and rode the same 

at full speed for hoars in the sun, thereby causing injury 

to the said horse. 

Particulars of injuries .* 

3. By reason of the premises, the plaintiff has suffered damage. 

Particulars of special damage ; 

The plaintiff claims — 

Rs dam^age. 

PLAINT. 

• 568 - 

TRESPASS TO GOODS. 

DEFENCE to a Claim for Trespass and Injury to an Animal, (nj) 

1. The defendant took the horse with the previous permission 

orally given to him by the plaintiff to ride the said horse 
from to ,...aud back. 

2. Accordingly, on the defendant rode the said horse 

from,. to and back. He says that he rode the horse 

at a moderate pace and not at full speed. 

3. The defendant denies that the horse sustained the alleged 
or any injuries as a result of his riding, or that the defendant 
is liable for any of the said alleged injuries. 

(t) Measure of damages : Where the plaintiff has cause of action owing 
to the infringement of civil right but in which no real damage has 
been caused to him, he is entitled to nominal damages only : Kumud 
Kanta v. Bignold, A.l.R. 1923 Cal. 306 ; Uday Chand Pannalal v. Than- 
sing Karamchandf (1935) I. L. R. 62 Cal. 586. A person who has moved 
the goods of another without a lawful right to do so even to put them 
out of the way, is liable only for the natural consequences of the 
removal : Walker v. Sheerman] (1862) 3 F. A F. 259. See Pollock 
on Torts, 14th Edn., pp. 279, 280. In assessing damages allowance 
ihust be made for any element of malice, using the expression ‘‘malice*” 
in its extended meaning. 

(t) Limitation : Art. 48, Ifid.Lim.Act. Cf. Art. 49, * 

(u^) This is a defence to Form No. 567* 
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PLAINT. 

560. 

TRESPASS TO GOODS. 

(Cattle Trespass). 

CLAIM tor Trespass to Laad by Animal infecting Plaintiff’s 

Animal, (n) 

• 1. The plaintiff at all material times was and is the owner 

and occupier of a farm known as in 

2. On or about the defendant's sheep, about 

six in number, suffering from cattle plague, wrongfully entered 
upon the plaintiff’s aforesaid farm and came in contact with the 
sheep, the property of the plaintiff, which were upon the said farm. 

3. The next day the plaintiff's sheep, four in number, who 
had been in contact with the trespassing sheep, developed plague 

and died on in consequence whereof the plaintiff has 

lost the value and use of the said sheep a^d has suffered damage. 

Particulars of damage : 

The plaintiff claims — • 

Rs damage. 

PLAINT. 

570. 

TRESPASS TO GOODS. 

(Cattle Trespass), 

CLAIM for Trespass to Land by Animal causing Injury to 
Plaintiff’s Animal, (v) 

1. The plaintiff at all material times was and is the owner and 

(u) Reference: Theyer v. Purnell, (1918) 2 K.B. 333 (Held : The doctrine 

of scienter had no application to an action founded on trespass and 
that the plaintiff was entitled to recover all such damages as were 
the natural and probable consequences of the defendant’s sheep on 
his land ) • 

(v) Referenee : Lee v. Itiley, (1865) 18 C.B.N.S, 722 (Held : (1) the defendant 

was responsible for his mare’s trespass and it was unnecessary to give 
evidence that the mare was vicious to the defendant’s knowlodgCi as it 
was through his negligence that the horse and the mare came together ; 
(2) the damage was not too remote), folld. in Ellis v. Lofius Iron Co,, 
(1874) L.R. 10 O.r. 10 (caset of defendant's horse injuring plaintiff's 
mare by biting and kicking her through the fence separating plaintiff’s 
land from the land of defendant who was held liable apartf from any 
question of negligence on his part, in as much as the same act, if done 
by*himself would have been a trespass.), •consd. in Smith v. Cook, (1875) 
1 QJIJ). 79 ; and Bradley v. Wallaces, (1913) 3 K.B. 629, C.A. 
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occupier of premises No in The defendant 

at all material times was and is the owner and occupier of the 
adjoining premises No 

2. By an agreement in writing, dated made between 

the plaintiff and the defendant, the defendant agreed to heep in 
repairs the fence dividing the said two premises. 

3. The defendant did not keep the said fence in proper repair in 
terms of the said agreement. 

4. On 19.. •, in the night time, the defendant’s mare 

strayed through a gap in the said fence into the plaintiff's land in 
which the plaintiff kept a horse. 

5. The defendant's mare while on the plaintiff's land kicked 
the plaintiff's horse and broke his leg, in consequence whereof the 
plaintiff had to kill the said horse and has thereby suffered damage. 

The plaintiff claims — 

Rs dafnage, being the value of the said horse. 

PLAINT. 

‘ 6T1- 

TRESPASS TO LAND. 

CLAIM for Trespass to Land, (w) 

1. The plaintiff at all material times was the owner and occu- 
pier of a land situate at in hareinafter called 

'the said land'. 


(w) Trespass to land— what Is ; Every invasion of private property, be it 
ever so minute, is a trespass : Entick v. Carrington, (1765) 19 St. Tr. 
1029. See Pollock on Torts, 14th Edn., p. 7. It is commonly described 
by the terms ‘breaking and entering’. Thus, a trespass may be commit- 
ted by driving a nail into a person’s wall : Lawrence v. Obee, (1815) 
1 Stark. 22 or by placing anything against his wall ; Gregory v. F/per, 
(1929) 9 B. & 0. 591 ; Westripp v. Baldock, (1938) 2 All E.K. 779 (Where 
ladders and planks were placed against plaintiff’s wall by an adjoining 
owner); Wilkoxv. Kettell, (1937) 1 All E.R. 222 (case of encroachment 
by extention of concrete foundation beyond adjoining owner’s wall). 
Iliralal v. Ramdulare, A.I.R. 1935 Nag. 237 (A search of another’s house 
is, Prima facie, trespass, and the fact that the search was made in good 
faith does not justify the trespass, nor is it necessary for the plaintiff to 
prove that damage was actually committed) ; Ma on v. K,V.AJj*M. 
Oheityar, A.I.R. 1940 Rang. 100 ; Shamasuddin v. Abdul Axix, A.I.R 
•1932 Lah. 423. 

(w) Party entitled to sue : Trespass is a possessory action only to be brought 
by person in possebsion, and from time of possession i Stanynought 
Y. Coains, (1746) 94 E. R. 1002. “In order to maintain the action 



Pt. IV* ] Forms of Pleadmgs 1281 

2. On 19..., the defendant, by himself and his ser- 


vants, broke and entered the said land and trampled and injured 
the crops (add description) of the plaintiff, growing npon the same. 
The plaintiff has thereby suffered damage. (Give particulars). 

3. The defendant threatens to repeat and continue the said 
trespasses. 

The plaintiff claims — 

(1) Rs damage. 

(2) An injection to restrain the defendant, his servants 
and agents from continuing or repeating the said or 
similar trespasses. 

plaintiff ought to have had possession, actual or constructive.'* : Per 
Tindal, C. J., in Topharn v. Dent, (1830) 6 Bing. 5ir). In trespass 
])laintifr need not make title ; Ooslyn v. Williams, (1720) 92 E. R. 900 ; 
lievett V. Brown,, (1828) 5 Bing. 7 (Possession alone is sufficient). An 
owner would not be entitled to sue* unless entitled to possession : 
Udai Chand Panna Lai v. Thansinj Karamehand, (193r)) I. L. R. 62 
Cal. 686 (case of trespass to goods) ; J^idnapore Zamindari Co, v. Ram 
Kanai, A. I. R. 1926 Pat. 130 ; Gurrimhhoy <C* Go. v. Greets A. I. R. 1930 
Cal. 113. 

(w) Reliefs : Pecuniary compensation is not an adequate or proper remedy 
for the injury caused by trespass ; Courts in proper cases restrain the 
defendant by means of an injunction in addition to giving damages : 
Jethalal v. Lalbhai, (lOOd) I. L. R. 28 Bom. 208. No man can, by merely 
trespassing upon the land of afiotber, and constructing costly buildings 
upon it, claim a right to retain possession of it. He has no right to com- 
pel the real owner to receive compensation for the land instead of the 
land itself : Bene Ham v. Kundan Lai, (1899) I.L.R. 21 All. 496 (P.C.) ; 
Ladooram v. Dunjaprasadarayudu, A. 1. R. 1938 Mad. 463 (In cases of 
actual encroachment or trespass by the encroatdier on the land of owner 
the appropriate remedy is delivery of possession to the owner ami nol 
the award of damages.). Damage is not the gist of the action and the 
Court can award whatever amount it thinks right under the circums- 
tances : Soha Lai v. Amba Prasad, A.I.R. 1922 All. 526 (1). The trespass 
may consist of a mere wrongful entry without causing actual damage, 
as by a man walking over another's ground. In such a case the damage 
recoverable will, in the absence of aggravating circumstances, be merely 
nominal : Kumud Kanta v. Biynold, A. I. R. 1923 Cal. .306. Where the 
trespass has been committed in a bona fide assertion of title, it is a ease 
for award of nominal damages : Shashti Bhusan v. Rarnjas, A. I. R. 
1924 Pat. 402. But, substantial damages may be recovered, though no 
loss or diminution in value of property may have occurred, and 
exemplary damages may be awarded in an action for wanton trespass 
on land persisted with violent and intemperate behaviour : Ramaswami 
, V. Suppiah, A. I. R. 1935 Mad. 699. 

• • 

161 . 
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PLAINT. 

672 . 

TRESPASS TO LAND. 

CLAIM for Injunction for Trespass to Land committed by a 
Joint Tenant, (x). 

1. The plaintlfTs and the defendant are joint owners and occn- 

piers of 15 hisivas of land in Manza in 

hereinafter called *the said land*. 

2. In 19..., the defendant without the knowledge or 

consent of any of the plaintiffs started erecting a pucca building 
on 5 hisivas of the said land. The land so built upon is greatly in 
excess of what would come to the defendant’s share on partition and 
is by far the most valuable portion of the said land. 

3. The plaintiffs came to know of the said construction of the 

building on and immediately thereafter orally called 

upon the defendant to desist, but he has not done so. 

4. The defendant is claiming the land so built upon as his ex- 
clusive property and threatens to continue the said construction. 

(w) Limitation : For compensation for trespass upon immovable property, 

3 years from the date of the trespass ; Art. 39, Ind. Lim. Act. Trespass 
by occupation of land is a continuing wrong which is actionable from 
day to day. 

(x) Cause of action : According to the Allahabad High Court one of several 

joint owners of land is not entitled to erect a building upon the joint 
property without the consent of the other joint owners notwithstanding 
that the erection of such building may cause no direct loss to the other 
joint owners : Skadi v. Anup Singh, (1890) I. L. R. 12 All. 436 (F.B.), 
folld. in Nojju Khan v. Intiaxaddin, (1896) I.L.B. 18 All. 115. The 
Calcutta High Court, however, has held that there is no such broad pro- 
position that one co-owner is entitled to an injunction restraining an- 
other co-owner froih exercising his rights absolutely and without refer- 
ence to the amount of damage to be sustained by the one side or the 

other from the granting or withholding of the injunction Unless 

there is ouster or other substantial injury, no restrain should be put 
and no injunction should be granted. Bole occupation by itself is not 
ouster unless it is attended by an assertion of a hostile title : Akshay 
Kumar v. Bhajagobinda, (1930) l.L.R. 57 Cal. 92. Hans Eaj v. Jagat 
Singh, A. I. E. 19.38. Lah. 208 (construction of an overhanging 
structure in assertion of an exclusive right to a lane which is alleged by 
the plaintiff to be joint, amounts to an injury so far as the plaintiff's 
rights are concerned Wd a suit for demolition of the strubture is main- 
tainable). 
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The plaintiffs claim — 

(1) A declaration that the land so bnilt upon is the joint 
property of the plaintiffs and the defendant, 

(2) An injunction to restrain the defendant from proceed- 
ing further with the construction of the building. 

(3) A mandatory injunction directing that the building 
• so far as it has proceeded be pulled down. 

PLAINT. 

573 . 

TRUSTS. 

Public Charitable Trusts. 

CLAIM for Administration of a Public Charitable Trust under 
Sec, 92 of the C. P. Code, (y) 

1. A. B., late of by an indenture of trust, dated July 

3rd 19..., conveyed all his house properties situate in Benares, 
specified in the said indenture and f^lso set out in the schedule 
hereto, to himself and the defendant C. D. as trustees, to hold the 
same upon trust following, namely, tp maintain out of the income 

of the said properties a charitable dispensary, called 

situate at Benares, for the exclusive benefit of the commu- 

nity of the locality. 

2. The said deed provided that in the event of the death of 
a trustee the survivor would be entitled to nominate in writing a 
successor. 

3. A. B. died December 10th, 19..., whereupon the defendant 

C. D., the surviving trustee, on duly appointed the 

defendant B. F. as the trustee in place of the deceased. 

4. The defendants are guilty of inismanag(3meut and breaches 
of trust. The following are all the particulars of mismanagement 
and breaches of trust that the plaintiff can give before discovery : 

5. Due to the mismanagement and breaches of trust on the part 

(y) Parties to suit: See ^Suits under Sec. 92, C. P. Code under ^'ClasseB 
of Persons”, Pt. II, Chap. IX, pp. 175-^79. 

(y) Pleading breaehes of trust : Breaches of trust must be pleaded unless 
the trustee has refused to show the trust account : Shirinhai Dinahaw 
V. Navroji Pestonji, A.I.B. 1936 Bom. 30. 

(y) Limitation : Art. 120, Ind. Lim. Act. A claim for an account of the 
corpus of trust funds which became vested in the trustees falls within 
the ambit of Sec. 10, Ind. Lira. Act and is not barred by limitation ; 
bait a claim for an account of the ii^terest which the trustee ought to 
have earned for the trust funds but failed to earn is governed by 
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of the defendants as such trustees, the said charitable dispensary has 

been closed down since and it has become necessary for 

the Conrt to take np the administration of the trust. 

6. The plaintiffs are members of community of 

Benares and are interested in the administration of the trust. 


On... the plaintiffs obtained the consent of the Advocate- 

General of to institute this suit. , 


The plaintiffs claim — 

(1) Removal of the defendants as trustees and appoint- 
ment of new trustees in their place. 

(2) Framing of a proper scheme for the administration 
of the trust. 

(3) Appointment of a receiver of the trust properties. 

(4) An account of the dealings of the defendants with 
the income of the trust properties and payment of the 
amount to be found due upon the taking of such account 
to the new trustees. 

•PLAINT. 

574 . 

TRUSTS. 

Private Trust. 

CLAIM by Beneficiary against the Legal Representatives of a 
deceased Trustee for Account and Payment of Trust Money, (z) 

1. One P. died in 19..., leaving a widow and the 

plaintiffs, his two sons, then minors. 

Art. 120 : Official Trustee v. Mrs. Raeburn j A.I.R. 1940 Rang. 207 *, 
cf. Shirinbai Dinshaiv v. Navrqji Pestonjt, A.I.R. 1936 Bom. 30. 

(z) Reference : Ghinlaman v. Khanderao, (1928) I.L.R. 52 Bom. 184 (Per 
Martin, O.J., “The money was vested for a specific purpose. It was 

given to for the boys— for their benefit and education. The 

section applicable is, section 10 of the Ind. Lim. Act. Under Art. 98, the 
period of limitation for making good out of the general estate of a 
deceased trustee the loss occasioned by a breach of trust was three 
years. But that is the case of an ordinary breach of trust and not 
one covered as here, by See. 10.) follg. Bhurabhai v. Bai Ruxmanl, 
(1908) I.L.R. 32 Bom. 394. But compare ML Sahaudra Bai v. Shri Deo 
Radha Baltabhji, A.I.R. 1938 Nag. 30 (Where a suit was brought 
against a daughter in respect of a breach of trust committed by her 
fajjher. She liersclf was not a trustee, and she had not committed any 
wrong act : also the defalcated money was not in her possession ; nor 
was there anything flse in her hands which could be said to represent 
it : Held : that the suit against her was clearly one to make good the 
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2. The assets of P, consisted in part of certain moneys coming 
nnder a Provident Fnnd and of certain other moneys. 

3. In 19..., P.’s widow as the natural guardian of 

the plaintiffs handed over Rs. 5000/- out of the said moneys to 
her brother R., since deceased, for the benefit and education of the 
plaintiffs during their minority. 

4. R. applied part of this trust money for that purpose, but 

after 19..., he committed breach of trust by not applying 

any part of the trust money for that purpose. 

5. R. died in 19..., intestate, leaving him surviving 

the defendants, his sons and legal representatives. 

6. The plaintiffs attained majority respectively on 

and 

7. On 19...„ the plaintiffs demanded from the defen- 

dants an account of the trust money and refund of the balance of 
the trust money in their hands ; but the defendants have failed and 
neglected to comply with the said demand. 

The plaintiffs claim — » 

(1) An account of the trust money. 

(2) Payment of the amount shown to bo due to the 
plaintiffs upon the taking of such account, out of the general 
estate of the deceased trustee in the hands of the defendants. 

loss occasioned by her father’s breach of trust out of his general estate 
To such a suit Art. 98 would apply.). 

(z) Essentials of Sec. 10, Ind. Llm. Act : In order to bring a case within the 
.purview of Sec. 10, there must be a trust for a Bi>ecific purpose, t.e., a 
purpose that is cither actually or specifically defined or a purpose which 
from the specified terms can be certainly aflirmcd : Annamalai Chettiar 
V. Muthukaruppan, (1930-31) L.R. 58 I. A. 1. Cf. Mahomed Ifabecb v. 
Anjuman Ara Begum, (1935) I.L.R. 62 Cal. 393. The purpose of 
following the properties in the hands of th^ trustees, referred to at the 
end of Sec. 10, must be the purpose of restoring it to the trust, which is 
specified in the earlier part of the section : Bibhu Buusan v. Anadi 
Nath, (1934) I.L.R. 61 Cal. 119. It is not necessary that the property 
followed should be identical property in respect of which a breach of 
trust has been committed. It can be anything into which the original 
property has been converted, w'hatever form the conversion may have 
taken, provided of course the one can be clearly and definitely connected 
with the other. But under Sec. 10, whatever the form the original pro- 
perty may have taken, it is essential that it should be in the hands of 
the person sued : Mi, Sahaudra Bai v. Shri Deo Radha Ballabhji, A.I.R. 
1938 Nag. 30. 
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PLAINT. 

675. 

WAY. 

Private Way. 

CLAIM for obstruotiDg a Private Right of Way. (a). 

1. The plaintiff at all material times was and is the owner and 

occupier of the house and premises No at 

hereinafter called *the said promises', and was and is entitled to a 
right of way from the said premises over the defendant's land to 

a public highway called and back again from the said 

highway over the said land to the said premises for himself and his 

(a) Private right of way*-'how acquired : Bee. 26 (1), Ind. Lim. Act : 

'* Where any way or watercourse, or the use of any water 

or any other easement (whether aflirmativo or nagative) has been 
peaceably and openly enjoyed by any person claiming title thereto 
as an easement and as of right without interruption, and for twenty 
years, the right to such access and use of light or air, way, watercourse, 
use of water, or other easement shall be absolute and indefeasible. 
Each of the said periodrf‘of twenty years shall be taken to be a period 
ending within two years next before the institution of the suit wherein 
the claim to which such period relates is contested,” A party cannot 
allege his right to an casement generally, but should specifically state 
the manner in which he claims title to the easement, whether by 
grant (actual or lost), prescription at common law, or under the 
Easements Act : Mamiatha Nath v. Rakital Giiandra, A. I. R. 19B3 Cal. 
215 ; Harris v. Jenkins, (1882) 22 Ch. D. 481 ; Palmer v. Quadagni, 
(1906) 2 Oh. 494. Subject to exceptions an ordinary right of way would 
not pass on severance unless language is used by the grantor to 
create a fresh casement : Annapurna v. Santosh Kumar, 1. L. R. (1937) 
2 Cal. 727. Where two tenements are severed, the grantee takes by an 
implied grant all quasUeasements of an apparent and continuous 
nature. A right of way is not classed generally amongst quasi- 
easements of such a nature unless there is a formed road over the 
quasi-servient tenement at the time of the severance : Dakshina Ranjan 
V. Surendra, (1934-35) 39 C. W. N. 1202. 

<a) Kinds of way : By the common law of England there are three distinct 
classes of rights of wey and other similar rights. First, there are private 
rights in the strict sense of the term vested in particular individuals 
or the owners of particular tenements, and such rights commonly have 
their origin in grant or prescription. Secondly, there are rights 
belonging to certain classes of persons, certain portions of the publiCf 
ffiVLGh as the freemen of a city, the tenants of a manor, or the inhabitants 
of a parish or village. Such rights commonly have their origin in 
custom. Thirdly, Ijierc arc public rights in the full sens^ of the term 
which exist for the beneSt of all the Queen’s subjects ; and the source 
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servants on foot (and with carts and cattle) at all times of the 
year. 

2. The position of the way and terminii thereof are shown in 
the plan hereto annexed and marked ^A.’ 

3. The said way was peaceably and openly enjoyed by the 
plaintiff as an easement and as of right, without interruption, and 
f3r twenty years until such time as hereinafter mentioned (or. The 
plaintiff and his predecessors in title enjoyed the said right of way 

from time immemorial, or, by the grant of the said land from 

then the owner in possession thereof, by deed dated ), 

4. The defendant on wrongfully obstructed the said 

way by erecting a fence in the said land. 

The plaintiff claims — 

(1) A mandatory injunction directing the defendant to 
remove the said obstruction. 

(2) An injunction to restrain ihe defendant, his servants 
and agents from repetition of the acts complained of or of 
acts similar thereto. 

(3) Damages. 

PLAINT. 

576. 

WATER.COURSE. 

CLAIM for obstructing a Water-course, (b). 

1. The plaintiff at the times material hereto was, and is, the 
owner and occupier of (or is possessed of) laud situate in the village 

of district of fully described hereunder, and 

hereinafter called Uhe said land*. Through the said land there runs 

a stream known as and as such riparian owner and 

occupier the plaintiff was and is entitled to the natural flow of the 
said stream to and through the said land. 

of these is ordinary dedication : Chuni Lall v. Ram Kiahen (1888) 
I. L. R. 15 Cal. 460, 464 (F. B.) ; c£ Mt, Ram Kali v. Munna Lal^ 
I. L. R. (1939) All. 754. 

(a) Partlenlars to be given : See 'Right of way' under ‘'Particulars", Pt. II, 
Chap. XX, pp. 507, 508. 

(a) Form ol decree : The decree allowing a right of way should state defi- 

nitely the limits of pathway : Ramhary Pal v. Nidhi Mahanty, A. I. R. 
1934 Pat. 420. 

(b) Riparian rights : Every riparian proprietor has a natural right to use 

the* water of a stream which flows past his land equally with other pro- 
prietors ; to have the water come to him undiminished in flow, quantity 
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2 . The defendant on or about 19..., the bank of 


the stream at ... and thereby diverted large quantities of 

water thereof away from the said land and deprived the plaintiff of 
the flow of water to which he was entitled to and through the said 
land. 

3. The defendant still continues such obstruction and diversion 

and threatens and intends to continue the same. * 

4. By reason of the acts hereinbefore complained of, the plain- 
tiff has suffered damage and will continue to suffer damage as long 
as such obstruction and diversion last. 

Particulars of special damage : 

The plaintiff claims — 

(1) Rs damages. 

(2) An injunction to restrain the defendant, his servants 
and agents from continuing or repeating the said or similar 

obstruction and/or diversion so as to interfere with the 

plaintifT^s said rights. 

DEFENCE. 

srr. 

WATER.COURSE. 

and quality, and unaffected in temperature ; and to from him with- 
out obstruction : Hanuman Prasad v, Mendiva, A. I. 11. 1935 All. 836 ; 
Dawood V. Tuck Skein, (1930-31) L.K. 58 I.A. 80. For extent of iright, 
see Secretary of Stale v. Subbarayudu, (1931-32) L.R. 59 I.A. 56. Owner 
of upper holding can use as much water for irrigation as convenient 
provided supply to owner of lower holding is not materially diminished 
— Owner of lower holding cannot restrain owner of upper holding from 
use of water without proof of damage actual or feared : Ah Li v. U San 
Daw, A. I. R. 1939 Kang. 446 ; Sethuramalinga v. Ananda^ A.I.R. 1934 
Mad. 583 (2) ; cf. Sec. 7, iii. ij) of Easements Act, 1882 ; Jagannadha- 
raju V. liajah of Vixianagaram, A. I. R. 1937 Mad. 310. Right to 
surplus water flowing from another person’s land through artifleial 
channel must bo proved by prescription : Ah Li v. U San Daw, supra ; 
Qhiilam Mohideen v. Secy, of State, A.I.R. 1935 Mad. 700 ; Sheikh Fakir 
V. Moslem Mandal, A. I. R, 1935. Cal. 253. The rights of the riparian 
owner are not founded on a right of property in the water, r»or on pres- 
criptions, but they exist ex juro natural as incident to the property in 
the land ; Chasemore v. Richards, (1859) 7 H.L.C. 349, 

<b) Lfmitation : Under Art. 37, lnd.Lim.Act, 3 years from the date of ob- 
struction. Obstruction to water-course is a continuing wrong : Rajrup 
Koer v. Abul Ilosscid, (1881) 6 Cal. 394 ; Sona Paiil v. Laxman, A.LR. 
1925 Nag. 189. 
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DEFENCE to a Claim tor obstructing a Water-course, (c). 

The plaintifiE was not and is not the owner or occupier of 
the said land. 

2. The plaintiff was not entitled to the How of the said stream 
to and from the said land as alleged or at ail. 

3. If, which is not admitted, the plaintiff was entitled to the 
flew of the said stream, the defendant says that, at the time of 
the acts complained of by the plaintiff, the defendant was possessed 
of a farm to the south of the said stream, the occupiers where- 
of for twenty years before this suit peaceably and openly en- 
joyed as of right and without interruption, the right of diverting and 
using the water of the said stream for purposes of irrigation of 
the said farm of the defendant ; and the acts complained of were 
uses by the defendant of the said right. 

4. In the alternative, the defendant states that the acts com. 
plained of have not caused any material injury to the plaintiff. 

PLAINT. 

srs. 

WORK. 

CLAIM by a Painter tor Reasonable Remuneration for Services 

rendered, (d). 

1. The plaintiff is a painter by profession. 

2. Between January 5th, 19... and April, 12th, 19..., the plain- 
tiff executed certain oil paintings, specified in schedule “A” hereto, 
for the defendant, at his verbal request. There was no express 
agreement as to the sum to be paid to the plaintiff for his services. 


3. The services were reasonably worth rupees. 

4. The defendant has not paid the said sum or any part thereof 

in spite of demand in writing made on 19,,. 

The plaintiff claims — 

Rs 

(c) This is a defence to Form No. 570. 


(c) Under certain circumstances and provided no material injury is done, 

water may be diverted by the upper riparian owner for the purpose of 
irrigation subject to the limitation that the amount taken shall not 
be so much as to hurt the ri^its of the inferior owner to have stream 
passed on to him practically undiminished. Thus in any case there 
should be no material injury to the flow of water down the stream : 
Sethuramalinga v. Ananda, A.I.li. 1934 Mad. 583 (2). 

(d) Caate'of aetlon : Sec. 70, Ind. Cont. Act. Where one has expressly or 

impliedly requested another to render him a service without specifying 

162 ' ^ . 
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PLAINT. 

6TO. 

WORK. 

CLAIM by an Artist for being prevented from completing a 
Contract for Work. (e). 

1. The plaintiff is an artist. 

2. By an agreement in writing, dated the plaintiff 

agreed to paint, in accordance with the specification mentioned in 
the said agreement, a portrait of a lady whom the defendant was 
about to marry, and the defendant agreed to pay Rs. 500/- for the 
portrait, inclnsiye of work, labour and materials. 

any remiinoration, but the circumBtances of the request imply that the 
service is to be paid for, the law will imply a promise to pay quantum 
meruit, i. e.. so much as the party doing the service has deserved or, as it 
is normally said, a reasonable sum. Thus, where a railway company 
got the benefit of the work of a contractor and the contractor did not do 
the work gratuituously in the absence of any settlement of the rates, 
the contractor was held entitled to get reasonable rates or market rates : 
Bengal Nagpur By. v.* Ruttanji Ramji, (1935) I.L.B. 62 Cal. 175 ; affd. 
on appeal, I.L.R. (1938) 2 Cal. 72, P.O., (Interest cannot be awarded by 
way of damages under S. 73 of the Jnd. Cont. Act, when it cannot bo 
claimed under any provision of the law) ; Liladkar v. Mathuradas, (1934) 
I.L.R. 58 Bora. 583 (case of broker) ; Satchidananda v. Nritya Nath, 
(1923) I.L.R. 50 Cal. 878 (case of principal and agent). 

(d) Limitation : For the price of work done by the plaintiff for the defendant 

at his request, where no time has been fixed for payment, the period of 
limitation is 3 years from the time when the work is done : Art. 56, 
Ind. Lim. Act, See Laxminarayan v. Shriram, A.I.R. 1938 Nag. 286 ; 
Amhiea v. Niiyanund, (1903) I.L.R. 30 Cal. 687. 

(e) Reference : Robinson v. Graves, (1933) 40 Com. Gas. 217 (In this case, an 

interesting question was raised as to whether the contract was one for 
work and labour or was one for sale of goods within the meaning of 
Sec. 4 of the Sale of Goods Act, 1893. The Court of Appeal held, that in 
this case, the substance of the matter was an agreement for the exercise 
of the skill, and it was only incidental that some materials would have 
to pass from the artist to the man who commissioned the artist to paint 
the portrait. For thpse reasons, this was not a sale of goods, but that it 

was a contract for work, labour and materials The plaintiff 

is entitled to recover, as damages, the full amount which he would have 
recovered if he had been allowed to complete the contract, less such 
expenditure the artist would have had to ixicur on the cost of the canvas, 
, and the cost of paint to be put on the canvas.). 

(e) Limitation : Whore the plaint in a suit for the recovery of a certain sum 
of money alleged tg be due to the plaintiff for material supplied and 
work done makes no mention of the price of the materials as distinct 
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On 19..., before the portrait was completed, the 


defendant repudiated in writing the contract, and the plaintiff was 
thereby prevented from completing the portrait and has sufTered 
damages. 

Particulars : 

Agreed snm ... ... ... ... Rs. 500/- 

Less saving of cost of canvas and other 

materials ... ... „ 20/- 

Rs. 480/. . 

The plaintiff claims — 

Rs. 480 damages. 

PLAINT. 

580 . * 

WORK. 

Breach of Warranty. 

CLAIM for Breach of Warranty as to Fitness of Materials 
in a Contract for Work and Materials, (f). 

1. The plaintiff was the owner of a Six*Cylinder Essex Motor 

Car bearing registered No 

2. On 19..,, the plaintiff entrusted the said car to 

the defendants, who were repairers of motor cars, for repairs, and 
instructed the defendants in writing to execute such repairs as were 

from the price of the work, and contains no reference whatsoever to two 
claims and there is only one indivisible claim, and that is for the 
balance of the money due to the piaintiil on the basis of a contract by 
which he was to be paid for everything supplied and done by him in 
connection with the contract work at a comprehensive rate, Held : that 
the suit falls neither under Art. 52 nor under Art. 56 but is governed by 
Art. 115: Mahomed Qhastia v. Siraj-ud din, A.f.R. 1922 Lah. 198. 
(F.B.). 

(f) Referenee : 0,IL Myera db Co. v. Brent Cross Service Co., (1934) 1 K.B, 46, 
54, *55 (In a contract for work a^d materials the obligation of the person 
supplying the materials is certainly no less than that of the person 
supplying the goods in a contract 'for the sale goods. A pcraoii con** 
trading to do work and supply materials warrants that the materials 
which he uses will be of good quality and reasonably fit for the purpose 
for w£ich he is using them, unless the circumstances of the contract are 
, such as to exclude any such warranty.). 
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necessary to care a “knock’* in the engine, and to renew any parts, 
which, in their opinion, required replacement. 

3. The defendants, in pursuance of the said instructions, fitted 

six connecting rods to the engine of the said car, for which they 
charged Rs 

4. On while the car was on the road, one of the 

connecting rods throngh a latent defect broke, causing extensive 
damage to the engine. 

Particulars of damage. 

5. The plaintiff has had the engine repaired at a coat of 
Rs. 500/-. 

The plaintiff claims — 

Rs. 500/-, damage for breach of implied warranty of fitness 
of the materials supplied by the defendants as aforesaid. 

PLAINT. 

581. 

. WORK. 

Building Contract. 

CLAIM by Contractor for being prevented from completing 
a Contract tor Work, (g) 

1. By a contract in writing, dated the 19,.., the 

plaintiff agreed to build for the defendant a dwelling house on 

certain land of the defendant situate at and being in 

according to the several elevations, plans and speci- 
fications thereto annexed, for the sum of Rs and to 

complete the said house on or before and the defendant 

agreed to pay the said sum to the plaintiff within one month after 
the completion of the said house. 

(g) Canse of action : ***Whero the employer prevents completion, the builder 
may sue for breach of contract. If the builder has done nothing the 
measure of damages is the loss which he would otherwise have earned. 
If the work is partially completed the measure of damages is the con- 
tract price, deducting therefrom what it would have cost to complete 
the work when it was stopped. But instead of suing for damages the 
builder may. at his option, trejit the special contract as at an end, and 
sue for the value of the work actually done and of the materials supplied, 
* or he may sue alternatively for damages or for the value of the work 
and materials.’* Hudson on Building Contract, 4th Edn., Vol. 1, 
p. 495. See Oofal Ukera v. Bengal Nagpur RaiWay Co-, (1932) 
50 C.L.J. 285, 
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2. The plaintiff commenced to execute and carry out the said 
work according to the terms of the said contract and expended 
much labour and material thereon, but the defendant by notice in 

writing, dated put an end to the contract, and thereafter 

refused to allow the plaintiff to continue to execute the said work 
and thereby prevented the plaintiff from completing the same. 

, 3. By reason of the premises the plaintiff has suffered damage. 

Particulars of danmge : 

Contract price ... ... ... Rs. 

Less what it would have cost the plaintiff 

to complete the work... ... ... „ 

Balance... Rs. 

The plaintiff claims — 

(1) Rs damages. 

(2) Alternatively, Rs..... •••••..».. the value of the work 

done and materials supplied. 

DEFENCE. 

68S. 

WORK. 

Building Contract. 

DEFENCE to a Claim by Contractor for being prevented from 
completing a Contract for Work, (h) 

1. The contract referred to in paragraph 1 of the plaint is 
admitted. It was, however, a condition of the said contract that the 
said house should be executed and completed in a thorough and 
workmanlike manner and with the best materia.ls, and that if the 
defendant should at any time during the progress of the works be 
dissatisfied with the quality of the materials used or of the work- 
manship, he might by notice in writing determine the contract and 
call in another builder to complete the same and might pay the said 

builder the cost of such completion out * of the said sum of Rs 

payable under the said contract and if such cost be more than 

such sum, then the difference between it and such sum should be a 
debt due from the plaintiff to the defendant. 

2. The defendant did not excute or carry out the work in accor- 
dance with the terms of the contract. Pie used bricks, lime and sand 

— . . . - .A - -■ 

(h) This is a defence to Form No. 581. 
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of inferior qnality and did the brick-work in an unworkmanlike 
manner, whereupon, the defendant gave the plaintiff notice in 
writing, dated determining the said contract. 

3. Thereafter the plaintiff had had to employ another builder at 
an increased cost to complete the said house, and had to pay him 

forthwith Rs which was in excess of the sum payable 

under the said contract. • 

4. The defendant is entitled and claims to set off the said sum of 

Rs by way of counter-claim against the plaintiff's claim. 



INDEX 
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ABATEMENT, 

of nuisance, ii58(n), ii^g(n) 

* of suits — 

under S.14, Rcl. End. Act XX of 1863, 174, 175 
under S.92, C.P. Code, 179 

when a receiver ceases to hold office pending a suit, 247 

when the Karta or manager of a joint Hindu family dies pending a suit, 

195 

ABUSE, 

verbal, when actionable, 1260(11) and see ‘Slander* 

ABUSE OF PROCESS, 

sec ‘Malicious Abuse of Procc.ss* 

ACCEPTANCE, 

of a proposal, when may be revoked, 507, 
of bill of exchange, sec ‘Bills of exchange* 
liability for non-acceptance of goods sold, 1228-1231(11) 

ACCIDENT, 

particulars to be given of, 459 

when frima facie evidence of negligence, 8i8(n) 

inevitable, 425 

should be specially pleaded, 413 

sec ‘Collision*; ‘Fatal Accidents’; ‘Insurance.’ 

ACCOMMODATION BILL, 
sec ‘Bills of Exchange* 

ACCORD AND SATISFACTION, 

what is, 381, 482 

as a .special defence, 381-383 

doctrine of, how far applicable to India, 382, 383 

ACT OF GOD, 

what is an, 8oo(n) 

ACT OF STATE, 

what is an, 31 1, 416 

jurisdiction of Courts where subject matter relates to acts of state, 4 *^ 
ACCOUNT, 

particulars of, 439 • 

I. In suits by principal against agent for — 
facts to be pleaded in such suit, 615(0^ 
reliefs that may be claimed in such suit, 615(11) 

. interest by way of damages when may be claimed in such suit, 615, 6i5(n) 
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ACCOUNT. — Continued, 

limitation for such suit, 6i6(n) 

place of suing with reference to cause of action in such suit, 6i6(n) 
pecuniary jurisdiction of Court in such suit, 616, 6i7(n) 
statutory bar to jurisdiction of Court to entertain such suit, 6i7(n) 
pleading wilful default in such suit, 6i7(n) 

2. In suits by agent against principal — 

agent’s right to sue, when arises, 6i9(n) , 

right of an insurance agent to call for accounts from the insurance 
company, 62o(n) 

3. In suits by coparcener against managing member of a joint Hindu family — 

liability of managing member to account, 621, 622(n) 
limitation for such suits, 622(0) 

4 \, In suits by minor against cx>guardian — 

liability of ex-guardian who has not been discharged from all liabilities to 
account, 622, 623(n) 

3. In suits by minor against a guardian after his discharge — 
liability of discharged guardian to account, 624, 625(0) 

6. In suits by or against executors or administrators — 

when residuary legatee can claim account against executors, 643(0) 
when executors can claim account against an agent of the testator, 936 
when executors can claim account against executor de son tort 938, 939(0) 

7. In suits by, against or between trustees — 

when a trustee, can claim account against his co- trustee, 626(0} 
when beneficiary can claim account again.^t tiustcc or his legal represen- 
tatives, 1284(0) 

8. In suits based on open, current and mutual account, see heading, ^Account — 

open, current and niutuar 

9. In suits based on an account stated, see ’Account stated’ 

Fo^ms of Pleadings: 

claim by principal against agent for account, 613-617 
-do- with allegations of wilful default, 617, 618 
claim by agent against principal for account of profits for work done, 619 
claim by insurance agent for account against insurance company, 620, 621 
defence by an agent denying agency, 632 
defence by agent of account rendered and accepted, 632, 633 
claim by coparcener for account against the managing member of a 
joint Hindu family, 621, 623 

claim for account against ex-guardian under the Guatdians and Wards 
Act, 622-624 

claim for account against a guardian after his discharge under 5.41(4), 
Guardians & Wards Act, 624-625 

claim by residuary legatee a^insc executors for administratiDa and 
account on the basis of wilful default, 642, 640 
defence to above, 649 

clairi by executors against an agent of the testator for aooounr, 936 
claim by ri^tful executor agamst an exeaifeor de sen tort for acouint, 

938.939 . 

claim by a trustee against his co-tnistoe Cor account, 6a6, Sij 
defenoe of tmttee co eboyc, 635 0 
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ACCOUNT. — Continued, 

.claim by beneficiary against the legal represematma of a deceased 
trustee for account, 1284, 1285 
claim on an account stated, 627>629 
claim to reopen settled account, 629, 630 

claim for balance due on an open, current and mutual account, 630-632 
defence showing grounds of reopening settled accounts, 633, 634 
defence by agent that tlie principal never requested tl^ ddendant to 
• account, 633 

defence by a person sued as executor de son tort^ 95,1 

ACCOUNT— OPEN, CURRENT AND MUTUAL, 
what is, 630, 63i(n) 

limitation For a suit for balance due on, 631(0) 

Form of Pleading: 

Claim for balance due on open, current and mutual account, 630, 631 

ACCOUNT STATED, 
what is an, 370, 380 

a ‘mere’ account stated and a ‘real’ accou^it stated — distinction between, 
380-381 

how to plead, 381 

particulars to be given of an, 459, 628(0) • 
is a new cause of action, 627, 6 z 8 (n) 
limitation for a suit on, 628(11) 
stamp duty on an, 628(0) 
is the same thing as account settled, 379 
Forms of Pleadings: 
claim on an account stated, 627-629 
claim to reopen a settled account, 629, 630 

defence showing grounds of reopening settled accounts, 633, 634 

ACKNOWLEDGMENT, 

of liability and limitation, 301, 302, 459, 460 
particulars to be given of, 459^ 460 

ACQUIESCENCE, 
what is, 383 

when operates by way of estof^l, 383 ^ 

when is an element in latches, ^3 

pleading of, 383^ 38^ 

must be specially pleaded, 384 

particulars to be given of, 460 

ACTIONABLE CLAIM, 

conditions of assignment of, 702(17]^ 
form of assignment of, 702, 703(n) 

notice to debtor of assignment, if necessary, 703(11') * 

assignee’s right to 
pbee of ^g, 705(tt) 

Form of Pleading: 

. * Awipi M OTi>* 



ADATIA, 

see, Takka and Katcha Adatias* 

ADDITIONAL PLEADINGS, 
what are, 34 

ADDITION, STRIKING OUT AND SUBSTITUTION OF PARTIES, 
Court’s power to cure defect of parties, 64-67 , 

when Court may add or substitute a plaintiff, 65 

where action commenced in the name of a dead person, can tlie CoUrt 
substitute his representative as plaintiff, 65(11) 
striking off of a party against whom there is no cause of action, 66, 67 
Court’s power under O.I, r.io, C. P. Code, discretionary, 67 
limits on the exercise of the Court’s power, 68, 69 
limitation as regards addition etc. of parties, 69, 70, 71 

ADEMPTION. 

of specific legacies, 648(n) 

ADMINISTRATOR, 

estate docs not vest in adiminstrator before grant, 122 
when right to any property of a deceased person who has died intestate 
cannot be cstablishecf in a Court of law hefore grant of letters of ad- 
ministration, 123 

when grant of letters of administration necessary for proof of debt, 123 
administrator’s right to sue arises after grant of letters of administration, 
124, 144, 145 . . , ... 

parties to suit by and against, see ‘Executors and Administrators* 

Forms of Pleadings: sec ‘Administration.’ 

ADMINISTRATION, 

object of a suit for, 637(n) 

non-maintainability of suit for administration of the estate of a deceased 
Hindu who was joint with his son, 637, 638(0) 
parties to a creaditor’s suit for, 638(11) 

decree in a single creditor’s suit for administration is in favour of all 
creditors, 636(11) 

preliminary decree in a suit for, 638(0) 
final decree in a suit for — form and contents, 638(0) 
essentials of representative creditor’s suit for, 639, 640(0) 
when a legatee may sue for, 641(0) 

legatee’s suit for — parties to, 641(11), 643(0), 644(0); 648(11) 
limitation in legatee’s suit for, 641(0), 642(0) 

limitation in legatee’s suit where the claim is for legacy and the prayer 
for administration is only ancillary, 644(0) 
court-fee and valuation of suit for, 644(0) 
jurisdiction of Court in suit for, 644(0) 
costs in a suit for general administration, 644(0), 647(0) 
suit for administration, if maintainable against an administrator pendente 
lite, 645(0) 

suit by a Mahomedan heir for administration when maintainable, 646(0). 
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ADMINISTRATION.— 

• Forms of Pleadings: 

claim by a creditor for payment of debt or for administration of the 
estate of the deceased, 636 

claim by a creditor for self and on behalf of all other creditors for adminis' 
tration, 637, 638 

-do- with additional prayer for appointment of a receiver, 639-641 
• claim by pecuniary legatee for administration, 641, 642 

claim by specific legatee to recover legacy witli ancillary claim for 
administration, 642, 643 

claim by residuary legatee against executors for administration and for 
account on the basis of wilfiil default, 643-643 
claim for administration against the administrator pendente lite, 645, 646 
claim by a Mahomedan heir for administration, 646, 647 
defence to a creditor’s Miit for administration, 647, 648 
defence by ccecutors to a claim by pecuniary legatee for payment of legacy 
and for administration, 648 

defence by executor to a claim by specific legatee to recover legacy and 
for administration, 649 

ADMINISTRATOR-GENERAL, 

may sue and be sued in his corporate name, 71 
applicability of S.80, C. P. Code, to suiti against, 71 


ADMIRALTY, 

rule as to giving the opposite party particulars of any general allegation 
is strictly observed in admiralty action, 460, 461 
Forms cf Pleadings: 

claim by creditor to enforce a bottomry bond, 650, 651 
claim by master for wages and disbursements, 651 


ADMISSIONS AND DENIALS, 

every allegation of fact not denied shall be deemed to be admitted, 372 
discretionary power of Court to require proof of allegations of facts not 
denied, 373, 374 

matters which need not be traversed, 374 


ADOPTION, 

authority to adopt, ^5 • 

custom as to widow s authority to adopt, 913 
ceremony of giving and taking, 913 
burden of proving and disproving adoption, 914 
limitation in a suit for declaration that an adoption is invalid, 909 
Forms of Pleadings: 

claim by the widow of a deceased Hindu for a declaration that the 
adoption by her of the defendant as a son to her husband is invalid, 905 
claim by a Hindu widow to have a deed of adoption obtajiicd under 
coercion declared void, 906 

claim by the widow of a deceased Hindu for a declaration that the defen- 
dant was not adopted by her, alternatively, that the adoption, if any, is 
invalid, 907 
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ADOPTION. — Continued, 

claim by the nearest reversioners of a deceased Hindu for a declaration 
that an. adoption by his widow is invalid, 908 
defence to a daim by adoptive mother for declaration that the defendant 
was not adopted by her, 913, 

ADULTERY. 

particulars to be given of, 461 ^ 

adultcror as co-respondent in a suit for dissolution of marriage under the 
Ind. Div. Act, 570(11) 

woman adulterer’s right to intervene in wife’s suit for dissolution of 
marriage under Ind. Div. Act, 572(0) 
false charge of, a defence to husband’s claim for restitution of conjugal 
rights umlcr the Mahomedan law, 1089(0) 

-do- in a claim for dissolution of marriage under the Mahomedan 
law, 108 1 (n) 

ADVERSE POSSESSION. 

a mixed question of fact and law, 384 

how to plead, 384 

particulars to be given of, 461-466 

between co-owners, 463 

between landlord and tenant, 463, 464 

between mortgagor and mortgagee, 466, 466 

between trustee and beneficiary, 467 

AFFIDAVITS, 

meaning of, 531 
as evidence, 551 
contents of, 531, 552 

K articulars in, 352 
ow to be drawn and sworn — 

(i) appellate side rules of the All. High Court, 553, 554 
(a) -do- Bom.High Court, 554, 556 

(iii) rules of the Federal Court, 556 

(iv) O.S.rules of the Cal.High Court, 557, 558 

(v) O.S.rules of the MacLHigh Court, 558, 559 

(vi) O.S.rules of the Bom.High Court, 559, ^60 
interlineations, alterations or erasers in affidavits — effect of, 

(i) under the rules 6f the Federal Court, 560 

(ii) under the Cal.High Court O.S.Rulcs, 560 

(iii) under the Mad. High Court O.S<Rales, 560, 56*1 

(iv) under the Rang.Htg^ Court O.S.Rules, 561 

AGENCY. 

how constituted, 467 | 

particdlaps to be given of, 467 

revocs^on of — how c&cted, 307 . _ , . 

exceptions to the power of the principal to revoke the agents atuthonty, 

parties: to stne, re: see. Agent 

Forww of Pleadings:, sec, 'Agent*. • 



AGENT, 

when agrat may sue the principal, 7a 
* wfaeo pnocipal may sue the agent, 71 
in relation to third parties — 

(a) when pcincipaJ may imc, 72, 73 

(b) when principal may be sued, 73, 7^ 

(c) when principal cannot be sued, 74, 75 

(d) when a person who contracts as agent may sue as principal, 75 

• (c) when agent may sue or be sued, 75-77 

(f) when agent cannot be sued, 77 

(g) when pretended agent may be sued, 77 

(h) when both pnncipal and agent or cither of them may sue, 77, 78 

(i) when both pnncipal and agent or either of them may be sued, 78 


Forms of Pleddmgs: 

claim by principal against agent for account, 615-617 
-do- with allegations ot wilful default, 617, 618 
claim by agent against principal for account of profits for works done, 619 
claim by insurance agent for account against insurance a;mpany, 620, 621 
defence by agent denying agency, 632 

defence by agent of account rendered anck accepted, 632, 633 
defence by agent that plaintiff never requested the defendant to account, 
635 

claim by principal against agent for recovery of secret profits earned by 
agent, 652, 653 

-do- another Form, 653-655 

claim by principal against s^-agent for recovery of secret profits, 655, 656 
claim by principal against agent to recover secret commission and against 
third person who paid such conunission to the agent, 657, 658 
claim by principal against agent for acting contrary to instructions, 658, 659 
claim by principal against agent for damages (or taking a promissory note 
in the name of a third party, 1209, 1210 
claim by principal against agent (or recovery of loss caused by agent's 
negligence, 659, 660 

claim by principal against agent for damages for ncgligciicc, 660, 661 
claim by principal against third person ior breach of contract with an 
alternative claim against agent for implied breach of warranty of 
authority, 661, 662 

claim by principal against agent for setting aside a deed obtained under 
coercion and for account, OT3, 664 

claim by principal against agent for benefit of *an invension made by agent 
in the course of his employment, 664, 665 
claim against a del credere agent for the price of goods sold, 666 
claim by agent against principal for breach of imiuied term in a contract 
to supply goods in a merchantable state, 666-6 m 
claim by agent against principal for indemnity against damage for breach 
of contract, 668, 669 • 

claim by agent against principaf for damages for anticipatory breach of 
contract, 669-671. • . . 

claim by agent against principal for preventing him from earning his 
oommission, 672, 673 

daim oh a promissory note executed by an igent for and on behalf of his 
principal, 1211 
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AGENT. — Continued. 

claim by estate agent against principal for commission, 673, 674 
claim by estate agent against principal for damages for preventing 'him 
from earning his commission, 673 
claim by agent for breach of contract of cniployment, 676-678 
claim by agent against principal for indemnity against consequences of 
lawful acts, 678, 679 

claim by agent against principal for indemnity against resale damage, 
679, 6S0 . 

claim by creditor against principal for money borrowed by agent, 681, 682 
claim against principal for fraudulent conduct of agent, 682, 683 
defence by principal that the alleged agent was not in fact his agent, 683 
defence by principal alleging unsoundness of mind of the agent, 683, 684 
defence by principal to claim for commission, 684 

defence by principal that plaintiff has elected to claim against agent, 684 
defence by agent to claim for damages for breach of duty, 683 
defence by agent to claim to recover secret commission, 683 
defence by agent that he contracted for and on behalf of a disclosed 
principal, 683 

defence by agent to claim for damages for acting contrary to instructions, 

686 I 

defence by del credere agent, 686 , 

cause of action in a suit by principal against agent for recovery of secret 
profits, 632, 633, 634(11) 
limitation for such suit, 652(n) 

sub-agent when accountable to principal for secret profits, 633(n) 
measure of damages where agent is sued for acting contrary to instructions, 

^58(0) 

agent's liability for negligence, 639, 66o(n) 

liability of agent for breach of warranty of authority, 661, 662(0) 
when agent is entitled to indemnity against principal, 668, 669(11), 678(11), 

879(n) 

estate agent’s claim against principal for commission, 673, 674(0) 
estate agent’s right to reasonable commission, 674(11) 
brokerage or commission, when becomes due, 674(11) 

when agent may claim damage if prevented by principal from earning 
commission, 672(11), 675(11), 676(0) 

agent’s right to claim damages for breach of contract of cniployment, 
676, 677(11) 

liability of principal to creditor for money borrowed by agent, 68i(n) 
liability of principal foV fraudulent conduct of agent, 682(0) 

AGREEMENT, 

breach of, see ‘Breach of Agreement’ 
particulars to be stated of, 647, 468 

AIR, . . ; 

sec Tight and Air, ‘Carriage by Air’ 

ALIENATION, 

suit for cancellation of an instrument and one for a declaration that 
instrument is not binding on the plaintiff — distinction between, 687, 
688(n) 
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ALIENATION.— 

, frame of suit under Scc.53, T.P.Act, 688(11) 

presumptive reversioner’s right of suit against Hindu widow, 688, 689(11) 
remote reversioner’s right of suit against Hindu witlow, 690(11) 

Forms of Pleadings: 

claim by a creditor under S.53, T.P.Act for declaration that an alienation 
by debtor is void, 687 

claim by presumptive reversionary heir to have an alienation by Hindu 
• widow declared void during the life time of the witlow, 687, 689 
-do- by remote reversioners, 690, 691 
claim by the next presumptive reversioners of a deceasetl Hindu for a 
declaration tliat an alienation by his widow is not binding beyond her 
life time, 910 

claim by a minor coparcener to have a deed of gift executed by his father 
set aside, 691, 692 

ALIENS, 

when alien enemy may sue and be sued, 79 

test to determine whether a person is an alien enemy, 79 

alien friends may sue and be sued, 79 ^ 

ALLUVION, 

Form of Pleading: * 

claim for possession of diluviated land reformed in situ, 682, 683 

ALTERATION, 

effect of alteration of a deetl or instrument by one parly without the 
knowledge of the other, 385 
must be specially pleaded, 385, 386 
particulars to be given of, 

AMBASSADORS AND ENVOYS, 
when may be sued, 79 

AMENDMENT OF PLEADINGS, 

(i) amending your opponent’s pleading — grounils for, 522, 523. 

(ii) amending your own pleading. — grounds for, 523 
object of allowing, 523 

leave to amend may be given for — • 

addition of averments, 
addition of claim, 524 
changing parties, 524 
addiuon of reliefs, 524-526 
correction of mistake, 526, 527 
when may be allowed under special circumstances, 527, 528 
leave to amend when refused, 528*531 
after leave to sue, 531 

Forms of Petitions: 

petition for amendment of one’s own pleading, 563 
petition for amendment of the opponent’s plt-ading, 564 
-do' another Form, 565 

164 t * 
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AMOUNT CLAIMED, 

particulars to be given of, 468 

ANIMALS, 

liability of clcfemlant for injury caused by animals known to be vicious, 
693, 694(0) ... ... 

knowledge of propensity of animal to bite other animals is not evidence 
of knowledge of a propensity to bite mankind, 694(11) 
scienter has no application to an action founded on trespass by animal, 
1279(11) 

Forms of Pleadings: 

claim for damage for injury caused by a savage horse known to be 
dangerous, 693, 694 

defence to a claim for injury by a vicious animal, 694, 695 
liability of a person who keeps an animal with knowledge of its mischievous 
propensities, 694(11) 

claim for trespass and injury to animal, 1278 

claim for trespass to land by animal infecting plaintiff's animal, 1279 
claim for trespass to land by animal causing injury to plaintiff’s animal, 
1279, 1280 

defence to a claim for trespass and injury to animal, 1278 

ANNUITY, 

Form of Pleading: 

claim for recovery of arrears of annuity, 695, 696 

ANTECEDENT DEBT, 

what is, 1125(11) 

burden of proof of, 1125(11) 

APPEALS, 

rules relating to — 

(i) under the C.P.Code, 541 

(ii) under High Court O.S.Rules, 541, 542 

contents of memorandum, 542 
lie in respect of what matters, 542-544 
Forms of Appeals: 

(i) Form under C.P.Code, 544 

(ii) Form under Cal. High Court O.S.Rules, 545 

(ii) Form under Mad.ldigh Court O.S.Rules, 545, 546 
(iv) Form under Bom.High Court O.S.Rules, 546 

rules relating to appeals to the King in Council, 547 
rules relating to appeals to the Federal Court, 548, 549 
Forms of Petitions: 

petit^ion for leave to appeal to His Majesty in Council (Cal.High Court 
O.S.Rules), 589, 590 

petition for leave to ^-appeal to the Federal Court (CaLHigh Court 
O.S.Rules), 590-592 
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APPRENTICE, 

. Forms of Pleadings: 

claim by apprentice for breach of covenant in the apprenticeship tleed, 
696, 697 

defence by employer to above claim, 697, 698 

ASSAULT, 

• definition of, 698(11) 
civil liability for, 698(11) 
measure of damages for, 699, 700(11) 
every battery includes an assault, 699(11) 

Forms of Pleadings: 
claim for damages for assault, 699(11) 
defence to above claim, 699 

ASSAULT AND BATTERY, 

Forms of Pleadings: 

claim for assault committed by theatre* proprietor's servant with an addi- 
tional claim for breach of contract, 190, 791 
defence of justification to claim for assault and of denial to claim for 
breach of contract, 701 

ASSIGNMENT. 

dv) — conditions of, 702(11) 
of a mere right to sue, effect of, 702(11) 
effect of not giving notice to debtor of, 703(11) 
by one of the creditors of a joint debt rights of assignee, 703(11) 
interest payable on a debt goes with the assignment, 703(11) 
assignor not a necessary party to a suit by assignee on tlie ilebi, 703(11) 
notice before assignment liy assignor to assignee under the Bengal Money- 
Lenders Act, 1940 
particulars to be given of, 468 
liability of transferee of actionable claim, 706(11) 
form of assignment of a promissory note, 704, 705(11) 
place of suing — if part of cause of action arises at the place of, 287, 705(0) 
onus of proof of, 706(11) 

Forms of Pleadings: 

claim by assignee of an actionable claim, 702, 703 
claim by assignee of a promissory note, 704 
defence of set-off to a claim by assignee of ilebt, 706 

ASSOCIATION, 
what is an, 79 

classes of associations, — 79 • 

(a) “Incorporated”, * 

(b) “Unincorporated” ^ 

incorporation of an association, meaning of, 79 

parties to suits by or against an incorporated association, sec “Oirporations”. 
parties td suits as regards unincorporated ass<<:iations, see ‘Unincorporated 
Associations’; ‘Clubs’. 
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ATTACHMENT. 

litability for wrongful, 706, 707(0) 

special damage is the gist of the action, but ordinary damages are also 
recoverable for wrongful, 707(0) 
limitation in suits for wrongful, 707(11) 

plaintiff in a suit for damage for attachment before judgment must prove 
want of reasonable and probable cause and malice, 708(11) 
measure of damages for procuring an order for attachment before juclg- 
ment, 708(0) 

Forms of Pleading: 

claim for damages for wrongful attachment, 706-708 

claim for damages for attachment before judgment, 708, 709 

ATTESTATION—WANT OF, 

as special defence, 386, 387 

when plea of want of execution involves a plea of want of attestation, 387 

ATTORNEY, 

sec ‘Solicitor* t 

AUCTIONEER, 

who is an, 80 

when agent of seller only, 80 

when agent also of the purchaser, 80, 8a 

when stake-holder of the vendor and the purchaser, 80 

customary lien of, 80 

when vendor must indemnify, 80 

when vendor may sue, 80, 81 

when auctioneer may sue vendor, 81 

when purchaser may sue, 81 

when auctioneer may sue purchasers, 81, 82 

when auctioneer may sue third parties, 82 

when third parties may sue, 82 

when auctioneer may bring an interpleafler suit, 82 

Forms of Pleadings: 

claim by auctioneer for commission, 709 

claim by auctioneer for price of goods bargained and sold, 710 
claim by auctioneer fo^ indemnity, 710, 711 

claim by auctioneer against buyer for deficiency upon a resale, 71 1, 712 
claim by principal against auctioneer for acting contrary to instructions, 
712, 7^3 ‘ . 

claim by principal against auctioneer for wrongful detention of goods, 713 
claim by principal against auctioneer for negligence in omitting to receive 
from the purchaser the deposit, 713, 714 
claim by principal against auctioneer for negligence in parting with goods 
before payment, 714, 715 

claim by principal against auctioneer for negligence in preparing conditions 
of sale, 715, 716 

claim by third party against auctioneer for conversion, 716*' 

claim by purchaser against vendor for misrepresentation by auctioneer, 71^ 
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AUCTIONEER. — Continued, 

claim to enforce agreement between inteiuling purchasers for a knock-out, 
718 

defence to claim by auctioneer for commission setting up that he made a 
secret profit, 719 

defence by auctioneer to claim by principal for wrongful detention of 
goods, setting up lien, 719, 720 

defence to claim by auctioneer for price of goods bargainetl and sold, 
• setting up that a puffer was employed by the vendor to make preteiidetl 
biddings, 720 

AUTHORITY, 

want of, as a special defence, 387 

of necessity, 423 

parental and quasi-parental, 422 

statutory, 423 

sec 7^*stification’. 

AWARD 

effect of the Ind. Arbitration Act, 1940, oif suits to enforce awards, 721(11) 
limitation for suits for specific performance of, 721, 722(11) 

Forms of Pleadings: • 

claim to recover costs of reference and award, 721 
clam for specific performance of an award, 721, 722 
claim by arbitrator to recover his fees, 722 

BAILMENT, 

definition of, 83 
classes of, 83 

parties to suits in respect of, see heading, ‘Bailor and Bailee’ 
liability of bailee for negligence, 725(11) 

liability of bailee for unauthorised dealing with goods, 726(11) 
liability of bailee for acting contrary to instructions, 727(11) 
liability of bailee for wrongful conversion, 729(11) 

liability of bailor for injuries caused by faults in the goods bailed, 731(11) 
test to determine whether the money bailed was a deposit or a loan, 724(11) 
Forms of Pleadings: 

claim by bailor to recover money bailed as rlcposit for safe custody, 724, 

725 . . 

claim by bailor against gratuitous bailee for injury to goods bailed, 725 
claim by bailor against gratuitous bailee , for negligence and failure to 
redeliver goods bailed, 725, 726 

claim by bailor against bailee tor unauthorised dealings with goods bailed, 
726, 727 . 

claim by depositor against warehouseman for acting contrary to instruct 
tions, 727 

claim by bailor against bailee for destruction of goods by accidental fire 
after request to re-dcliver, 728, 729 
claim By bailor against warehouseman for damages for wrongful conver- 
sion, 729, 730 
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BAILMENT. — Continued. 


claim by bailor against a workman for failure to rc-deliver goods bailed, 

, 730* 73 * 

claim by bailee against bailor for injuries caused by faults in the goods 
bailed, 731 

claim by borrower against lender for injuries caused by undisclosed defects, 

73 ^ 

defence by gratuitous bailee to claim for injury to goods bailed, 732, 735 
defence by gratuitous bailee to claim for negligence and failure to re- 
deliver goods bailed, 733 

defence by warehouseman to claim for damages for wrongful conversion, 


defence by workman setting up lien to claim for failure to re-dclivei‘ goods 
bailed, 735 

defence by bailee to claim for conversion setting up jus tertii, 735 


BAILOR AND BAILEE, 

1. Suits between bailor and bailee — 

when bailor may sue bailee, 84 

when bailee may sue bailor, 84 

where there are joint bailors and/or joint bailees, 84 

effect of tleath of a bailor or bailee, 84 

2. Suits by or against third partids — 

in case of assignment of the rights of bailor or bailee, 84 
in case of insolvency of bailor or bailee, 85 

in case of assignment by hirer under a hire-purchase agreement, 85 
where a third person wrongfully deprives the bailee of his possession, either 
bailor or bailee may sue, 85 
bailee’s right to sue in such case rests upon possession, 85 
anti when bailee recovers the full amount of damage he must account to 
the bailor for his proportion thereof, 85, 86 
where the third person wrongfully tleprives the involuntary bailee (e.g., 
finder of gootls) of his possession, the involuntary bailee may sue, 86 

3. Suits between owners of goods and persons claiming as pledgees thereof 

from persons other than the owners — 
as a general rule a person who has only a bare custody of, and has no 
interest in the gootls cannot pletlge anti therefore the owner can sue to 
recover the gootls or their value, 86, 87 
in case of pledge by mercantile agent, the owner can sue pawnee who had 
at tile time of pledge notice that the pawnor hat! no autliority to 
pledge, 87 

in case of pledge by seller v^f gootls who retains possession of goods, or by 
a mercantile agent acting for him, buyer can sue pledgee affected with 
notice of the previous sale, 87, 88 

in case of pletlge by buyer in posse€>ion of gootls, the unpaid seller can 
sue pledgee with notice of the litAi or other right of the seller in res- 
pect of the goods, 88 

in cas6 of pledge by the mortgagor in possession of goods, same rule shall 
apply, 80 

in caac of pledge by mortgagor in possession of goods, the m6rtgagec can 
sue the plotlgec with notice of the mortgage, 88 
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BANIAN, 

^ see ‘Del Credere Agent*. 

BANKERS, 

relationship between bankers and customers, 738(11) 

liability of banker to trader for dishonouring a cheque, 737, 738(11) 

liability of banker to non-trader fur dishonouring a cheque, 737(n) 

^ liability of banker to customer for negligence, 741-745(0) 
liability of banker for conversion, 746, 747(11) 

Forms of Pleadings: 

claim by depositor to recuver a fixed deposit, 73O 

claim by a customer (non-trader) against liis hankers for dishonouring a 
cheque, 737 

claim by a customer (trader) against his bankers for dishonouring a 
cheque, 738-739 

claim against bankers for libel in words on a returneil cheque, 739-741 
claim by customer against bankers for money paid by the latter on a 
forged cheque, 741, 742 

claim by customer against bankers for paying the amount of a counter- 
manded cheque, 742-744 • 

claim against collecting bank for negligence in receiving payment uf 
cheque without enquiring as to the genuineness of the endorsements 
thereon, 744, 745 

claim against collecting bank for conversion, 746, 747 
— do — another 1 orni, 747, 748 

cairn against banker to recuver amount of a mutilated cheque, 749, 750 
claim by banker to recover amount of ehecpie drawn on one of its branches 
anti cashed by another, upon dishonour of such cheque, 751, 752 
claim by bankers against surety of a custumer, 752, 753 
tlefcncc: to claim by customer for money paid on a forged cheque, 753, 754 
defence to claim by customer for paying the amount t)f countermanded 
cheque, 754 

defence to claim by cusmmer for dishonouring of cheque and for libel, 

754 ^ 755 

BELIEF- PARTICULAR GROUNDS OF. 

particulars to be given of, 469 

BENAMDAR, 

a trustee for the real owner, 89 

represents the real owner in jutlicial proceedings, 89 

real owner may, however, be joined as a *[)arty in a suit by or against 
bcnamilar, 89 

beneficial owner cannot sue certified purchaser for declaration that the 
purchase was benami, 89 , 

when third party may sue benamdar certified purchaser, 90 

BENAMI, 

what mtist be alleged and proved to have a transaction declared, 387, 388 
is an inference of law from given facts, 388 
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BENAMI. — Continued. 

benami transaction and sham transaction — difference between, 388 
see ‘Benamdar* 


BILLS OF EXCHANGE, 


Inland bill of exchange, 
what is, 756(0) 
maturity of, 756(n) 
presumption of consideration, 756(0) 

presentation for payment, when necessary, 756, 756(11), 758(0), 763(11) 

presentation for acceptance, 762(11) 

notice of dishonour when necessary, 762(111), 763(0) 

reasonable time for notice of dishonour — what is, 775(11) 

notice of dishonour, when not necessary, 756(11) 

— do — when dispensed with, 766(0) 

noting optional, 757(11) 

interest may be claimed even where no interest specified, 757(11) 

dishonour by non-acceptance, 762(0) 

cxaisc for non-presen tnieiit for acceptance, 762(11) 

liability of prior parties to, holder in due course, 764(11) 

holder’s right to duplicate of lost bill, 76f>(ii) 

qualified or limited acceptance of, 774(0) 

cancellation of bill by acceptor iniluced by fraud to accept, 769(11) 
Foreign bill of exchange, 

what is, 777(11) • 

protest on, 777(0) 
noting for protest, 777(11) 

liability of maker, acceptor, or indorser of, 777(11) 
presentment, if necessary, 778(11) 
stamp duty on, 778(11) 

Forms of Pleadings: 


I. Inland bills of exchange 

claim by drawer against acceptor on a bill payable to drawer, 756, 757 
claim by drawer against acceptor on bill payable at a particular place and 
not elsewhere, 758 

claim by drawer against acceptor on a bill payable on a future event which 
is certain to happen, 759 

claim by drawer against acceptor upon the bill, alternatively, upon tlic 
debt, 759, 760 

claim by indorsee against acceptor, 760 

claim by indorsee against acceptor upon the bill, alternatively, upon the 
debt, 761, 762 r 

claim by indorsee against drawer for non-acccptancc, 762 
claim by indorsee against acceptor on a bill accepted payable at a parti- 
cular place and not elsewhere, 765 
claim by indorsee against drawer, a*cccptor and indorser, 763, 764 
claim by indorser who has paid bill against drawer and acceptor, 164 
claim *by payee against drawer for non-acceptance, 765 
claim by payee against drawer for default of payment, 765 
claim by payee against Vlrawer for default of payment with an excuse 
for not giving notice of dishonour, 766 , 
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BILLS OF EXCHANGE. — Continued, 

, claim by payee against drawer for non-acccptancc of a duplicate bill of 
exchange, 766, 767 

claim by payee against drawer for refusal to supply duplicate of a lost 
bill, 767, 768 

claim by acceptor of bill, who has paid bill accepted for the accommoda- 
tion of drawer, against drawer for indemnity, 768 
claim by executor of drawer against acceptor, 769 
* claim by acceptor induced by fraud of drawer to accept bill, against 
drawer for cancellation anil delivery up of the bill, 769, 770 
claim by payee against executor of drawer on bill payable on a future 
event which is certain to happen, 771 
claim by administrator of indorsee against drawer for default of acceptance, 

77 ^* 772 

defence of denial of acceptance, 772 

defence of denial of presentiiK-nt for acceptance, 772, 773 
defence that the ilefendant accepted the bill for accommodation of the 
plaintiff, 773, 774 

defence that acceptance was dependent upon condition not fulfilled, 774 
defence of denial or invaliility of notice of dishonour, 775 
defence by acceptor setting up an illegal consideration, 775, 776 
defence by drawer to claim of payee for non-acceptance of a duplicate bill 
of exchange, 776, 777 • 

defence by drawer to claim by indorsee, setting up total failure of 
consideration, 777 

2. Foreign bills of exchange, 

claim by drawer against acceptor, 777, 778 

claim by indorsee against acceptor for default in payment, 778 

BILL OF LADING, 

what is a, 826(11) 

indorsement of a — effect of, 826(0) 

indorsement and ilelivery when operates as a symbolical ilelivery of the 
cargo, 826(0) 

wrongful issue of hills of lading after notice of vendor’s lien — effect of, 
827, 828(0) 

BOND, 

definition of, 779 • 

recitals in, how far binding on parties to, 395-397 
right to sue on an instalment bond, 782(11) 

limitation for suit based on an instalment hond, 780(11), 782(11) 

waiver of condition of an instalment bond by creditor, 780, 781(11), 791(0) 

when stipulation in a bond is and not a penalty, 781(0), 786(0) 

Forms of Pleadings: • 

claim based on a single bond, 779 

claim based on an instalment bond, 780-782 • 

claim based on an instalment bond with a default clause, 782-783 
claim by employer against guarantor on a fidelity bond, 783, 784 
— do— ^ another Form, 785 

, claim by employer against employee for breach of condition of a bond 

165 • : • • • 
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BOND. — Continued. 

not to engage in business in competition with the employer, 786 , 
claim by executors of a deceased partner against surviving partners on a 
bond to secure payments by instalments of the share of the deceased 
partner and for indemnity against partnership liabilities, 787, 788 
defence of non est factum, 788 

defence to claim on bond, setting up absence of consideration, 789 
defence to claim on bond, setting up partial absence or failure of considera- 
tion, 789, 790. ' 

defence to claim on bond, setting up alteration of the bond in a material 
particular, 790 

defence to claim on bond, setting up illegality of ainsideration, 790 
defence to claim based on an instalment bond with default clause, setting 
up waiver, 791 

BOTI OMRY BOND, 

authority of master to resort to, 650, 651(11) 

BOUGHT AND SOLD NOTES, 
what are, 1234(11) « 

BREACH OF CONDITION, 

c 

particulars to be given of, 470 
remedies for, 1238(11), 1244(11) 
waiver of, 1238, 1239(0) 

election to treat breach of condition as a breach of warranty, 1238, 1239(11), 
1240, 1241(11) 

by implication, 1241(11), 1243(11), 1248(11) 

BREACH OF CONTRACT, 

particulars to be given of, 470 

if amounts to a repudiation of the whole contract or is a several breach 
giving rise to a claim for compensation ilepeiids upon the terms of the 
contract, 1237(0) 

remedies in case of, 1234(11), 1233(11) 
damages for, 1229(11), 1233(11), 1235(11) 
anticipatory, 669(11) 

BREACH OF CONTRACT OF MARRIAGE, 

1. Hindu Law — 

contract of marriage, consideration of, 1090(11) 
cause of action and parties to suit, 1090(0) 

specific performance of a contract of marriage not maintainable, 1091(11) 
measure of damages in a suit for, 1091(11) 
limitation for a suit for, 1091(0) • 

2. Mahomedan Law — 

parties VO suit for, 1093, 1094(11) 

age of majority for the purpose of giving consent to marriage, 1094(11) 
Forms of Pleadings!^ 

claim for damages for breach of contract of Hindu marriage, 1090 
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BREACH OF CONTRACT OF MARRIAGE.-Cr^«f/ii«dY/. 

, defence to above, 1092 

claim for damages for breach of contract of Mahomedan marriage, 1093, 
1094 

BREACH OF DUTY, 

f wrticulars to be given of, 470 
iability for, 1153(11), 1248(11) 
negligence in law is, 1154(11) 

BREACH OF TRUST, 

particulars to be given of, 470, 471 

must be specifically pleaded unless tlie trustee has refused to show the 
trust account, 1283(11) 

liability of legal representative of ileceased trustee for, 1284(11) 
liability of a trustee to his co-trustee for, 256 
— do — for contribution, 876, 877 

For Forms of PledcUngs^ see ‘Trust', ‘Contiihiitioir 

BREACH OF WARRANTY, . 

particulars to be given of, 471, 472 
gives rise to a claim for damages, 1241(112 

when buyer of goods may treat a breach of condition as a breach of 
warranty, 1238-1241(11) 
when implied, 1241(11), 1242(11), 1244(11) 
of title, 1252(11) 

For Forms of Pleadings: 
see ‘Sale of Goods’, ‘Sale of Land’ 

BROKER, 

an agent employed to buy and sell, 

primarily, the agent of the party by whom originally employed, 90 

generally, the agent of the parties for whom he negotiates, 90 

distinguished from factor, 90 

liability of, when principal undisclosed, 91 

personal liability of, when arises, 91, 92 

right or liability of, to sue or be sued in case of ‘principal contracts’, 92 

when broker cannot sue or be sued, 90 

when broker may sue or be sued, 91, 92 • 

when broker who is himself the principal may sue, 93 

when brokerage becomes due, 674(11) 

Forms of Pleadings: 
sec ‘Agent* 

BUILDING CONTRACT, 
see ‘Work’ 

BUSINESS-LOSS OF, 

particulars to be given of, 472 * 

, see ‘Customer* 
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CALLS. 

liability to pay, 875(11) 
limitation for a suit for, 858(0) 

For Forms of Pleadings: see ‘Company’. 

CAPACITY, 

contractual, 388, 489 

averment of capacity in wliich the plaintiff sues or the defendant is suetl, 

389 

CATTLE, 

trespass by, see ‘Trespass to Goods’ 

CARRIAGE BY AIR. 
see ‘Carriers*. 

CARRIAGE BY LAND AND INLAND NAVIGATION, 
sec ‘Carriers’. 

CARRIAGE BY RAILWAY. * 
see ‘Carriers*. 

f 

CARRIAGE BY SEA. 
sec ‘Carriers*. 

CARRIERS, 

classes of. 93, 94 

rights and obligations of different classes of carriers, governed by what 
law, 93, 94 

liability of common and statutory carriers of goods and luggages, 93-97, 
792(n), 817(11) 

burtlen of proof of absence of negligence is on common carriers, 793(11), 
818, 819(11) 

who may sue common and statutory carriers of goods and passengers’ 
luggages — consignor or ctmsigncc, 97-101 
when common and statutory carriers of goods may sue, 1 01 -104 
rights and obligations of carriers of passengers, 104, 106 
rights and obligations of carriers of passengers by air, 106, 107 
liability of private carriers of goods, 107, 8o2(n) 
degree of care to be taken by a gratuitous private carriers, 107(11) 
liability of private carriers of passengers, 107 

rights and liabilities of post and telegraph authorities as carriers, 107, 108, 

*35(n) . 

name in which post and telegraph Authorities may sue or be sued, 835(0) 
interpleader suit by carriers, 108 

requirements of notification of claims and/or notices to sue, in suits against 
railway companies, 108, 109, 805(11), 813(0) 

— do — in suits against state railways, no, in, 8o5(n]|, 8o6(n) 

— do — in suits against carriers governed by tlic Carriers Act III of 

109. 794(a) 
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CARRIERS. — Continued, 

. — do — in suits against carriers of goods by sea, 109, no 

— do — in suits against carriers by air, no 

Forms af Pleadings: 

1. Carriage of goods by land under the Carriers Act III of 1865 — 

claim against common carriers for refusal to carry gootls, 791, 792 
claim against common carriers for not carrying and delivering goods, 792, 
' 793 .. . 

claim by carrier against consignee for charges for carriage, 797, 798 
defence to claim against common carriers for refusal to carry, 7^, 799 
defence to claim against common carriers for not carrying and delivering 
goods, 799, 800 

defence to claim against common carriers for loss of goods, setting up Act 
of God, 800 

defence to claim against common carriers for loss of goods, setting up a 
special contract, 801 

defence to claim against common carriers for loss of gootls caused by fire, 
setting up inherent vice in the goods, 801, 802 

2. Carriage of goods by inland navigation lUMler the Carriers Act III of 1865 — 

claim against common carriers for loss of goods caiiseil by fire, 793, 794 
claim by owners against common carriers for loss of goods caiiseil by fire 
(where there was no privity of contract H^etween the owners and carriers), 

795- 796 . 

claim against common carriers for loss of goods due to negligence, 796, 

797 

3. Carriage of goods by private carriers — • 

claim against a private carrier for damages to gootls, 802, 803 
claim against a private, carrier for loss of luggage, 803, 804 
defence by a private carrier to claim for loss of luggage, 820 

4. Carriage of goods by railway — 

claim by consignor of goods against a state railway for loss of goods con- 
signed untler Risk Note, Form A., 804-807 
claim by consignor for loss of gootls ctnisigned untler Risk Notes, Forms A 
and B, 807-809 

claim against a railway company for unreasonable ilelay in delivery of 
goods consigned under Risk Note, Form A, 809, 810 
claim against a railway company for tleterioration by overcarnage of gotuls 
consigned under Risk Notes, Forms A and B, 810, 81 1 
claim by consignor against a railway company for damage to goods con- 
signed under Risk Note, Form H, 81 1, 812 
claim against a railway company for damages for conversion by wrbngful 
sale, 813, 814 

claim by indorsee of a railway receipt against a railway company for short 
delivery, 814, 815 • 

claim by consignor against a railway company to recover overcharges paid, 
815, 816 ^ 

claim by consignee against a railway company to recover demurrage 
extorted, 817 

defence *by railway company to claim for noh-delivery of goods consigned 

, under Risk Note Form A, 820, 821 
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CARRIERS. — Continued, 

defence by railway company to claim for loss of goods, setting up non- 
declaration of value of scheduled articles, 822 

5. Carriage of passengers’ luggages by railway — 

claim against railway company for loss of passengers’ luggage, 817, 818 

(i. Carriage of passengers by railway — 

claim by a passenger against a railway company for personal injuries sus- 
tained in a collision, 818, 819 t. 

7. Carriage of govxls by sea — 

claim by shipowner against charterer for failure tt> load, 823, 824 
claim by shipowner against cargo-owner for freight, demurrage and ex- 
penses, 824-826 

claim by indorsee of a bill of lading against shipowner for short delivery 
and damage to cargo, 826, 827 

claim by vendors of goods against shipowners for conversion by wrongful 
issue of bills of lading to buyers after notice of vendor’s lien and with- 
out the master’s receipts, 827-829 

claim by charterer against shipowner for failure to carry cargo, 829, 830 
defence to claim on a bill of lading or charterparty fv:)r damage and short 
delivery, 830, 831 * 

8. Carriage of goods by air — 

claim by consigntir against carriers for damage for loss of goods, 831, 83! 
claim against carriers by air for damage occasioned by delay in carrying 
goods, 832, 838 

9. Carriage of passengers by air — 

claim by executor against carriers by air for the benelit of defendants of 
a deceased passenger, 833, 834 

10. Carriage of postal articles and telegrams — 

claim by sender for failure on the part of postal authorities to collect value 
of a value-payable parcel, 835, 836 

CAUSE OF ACTION, 
what is, 268-271 

has no relation whatever to defence, 271 

estoppel is not a, 271 

waiver may constitute a, 271, 

in action foundetl on contract, 271, 272 

in action founded on t6rt, 271-273 

concurrent or alternative causes of action, 273-275 

joinder of causes of action, see ‘Joinder of causes of action’ 

splitting up of, 278-279, 3S0 

omission to sue, effect of, 279 

omission to sue for one of several reliefs, effect of, 280 
relinquishment of claim, effect of, i8o 

cause of action and place of suing, see ‘Place of suing’ and ‘Jurisdiction*. 

cause ^ of action not arising before suit, effect of, 295, 296 

cause of action and limitation, sec ‘Limitation* 

pleading facts constituting the cause of action, 355, 356 

pleading facts showing ^hen the cause of action arose, 3s6'358 

joinder of causes of action, sc ‘Joinder of causes of Action’ , 
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CHAMPERTY, 

•champcrtous agreements ate not per se opposed to public policy, 836, 

837 («) 

burden of proving that the agreement to finance was just and equitable 
is on the plaintiff, 837(11) 

Form of Pleading: 

^ claim by financier to enforce champertous agreement, 8^fi, 837 

CHARGE, 

how created by act of parties, 838-840 

conditions of charge createtl by act of parties, 841(11), 844(11) 
registration in cave of charge on immovable property createtl by act of 
parties, 841(11), 844(11) 

rights of a holder of charge created liy act of parties, 841(11) 

form of decree in a suit based on a charge createil by act of parties. 841(11) 

limitation for a .suit to enforce a charge, 841(11) 

bona fide piircha.ser lor value without notice of, 844(11) 

when created by operation of law, 841, 842(11) 

S.67A, T.P. Act does not apply to statutory* charges, 842(11) 
when suit fo enforce a charge created by decree of Court maintainable, 
844(n) 

f 

Forms of Pleadings: 

claim to enforce charge created in a partition deed, 838, 839 
claim to enforci* charge for payment of annuity by a person in whose 
favour the charge was created but who was not jiarty to the agreement 
creating the charge, 840, 841 

claim by corporation to enforce statutory charge for payment of con.solidateil 
rates, 8^1, 842 

claim to enforce charge created by decret! of Court, 843, 844 
general defences to claim to enforce charge created by act of parties, 844, 
845 

C HARTERPARTY, 

nature of, 823(0) 

parties to contract, 823(11) 

sec ‘Carriage of Goo<ls by Sea’ 

Forms of Pleadings: * 

claim by shipowner against charterer for failure to load, 823 
claim by charterer against shipowner for failure to carry cargo, 829 
defences to a claim on a bill of lailing ot» charteiparty for ciamage and 
.short delivery, 830, 831 

CHEQUE, 

see ‘Bankers’ , 

CHOSE IN .ACTION, 
sec ‘Assignment* 
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CLASSES OF PERSONS, 
see each heading, 

Adatia; Administrator; Administrator-General; Agent; Aliens; Ambas- 
sadors and Envoys; Associations; Auctioneer; Bailor and Bailee; 
Banian; Benamdar; Carriers; Clubs; Common Manager; Company- 
registered; Company in liquidation; Corporations; Crown; Del credere 
Agent; Executors and Administrators; Federation; Government; Idol; 
Insolvent; Joint Hindu Family; Mahant; Math; Minor; Mutwalli; 
Pakka and Kachha Adatias; Partners; Receivers; Society — registered; 
Trade Unions; Trustees; Unincorporated Associations; 

CLASSIFICATION OF PARTIES, 

necessary parties, who are, 43 

proper parties, who arc, 43, 44 

intervenors, sec ‘Intcrvenors* 

representative parties, see ‘Representative parties’ 

parties suing without being entitled to claim the decree in their favour, 52 

parties as plaintiffs upon lending their names, 53 

parties in more than one capacity, 53, 54 

parties for the purpose of •watching procetclings, £54 , 

pro-forma defendants, sec ‘Pro-forma defendants’ 

CLUBS, 

kinds of, 259 

members’ clubs — what arc, 259, 260 
club is not a legal person nor a corporate body, 260 
cannot sue or be sued in the club name, 260 
parties to suit by or against, 260-267 

personal liability of members of — how and where arises, 260 266, 845(11), 

®47(n) ... . ^ 

personal liability of secretary of a club depends upon the construction of 
contract, 261, 262 

promissory note by secretary — liability of secretary and of the governing 
body on the original consideration, 262, 846(n) 
decree against managing committee, if binds clubs, 845(11) 
remetlies of an expelled member of a club, 848, 849(11) 
nature of suits between members of a club or between a member and the 
club, 267 

1 

Forms of Plca 4 ings: 

claim by sellers against members of a club who authorised the secretary to 
order goods, 845, 846 ^ 

claim by creditor against member of a club who authorised the secretary 
to borrow money on a promissory note, 846, 847 
claim by cretlitor against the secretary of a club, 847 
claim by expelled member for declaration that he is still a member of the 
club, 848, 849 

defente by members of a club to claim by creditor alleging that they 
autliorised the secretary to borrow, 850 
defence by secretary of it club to claim by creditor against hiAi personally, 
850 
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COERCION, 

.what constitutes, 437 
must be pleaded spcciHcially, 389 
particulars to be given of, 473 
Forms of Pleadings: 

claim by a Hindu widow to have a deed of adoption obtained under 
coercion declared void, 906 
• defence to same, 913 

COLLISION, 

particulars of, 473, 474 

damages for personal injury caiisecl by, 851, 852(11) 
damages for mental shock caused by, 853(11) 
burden of proof of negligence, 853 

Forms of Pleadings: 

claim for damages for personal injury causeil by collision of a motor car 
with the plaintiff’s bicycle, 851-853 
claim for damages for mental shock caused by collision, 853, 854 
claim for tlaniages for collision of ships, 854 

defence to claim for personal injury causetl by collision of a motor car 
driven by defendant with the plaintiff’s bicycle, 855 

COLLUSION, 

particulars to be given of, 474 
meaning of, 1020(11) 

COMMISSION, 

see ‘Agent’; ‘Auctioneer’; ‘Broker’. 

COMMON CARRIER, 
see ‘Carriers’. 

COMMON EMPLOYMENT, 

sec ‘Master and Servant’ 

COMMON MANAGER, 

I Appointed under S.95 of the Betig.Tenancy Act— 

acts as the agent of the Court, iii 
position of, the same as that of a receiver, iii 
may sue and be sued on behalf of the co-oi^ners, iii 
may be sued with the leave of the Court, iii 
notice to sue under S.80, C.P. Code, necessary, 112 

2. Appointed under Ss.93 & 94, Bcng.Tenancy Act — 
is the agent of the co-owners, iii, 112 

and may be sued by the co-owners without the leave of the Court, 112 
and without any notice under S.80, C.P. Cmlc, 112 

COMMON TPASSAGE, 

• see ‘Easement’; 'Right o{ Way’. • ^ , 

166 * 
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COMPANY IN LIQUIDATION. 

name in which to sue or be sued, 117 

leave to sue, if and when necessary, 118 

leave, if necessary, for defensive proceedings, 118, 119 

COMPANY— REGISTERED, 

general rule: suits to be instituted in the name of the company, 1 12-1 14 
exceptions to the above rule — 

(1) shareholder may sue, 

where the act complained of is a fraud on the minority, 114 
where the act complained of is ultra vires tlie company, 114, 115 
where there is an infringement of the individual right t)f a shareholder, 115 
where there is infringement of the right of all shareholders, 115 
where the act complained of involves a question of law, 116 

(2) shareholder’s right to sue in the name of the company, 116 

cause- title in suits by a shareholder for himself and on behalf of the 
others, 1 16, 1 17 

cause of action in suit by company against shareholder for allotment 
money, 856(11) 

— do — for calls, 857(11), 859(11) 

limitation for a suit by company for call money, 858(11) 
limitation for a suit by shareholder against company for recovery of 
dividends, 861(11) * 

fraudulent statements in a prospectus — effect of, 861, 862(0) 
when a resolution passed at a general meeting is ultra vires and not bind- 
ing on the company, 863, 864(0) 

Forms of Petitions: 

petition by unpaid creditor for winding up (Cal. High Court O.S. rules), 
566, 567 

petition for reduction of capital, (Cal.High Court O.S. Rules) 567-569 
Forms of Pleadings: 

claim by a company against shareholder for allotment money, 856, 857 
claim by company against shareholder for calls, 857, 858 
claim by company against shareholder for allotment money and calls after 
forfeiture of shares, 859, 860 

claim by a shareholder against a company for recovery of dividends, 861 
claim against a company for inducing plaintiff to apply for and take 
share by fraudulent statements in a prospectus, 861-863 
claim by a shareholder for a declaration that a special resolution passed at 
general meeting is ultra vires and not bintling on the company, 863, 864 
claim by a shareholder on behalf of himself and all other the shareholders 
of a company except the defendants for a declaration that an attempted 
amalgamation of the company with another company was not within 
the powers of directors, 865-867 
defence to claim for money due orf allotment of shares, 867 
defence to claim by company for calls, 867, 868 

defeqce by company to claim for rescission of contract to take shares, on 
the ground of fraudulent statements in prosjx;ctus, 868, 995 

COMPOSITION WITH CREDITORS, 

see ‘Insolvency’ ^ * 



CONCEALMENT, 

. see Traiur*, ‘Insurance’ 

CONDITION, 

see ‘Breach of Condition’ 

CONDITION OF MIND, 

• how to plead, 389 

when particulars of knowledge will he orileied, 474 

CONDITION PRECEDENl', 
what is a, 389, 390 

is not of the essence of the cause of action but is made essential, 390 
conditions precedent imposed by statute, 390, 391 

conditions precedent imjiiDsed by agreement between parties, 391, 392 
a material fact forming part of the cause of action aiul a condition 
prect*tlent — distinction between, 393, 394 

CONFIiSSION AND AVOIDANCE, 

in defence, 369, 375 • 

must be pleaded specifically, 37^ 

CONSIDERATION, 

special defences as regards, 395, 400 

presence of, 395 

total absence or failure of, 395 

partial absence or partial failure of, 396, 397 

difference in the character of, 397 

inadequacy of, 397 

illegal or unlawful in the case of an executory illegal agreement, 398, 399 
— do — in the case of an executed ilii*gal coiuract, 399, 400 

when must be pleaded, 474, 475 
when need not be }dcaded, 474, 475 

CONSPIRACY, 

definition of, 475 

what constitutes civil conspiracy, 473 
particulars to be given of, 475, 476 , 

CONSTRUCTION OF PLEADINGS, 

pleadings in India how to be construed, *40 

difference between the English aiul the Indian systems as leganls cons- 
truction of pleadings, 40 

CONSTRUCTIVE TOTAL LOSS. *1014, 1015(11) 

CONTRACT, 

particulars to be stated in a suit based on, 476, 477 

place of suing for suits for breach of connect, 287 

breach of, see ‘Breach of Contract’, ‘Breach of Contract of Marriage* 
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CONTRACT. — Continued, 

consideration of, 395-400 
illegal or unlawful consideration of, 395-400 
repudiation of — what is, 505, 506 
— do — — effect of. 505, 506 

— do — — damages for, 1232-1233(11) 

rescission of — effect of, 883, 884(11), 886, 887(11) 
when u stranger to a contract can sue on, 1253. *^53» 
with minor is void, 200 • 

Forms of Pleadings: 

claim by agent against principal lor indeiiiniiy against damage for 
breach of contract, 668, 669 

claim by agent against principal for damages for anticipatory breach of 
contract, 669, 670 

claim by agent for breach of contract of employment, 676-678 
claim by actor against tlieatrical company for breach of contract and 
damage for loss of publicity, 882, 803 
— do — another Form, 883, 884 

claim to rescind a contract of sale on the ground of fraud and misrepre- 
sentation, 885, 886 

claim to rescind a contract on the grouiiil of fraudulent misrepresentation 
and recovery of money paid uiidcT it, 887-889 
claim for assault committee!*^ by theatre pnoprietor’s servant with an 
additional claim for breach of contract, 700, 701 
defence to same, 701 . 
sec ‘Sale of Goods*; ‘Sale of Land* 

CONTRIBUTION, 

cause of action in suit for contribution between co-debtors, 869(11), 870(11) 
— do — between coparceners, 871(11) 

— do — between co-mortgagors, 873(11) 

— do — between co-partners, 220, 221, 874(11) 

— do — between co-sureties, 875(n) 

— do — between co-trustees, 876, 877(11) 

— do — between co-plaintiffs in a former suit, 878(11) 

contribution towards costs, 880(11) 

limitation for a suit for contribution betMTcn co-ilebtors, 869(11) 

— do — between co-parceners, 87i(n) 

— do — between co-partners, 875(11) 

— do — between co-sureties, 876(n) 

— do — between co-trustees, 877(n) 

— do — between co-plaintiffs in a former suit, 878(11) 

Forms of Pleadings: * 

claim by a person who has paid the whole of a joint debt for contribution 
869, 870 

claim by an executant of a promissory note who paid the whole of the 
judgment debt for contribution, 870, 871 
claim by manager of a joint Hindu family for contribution in respect 
of money borrowed for joint family purposes, 871, 872 
claim by a lessee against co-lessees for contribution, 872, 873 ^ 
claim by a mortgagor agafhst his co-mortgagor for contribution, 873, 874 
claim by a partner against his co-partner for contribution, 874, 875 
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COISrtlBUTION.— 

claim by a surety against his co-surety for contribution, 875, 876 
claim by a trustee against his co-trustec for contribution, 876-078 
claim by a co-plaintifi in a former suit who hatl to pay the costs of suit 
for contribution, 878, 879 

defence by co-clebtor to claim for contribution, 879 
defence by co-jiidgment-debtor to claim for contribution, 880, 881 
defence by co-lessee to a claim for contribution, 881 
• defence by co-partner to claim for contribution, 881, 882 

CONTRIBUTORY NEGLIGENCE, 

as a special defence, 400, 555(11) 
damage is the gist of the action, 400 

CONVERSION, 

detinue and conversion, di.'tinction between, 9-^5(ii) 

Forms of Pleadings: 

claim by a third party against auctioneer for conversion, 716 
claim hy bailor against warehouseman for (.laniages for wrongful con- 
version, 729, 730 • 

claim against collecting bank for conversion, 746, 747 
claim by vendor of goods against Miijwwners for cvinversion by wrongful 
issue of bills of lading to buyers after notice of vendor's lien and 
without the Master’s receipts, 827 
claim against collecting bank for conversion, 746, 747 
— do — another Form, 747, 748 

defence by warehousemen to claim for damages for wrongful conversion, 

734 . . 

defence by bailee to claim for conversion, setting up jus terlii, 735 

COPYRIGHT, 

in a dramatic work, how infringed, 889(11) 
in a plan, how infringed, 890(0) 

in performing right in a song or musical work, how iiilringed, 891, 892(11) 
in a literary w'ork, how infringed, 893(11) 
original literary work — meaning of, 893(11) 

infringing copies are the property of the owner of a copyright, 894(11) 
in law reports, how infringed, 895, 896(11) 
in a painting, how infringed, 897(11) , 

term of, 898(n) 

exemption of innocent infringer from liability, 899(11) 

damages for infringement and for conversion arc cumulative, not. al- 
ternative, 893(n) 

temporary injunction — when may be grantetl or refused, 894(11) 
limitation for suits for infringements of, 889(0), 894(11), 899(11) 
place of suing, 889(0) • 

Forms of Pleadings: , 

claim for infringement of copyright in a dramatic work, 889 
claim for ^infringement of copyright in a plan,^89o, 891 
claim by assignee of copyright for infringement of the performing right 
• in a song, 892 ^ 
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CO]?YK\QHX,~-^ContmHed, 

claim for infringement of coypriglit in a book and for conversion with 
additional claims for delivery up of unauthorised copies and for an 
injunenon, 893, 894 

claim by owner of copyright in law reports for infringement and con- 
version with additional claim for delivery up of unauthorised copies 
and for an injunction, 895, 896 

claim for infringement of copyright in a painting and for conversion 
with additional claims for delivery up for unauthorised copies and for 
an injuction, 897, 898 

defence to claim for infringement of ci:)pyright in a literary work, 898 
— do — another Form, 899 

CORPORATIONS, 

are of two kinds: Corporations Sole and Corporations Aggregate, 119 

arc either lay or ecclesiastical, 119 

lay corporations — subdivisions of, 119 

corporation sole- -name in which to sue or be sued, 199, 120 

corporation aggregate — what is a, 120 

must sue and be sued in corporate name unless otherwise authorised by 
statute, 120 

foreign corporations — name in whic^i to sue or be sued, 12 1 

f 

COSTS, 

in suits for partition, 1170(11) 

in suits on mortgage, 1132(11), 1138(11) 

in interpleader suits, ioi8(n) 

in administration suits, 644(11), 647(11) 

in divorce proceedings under Ind.Div.Act, 572(11) 

contribution towards, 880(11) 

COUNTERCLAIM, 

see ‘Set-off and Counter-claim’ 

C:OVENANT, 

for quiet enjoynieiit may be express or implieil, 1040, 1041(11) 
damages for breach of covenant for ijuiet enjoyment, 1041(11) 

CROWN, 

see ‘Government,’ 146-150 
CRUELTY, 

particulars of alleged acts of, 479, 480 

as a defence by Hinilu or Mahomedan wife to husband’s claim for 
restitution of conjugal rights, 1086(11), 1088(11) 

CUSTOl^, 

requisites of a valid, 480(0) 

kinds of, 400 ^ , 

how to plead, 481 

special custom must be pleaded with particularity, 481 • 
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C USTOM. — Continued. 

customs judicially recognised and certain general customs need not be 
pleaded, 481 

CUSTOMER, 

relationship between a banker and his customer, 738(11) 
if plaintift relies on general loss of customers he neetl not give parti- 
culars, 472 

* if plaintiff relies on loss of particular customers he must give their names 
and addresses, 472, 483 

DAMAGE, 

defendant need not plead specifically to, 400 

matters in aggravation and mitigation of, if to he pleadetl, 400, 401 

when plaintift is entitled to general or nominal, 48 1, .^82 

is the gist of action for nuisance, 1 1 56(11 ) 

how to plead general or nominal, 482 

s|.K*cial — what constitutes, 482 

particulars must be given of s|x:cial, 482-484 

slander if actionable without proof of special, 1256(11) 

measure of, for wrongful repudiation of contract, 1235(11) 

— do — for implied warranty of fitness of the goods sold, 1240, 

1241(11) 

— do — against vendor for not detlucing a good and marketable 

title, 1252(11) 

— do — for malicious prosecution, 1075, ioy6(n) 

— do — for malicious abuse tif process, 1068, 1069(11) 

— do — for malicious quasi-criminal proceedings, 1078(11) 

— <lo — for nuisance, 1156(0) 

--do — for slander of title to goods, 1261(11) 

— do — in addition, or, alternatively, to a claim for specific per- 

formance, 1269, 1270(11) 

— <lo — for trespass to gootls, 1278(11) 

— do — for trespass to land, 1280, 1281(11), 1282(11) 

DEATH, 

abatement of suits by <leath of a party, see ‘Abatement of Suits’ 
where action commenced in the name of a dead person, substitution of 
his representative, if can be made,. 65(11) . 

termination of agency by, 507, 936(11) 
dissolution of firm by death of partner, 235 

if right to sue for malicious prosecution ;»urvives to the legal represen- 
tative of the deceased, 937(0) 

when cxecumrs and administrators arc entitled to continue the suit com- 
menced by the testator or intfstatc, 125 
caused by fatal accident, survival* of the right to sue, 486 
liability of executors for tort committed by the testator, 942(0) 

DEBENTURE, 

what is a, 899, 900(0) * 

» kinds of, 900(0) 
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DEBENTURE. — Continued. 

floating security — how created, 90o(nj 

how long a floating charge retains its floating character, 901(0) 
power to borrow by issue o£ debentures or debenture stock, how derived^ 
900, 90 1 (n) 

registration of mortgages and charges, 901, 902(n) 

parties to suit in debenture-holder’s representative action, 902(11) 

Form of Pleading: 

claim by debenture-holder on behalf of himself and all other debenture- 
holders to enforce security, 899-902 

DEBTOR MUST FIND OUT THE CREDITOR, 

is an English common law rule, 282, 283 
scope of application of the rule to India, 283-285 
classes of contracts to which the maxim applies, 285, 286 
application of the rule to the case of vendor and purchaser, 285 
— do — to the case of principal and agent, 285 

— do — to the case of master and servant, 285, 286 

applicability of the rule to suits on negotiable instruments, 286, 287 

• 

DECLARATORY SUITS, 

1. Under S.42, Sp.Rcl.Act — ♦ 

conditions which would justify the Court in granting a declaration, 903(11) 
when a suit for .mere declaration without consequential relief maintain- 
able, 902, 902(n) 
limitation for such suits, 903(0) 

Forms of Pleadings: 

claim for a declaration of plaintiff’s title to the goods pledged by a 
third person with the defendant, 902-904 
claim for declaration that the minor defendant is not the plaintiff’s son, 

W . 

claim by the wi<low of a deceased Hindu for a declaration that the 
adoption by her of the defendant as a son to her husband is invalid, 

defence to a claim by adoptive mother for a declaration that the defen- 
dant was not adopted by her, 913, 814 
defence to a claim for recovery of a specific article wrongfully detained, 
920 i 

2. Under O.XXI, r.63, C.P.Code— 

when maintainable, 9i5(n) 
parties to such suit, 915, 9i6(n), 9i8(n) 
limitation for such suit, 916(0) 
court-fee payable in such suit, 9i6(i\) 
valuation of such suits, 916(0) » 

burden of proof in such suits, 916(0) 

when ^ creditor must frame his suit as a representative suit, 917, 918(0) 
Forms of Pleadings: 

claim by a person who had unsuccessfully filed a claim to attachment 
for a declaration of title ^ to property attached, 915, 916 * 
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DECLARATORY SUITS-Continued. 

.claim by a Hindu widow to have a deed of adoption obtained under 
coercion declared void, 906, 907 

claim by a widow of a deceased Hindu for a declaration that the defen- 
dant was not adopted by her, alternatively, that the adoption, if any, 
is invalid, 907, 908 

claim by the nearest reversioners of a deceased Hindu for a declaration 
that an adoption by his widow is invalid, 908-910 
• claim by the next presumptive reversioners of a tleceascd Hindu for a 
declaration that an alienation by his widow is not binding beyond 
her life-time, 910, 91 1 

claim by assignee of a deceased for a declaration of right to execute the 
decree, 91 1, 912 

claim by a creditor that property attached belongs to the judgment- 
debtor and is liable to attachment and sale, 917, 918 
defence to claim by creditor that pro|K.*rty belongs to the judgment- 
debtor and is liable to attachment and sale, 918, 919 
defence to a claim by a. person for a declaration of title to pnopert.y 
attached, 919, 920 

3. Under S.53, T.P.Act — • 

frame of such suit, 688(n) 
form of prayer in such suit, 687* 688(n] 
limitation for such suit, 688(n) 

Form of Pleading: 

claim by a creditor for declaration that an alienation by debtor is void, 

687, 688 

DECREE, 

when ex-part e decree may be set aside on the grouiul of fraud, 964-966 
when consent decree obtained by fraud may he vacated or amended, 
966, 967(11) 

when decree may be set aside where a person was sued as major while 
in fact he was a minor, 1114(0) 

when decree may be set aside on the ground of gross negligence ol 
guardian ad lilem, 1 1 16, 1 1 i7(n) 

Forms of Pleadings: 

claim to set aside an ex-parte decree obtained by fraud, 964, 965 
claim to have a consent decree obtained hy /raud vacated or amended, 
^6-968 

claim by an adult to have a decree obtained against him in a suit hi 
which he was described as minor, while^ in fact he was a major, set 
aside, 1 1 14 

claim by minor to have a decree set aside on the groiiiul of gross nc*gli- 
gcncc of the guardian ad liter*}, 1116, 1117 

DEFAMATION, 

see ‘Libel* and ‘Slander* * 

DEFENCE, ^ 

^ what defendant is permitted to set up in his tle.fencc, 21, 22 

• I • 

167 • * • 
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DEFENCE. — Continued, 

matters arising since writ when may be raised in defence under .the 
English system, 22 

further defence under the English system, 22 
confession of such defence under the English system, 22 
defence by a third party tinder the English system, 22 
defence under the Indian system of pleading, see ‘Written Statement 
of the defendant* 

4 

DEL CREDERE AGENT, 
who is a, 121 

liability of a, when arises, 121, 122 

not responsible to the buyer for the due performance of the seller’s 
contract, 122 

nor can litigate the disputes as between the vendor and the buyer in 
respect of the contract, 122 

contract of indemnity and del credere agency — distinction between, 122 
Forms of Pleadings: 

claim against a del credere agent for the price of goods sold, 666 
defence to above, 686 

DELUSION, 

particular to be given of, 484 
DEMAND, 

promissory note payable on demand is payable without, 1203(11) 
m a suit for pre-emption, 1199 

in a suit to recover money deposited, time runs from the date of, 724(0) 
necessity of, 922(11) 

DEMURRER, 
what is a, 

now no demurrers shall he allowed, 26, 27 

DENIAL, 

sec ‘Admissions and Denials’ and ‘Traverse’ 

DEPOSIT, 

test to determine whether a bailment of money is a loan or a deposit 
for safe custody, 921, 922(0), 734(0) 

limitation for suit to recover money deposited for safe custody, 724(0), 
921, 922(11) 

when plaintiff is entitled to delivery of specific goods deposited, 923 
Forms of Pleadings: * 

claim to recover money deposited, 724, 725 
—do — another Form, 921, 922 

claim by depositor to recover fixed deposit from his bankers, 763 
• claim by depositor for ^*ctiirn of the deposit money, 922, 9?.3 
" claim for recovery of specific goods deposited, 923, 924 
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DETENTION. 

cause of action in a suit for. 924, 923(11) 
form of decree in a suit for. 923(11) 
limitation in a suit for, 924(0) 
measure of damages in a suit for. 923(11) 

• Forms of Pleadings: 

claim for recovery of specific goods or tlieir value and damages fur. 
924-926 

claim by principal against auctioneer for wrongful detention of goods. 713 
general defence to a claim for recovery of specific goods wrongfully 
detained. 920 

defence by auctioneer to claim by principal for wrongful detention of 
gootls, setting up lien, 719, 720 


DIRECTORS, 
sec ‘Company* 

DISCOVERY, 

when particulars will be postpined till after, 453 
by interrogatories, see ‘Interrogatories’ , 

DISHONOUR. 

of bills of exchange. s<!e ‘Dills of Exchange’ 
of cheque, sec ‘Bankers’ 
of liiindis, see ‘Hundis* 
of promissory notes, see ‘Promissory Notes’ 

DISMISSAL, 

wrongful, sec ‘Master and Servant’ 


DISSOLUTION OF MARRIAGE, 

1. Under the Ind.Div.Act — 

what the petitioner has to allege and prove, 361)- 572(0) 

previous proceedings, if any, how to be slated, 570(11) 

alimony, claim for, 572(n) 

custody of children, claim for, 572(n) 

damages against woman adulterer, if recovcra*\i!c, 572(11) 

costs should be specifically prayed, 572(11) 

Forms of Petitions: 
husband’s petition for, 569-572 
wife’s petition for, 572, 573 

2. Under the Mahomedan Law — • 

j^ounds for, 1079(0), io8o(n), io^i(n), 1092(11) 
limitation for a suit for, io8i(n) 
remedy by suit for, 108 i(n) 

For^s of Pleadings: ^ 

claim by wife for dissolution of marriage: ground: husband’s ftnpotencc. 

• *079. , 
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DISSOLUTION OF UhYmAGE.--ContinHed. 

' — do — ground: husband’s whereabouts not known, 1080 

— do — ground: laan, io8i 

claim by Hindu wife converted to Islam for dissolution of marriage, 
1081, 1082 

defence by husband to claim by wife for dissolution of marriage on the 
ground of laan, 1083, 1084 

DIVORCE, 

sec ‘Dissolution of Marriage’: ‘Nullity of Marriage’: ‘Judicial Separa- 
tion’; ‘Restitution of Conjugal Rights’ 

DOWER, 

may be prompt or dcfcrrctl, 928(11), 929(11) 

what is prompt, 928(11) 

limitation for suit to enforce prompt, 928(11) 

limitation for suit to enforce deferred, 929(11) 

charge in respect of dower tlebt, 929(11) 

liability of heirs for dower debt, 926(19, 929(11) 

liability of widow in possession to account, 930(11), 934(11) 

release, or rclinquishnicnt or, 934 

widow’s right to retain pvissession pi her husband’s property under her 
claim for, 931(0), 934(11) « 
ilivorcc and claim to, 926(0) 

Forms of Pleadings: 

claim by Mahomedan wife for prompt and deferred dower, 926, 927 
claim by a Shia Mahomedan wife for prompt dower, where the nature 
of dower was not specified, 927, 928 

claim by Mahomedan widow against the other heirs of her deceased 
husband for recovery of deferred dower with additional claim for 
declaration of charge, 928-930 

claim by the other heirs of a deceased Mahomedan against his widow 
in possession of his estate in lieu of her dower, for accounts and 
administration, 930, 931 

claim by the heirs of a deceased Mahomedan against transferee from his 
widow who was in possession of the property in lieu of her dower, 931- 

^33 . . 

defence to claim by Shia Mahomedan wife for pnompt dower, where the 
character of the tlower was not specified. 933 
clefeiices by the other* heirs of the plaintiflF’s husband to a claim for 
(lower, 934, 935 

EASEMENT. 

right of, how acquiretl. 484, 485, 1056(11), 1286(11) 
parties to suit relating tt), 1058(0) ^ 
particulars to be stated of, 485 • 

specific pleading of the manner in which plaintiff claims title to ease- 
ment, 1286(0) 

limitation for suit to establish a title to, 1058(11) 
interruption of, 1059(0),^ 485 ,, 

alteration of, 1059, io6o(n) 

extinguishment of, 485, i96o(n) * 
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EASEMENT— 

• of necessity — what is, 485 
customary, how to be proved, 485 

territories to which the Easements Act applies, 1056(11) 
see ‘Eight and Air’; ‘Watcr-course’; ‘Way’ 

ELECTION, 

* of plaintiff to sue all or any of the perions jointly or seveially liable on 

a contract, 6r, 48 
— tlo — on a tort, 273 

of plaintiff to sue either in contract or in tort, where the same wrong 
is both a breach of contract and a tort, 273 
of plaintiff to sue some only of the partners for acts of the firm, 224 
of plaintiff to sue either the principal debtor or liis surety or both, 971(11) 
of plaintiff who dealt with the principal through his agent to sue prin- 
cipal or agent or both, 78(11) 

of buyer of goods to treat breach of condition of a contract as a breach 
of warranty, 1238, 1239(11) 

of plaintiff to sue agent when bars a suit against principal, 684(11), 78(11) 

ELECTIONS, 

.> 

grounds for declaring election void, 5781^579 
what arc c^orrupt practices, 579 
time for filing petition, 579 
agent of a candidate, who is, 579 

election to the central or provincial legislature — proiedure for 579 
Form of Petition: 

petition to have the election of a councillor of corporation declared void : 
charge: corrupt practice, 578-581 

ESTOPPEL, 

three kinds of estoppel — 

(i) estoppel by record, 401-403 

(ii) estoppel by deed, 403, 404 

(iii) estoppel in pais — 

(a) estoppel by agreement, 404-406 

(b) estoppel by conduct or representation, 406, 407 
statutory estoppel, 407, 408 

• estoppel against estoppel, 409 
pleading of estoppel, 409, 410 

is a rule of evidence and is not a cause of action, 271 

EXECUTORS AND ADMINISTRATORS, 

» 

executors represent the estate from the date of testator’s death, 123 
when probate necessary for proof of debt, 123 ^ 

to whom probate cannot be granted, 124 
executor of executor — position of, 124 ^ 

appointment of executor may be absolute or qualified or conditional, 124 
grant of probate subject to exceptions, 125 
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EXECUTORS AND ADMINISTRATORS.-Co»*i»M»r<<. ‘ . 

executor’s liability for tort committed by testator, 942(11) 
joinder of claims, against executors, 942(n) 
beneficiary’s right to sue a debtor to the estate, 943(0) 
if right to sue for malicious prosecution survives to the legal personal 
representatives, 937, 938(n) 

creditor’s .right of subrogation to the right of the executor to be indemni- 
fied out of the estate, 940, 941(0) , 

joinder of executors and administrators as parties — 

when executors and administrators as such can sue or be sued, 123 
when persons beneficially interested may be added as parties, 126 
when executors and administrators can sue and be sued personally, 127 
when the executor is out of jurisdiction, 127, 128 
when the estate is insolvent, 129, 130 
when the executor was or becomes an insolvent, 130 
when the executor appointed is a minor, 130, 131 
when the executor can sue in forma pauperis, 13 1, 132 
when all legal personal representatives must be joined, 132 
when one or more of several executors or administrators dies or die, 133 
when an executor or administrator can sue by making his co-executor or 
co-administrator party \lcfcndant, 133 
when all executors or administrators refuse or arc unable to sue, 134 
when tlic estate has been /ully administered, 134 

when the sole or sole surviving executor dies before the estate has been 
fully administered, 133 

when there is nb administrator appoined cf an intestate’s estate, 135 
when the deceased left a will without appointing any executor, 136 
when suit instituted before, and decree obtained, after, probate, 137 
joinder of husband, if necessary, in a suit by or against a married 
executrix or administratrix, 137, 138 
when beneficiaries may or ought to be added as parties, 138, 139 
when debtors to the estate may be joined in a suit against the legal 
personal representative, 139 

when creditors of the estate may be joined in a suit against the legal 
personal representative. 139 

when surviving parties of a deceased might be joined in a suit against 
legal personal representative,. 139, 140 
where there is an executor de son tort, 140-144 
executor may sue before grant of prol>atc, 144, 935(0) 
administrator cannot sue, before grant of letters of administration, 144, 145 
executor’s liability to be sued before grant of probate, 145 
when heir-at-law ah intestato can sue before grant of probate, 146 
liability of executor based on the doctrine of admission of assets — how 
far applicable to India, 127 

Forms of Pleadings: • 

• 

claim by creditor for payment of debt or for administration, 636 
claim hy a creditor for self and on behalf of all other creditors for 
and for appoinment of a receiver, 639^41 
claim by a pecuniary legate for administration, 641, 6^2 » 

claim by specific legatee to recover legacy with ancillary daim for 
administration, 642, 643 

, ^ c 
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EXECUTORS AND ADMINISTRATORS.— 

• 

claim by residuary legatee against executors for administration and for 
account on the basis of wilful default, 643'645 
defence by executors to a creditor’s suit for administration, 647 
defence by executors to the claim of a pecuniary legatee for payment 
of legacy and for administration, 648 
defence by executor to a claim by specific legatee to recover legacy and 
for administration, 649 

> claim for recovery of arrears of annuity, 695, 696 

claim by executors against a debtor to the estate, 935, 936 
claim by executors against an agent of tlic testator tor account, 936, 937 
claim by executors for malicious prosecution of the testator, 937, 938 
claim by rightful executors against an executor de son tort tor accounts, 
938-940 

claim by creditor against executor lor recovery of money out of the 
estate of the testator, 940 

claim by creditor of a deceased person against his executors in his repre- 
sentative as well as personal capacity, 941 
claim against executors for tort (conversion) committed by the testator, 

942* 943 . . 

claim by beneficiary against a debtor to die estate, 943, 944 
claim by a creditor against a specific legatee who has receiveil his legacy 
for refund of sufficient amoiiiiL^ to satisfy his claim, 944, 945 
claim by a creditor of a deceased person ’against an executor de son tort, 

946 .. . 

claim by an administrator against an executor de son tort for possession 
and mesne profits, 947, 948 

claim by a legatee against executors de son tort for payment of legacy, 949 
defence by executor to a claim against him in his representative as well 
as personal capacity, 950 

general defences by executor to creditor’s claim against the estate of the 
deceased, 950, 951 

general defences by a person sued as executor de son tort, 951 

EXECUTOR DE SON TORT, 

who is an, 140 
who is not an, i4o(n) 

liability of , 140, 485, 938(n), 939(11), 946(11), 947(“)» 94S(») 

right of suit of, 140, 141 

description of, 141, 142, 946, 947(0) 

joinder of legal representatives along with, 142, 143 

creditor's right to sue, 946(0) 

plea of ne unques executor by, 947(0) 

parties to an administration suit against, 947(11), 948(11) 

limitation for suits against, 948(0) 

right of legatee to sue, 949(0) > 

when may be discharged from Ihibility, 951(0) 

For Forms of Pleadings, see ‘Executors anti Administrnto**/^’ 


EXTRA-ORDINARY EXPENSES, 
particulars to be given of, 486 
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FACTS, 

pleading^ 340-348 

matters in aggravation and mitigation of damages, if material, 343, 344 
material — what arc, 343 

in a suit for libel ana slander, 345, 447-449 

— do — on a promissory note, bill ot exchange, cheque, 345 

— do — in which injunction is claimed, 345 

— do — based on an equitable mortgage, 345 

— do — when the plaintiff’s right to sue tlepends on any statute, 345 

— do — for obstruction to a public riglit of way, 345 

mode of pleading, 345, 346 
— do — in special cases — 

denial of contract, 346 
contents of documents, 346 

malice, fraudulent intention and other condition of mind, 346 
notice, 346, 347 

implied contract or relation, 347 

admitted, when may be permitted to be traversed at the hearing, 40 
statements of material facts and particulars — distinction between, 447-449 
sec, ‘General Rules of Pleading’, ‘Particulars’ 

FAIR COMMENT, 

as a special defence, 4 10-4 12 « 

rolled up plea as a plea ot tfair comment, 4 1 1 

when particulars of plea of fair comment will be ordered, 41 1 

1 AISE IMPRISONMENT. 

what is, 952(n) 

who is liable for, 952(11) 

false imprisonment and malicious prosecution — distinction between, 952, 

953 («) 

measure of damages in an action for, 953(11) 

cause of action in an action against police officer for, 954(11), 955(0) 
limitation for a suit for, 952(11) 

Forms of Pleadings: 

claim for damage for false imprisonment, 952, 953 

defence to a claim for false imprisonment, 854 

claim against a police officer for false imprisonment, 954 

defence of justification by police officer to a claim for false imprisonment, 

955 


FATAL ACCIDENTS, 

I. Under the Fatal Accidents Act, 1855 — * 
intention of die Act, 955, 956(11) 
parties to suit, 956(0) 
cause of action in a suit, 956, 957(0) 
measure of damages in a suit, 957(h) 
particulars to be stated in the plaint in a suit, 957(11) 
limitafion for a suit, 957(n) 


Forms of Pleadings: 

daim by representatives of the deceased under the Act, 955, 958 
claim by an administrator of the deceased under the Act, 958 


c 



FATAL ACClDENTS.--ContinHed. 

2. Under the Indian Carriage by Air Act, 1934 — 

* liability of carriers in the event of the death of a passenger, 833, 834(n) 
who may sue, 834(n) 

maximum damage that may be recovered, 834, 835(0) * 
place of suing, 835(0) 

Form of Pleading: 

claim by executor against carriers by air for the benefit of dependents of 
a deceased passenger, 833, 834 

FEDERAL COURT, 

exclusive jurisdiction of, 311 

subjects over which jurisdiction shall not extend, 31 1, 312 
original jurisdiction limited to declaratory judgment, 312, 313 
subject’s or citizen’s right of appeal to, 312, 313 
jurisdiction over states as enter the Federation, 313 

jurisdiction where disputes arising between a federated state and a statu- 
tory railway authority, 313 
advisory jurisdiction of, 313 
rules of pleading for, 31 
rules as regards affidavits, 556 * 

heading of plaint filed in, 349 ^ 

Form of Petition: ^ 

petition of appeal to the Federal Court, 549, 550 

FEDERATION, 

the authority to be named as plaintiff or defendant in a suit by or 
against the Crown before the establishment of the Federtaion tif India 
and thereafter, 146 

description of Crown by appropriate name only, 146, 147, 352 
sec ‘Government’ 

FINDER OF GOODS, 

possession of a finder of goods is that of an involuntary bailee, 83 
may sue a person who wrongfully deprives him of his possession, 86 

FIRM, 

definition of. 211. 212 

in the mercantile and legal sense, 212 

effect of non-recognition of firm in the mercantile sense, 212 

in the legal sense a firm can neither sue nor be sued otherwise than 

in the names of the partners comprising it, 212 

O.30, C.P. Code, provides a new procedure but docs not treat the firm 
as a juristic person, 212 

when suits between a firm and one or more of its partners anil suits 
between firms having one or more common partners may be instituted 
in the firm name, 213 , 

when a firm name may be used so as to make a partner both plaintiff 
and defendant, 213 

joiht and sev^al liability of partners of a,' 214 
re^ktnliiofi of firm when necessary, 214-216 

168 » ' ' ^ 
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FIRM. — Continued. 

grounds for dissolution of a, 217, 218, 1 174(0), 1175(11) 

torm of decree in a suit for dissolution, 1174(0) • 

place of suing, 289, 1174(11) 

For other matters, and Forms of Pleadings^ see ‘Partners’ 
FISHERY, 

Crown’s right to grant exclusive right of fishing in a navigable river, 
959, 960(11) , 

proof of right of fishery by uninterrupted user, 960(11) 
limitation tor a suit in resptet of right of, 960(11) 

Form of Pleading: 

claim to establish an exclusive right of fishery in a tidal navigable river 
and for damages, 939, 960 

FOREIGN CORPORATIONS. 

name in which to sue or be sued, 121 

FOREIGN JUDGMENT, 

a suit on foreign jiulgnicnt-*-whcn maintainable, 960, 961(11) 
limitation for a suit on, 961(11) 

test to determine whether a foreign* judgment was given on the merits, 

effect where the foreign Court has no jurisdiction, 961, 962(11) 
effect where no notice of suit was given, 962(11) 
effect where judgment was obtained by fraud, 962(11) 
effect where proper person was not appointed guardian of the minor 
defendant, 962, 936(11) 

effect where the plaintiff’s claim is founded on a breach of any law in 
force in British India, 963(11) 

Forms of Pleadings: 

claim on a foreign judgment in a personal action, 960, 961 
defence to a claim on a foreign jtulgnient in a personal action, 961, 962 
defence to a claim on a foreign judgment, setting up the plea that the 
judgment was not given on the merits, 963 

FORFEITURE, 

how incurred by tenant, 1039(0), 1040(11) 
what pleas arc open to tenant in case of, 487 
particulars to be given of, 486, 487 

notice to lessee under S. 111(g), T.P. Act when a condition precedent 
to right of re-entry, 487, 1037(0) 
one notice sufficient untler Ss. 111(g) and 114A, T.P. Act, 1038 
waiver of right to claim, 1035, 1936 
relief against, 1037, 1038 . 

pleading notice of, 1038, 1039 

forma pauperis. 

when executors and administrators can sue or continue to sue in' 13 1, I32 
when a shebait of an idol can bring a suit on behalf of idol in, 157 
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FRAUD, 

• what is, 487 

must be specially pleaded except where a party is unable to give parti- 
culars ot fraud before discovery, 412 . 

coercion, undue influence, fraud anti misrepresentation are separate and 
separable categories in law, 412 
a deed may be fraudulent without being bogus, 412 
fraud and forgery are distinct, 489 
fraudulent intention may be pleaded generally, 412 
particulars of fraud relied on must be given, 487-490 
concealed fraud, particulars of, 489, 490 

when ex parte decree will be set aside on the ground of, 965(11) 
proof of traud for setting aside ex p^'irtc decree, 965(11) 
place of suing for a suit to set aside ex parte decree on the ground of, 
965(11) 

effect of setting aside ex parte decree on the gi-oiuid of, 965, 966(11) 
when consent decree will be set aside on the ground of, 966(11) 
procetliire for setting aside consent decree on the ground ot, 966, 967(11) 
where fraiululeiit transfer will be set aside on the ground of, 968, 969(11) 
limitation for a suit to set aside an ex parte tlecree on the ground of, 

9 ^ 5 («) . * . . 

limitation for a suit to have a jjjauduicnt transfer declared void, 970(11) 

silence when may amount to fraud, 886<^/i) 

Forms of Pleadings: 

claim to set aside an ex parte decree on the ground of fraud, 964, 965 
claim to have a consent decree obtained by fraud vacated or amended, 
966-968 

claim by a creditor on behalf of himself and all other creditors for a 
declaration that a particular transfer was void as against the creditors 
of the debtor, 968, 969 

IRAUDULliNT MISREPRESENTATION, 

misrepresentation as distinguished from fraikl, 489, 886(n) 
right to rescind contract on the ground of, 887(11) 
particulars to be given of, 489, 498-500 

Forms of Pleadings: 

claim to rescind a contract of sale on the grounds of fraud and misre- 
presentation, 885, 886 
— do — another Form, 887, 888 

claim against a company for inducing plaintiff to apply for and take 
shares by fraudulent statements in a prospectus, 861, 863 

GENERAL RULES OF PLEADING. 

I. pleading facts not law, 340-342 | 

exceptions to the above rule, 342, 343 

pleading material facts only, 343*345 • 

material facts, what arc, 343 

matters, in aggravation or mitigation of danii^es, if material facts, 343, 344 
pleading matters of inducement — to what extent permissible, 343, 344 
material facts to be pleaded in a suit for ^ libel or slander, 345 



index 

GENERAL RULES OF PLEADING.— . 

in a suit on a promissory note, bill of exchange or cheqbc, 

^ in a suit in which injunction is claimed, 343 
in a suit based on an equitable mortgage, 343 
when the plaintiff’s right to sue depends on a statute, 343 
in a suit for obstruction to a public right of way, 343 
mode of pleading material facts — essentials, • 

(i) certainty, 343, 346 

(ii) particularity, 346 

(iii) malice, fraudulent intention, knowledge or other condition of the 
mind, 346 

(iv) notice, 346. 347 

(v) implied contract or relation, 347 

2. pleading facts not evidence, 348 

3. pleading facts in a summary form, 348 

GOVERNMENT. 

the authority to be n«mied as plaintiff or defendant in a suit by or 
against the Central, 146 « 

— do — in a suit by or against the Provincial, 146 

— do — in a suit by or againsA; the Crown Representative, 146 


— do— 
345 



— do — 
— do— 


GRANT, 

of easement, express and implied, 484, 1286(11) 
lost, how to be proved, 960(11), 1286(11) 

exclusive right of fishing in a navigable river, Crown’s right to, 960(11) 
GUARDIAN. 

limitation of powers of, iii2(n) 

effect of unauthorised transfer by certificated, 1112, 1113(11) 
when guardian of a proposed bride or bride-groom may sue for breach 
of contract of a Hindu marriage. 1090(11) 

— do — of a Mahomedan marriage, 1093(11) 

liability of a supposed guardian who is neither the de facto nor dc jure 
guardian of a minor, 1110, iiii(n) 
liability of an ex-guardian under the Guardians and Wards Act, to 
account, 622, 623 

liability of a guardian discharged under ^•41(4) of the Guardians and 
Wards Act, to account, 624(n) 

contents of petition for appointment of a guardian of a minor, 586(0) 
Forms of Pleadings: * 

claim for account against ex-guardian under the Guardians aiul Wards 
Act, 622-624 

claim for account against a guardian *af ter his discharge under 8.41(4) of 
the Guardians and Wards Act, 624-628 
claim by minor on attaining majority for a declaration that a deed of 
family settlement entered into by a supposed guardian on her behalf 
during minority is void, 1 1 10, 1 1 1 1 , 

claim by minor on attaining majority to set a^ide an unauthorised 
alienation by a certificated guardian, ii 12, 1113 

&y.:, ' • • 





*34f 

^ GUARDIAN AD LITEM, 

qualifications of, 198, 199 

certificated guardian’s right to be appointed, 199 
gross negligence of a, 1117(0) 

Form of Petition: 

petition to appoint guardian ad litem (Boin.High Court O.S. Form), 588 
Form of Pleading: 

claim by minor to have a decree set aside V)n the ground of gross 
negligence of the guardian ad litem, 1116, 1117 

GUARANTEE, 

what is a contract of, 490 

necessary averments in a suit based on a contract of, 490 
— do — in a suit based on a continuing, 491 

pleas that may be taken by the surety in a suit based on a continuing, 491 
parties to a contract of, 970(0) 
proof of contract of, 970, 971(11) 
extent of liability of surety, 752(11), 971(11) 
limitation for a suit based on a contract of, 971, 972(11) 
surety’s cause of action against debtor wlien arises, 974(11) 
strict construction of contracts o^, 975(11) 
special conditions of, 976(11) 
revocation of continuing, 976(11) 
obtained by coercion, 976(11) 
obtained by fraudulent misrepresentation, 976(11) 
unlawful consideration for, 976(11) 
discharge of liability of surety, 976, 977(11) 
when surety may sue co-surety for contribution, 875(11) 

Forms of Pleadings: 

claim by bankers against surety of a customer, 126, 127 
claim against surety on a guarantee of debt, 970-972 
— do — another Form, 972, 973 

claim against surety on a guarantee for the payment of rent and ful- 
filment of covenants of lease, 973 

claim by surety against principal tlebtor on a guarantee for the price of 
goods, 974. 975 

claim by surety against co-surety for contribution, 875 

general defences by surety in a suit on a guarantee of debt, 975, 976 

claim by employer against guarantor on a fidelity bond, 78}, 784 

HEIRSHIP. 

particulars to be given of, 291, 341 

HIGHWAY. 

how {beaded, 508 

private person’s right of action for obstruction to a, 1163(11), 1164(0) 
Forms of Pleadings: 

claim by individual for damages for public nuisance, 1163^ 
claim by individual for removal of obstruction in a public road* 1164, 
1165 



Index 


1342 
HIRE, 

care of goods to be taken by hirer, 978(11) 
obligation of hirer, 978, 979(11) 

when burden to disprove negligence is on hirer, 978, 979(11) 
limitation for a suit for, 979(n) 

Forms of Pleadings: 

claim by owner of goods against hirer for arrears of rent, 977 
claim by owner ot goods against hirer for hire and for damages for 
breaches of agreement, 978 

claim by owner of goods against hirer for arrears of rent and damages 
for breach of agreement, 979, 980 

HIRE-PURCHASE, 

what is a hire-purchase agreement, 981, 982(11) 
hire-purchase agreement — construction of, 982(11) 

contract of hire-purchase and contract of sale — distinction between, 982(11) 
contract of hire-purchase and contract of sale with reference to rights of 
third parties, 982(11) 

seizure clause in a hire-purchase agreement, if a stipulation by way of 
penalty, 984(11) « 

right of assignee of hirer, 85 

right of suit of bailor under a hire-purchase agreement against a wrong- 
doer, 85 

Forms of Pleadings: 

claim by owner for arrears of rent payable under a hire-purchase agree- 
ment, after the owner has regained possession on default, 980-983 
claim by owner for arrears of rent and ilaniage payable under a hire- 
purchase agreement, after teriiiination of hiring by the hirer, 983, 984 

HISTORY OF PLEADINGS, 

pleadings during the Hiiitlu period, 5-7 

pleadings during the Mahomcdaii periotl, 8, 9 

pleadings during the British Indian period up to 1908, 9-18 

HUNDI, 

what is a, 983(0) 

usage for payment of interest on, 985(11) 

notice of dishonour if necessary for liundi payable at sight, 985(11) 
where presentment not necessary, 985(11) 
when must be presented within a reasonable time, 986(11) 
re-prcseiitnicnt of, according to local usage, 986(11) 
shah-jogi — incidents of, 986, 987 
Forms of Pleadings: 

claim by indorsee against drawer and indorser, 985 

claim by drawer against shah for refund of amount paid, upon discovery 
that the hiindi was a forged one, 986, 987 

Ht^BAND AND WIFE, 

Forms of Pleadings:^ 

claim against a Hindu married woman on a bond executed by her, 327* 



^Iruiex 


*343 




HUSBAND AND WlFE.-Contmued. 

claim by \lahomcdan husband for damages for enticing away wife, 
1082, 1083 

for other Forms, see ‘Married Woman's Property Act’; ‘Dissolution of 
Marriage’; ‘Restitution o£ Conjugal Rights’; ‘Nullity of Marriage; 
‘Judicial Separation’; ‘Breach of Contract of Marriage’ 

HYPOTHECATION, 

formalities of, 1151(11) 
written— if requires registration, 1151(11) 
of non-existent movables, 1151(11) 
right of hypotliecatcc, 1151, 1152(11) 

priority between subsequent hypotliecatcc with possession and prior hy- 
pothecatec without possession, 1152(11) 
right of bona fide purchaser from hypothecator in possession, 1 152(11) 

Form of Pleading: 

claim by prior mortgagee without possession against subsequent mort- 
gagee with possession, 1151 

IDOL, 

I. Family Idol and parties to suit — 

where the Idol has got no property, 150, 151 
where tile Idol has got properly, 151 

where property is alisolutely dedicated to Idol — iiuiiic in which to sue 
or be sued, 151-153 

representation ot idol by a minor shebait, 153.154 

representation of Idol by a next friend or guardian, 154, 992(11) 

representation of Idol by a de facto shebait, 155, 994(11) 

representation of Idol by future shebait, 45, 15O, 993(11) 

representation of Idol by members of the fouiKler’s family, 156 
description of representative capacity of shebaits, 156 
joinder of all shebaits if necessary, 156, 157, 994(11) 
when shebait may bring suit in forma panparis on behalf of, 157 
persons entitled to bring suits relating to exercise of right of manage- 
ment of the property of, 137 

who may institute suits relating to breaches of trust, 158, 159 
who may institute suits for administration of the property of, 159, 160, 
992 (n) 

Court’s jurisdiction to frame scheme of debutter property, 991(11), 160, 
l6i 

suits relating to partition of the office of shebait, when lies, 160 
parties to such suits, 160 • 

when need not be joined in suits relating to framing of a scheme, 161 
Miits between co-shebaits — joinder of Idol if and when necessary, 16 1 
who arc shebaits of, 162-166 * 

when property is conveyed to trustees for the beneficial enjoyment of 
the Idol, 166, 167 • 

when property is conveyed to scailar persons subject to a charge in 
favour of the Idol, 167 ^ 

when property is conveyed to Idol subject to a charge in favour of 
, secular persons, 167 ^ 





Iftdex 


IDOL. — Continued, 

2. idol of a public religious institution and parties to suit, 167, 168 
parties to suit under tlie Religious Endowments Act, 1^x75 
— do — under S.92, CP.Code, 175- 179 

— do — under the Charitable and Religious Trusts Act, 179 

Forms of Pleadings: 


claim by Idol suing through a disinterested next friend for adminis- 
tration of debuttcr property, 991, 992 
claim by future shebaits to have a sale of debutter property declared 
void, 993 

claim by a creditor against shebaits for recovery of a debt, 994 


ILLEGALITY. 

when a matter of s|x;cial pleading, 412, 413 
agreement is void if consideration unlawful, 398 
where part of consideration is unlawful — effect, 398 
where suit based on an agreement is intimately connected with an illegal 
agreement — effect, 398 
defence of illegality — 

(i) in the case of an executory illegal agreement, 398, 399 

(ii) in the case of an executed illegal contract, 399 

need not be pleaded if contract sued on is ex facie illegal, 399 

must be pleaded if defendaVit desires to raise the plea on facts ultra, 399 

IMMORALITY, 

particulars to be given of, 491 

IMPLIED AUTHORITY, 

of agent to bind principal, 73 

of oixe partner to bind other partners, 226-232 

of a manager of a joint Hindu family to bind other members, i03i(n) 
IMPLIED CONTRACT. 

when a term in a contract is implied in law, 677(11), i24i(n) 
when a condition or a warranty is implied in a contract, 1244(11), 1247(11), 
1248(0) 

. when a stipulation as to vendor's title is implied in a contract of sale 
of land, 1252(0) 

when a stipulation on the part of the hirer to take care of goods is 
implied in a contract of hire, 979(11) 
when a stipulation to indemnify agent acting within the scope of his 
employment is implied, ,.68o(n) 

when a personal covenant to repay mortgage money is implied, 1136(11) 
contract fictitiously implied by law, 275 

• ’ 

INDEMNITY, 

ckfinition of. a contract of, 995(n) 
may be express or implied, 995(0) 

cause of action in a sipt for, 996(0) , 

contract of indemnity and . contract of gujirantee-^istinctton between, 

996(n) ... ‘ 

• t I 



INpElClNITY.— 

..right to indemnity and right to damages — distinction between, 996(0) 
limitation for a suit for, 9^(n) 

Forms of Pleadings: 

claim by agent against principal for indemnity against damage for 
breach of contract, 668, 669 

claim by agent against principal for indemnity against consequences of 
o lawful acts, 678, 679 

claim by agent against principal for indemnity against resale damage, 

^79 . 

claim by auctioneer for indemnity, 710 

claim by a company against a shareholder for indemnity against costs 
of action which he was allowed to defend in company’s name, 995, 996 

INDUCEMENT, 

matters of, sec ‘Matters of Inducement’ 

INEVITABLE ACCIDENT, 
meaning of, 425 

when should be specially pleaded, 413, 425 
as defence of justification of tort;' 425 

INFANT, 

sec ‘Minor’ 

INFRINGEMENT, 

of copyright, sec ‘Copyright’ 

of patents and designs, see ‘Patents and Designs* 
of trade mark, see ‘Passing off,’ ‘Trade Mark’ 
of civil right by trespass, sec ‘Trespass to Goods* 

INHERITANCE, 
sec ‘HEIRSHIP’ 

INJUNCTION, 

considerations for granting of, 997(0) 

Courts power to grant, 997(11), 9^(n) • 

Court-fee payable in suits for, 997, 998(0) 
limitation ipr a suit for, 998(0) 

jurisdiction to issue injunction restraining , a party ftt>m proceeding' with 
a suit in another Court, 317, 318 
Forms of Pleadings: 

claim by landlord against tenant 'for mandatory injunction, 997 
defence to a claim oy landlord for mandatory injunction, 9^ 
claim by landlord against tenant for an injunction to restrain a breach 
of covenant, 998, 999 

see ‘Copyright,* ‘Patent,* ‘Nuisance,* ‘Way,’ ‘Water-course,’ ‘Trespass to 
Land,’ ‘Passing off,’ ‘Trade Mark,’ ‘Light and Air,* ‘Libel,* !S£mdteif 
‘Slander of Title,’ ‘Pre-emption* 
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INJURY, ‘ . 

1. Personal injury — 

basis of damage for injury caused by savage animal known to be dan* 
gerous, 693, 694{n) 

■^o — tor injury caused by undisclosed defects in goods bailed, 

732 (n) 

— do — for injury caused by collision, 851, 852(n) 

— do — for injury sustained by wife in the act of saving her hus- 
band, 999, looo(n) * 

— do — for injury sustained by the act of saving a child, 1000(11) 

— tlo — for injury sustained by a chid, looi(n) 

— do — for injury sustained by licensee, 1003(11) 

— do — for injury sustained by invitee, 104, 1 154, 1 155 

’ — do — for injury illustrating the doctrine of alternative danger, 

1004(11) 

burden of proof of negligence, 501, 855(11), 

2. Injury to goods — 

damage for injury to goods bailed, 725, 732(11) 

Forms of Pleadings: 

claim for damage for personal injury caused by savage horse known to be 
dangerous, 693, 694 
defence to above, 694, 695 •. 

claim by wife for jx*rsonah injury sustained in the act of saving her 
husband, 999, 1000 

claim for damage for personal injury sustained in the act of saving a 
child, 1000, lodi 

claim by a child for damage for personal injury, 1001 

claim by a child for personal injury caused by a concealed danger, 1002, 

1003 

claim by licensee against licensor for damage for personal injury, 1003, 

1004 

claim for damages for personal injury illustrating the doctrine of alter- 
native danger, 1004, 1005 

claim for damages for personal injury caused by collision of a motor car 
with the plaintiff’s bicycle, 851-853 
defence to above, 855 

claim by bailor against gratuitous bailee for injury to goods bailed, 725 
defence to above, 732, 733 

claim by bailee against bailor for injuries caused by faults in the goods 
bailed, 731 1 

claim by borrower against lender of horse for injuries caused by undis- 
closed defects, 732 

claim by invitee for damages for personal injury caused by negligence, 
1154* “55 

INNUENDO, 

' t 

what is an, 491 

how to plead, 491, 492, 493, 494 
see ‘Libel,* ‘Slander’ 


INSANITY, 

particulars to, be given of^ 492 



f 
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INSOLVENT, 

. effect of jui order of adjudication under the Pres. Towns Ins. Act — 
vesting of property in the Official Assignee, i8o 
what property vests in the insolvent until the Official Assignee inter- 
venes and claims it, i8o 

right of suit in ease of after-acquired property, i8o(n) 
effect of an order of adjudication under the Pmv.Ins.Act — 
property divisible among the creditors under the Act, i8i 
• parties to suits respecting die property of the insolvent, 182 

as a general rule, the Official Assignee or Receiver in Insolvency shuuld 
institute or defend such suits, 182 
exception in the case of ‘things in action,’ 182, 183 
effect of insolvency of members of a Hindu joint family, 183-185 
effect of insolvency of a firm or members of a firm, 105-187 
effect of adjudication order by two Courts, 187 
effect of insolvency of a plaintiff, 187, 188 

leave of Court in suits oy or against the Official Assignee or Receiver 
in Insolvency, 190 

when creditor may sue in the name of the Official Assignee or Receiver 
in Insolvency, 19 1 

when insolvent may sue or be sued, 191# 
leave of Court in suits against the insolvent, 19 1, 192 
when Official Assignee or Rccefler in Insolvency is a necessary party, 
192 * 

when notice under Scc.80, C.P.Code necessary for suits against Official 
Assignee or Receiver in Insolvency, 192 
powers of interim receivers in insolvency, 192, 193 
name in which Official Assignee, Receiver in Insolvency, Official 
Receiver may sue or be sued, 193 
Forms of Pleadings: 

claim by official assignee for a debt due to the insolvent before the 
insolvency, 1005 

claim by official assignee for damages for a breach of contract made 
with the insolvent before his insolvency, 1006 
claim by official assignee and a solvent }>artner of the insolvent for a 
debt due to the firm, 1006 

claim by second creditor against insolvent and receiver of mortgaged 
property, 1007 

INSTRUMENT, 

procured under coercion — effect of, go6(n) 

of sale executed by Hindu widow in excess of her right — effect of ,9 to, 
911(0) , 

executed by a supposed guardian of a minor — effect of, mo, iiii(n) 
of sale ' executed by a certificated guardian of a minor in excess of his 
authority — effect of, iii2(n) • 
executed under mutual mistakc-^'ffect of, 1120, ii2i(n) 
grounds for rectification of, 1217(0) 

no rectification of, where third parties have acquired rights in good 
faith and for value, 1217, 1218(11) 
rectification of, after decree, I2i8(n) • 

rectification of, when necessary, I2i8(n) 
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INSTRUMENT.~Ca««i^. 

limitation for a suit for rectification of, i2i8(n) 

Forms of Pleadings: 

sec ‘Alienation,’ ‘Declaration,* ‘Minor,’ ‘Rectification* 

INSURANCE, 

registration of insurance companies, 1008(11} 

mode of assignment and transfer of insurance policies, ioo8(n) 

form and notice of assignment, ioo8(n) 

assignment subject to a condition — effect of, 1008, 1009(11) 

I ilacc of suing on a policy of insurance, 288, 289, 1009(11) 
imitation for a suit on a policy of, ioo9(n) 

fraudulent concealment and mis-statement of material facts — effect of, 
1009, loio(n) 

a policy of fire insurance is a contract of indemnity, 1010, 101 i(n) 
loss or damage by fire — meaning of, 101 i(n) 

commencement and duration of risk in a fire insurance policy, loii(n) 
insurable interest — meaning of, loii(n), 1012(11), 1015(0) 
onus of proof in fire insurance, loii(n) 

proof of misrepresentation and fraud in a fire insurance, 1012(11) 
payment of primitmi as condition precedent, ioi2(n) 
when delivery of particulars is a ‘condition precedent, ioi2(n) 
property burnt between the ‘date of expiry and the date of renewal — 
effect of, 1012, ioi3(n) 

conditbn limiting .time for enforcement of claim — effect of, 1013(0) 
limitation for a suit based on a policy of fire insurance, 101 i(n) 
constructive total loss in marine insurance policies, 1014, 1015(0) 
measure of indemnity in accident policy, 1015(0) 

non-insurance of a motor car against third party risks — effect of, ioi6(n) 
Forms of Pleadings: 

claim by an assignee of a life policy against an insurance company, 1008 
defence that the policy was obtained by fraudulent concealment and 
mis-statement of material facts, 1009 
claim on a policy of insurance against fire, 1010, 101 1 
general defences to a claim on a policy of fire insurance, 1012- 1014 
claim against an underwriter on a policy of marine insurance on a ship for 
.total loss, 1014, 1015 

.:^im fay an assured on an accident policy, loiq, 1016 
claim by injured person r gainst owner of car who lent his car to a person 
uninsured against third-party risks, 1015. loiK) 
claim by insurance agent for account against insurance company, 620, 621 
claim by official trustee to recover sum secured by a policy of insurance ; 

effected by a married man for the liencfit of bis wife, 989, 990 t? 

■/' 

INTEREST, 

before suit when may be awarded, 1125(0) 
implied promise to pay, 1125(11) 

payalile on negotiable instruments when no interest specified^ 
payable on a hundi by usage, 985(n) 
on legacy, 949(«), 
on arrears of maintenance, 1 062(0) 
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• INXEREST. — Continued, 




•on money advanced to a minor £or necessaries, iii8(n) 
on surplus moneys in the hands of a usufructuary mortgagee, 1142(11) 
on price of goods sold and delivered, 1221 '1223(11) 
on price of goods bargained and sold, 1227(0) 

on purchase money paid under a contract of sale of land, 1233(11) 
by way of damages, 928(0). 1123(0) 


INTERPLEADER. 

conditions of an intcrpicatler suit, 1017(11) 
collusion — meaning of, 1017(11), 1020(11) 
who may not institute intcrplca<IcT suits, ioi8(n) 
limitation for an interpleader suit, 1018(11) 
costs of an interpleader suit, 1018(11) 

Forms of Pleadings: 

claim by bailee against rival claimants, 1017, 1018 

claim by a railway company against rival claimants, 1018, 1019 

general defences by one of the defendants to an interpleader suit, 1020 


INTERROGATORIES, * 

meaning of, 314 • 

object of, 314, 313 • 

not to be permitted to discover flaws in the opponents case, 313 

interrogatories and particulars — distinction between, 316 

by and against what persons administered, 516, 317 

at what stage of proceedings administered, 517, 518 

what interrogatories admissible, 518, 519 

what interrogatories will be refused, 519-521 

answers to, what and how to be given, 521, 522 

O.S. Rules of the High Courts relating to, 322 


INTERVENOR, 
who is an, 45 

right of a person who would be a necessary party, to intervene, 45 
right of person who would be a projxT, not a necessary party, to inter- 
vene, 43, 46 

when intervention will be allowed, 46-48 
when intervention will be refused, 48, 49 
special rules relating to intervention— 

(a) admiralty, 49 

(b) matrimonial, 49 

(c) probate, 30 

(d) recovery of land. 50, 31 

ISSUES, • 

how framed, 38-40 

difference between the English and the Indian systems as regards fram- 
ing of, 38-40 

joinder of issue in rgdy, 23, 27 • 

• joinder of issue, its emet, 37 



JOINDER OF CAUSES OF ACTION, 

rule as regards, 6i, 62, ’275, 276 
conditions of, 276 

same plaintiff, same defendant, 276, 277, 316 
diScrent paintiffs, same defendant, 277, 278 
same plaintiff, different defendants, 277, 278 
splitting up of cause of action, 278 

what causes of action cannot be joined with a suit for the recovery of 
immovable property, 276, 277 

joinder of claim by or against an executor, administrator or heir with 
claims by or against him personally, 277 
in a suit iin<ler S.77, J^egist.Act, i22i(n) 

JOINDER OF ISSUE, 
in reply. 23, 37 
its effect, 37 

JOINDER OF PARTIES. 

1 Joinder of plaintiffs, 56, 59 

conditions of, 56, 57 

joinder of necessary paintiffs as defqudams, 56, 57 
in double capacity, 57 

joinder of representative — plaintiffs, 58 . 

illustration of rules relating to, 58, 59 

misjoinder of plaintiffs, see ‘Misjoinder of Parties* 

2 Joinder of defendants, 59, 61 

conditions of, 59 

illustrations of the rules relating to, 59, 60 
plaintiff’s option to join persons liable on contract, 61 
joinder of defendants where the plaintiff is in doubt as to the person 
liable, 61 

misjoinder of defendants, see ‘Misjoinder of Parties’ 
non-joinder of parties, see ‘Non-joinder of Parties* 

JOINT HINDU FAMILY, 
parties to suit — 

where the suit is between inenibers of a joint Hintlii family and third 
persons, 134, 135 • 

where the suit is between members of a joint Hindu family inter se, 195 
effect of insolvency of a ineiubcr or manager of a joint Hindu family, 195 
implied authority of manager to borrow for family purposes, i02i(nj, 
1022(11) 

onus of proof as to necessity for the loan, 1022(11), 1024(0) 
liability of minor members for loan ‘Incurred by Karta, 1023, 1024(0) 
antecedent debt — what is, 1025(0) 
onus of proof as regards antecedent debt, 1025(0) 

transferee from the manager must show legal necessity for the transfer, 
1026(0) 

immoral debt incurred by father — proof of, 1026, 1027(0) 

partition of joint family property — conditions of, 1168 , 
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JOINT* HINDU ^Continued. 

•mode of partition, 1x70, 1171 (n) 

karta's liability to account, H7i(n) 

Forms of Pleadings: 

claim by creditor against members of a joint Hindu family for money 
borrowed by Karta, 1021 

claim for personal decree against junior coparcener for money borrowed 
* by Karta, 1022, 1023 

claiin to enforce a mortgage of joint family properties executed by Karta, 
1023, 1024 

claim on a mortgage of joint family property executed by father for 
payment of antecedent debt, 1025 

claim by minor coparceners of a Mitaksliara joint family to have a sale 
of joint family property set aside on the ground that the deljt incurre<l 
by their father was immoral, 1026, 1027 

defence by minor coparceners of a Mitakshara joint family to a claim 
on mortgage of joint family property executed by Karta: plea: want 
of legal necessity, 1027 

defence by minor coparceners of a Mitakshara joint family to a claim 
on a mortgage of joint family property •executed by Karta: plea: debt 
immoral, 1027, 1028 ^ 

claim by a coparcener for account aga^ist the managing member of a 
joint Hindu family, 621, 622 

claim by a manager of a joitit Hindu family for contributif)n in respect 
of money borrowed for joint family purposes, 871, 872 

for partition of joint family property, sec ‘Partition’ 


JOINT OWNERS, 

must ordinarily join as co-plaintiffs, 43, 1029(11) 
must be parties vo the suit, 43, 1029(11) 


JOINT PROMISEES, 

arc necessary parties and must join in the suit, 43, 56 


JOINT STOCK COMPANY, 
sec, ‘Company’ 

JOINT TENANTS, 

shebaits and Mutwallis arc, 156, 156(11) 

JUDGMENT, 

suit on judgment when maintainable, io28(n) 
limitation for a suit on, 1028(11) • 
foreign, g 6 o‘g 6 ^(n) 

Forms of Pleadings: 
claim cm a judgment, 1028 

claim on a foreign judgment in a personal action, 960, 961 
defences to above, 961-963 


t 



JUDICATURE ACTS, 

improvements in the system of pleading introduced by, 25-27 

JUDICIAL ACTS, 

as defence of justification of tort, 417 

JUDICIAL NOTICE. 

matters of, need not be pleaded, 342, 481 ^ 

of what taken, 332, 481 

JUDICIAL SEPARATION, 

under the Indian Divorce Act, 575, 576 
Form of Petition: 

wife’s petition for judicial separation (on the ground of cruelty and 
adultery) under the Ind.Div.Act, 575, 576 

JURISDICTION, 

limits of, how iiriposcd, 307 
unlimited, 307 
limits of — 

as to the subject-matter, 307 
as to person, 307 

as to the pecuniary value of suit, 307 
as to the place, 307 

I. general rule affecting — 

power of court to try all suits of a civil nature excepting suits of 
which their cognizance is expressly or impliedly barred, 308 
expressly barred, 308, 309 
implied barred, 309 

exclusive, of particular Courts, 309, 310 

exclusive, or special tribunals, 310, 31 1 

over suit in respect of an act of state, 31 1 

over suit in respect of a claim which is against public policy, 31 1 

2. of the Federal Court, 

is exclusive, 311, 312 
original, 312, 313 
appellate, 313 
advisory, 313 

3. of the High Courts, 

original civil, 313, 314 
ordinary original civil, 314-316 
ordinary — meaning of, 314 
extraordinary, 314 

limits to the ordinary original civil — 
as regards territorial, 314 
as regards subject-matter, 314-316 
leave to sue when condition precedent to, 315(0) 
concumnt jurisdiction of the . High Courts and the Presidency Small 
Cause Courts, 316, 317 
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JURISDICTION.— 

. . jurisdiction to transfer suits from the Presidency Small Cause 

Court, 317 

— do — under S.225, Govt, of India Act, 1935, 317 

jurisdiction to issue injunction restraining a party from proceeding 
with a suit in another Court, 317, 318 

4. of Courts subordinate to the High Courts otlicr than Courts of 

* Small Causes, 

pc'cuniary limits, 318 

rule that every suit shall be instituted in tlic Court of the lowest 
grade is one of procedure and not of jurisdiction, 318, 319 
plaintiff’s valuation of suit, when determines jurisdiction, 319 
where the subject-matter of suit is not capable of valuation, 
319, 320 

in suits for recovery of immovable property, 320 

— do — for partition of immovable property, 320 

— do — for foreclosure, sale or redemption in the 

case of a mortgage or charge upon immovable property, 321 
— do — for the determination of any other right 

to or interest in immovables property, 321 

— do — for compensation for wrong to immov- 
able property, 321* ^ 

— do — for recovery of movable property actually 

under distraint or attachment, 321 
— do — for wrong to immovable property when 

the relief sought can be obtained tlirough personal obedience 
of defendant, 321 

— do — for wrong to immovable property situate 

within the jurisdiction of different Courts, 321, 322 

— do — • in respect of immovable property where 

it is uncertain within the local limits of the jurisdiction of 
which Court the immovable property is situate, 322 

— do — for wrong done to die person or movable 

property, 322, 323 

where die defendant resides or carries on business or personally 
works for gain within jurisdiction, 323, 324 
as regards transfer of suits, 325-327 

a subsisting decree passetl without jurisdiction, if executable, 

336-338 

5. of Presidency Small Cause Court, 

as to subject-matter, 327-329 
as to place, 329 » 

as to pecuniary value, 329, 330 

6. of Provincial Small Cause Court, 

as to subject-matter, 330 
as to place, 330 

as to pecuniary value, 330, 331 • 

7. of Courts over aliens, 331 ^ 

8? of Courts over Foreign and Native Rulers, Abassadors and Envoys, 
33*-334 
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JURISDICTION.— 

9. of foreign Courts, 

in regard to personal actions, how determined, 334-336, 961, 
^2(n) 

10. objections to and waiver of, 

inherent want of, cannot be waived, 336 

irrugular assumption of exercise of jurisdiction may be waived, 

336. 338 

objection that the Court had no inherent jurisdiction can be 
taken at any stage of the proceedings, 33b 

1 1 pleading, 

the plaintiff must state facts showing that the Court has juris- 
diction, 339, 359, 360 

the defendant must plead facts showing that the Court has no 
jurisdiction unless want of jurisdiction appears on the face 
of the plaint, 413 

For place of suing with reference to the place where tlie cause of action 
wholly or in part arose, see ‘Cause of Action*. 

JUS TERTII, 

what is, 413 

when agent may take the plea of, 413 
when agent cannot take the ^olea of, 414 
when tenant may take the pfea of, 414 
in ease of trespass to, goods 414, 415 
in case of conversion of goods, 415 
in case of trespass to land, 415 

what the defendant taking the plea of, must allege and prv>vc, 415 

JUSTIFICATION, 

wnat is, 413 
in contract, 415 
in tort — 

act of state, 416, 417 
judicial acts, 417 
quasi~)VLAiQ\d\ acts, 417-420 
executive acts, 420-422 

parental and ^iM^i-parental authority, 422, 423 

authority of necessity, 423 

acts authorised by Statute, 423, 424 

inevitable accident, 425 

exercise of common rights, 425 

leave and license: volenti non fit injuria^ 425, 426 

works of necessity, 426, 427 

private defence, 427-429 

plaintiff wrongdoer, 429, 430 \ 

acts in fulfilment of duty, 430 

of ^ libel and slander, 430-432 

particulars of justification of libel and slander, 431, 43a, 493, 494 

KARTA, • , • 

see ‘Joint Hindu Family’ 



knowledge; 

• how pleaded, 346 
LACHES, 

defence of, 383, 384 

acquiescence when an element in, 383 

I^ND. 

suit for, within the meainmg of cl. 12 of the Letters Patent of the Cal 
High Court, 3i5(n) 

suit for administration, if a suit for, 644(11) 

suit for enforcement of mortgage, if a suit for, 1132, 1133(0) 

suit for specific performance, if a suit for, 1268, 1269(0) 

LANDLORD AND TENANT, 

joinder of plaintiffs and defendants in suits for rent, 1029(0) 
burden of proof of relationship of landlord and tenant in a suit for rent, 
1029(0) 

whole rent in arrear must be claimed in a suit for rent, 1029(0) 

place of payment of rent where no place sgccified in contract, 1029, 1030(11) 

limitation for a suit for rent, 1030(0) ^ 

liability for rent after assignment by lessee, 1030(0) 

cause of action against lessee for breach of covenant to repair, 1031, 1032(0) 

incidents of a lease from month to month, 1032(0) 

determination of tenancy by notice to quit, 1032, 1033(0) 

usage in Bombay requiring a month’s notice to quit, 1032(0) 

in the Punjab, 15 days’ notice to quit is sufficient, 1032(0) 

validity of notice to quit, 1033(0) 

waiver of notice to quit, 1044(0) 

limitation for a suit by landlord for possession after determination of 
tenancy by notice to quitj 1033(0) 

stay of suit for ejectment under the Bengal Non-agricultural Tenancy 
(Temporary Provisions) Act IX of 1940, 1033(0) 
tenant’s right to retain possession until dispossessed in due course of law, 
io34(n) 

subJessec, if a necessary party to a suit for ejectment, 1034, 1035(0) 
joinder of claim for mesne profits with a claim for recovery of land, 1033(0) 
limitation for a suit for possession and mesne profits after determination 
of tenancy, 1035(0) 

forfeiture of lease for non-payment of rent— waiver of, 1035, 1036(0) 
when breach of condition involves forfeiture, 1037(0) 
relief against forfeiture, 1037(0), 1038(0) 
notice of intention to determine lease, iQ37(n) 
notice under S.ni(g) and 114A, T.P.Act, 1038(0) 
pleading such notice, 1038, 1039 
forfeiture by denial of landlord’s •title, 103Q, 1040 
covenant for quiet enjoyment — i/^hcn implied, 1040, 1041(0) 
damaps for breach of covenant for quiet enjoyment, 1041(0) 
lessee’s right of indemnity for breach of covenant by way of warranty, 
1041(0) 

doctriiib of suspension of rent, 1042, 1043(0)* 

when tenant can take the defence of eviction by title paramdiint, 1043(0) 
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LANDLORD AND lENMn, -Continued. . 

holding over — effect of, 1044, 1045(0) 

when tenant’s possession can be adverse to the landlord, 463, 464 
Forms of Pleadings: 

claim by landlord against tenant for rent, 1029 
claim by landlord for rent against lessee and his assignee, 1030 

claim by landlord against tenant for damages for breach of covenant to 

repair, 1030, 1031 

claim by landlord for possession and mesne profits upon determination 
of tenancy by a notice to quit, 1032 ^ ... 

claim by landlord for possession and mesne profits after determination of 
tenancy by efflux of time, 1033, -034 
claim by landlord against tenant for possession on forfeiture of lease for 

non-payment of rent in breach of express covenant, 1035, 1036 

claim by landlord for possession and mesne profits upon a breach of co- 
venant involving forfeiture, 1036, 1037 
claim by landlord for possession and mesne profits upon a breach of 
condition involving forfeiture, where tenant was required to remedy 
the breach but failed to do so, 1037, 1038 
claim by landlord for possession on forfeiture of lease upon denial of 
title by tenant, 1039 • 

claim by lessee against lessor for breach of covenant for quiet enjoy- 
ment, 1040 * 

claim by landlord against tenant for mandatory injunction, 997 
claim by lessee against lessor on a covenant by way of warranty, 1041, 1042 
general defences to a claim for rent, 1042, 1043 

defence to a claim by landlord for possession and mesne profits upon 
determination of tenancy by notice to qiut, 1044 
defence to a claim by landlord for possession and mesne profits after 
determination of tenancy by efflux of time, 1044, 1045 
defence to a claim by landlord for jwssession and mesne profits upon a 
breach of covenant involving forfeiture, 1045 
defence by landlord against tenant for an injunction to restrain a breach 
of covenant, 998, 999 

defence to a claim by landlord for mandatory injunction, 998 
LAW, 


matters of, should not be pleaded, 340 

duty of judge to apply the law applicable tc facts pleaded and proved, 

340 . ' 

conclusions of, need not he pleaded, 340 

legal conclusions in addition to facts may be pleaded, 340 

mixed fact and, pleading of, 340, 342, 343 

foreign, qf which the Court* docs not take judicial notice must be pleaded, 

34 ^ 

matters of, need not be traversed, yjfy 

objections in point of, 375, 376 . 

when preliminary issues of, ought to be tried, 375, 376 

LEASE, 

incidents of a monthly, io32(n) t • 

from month to month, how terminable by notice to quit, i032(n) 
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• LEAiS£* — Continued. 

.for a term, how terminable by noUcc to quit, 1033(0) 
waiver of notice to quit; 1032(11) 
determination of, by efflux of time. 1033, 1034(0) 
forfeiture of, for non-payment of rent, 1033(0) 
waiver of forfeiture of, 1035, 1036(11) 
forfeiture of, by breach of express condition, 1037(0) 
relief against forfeiture for non-payment of rent, 1035(0) 

• notice by landlord of his intention to determine, when a condition pre- 
cedent to forfeiture, 1037(0) 
liability to pay rent after assignment by lessee, 1030(0) 
liability of lessee for breach of covenant to repair, 1031(11) 
covenant for quiet enjoyment when may be implied, 1040, 1041(11) 
lease and license — distinction between, 1054(11) 
see ‘Landlord and Tenant’ 

LEAVE AND LICENSE. 

as a defence to an action in trespass, 425 
maxim of volenti non fit injuria, 425, 456 
revocation of, 426 

when prescriptive right Is claimed by defriidaiit, plaintiff can show that 
the right enjoyed was by license, 426 

LEAVE TO PLEAD, ^ • 

necessary under the English system in the case of pleadings subsequent 
to reply, 24, 37 , 

necessary under the Indian system in the ease of reply not claiming 
a set-off, 37 

LEAVE TO SUE, 

official assignee or receiver in insolvency may obtain leave to institute 
or defend a suit, 190 

no leave necessary to sue the official assignee or receiver in insolvency, 190 
necessary after an order of adjudication, 191, 192 

under clause 12 of the Letters Patent of the Cal. High Court, 315, 315(0) 

liquidator, when necessary, 118 

for reliefs omitted from die suit, 278, 360 

effect of want of, underCl.12 of the Letters Patent of the Cal.High Court, 

J*5(n) . 

effect of want of, receiver, 245, 246 

effect of want of objection that no leave obtained, 246 

ommission to obtain leave prior to institution of suit against receiver: 

can be cured by subsequent leave, 245 
amendment of pleading after, 531 

LEGACY, 

specific, what is, 642(0) , 

assent to, 642(0) • 

abatement of, 648(0) 

ademption of specific, 649(0) • 

debts to be paid before, 648(0), 649(0) 

suit to recover, not maintainable before t|je expiry of one year from 
the testator’s death, 648(0), 649 



LEGACY. — Continned. 

parties to a legatee’s suit to recovci: legacy and for administration, 64^1(0), 
643(0), 644(n) , 

Imitauon for a suit to recover, 642(0) 
sec ‘Legatee’ 

LEGAL NECESSITY. 

allegation and proof of^ 492 

LEGAL REPRESENTATIVES. 

executors and administrators as. 122 

LEGATEE. 

when may institute suit for account, 641(0) 

when must in his suit include a demand for administration, 641(0) 
pecuniary, when may sue for legacy and administration, 641(0) 
specific, when may sue for legacy and administration, 642(0) 
residuary, when may sue for account and administration, 643, 644(0) 
when a creditor can sue a legatee who received his legacy for refund 
of sufficient amount to satify his claim, 944, 94*>(n) 
when a legatee can sue an executor de son tort for payment of legacy, 
949(n) 

sec ‘Legacy’ , 

Forms of Pleadings: | 

claim by pecuniary legatee for administration, 641, 642 
claim by a specific legatee to recover legacy with ancillary claim for 
administration. 642, 643 

claim by a residuary legatee against cxccumrs for administration and for 
account on the basis qf wilful default, 643-645 
defence by executors to the claim of a pecuniary legatee for payment 
of a legacy and for administration, 648 
defence by executor to a claim by specific legatee to recover legacy and 
for administration, 649 

claim by* a creditor against a specific legatee who has received his legacy 
for refund of sufficient amount to satisfy his claim, 944, 945 
claim by a legatee against executors de son tort for payment of legacy, 949 

LETTERS OF ADMINISTRATION, 

an administrator derives his title from grant of, 123 
when grant of, necessary to establish right to property of a person dying 
intestate, 123 * 

when grant of, necessary before a person claiming by succession can ob- 
tain decree against a debtor to the estatCr 123 
a grant of, will supercede any certificate of succession previously granted. 

. 123 ... . 

right of suit vests in the administrator after grant, 124 
suit by or against administrator, soe heading, ‘Executors and Adminis- . 
trators* 

Forms of ’ Petitions: 

pccitioli for grant of, (Bom.High Court O.S.Rules), 592, 593 
petition for grant of, with the will annexed (Bom.High Court O.S. Rules) 
595 

petition for Judge’s order to apply for, (Bom.Higb Court O.S.Rule$). 596;, 
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LIBELi. 

facts to be alleged in action for, ^93 
.particuiars to be given in an action for, 493 

• where an innuendo is pleaded, the precise offence imputed by the words 

must be alleged, 491, 493, 494 
defences to an action for, 494 
defamatory meaning of words — tcit, 1046(0) 
actionable without proof of special damage, io46(n(, 1049(0) 
malice implied fiom defamatory words need be expressly alleged, 1046, 

• 1047(0) 

proof of identification of person defamed, 1047^0) 
special damage claimed must be specifically pleaded, 1047(0) 
damages for, 1048(11) 

parties to suit for, published in a newspaper, 1048(0) 
limitation for a suit for, 1048(0) 
place of suing, 1048(0) 

justification of, as defence,. 430, 432, 1052(0) 

fair comment as defence, 1052(0) 

privilege as defence, 434, 436, 1052, 1053(0) 


Forms of Pleadings: 

claim by manufacturers for damage for l^bd published in a newspaper 
of them and in the way of tlieir business, 1046, 1047 
claim for damages for a libel published in a newspaper of the. plaintiff 
and in the way of his business, 1048, 1849 
claim for publishing a libellous letter, 1050, 1051 

claim for damages for libel contained in a letter and for slander, 1051, 1052 
claim for libel in words on returned cheque, 739 

defence to a claim by manufacturers for libel published in a newspaper, 
1052 

defence to a claim for publishing a libellous letter, setting up qualified 
privilege, 1052, 1053 

defence to claim by customer for dishonouring of cheque and for libel, 754 


LICENSE, 

lease and license — distinction between, 1054(11) 
revocation of license by grantor, 1033, 1054(0) 

when licensors are liable to protect licensees from danger, 1003(0), 1054(0) 
Forms of Pleadings: 

claim by licensor against licensee for possession, 1053, 1054 
claim by licensee against licensor for rcvocatidlii involving breach of con- 
tract 1054, 1055 

claim by licensee against trespasser, 1055 

claim by licensee against licensor for damage for personal injury, 1003, 1004 


JEN, 

bailees', 43a, 433 * 

bankers,’ factors’, wharfingers’, attorneys’ and policy-brokers’, 433 

unpaid sellers’, 433 

notice of, by pierce of goods, 88 

. liability *of shipowner for issuing bill of ladlhg to buyer after notice of 
vendor’s, 827, 828(0) 
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LIGHT AND AIR, 

acquisition of right to casement of, 1056, io57(n) 

reliefs in a suit for obstruction to access of, 1057, I058(n) 

limitation for a suit for obstruction to access of, io58(n) 

parties to suit, io58(n) 

interruption of enjoyment — effect of, i059(n) 

alteration of casement — effect of, 1059, 1060 

Forms of Pleadings: 

claim for mandatory injunction to ircmovc obstruction to the access 
of light and air to a house, 1056, 1057 
claim for injunction to restrain threatened obstruction to tlie access of 
light and air to a house, 1058, 1059 

defence to a claim for mandatory injunction for obstniction to the access 
and use of light and air to and for a house, 1059 

LIMITATION, 

right to sue when accrues, 296 

when limitation commences to run, 296, 297 

when limitation commences to run before the right to sue has accrued, 

297 .. . 

when limitation commences to run after the right to sue has accrued, 297 
when time has once begun to run, subsequent disability or inability stops 
it, 297, 298 

revival of a suspended right to sue, 298, 299 
exclusion of time as regards starting point of, 299-303 
— do — in Computing the period of, 303-305 

extension of time for the purpose of computing the period of, 305-307 
when a suit, on the face of it, is not barred, defendant shall plead facts 
showing that the claim is barred, 434 
when plaint should be rejected or suit dismissed on the ground of, 433, 434 
when Court of appeal will entertain a plea of, 434 

LIQUIDATOR, 

in case of winding up of a company by Court or under the supervision of 
Court, official liquidator may sue or defend suits in the name of com- 
pany, 1 17 

in case of voluntary winding up of company, the voluntary liquidator 
may sue or defend suits in the name of company, 117 
powers of the official, when may be exercised with or without sanction 
of the court, 117 

description of official, 117, 118 353 

E rovisional, effect of appointment of, 118 
:avc to sue when necessary, 118 
leave in case of defensive 'proceedings, 118, 119 

LUGGAGE, 

sec ‘Carriers’ 

LUNATICS. 

representation of, by next friend or guardian, 350 
MAHANT, 
see ‘Math’ 



MAINTENANCE, 

1. {iindu law — 

(a) Hindu widow’s right to, io6o(n) 

— do — to arrears of, io6o(n) 

amount of, 1060, 106 i(n) 
charge for, 1061, 1062(0) 

how for bona fide transfers will affect, 1062(0) 
limitation for a suit for, 1062(0) 

• effect of the Hindu Woman’s Ppty.Acc, 1937, 1062(11), 1063(11) 

(b) Hindu wife’s right to, 1064, 1005 

— do — to arrears of, 1065(0) 

amount of, 1065(0) 

unchastity of wife, effect of, 1065, io66(n) 

2. Mahomedan law — 

wife’s right to, io66(n) 


3. Burmese Buddhist law — 
wife’s right to, 1067(0) 
Forms of Pleadings. 


claims by Hindu widow against her husband’s surviving coparceners for 
maintenance, 1060-1062 • 

defence to above, 1063, 1064 

claim by Hindu wife against hef husband for maintenance, 1064, 1065 
claim by Hindu widow on jiulgmcnt de?laring a charge, 1028 
claim by Mahomedan wife against her husband for maintenance, 1066. 
defence to above, 1067 

claim by Burmese Buddhist wife against her husband for maintenance, 1067 


MALICE, 


meaning of, in die legal sense, 495 

malice in fact and malice in law — distinction between, 495 
where proof of actual malice necessary, 495 
how to plead, 495-496 

implied from defamatory words, 1046, 1047(0) 
proof of, in action for malicious prosecution, 1076(11) 
proof of, in actions for malicious arrest, 1070(0) 

need not be proved in actions for trespass to property, 1071(0), 1072(11) 


MALICIOUS ABUSE OF PROCESS. 

1. Malicious arrest — 

an action for damages for abuse of process •is analogous to an action for 
malicious prosecution, io68(n) 

facts to be proved by plaintiff in an aetbn for, 1068, 1069(0) 
what amounts to arrest, 1069(0) • 

cause of action for a suit for, 1070(0) 
limitation for a suit for, 1070(0) 

2. Malicious Temporary Injunction-^ 

cause of action for a suit for, 1071, 1072(0) 

Forms of Pleadings: • 

claim for damages for malicious arrest, 1068-1070 
defense to a claim for malicious arrest, 1079, 1071 

claim for damages for temporary injunction wrongfully obtained, 1071, 1072 





MALICIOUS PROSECUTION, 

what the plaintiff must allege and prove in a suit for, 496-498 
test to determine who is the prosecutor, 496, 497 
when prosecution commences, 497 

1. Malicious civil proceedings — ,, 

cause of action for malicious petition to adjudicate the plaintiff an insol- 
vent, 1072, io73(n) 

— dc>— for malicious petition to wind up a company, io74(n) 

2. Malicious criminal proceedings— 

what the plaintiff has to allege and prove in a suit for, 1075(0), 496-498 
parties to suit, 1075(0) 

nature of damages supporting action for, 1075(0) 
what special damages can be recovered, 1075, 1076(0) 
when malice may be implied, 1076(0) 

presence or absence of want of reasonable and probable cause, 1076(0) 
criminal judgment as evidence, 1076, 1077(0) 

malicious prosecution and false imprisonment— distinction between, 1077(0) 
limitation for a suit for, 1077(0) 

3 Malicious quasi-cnmmA\ proceedings — 
cause of action for, 1078(0) 

Torms of Pleadings: 

claim for damages for a malicious petition to adjudicate the plaintiff an 
insolvent, 1072, 1073 

claim for damages for malicious petition to wind up a company, 1074 
claim for damages for malicious prosecution of the plaintiff in a criminal 
court, 1075, 1076 

claim for damages for malicious prosecution of the plaintiff in a criminal 
court, 1077, 1078 

claim for damages for malicious prosecution under the Legal Practitioners’ 
Act, 1078 

defence to a claim for malicious criminal prosecution, 1079 
MANAGER, 

common, see ‘Common Manager 

of joint Hindu family, see ‘Joint Hindu Family’ 

MANDATORY INJUNCTION, sec ‘Injunction* 


MARRIAGE, 

1 Dissolution of, see ‘Dissolution of Marriage* 

2. Restitution of conjugal rights, see ‘Restitution of Conjugal Rights’ 

3. Nullity of Marriage, see ‘Nullity of Marriage* 

4. Judicial Separation, see ‘Judicial Separation’ 

5 Breach of contract of Marrifige, sec ‘Breach of Contract of Marriage* 
6. Enticing away wife, sec ‘Husband' and Wife* 



* Indim ’*3iir 

MARRIED WOMEN’S PROPERTY ACT. 

• . 

husband not liable for wife’s ante-nupcial debts, 988(11) 

* liability of husband for necessaries supplied to wife, 988, 989(n) 
right of official trustee to recover sum secured by a policy of insurance 
effected by a married man for the benefit of his wife, 989,. 990 
Forms of Pleadings: 

claim against a married woman on a contract entered into before her 
marriage, 988 

• claim against a husband for necessaries supplied to his wife, 988, 985 
claim by official trustee to recover sum secured by a policy of insurance 
effected by a married man for the benefit of his wife, 989, 990 
defence by husband to a claim for alleged necessaries supplied to his wife, 

dcfcnce^y insurance company to claim by official trustee to recover sum 
assured by husband for the benefit of his wife, 991 

MASTER AND SERVANT, 

relationship between, n 06(11) 

contract of service terminable by reasonable notice if no custom or stipU' 
lation for notice exists,, 1095, 1096(0) ^ 
what is reasonable notice for terminating a contract of^ service, 1093, 
1096(0) • 

right of action for wrongful dismissal, ^>96, 1097(0) 
what the plaintiff must prove in an action for wrongful dismissal, 
1096(0) 

damages for. wrongful dismissal, 1097, 1098(0) 

courses open to the promisee where promisor repudiates the contract 
before it is executed, 1097(0) 

when master is justified in dismissing servant without notice, 1098-1100(0) 
justification of dsimissal can be shown by proof of facts subsequent to 
dismissal, iioo(n) 

when servant commits a breach of contract of service, 1100, iioi(n) 
when master is liable for fraud of servant. iioi„ 1102(0) 
when master is liable for forgery committed by servant, 1102-1104(0) 
when master is liable for damages for personal injury caused by the 
negligence of servant, 1104(0) 

when master is liable for damage to property caused by the negligence 
of servant, 1105(0) 

— — caused by negligence of servants under defendant’s control, 
iio6(n) 

when master is liable for criminal act committed by servant in the course 
of his employment, 1107, iio8(n) 

when master is liable for libel published by a servant, 1 108-1110(11) 

Forms of Pleadings: 

claim by servant against master for wages due, 1095 
claim by servant against master for damages for dismissal without notice, 
1095, 1096 

claim by servant employed for a fixed term against master foa dismissal 
before expiry of the term, 1096, 1097 
defence by master to a claim by servant for wages, 1098 
defence by master to a claim by servant for damages for dismissal without 
notice, 1098, 1099 
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MASTER AND SERVANT.— 

, r. 

claim by master for damage for breach of contract of service, 1100 
claim against master for fraud of servant, 1101 

claim against solicitor for fraud of servant involving forgery, 1102, 1103 
claim against master for damages for personal injury caused, by the 
negligence of servant,, 1104, 1105 

claim against master for damage to property caused by the negligence 
of servant, 1105, 1106 

claim against master for damage to property caused by the negligence pf 
servants under the defendant’s control, 1106, 1107 
claim against master for criminal act committed by servant in the course 
of employment, H07, 1108 

claim against corporation for libel published by a servant, 1108, 1109 

MATERIAL ALTERATION, 

of a deed or instrument — effect of, 385 
of a negotiable instrument, 385 

right of a person who has altered a deed or negotiable instrument to sue 
on the original considerations 385, 386 
see ‘Alteration* 

i.. 

MATERIAL FACTS, 

C- 

see ‘Facts* t 

MATH, 

is a juridical person, 195 

the property of the, is vested in the niahant as the owner thereof, 195 
who can sue or be sued in respect of properties of the, 195, 196 
in the absence of a dc jure niahant, a defacto rnaliant may sue or be sued, 
196 

what suits may be brought against mahaiit for breaches of trust, 186 
who can sue or be sued in respect of the personal property of the mahant, 
196, 197 

MATTERS ARISING PENDING THE ACTION, 

when a ground of defence arising after the institution of the suit or 
presentation of the written statement may be raised by defendant, 377, 
375 

MATTERS OF INDUCEMENT, 
pleading of, 355 

MERCANTILE AGENT, 121 

custom of, i229(n), 1230(11) i 

MESNE PROFITS, 

( 

plaintiff should state approximately the amount claimed as, 356 
a claim for, may be joined with a claim for recovery of lah^, 1033(11) 
when landlord is entitled to, in suit for possession, 1035(h) 
cannot be awarded in a suit for possession under S.9, Sp.Rel. Act, 1197 
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MIND,* CONDITION OF, 

. how alleged, 389, 474 

MINOR, 

% 

representation of, iti suits, 197 

when may sue without a next friend, 197 

effect of suit instituted on behalf of an alleged ininur who is in fact a 
• major, 197, iii4(n) 

effect of suit where a person who is in fact a minor sues as a major or 
without a next friend, 197, 198 
effect of suit where an adult person is sued as a minor, 198 
effect of suit where a person who was in fact a minor was sued as a 
major, 198 

effect of suit where a minor was represented by a disqualified person, 
198, 199 

ordinarily the certificated guardian should represent minor in suits, 199 
when can sue or be sued, 200-205 
— do — in contract, 200-204 

— do — in tort, 204, 205 

cannot be a partner but may be admitteij to benefits of partnership, 222 
powers of a certificated guardian, 1 1 1 2(11) 
liability of a discharged guardiait of, 624, 625(11) 

liability of an ex-guardian who has* not been discharged from all 
liabilities, 622, 623(0) 

transfer by certificated guardian without the leave of the court — effect 
of, 1 1 12, 1113(0) 

limitation for a suit to set aside an unauthorised alienation by a certi- 
ficated guardian, 1 1 13(11) 

decree passctl against a person described as a minor while in fact he was a 
major, when voidable, 1114 

when decree against, may be set aside on the ground of gross negligence of 
the guardian aJ litem, 1116, 1117(0) 
gross negligence of guardian — ^what anriounts to, 1117(0) 
burden of proof of gross negligence, 1117(11) 

limitation for a suit to set aside decree on the ground of gross negligence 
of guardian ad litem, 1117(0) 
liability of, for necessaries supplied, iii8(n) 

burden of proof that the articles supplied were necessaries, 1118(a) 
interest if can be claimed on monies advanced to. for necessaries, iii8(n) 
limitation for a suit for necessaries supplied to, 1118(11) 
liability of. for tort, iii8(n) 

Forms of Pleadings: 

claim by minor against cx-guardian under the Guardian and Wards Act, 
for account, 622-624 

claim by minor against a guardian after his discharge under 8.41(4) of 
the Guardians and Wards Act, for account, 624-626 
claim by minor on attaining majority for a declaration that, a deed of 
family settlement entered Into by a supposed guardian on her behalf 
during her minority is void, iiio, iiir 
claim by minor on attaining majority to set aside unauthorised alienation 
by certificated guardian, 1112, ii 13 
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MINOR. — Continued^ 

claim by an adult to ha»ve a decree obtained against him in a suit in 
which he was described as minor,, while in fact he was major, set aside, 
1114 

claim by minor on attaining majority to recover property omitj^ed from 
his claim in a previous suit by his next friend, 1114-1x18 
claim by minor to have a decree set aside on the ground of gross negligence 
of the guardian ad litem, 1116, 1117 
claim by trader for necessaries supplied to a minor, 1118 » 

defence to a claim for necessaries supplied, 1119 

claim by a minor coparcener to have a deed of gift executed by his father 
set aside, 691, 692 

claim against minor for damages for tort^ ii 19, 1120 
claim for personal injuries sustained in the act of saving a child, xooo, 1001 
claim by a child for damage for personal injury, 1001 
claim by a child for personal injury caused by a concealed danger, 1002, 
1003 

Forms of Petitions: 

petitions for appointment of a guardian of the person and/or property of 
a minor, see heading, ‘Guardianship’ 

MISCHIEVOUS ANIMALS. " 
sec ‘Animals* ^ 

MISCONDUCT, 

particulars to be given of, 498 

pleading misconduct against railway company as carrier, 808(11) 

MISJOINDER OF PARTIES, 
of plaintiffs, 61 

of plaintiffs and causes of action, 61 
of defendants, 62 

of defendants and causes of action, 62 

consequences of misjoinder, 62 

objections to misjoinder when to be taken, 63 

MISREPRESENTATION, 

particulars to be given of, 489, 498-500 
particulars ordered — 

where money was obtained by false and fraudulent representations, 499 
where a grant of patent was obtained by fal^ representations, 499 
where fraudulent mis-representations were contained in a prospectus, 499 
jjoo 

coercion,, undue influence, fraud and, are separate' and separable ca'tcgories 
in law, 489 

right of rescission of contract induccfl by, 861, ’862(0) 

Forms of Pleadings: 

claim to rescind a contract of sale on the ground of fraud and misrepre^ 
sentation, 885 

claim to Rescind a coiltract on the g^und of ' fraudulent misrepresentation 
and recovery of money paid under it, 887 < 
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• MISREl?RESENTATION.-C«»»<»««<r</. 

/daitn against a company for inducing {daintiff to apply for and take 
shares by fraudulent statements in a prospectus, 861, 863 
claim by client ag^nsc solicitor for damages for misrepresentation and 
breach of fiduciary duty, 1266 

MISTAKE, 

may be of fact or law, 500 

* of fact essential to the agreement renders die agreement void, 300, 1120, 
ii2x(n) 

of law, when vidates the contract, 500 

mutual mistake and unilateral mistake — distinction between, ii2i(n), 
1218, 1219(0) 

when consent order may be set aside on the ground of mutual mistake, 
ii22(n) 

money paid under mistake of fact may be recovered, 1127, 1128(11) 
money paid under mistake of law cannot be recovered, 1128(11) 
t'orms of Pleadings: 

claim to set aside a consent order on the ground of mutual mistake, 1122, 

1123 

claim to set aside an agreement for sale on«thc ground of mutual mistake, 
11^0, 1x21 

claim to recover money paid, uncitr mistake of fact, 1127, 1128 
claim to have a wrong description in a sale deed rectified on the ground 
of mutual mistake, 1217, 1218 

MITIGATION OF DAMAGES, 
pleading of, sec ‘Damages* 

MONEY, 

1. Money had and received — 

what is, 500 

what actions lie for, 500, 501 

what plain tifi has to allege and prove in the action for, 501 
when plaintiff may waive a tort and sue for, 501 
cause of action for, 1124, ii25(n) 

2. Money paid — 

cause of action for money paid to third party at deefndant’s request, 

1123, ii24(n) • 

when money paid for an illegal purpose may be recovered, 398, 399, 1125, 
ii26(n) 

when money paid under coercion may be; recovered, 1126, 1127(11) 
when money paid under mistake of fact may be recovered, 1127, ii28(n) 
Forms of Pleadings: 

claim for money paid to a third |party at the defendant's request, 1123, 

1124 

claim for money received by the defendant to the use of thc^ plaintiff, 

1124, 1123 

cl^im for refund of money paid for an illegal purpose, 1125, 1126 
. claim to* recover money paid under coercion, I126, 1127 
, claim to recover money paid under mistake of fact, 1127, 1128 
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MONEY. — Continued, 

claim for refund of money under 5.36(1) of the Bengal Money Lenders 
Act, 1940, 1129 

defence to a claim for money paid to a third party at the defendant’s 
request, 1128 e 

defence by a solicitor to ai claim for money had and received by him 
to the use of the plaintiff, 1130 

defence to a claim for recovery of money paid under a mistake of fact, 
1130 

MORTGAGE OF IMMOVABLE PROPERTY, 

parties to suit, ii3i(n) 

who may sue and be sued for redemption, 1139, 1140(11) 

effect of non-joinder of parties, 1131, 1132(11) 

joinder of persons claiming a title paramount, 1134, 1135(11) 

when subrogee may claim to enforce the rights of mortgagee, 1147, ii48(n) 

mortgagee’s claim for interest, i i32(n) 

costs of suit, ii38(n) 

1. Simple or English mortgage — 

limitation for a suit on, i**33(n) 

suit on a personal covenant not a bar to fresh suit for sale, 1135(0) 
personal covenant to pay wjien to tc presumed, 1136(11) 
limitation for a suit on a personal covenant to pay, 1136(0) 

2. Mortgage by way of conditional sale — 

remedy by way of foreclosure, 1137(11), 1138(0) 

no foreclosure is allowed as to a portion of mortgaged property, 1138, 1139 
limitation for a suit for foreclosure, 1139(0) 

3. Usufructuary mortgage — 

redemption of a , 1139-1142 

liability of a mortgagee in possession, 1142(0) 

deposit under S.83, T.P.Act, 1882, 1142 

4. Equitable mortgage — 

what is, 1144, 1145 

requisites of, 1145, 1146(0) 

place of deposit of title deeds, 1146(0) 

registration of memorandum of deposit of title deeds when necessary, 

1 146(0) 

remedies of an equitable mortgagee, 1146, 1147(0) 
limitation for a suit on, 1147(0) 

Forms of Pleadings: 

I. Simple or English mortgage — 

claim by prior mortgagee against mortgagor and puisne mortgagee for 
sale, 1130-1133 

claim by puisne mortgagee against ‘mortgagor and prior mortgagee, 1133 
claim^ by mortgagee against the legal representative of the mortgagor 
claiming a title paramount, 1134, 1135 
claim based on a personal covenant to pay, 1135* 1136 
claim by mortgagee detrec-holdcr for declaration .of further* charge and 
priority over subsequent mortgagee, X136 1137 ^ 
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MQRf GAGE OF IMMOVABLE PROPERTY— 

claim by subrogee for enforcement of the rights of the mortgagee whose 
mortgage has been rciiecmed, 1147, 1148 
defences by mortgagor to a claim by mortgagee for sale or foreclosure 
including defences under the Bengal Money Lenders’ Act, 1940, 1149, 
1150 

2. Mortgage by way of conditional sale — 

^ claim by mortgagee for foreclosure, 1137, 1138 

3. Usufructuary mortgage — 

claim by mortgagor for redemption of a usufructuary mortgage, 1139-1141 
claim by mortgagor for redemption of usufructuary mortgage, 1142, 1143 
claim by mortgagor against usufructuary mortgagee for unpaid balance 
of consideration money, 1143, 1144 

4. Equitable mortgage — 

claim by equitable mortgagee for declaration of charge and sale, 1144-1146 
defence by mortgagor to above, 1148, 1149 

5. Other Forms — 

claim to enforce a mortgage of joint family properties executed by karta, 
362, 1023, 1024 

— do — executed by father for paythent of antecedent debts, 1025 

defence by minor coparceners of^a Mitakshara joint family to a claim on 
mortgage of joint family properties executed by karta : plea : want of 
legal necessity, 1127 

— do — plea: debt immoral, 1127, 1128 

MORTGAGE OF MOVABLES, 
see ‘Hypothecation’ 

MUTUAL OPEN AND CURRENT, ACCOUNT, 
see ‘Account — Open, Current and Mutual* 

MUTWALLI, 

status of, with regard to public wakf, 206, 207 
valid appointment of a, how made, 206 
when a minor can be a, 206, 207 
status of, with regard to a private wakf, 207 
right of suit is vested in, 207 

if there arc more mutwallis than one, all must be joined, 208 

when a iie factOj may sue, 208 * 

when a future, may sue, 208 

suits for setting aside alenations made by, 208 

suits where no mutwalli has been validly <ippointed, 209 

of a public wakf, grounds for removal of, 209 

special statutory provisions relating to, 209, 210 

NECESSARIES, 

supplied to wife, liability of husband for, 988(0) t 

liability of minors for, iii8(n) 

burdcp of proof that articles supplied to minor were, iii8(n) 
right of reimbursement of the person who supplied necessaries to minor, 
out of minor’s property, 204 


172 
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NECESSARY PARTIES, 
wh\D arc, 43 

effect of non-joinder of, 43, 62, 63 
objections to non-joinder of, 63, 64 
waiver of objection to non-joinder of, 64 
English practice as regards objections to, 64 
effect of non-joinder of, after objection taken, 63 


NEGATIVE PREGNANT, 
what is, 371 

is evasive and ambiguous, 371 


NEGLIGENCE, 

in law — what is, 501 

is a question of law or fact or is a mixed question of law and fact, 501 
particulars to be given of, 501 

law takes cognizance of carelessness only where there is a duty to take 
care, ii53(n) 

actionable negligence — what is, 1154(0) 

liability of invitor to invitee tor negligence, 1154, 1155(0) 

gross — what constitutes, 1117(11) ^ 

Forms of Pleadings: , 

1. Negligence of agent — 

claim by principal against auctioneer for negligence in omitting to receive 
from the purchaser the detiosit, 713, 714 

— do — for parting with goods before payment, 714, 715 

—do — for negligence in preparing j)articulars of sale, 715, 716 

2. Negligence of bailee — 

claim by bailor against gratuitous bailee for negligence and failure to 
redeliver goods bailed, 7^5, 726 
defence to above, 733 

3. Negligence of carrier, sec 'Carriers’ 

4. Negligence of servant — 

claim against master for personal injury caused by the negligence of 
servant, 1104, 1105 

— do — for ilmage to property caused by the negligence of servant, 

1105, 

— do — for damage to projXTty caused by the negligence of servants 

under defendant’s control,. 1106, 1107 

5. Negligence of manufacturer — 

claim by buyer against manufacturer for negligence, 1153, 1154 
6 Negligence of invitor — 

claim by invitee for negligence, 1154, 1155 

7. Negligence of bankers — 

sec 'Bankers* 

8. Ncgligente of solicitors — 

see, ‘Solicitors’ 

9. Negligence causing personarS injuiry — ‘ 

sec, ‘Collision’, ‘Injury* 
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NfGOTIABLE INSTRUMENTS. 

. persons entitled to sue upon, 225 

person entitled to sue upon, if tlic name of a person is mentioned in tlic 
note as promisee by mistake, 225 

hokler of a. though merely a benamdar, alone can maintain a suit on, 226 
right of true owner to sue on the conskleration where tlie note is in 
favour of a benaindar, 226 
liability of the signatory on, 227, 228 

* doctrine that the signatory was acting for an undisclosed principal does 
not apply to, 228 

liability on the original consideration of persons whose names do not 
appear on, 228 

authority of a partner of a trading partnership to bind his co-partners by, 
226-228 

authority of a partner of a non-trading partnership m bind his co- 
partners by, 228, 229 
place of suing, 290-292 

the doctrine — the debtor must find out the creditor — if applicable to suits 
on, 286, 287 

presumption of consideration of, 7s6(n), 342 

see ‘Bills of Exchange’; ‘Cheque*; ‘Huiylis’; ‘Promissory Note’ 

NEXT FRIEND, 

• 

representation of minor by, 197 
affidavit of fitness by, 197 
representation of lunatic by, ^£;o 
cause-title of a suit instituted through, 3*^0 

NEW CASE, 

amendment of [)leading seeking to introiluce, will be refused, 523, 528, 
S29 

NEWSPAPER, 

liabiity cif editor, printer, publisher and proprietor (or libel contained 
in, io48(n) 

particulars to be given of a libel contained in, 4c)3 
For Forms of pleadings, see ‘IJlxT; ‘Slander of Title’ 

NON-IOINDER OF PARTIES, 
meaning of, 62 

of a necessary party, effect of, 62 

Court’s power to make a decree between parties actually before it, wlicn 
to be exercised, 63 

objections to, how and when to be taken, 63 
^^^dition and substitution of praties and limitation, 69-71 

NOTICE. , 

pleading of, 346, 347 

tind^ S.80, C.P.Codc — when a condition precedent to institution of 
suit, 390 
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NOTICE.— ^ 

when necessary for suit against Administrator-General, 71 
— do — for suit against receiver appointed by Court, 246, 247 

— do — for suit against official assignee or receiver in insolvency, 

192 « 

— do — for suit against state railway. III, 806(11) 

— do — for suit against Pbst and Telegraph authorities, 836(11) 

— do — for suit against common manager, 112 

pleading, 390, 390(11) ♦ 

particulars to be given of, 474, 501, 504 

NOTICE OF DEPOSIT, 

in suits for redemption, 1142(11) 

NOTICE OF DISHONOUR, 
see ‘Bills of Exchange’ 


NOTICE OF LIEN. 

by pledge of goods from mercantile agent, 88 
by shipowner, 827, 828(11) ^ 

NOTICE TO QUIT, 

see ‘Landlord and Tenant’ ^ 

NOTIFICATION OF .CLAIM, 

(a) under S.77, Railways Act, when necessary, 390, 108, 109, 805(11) 

8i3(«) 

— do — how to be served, 109 

— — when does not dispense with notice under S.80, C.P.Code, 
HI, 806(11) 

(b) under S.io, Carriers Act III of 1865, 109 

(c) under Art.IIl, S.6, Sch. to the Carriage of Goods by Sea Act 
XXVI of 1925, 109, 110 

(d) under Ch.III, r.26 of the First Sch. to the Carriage by Air Act XX 

of 1934, 110 


NOTING, 

see ‘Bills of Exchange’ 


NOVATION. 

what constitutes, 502 
particulars to be given of, 502 


NUISANCE, 

what is a, 502 t 

particulars to be given of, 502 
I. Private nuisance — 

damage^ is the jgist of the action for, 1156, 1157(0) 
parties to suit, ii57(n) 

limitation for a suit for, 1457(11), 1159(0), ii6o(n) c 

personal discomfort mu.st be substantial, 1156(0), 1158(11), ii6i(n) 
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NUISANCE. — Continued. 

.1 

action for nuisance causing personal discomfort and one causing injury 
* to property, 1162(0) 

2 Public nuisance — 

when ^a private person can maintain a suit in respect of a public nuisance, 
1163, 1164(0), 1165(0) 

f )ublic and private nuisance — ilistinction between, 1165(11) 
imitation for a suit for, 1165(11) 

• Forms af Pleadings: 

I Private nuisance — 

claim for injunction and damage for nuisance causetl by noise, 1156, 1157 
— ilo — for nuisance caused by noise anil dust, 1158, 1159 

— tlo — for nuisance caused by noxious anti offensive fumes, 1 1 59, 

1 160 

— do — caused by noise and offensive smell, 1161, 1162 

claim for damages against owner for collapse of house on adjoining pre- 
mises, 1160, 1161 

claim by riparian owner for nuisance by pollution of water in a river, 
1165, 1166 

defence to a claim for a nuisance causing personal inconvenience, 1166, 
1167 •# 

defence to a claim by riparian owner for nuisance by pollution of water, 
1167, 1168 * ^ 

2. Public nuisance — 

claim by an individual for damages for public nuisance, 1163 
claim by individuals for removal of an olistruction to a public road, 1164, 
1 165 

NULLITY OF MARRIAGE, 

I Under the Ind.Div.Act — 
who can apply for, 574(11) 
claim to custody of cliildren, 575(11) 
defences to a claim for, 575(11) 

Form of Petition: 
husband's petition for, 574, 575 
2. Under the Parsi Marriage and Divorce Act III, 1936 — 
grounds for, 1089(11) 

Form of Pleading: 

claim by Parsi wife for nullity of marriage, 1089, 1090 
NUMEROUS PERSONS, 

% 

suit by or against — under O.i, r.8, C.P.Code, 51 
frame of siiit where partners numerous, 218, 219 

— do — where members of 'an unincorporated association numerous, 

262 

OBJECTIONS, ' 

in point of law, 375 

technical, to pleadings, see ‘Misjoinder and Nonjoinder of parties’, 63 
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OFFICIAL ASSIGNEE, 

notice to sue when necessary under S.8o, C.P.Code, 192 
see ‘Insolvency’ 

OFFICIAL RECEIVER, 

notice to sue when necessary, under S.80, C.P.Code, 246, 247, 
see ‘Receiver’ 

OFFICIAL TRUSTEE. 

parties to suits where the property is vested in the, 251 
should act as the sole trustee, 251 
may sue and may be sued in his corporate name, 251 
rights, powers, privileges, duties and liabilities of, 251 
S.80, C.P.Code applies if in any suit relief is claimed against oQlcial trustee 
personally, 251 

OPPONENT’S PLEADING, 

amendment of, 522^ 
striking out, 539 

ORIGINATING SUMMONS*, 

is a summons other than a sumiiiAiis in a pending cause, 20(11) 
is a pleading, 20 • 

rules of pleading relating to, 36 

PAKKA AND KAfCHA ADATIAS, 

1. Pakka Adatia — 

when agent of upcouniry constituents, 21 1 
when liable to be sued by the constituent, 2 1 1 

is entitled to sue and is liable to be suetl by ihe seller upon the con- 
tract, 21 1 

2. Katcha Adatia — 

makes privity of contract between third |>arty and constituents, 21 1 
is liable on the contract to the thinl party, 21 1 

is agent for an unnamed principal with personal liability on himself, 2U 

PART PERFORMANCE, 
doctrine of, 1274(11) • 

PARTICULARS. 

object of, 446 
part of pleailings, 447 

particulars and statements of mateival facts — distinction between, 447-449 

degree of particularity, 4^19 • 

in respect of what matters ordered, 450 

further and better particulars when ordered, 450 

in resjiect of what matters' not ordered, 451 

additional, 451 ^ c 

application for, 451, 452 



Index 


*375 


•PARTICULARS.— 

how delivered, 452 

time for delivery of, 452, 453 

postponement of, till after, discovery, 453-455 

exception to the above rule in action for libel, 455, 456 

effect of omission to give particulars ordered, 456-458 

effect of not asking for, 458 

^instances of particulars required or refused, see each heading: 

* ‘Accident’; ‘Account’; ‘Account Stated’; ‘Acknowledgment of Liabi- 
lity’; ‘Acquiescence’; ‘Admiralty Action’; ‘Adultery’; ‘Adverse Pos- 
session’; ‘Agency*; ‘Agreement*; ‘Alteration’; ‘Amount Claimed’; 
‘Assignment’; ‘Belief’ — particular grounds of*; ‘Bills of Exchange’; 
‘Breach of Contract*; ‘Breach of Condition in a Contract’; ‘Breach of 
Duty’; ‘Breach of Trust’; ‘Breach of Warranty’; ‘Business — loss of’; 
‘Coercion’; ‘Collision’; ‘Collusion*; ‘Condition of Mind’; ‘Considera- 
tion’; ‘Conspiracy*; ‘Contract*; ‘Contributory Negligence’; ‘Copy- 
right’; ‘Cruelty*; ‘Custom’; ‘Damages’; ‘Defamation*; ‘Delusion’; 
‘Easemenit*; ‘Estoppel*; ‘Executor de son tort*; ‘Extraordinary Expen- 
ses’; ‘Fair Comment’ ; ‘Fatal Accidents Act’; ‘Forfeiture’; ‘Fraud’; 
‘Fraudulent Intention’; ‘Guarantee*; ‘Heirship*; ‘Immorality’; 
‘Illegality’; ‘Inevitable Accident’; ‘Inheritance’; ‘Innuendo’; ‘Insanity*; 
‘Legal’ Necessity;; ‘Libel’; ‘Malice*; ‘Malicious Prosecution’; ‘Mis- 
conduct’; ‘Misrepresentation*; ‘Mistake^*; ‘Money had and received’; 
‘Negligence’; ‘Notice’; ‘Novation’; ‘Partition’; ‘Passing-of’; ‘Patent — 
Infringement of’; ‘Performance of contract’; ‘Rectification’; ‘Represen- 
tation’; ‘Representative Capacity’; ‘Revocation’; ‘Right of way*; 
‘Satisfaction*; ‘Seduction’; ‘Slander*; ‘Trade Mark*; ‘Undue Influence’; 
‘Usage*; ‘Waiver’; ‘Way’; ‘Wilful Default’; ‘Wintness — name of’; 
particulars and interrogatories — distinction between, 516 

PARTIES, 

definition of, 41, 42 
selection of, 42 

classification of, see ‘Classification of Parties* 
joinder of, see ‘Joinder of Parties* 
non-joinder of, see ‘Non- Joinder of Parties’ 
mis'joindcr of, see ‘Misjoinder of Parties* 

adding, striking out, substitution of, see ‘Adding, Striking out, Substitu- 
tion of Parties’ 

transposition of, see ‘Transposition of Parties’ • 
classes of jicrsons, see ‘Classes of Persons* 

PARTIES IN MORE THAN ONE CAPAaTY, 
joinder of, 53, 54 

joinder of executors and adminisU’ators in their personal as well as re- 
presentative capacity, 53 • 

joinder of. Court s power to order separate trials, 53 
partner can be both plaintiff and defendant, 213 ‘ *• 

PARTIES POR THE PURPOSE OF WATCHING PROCEEDINGS, 

• see ‘Quasi-parties’ 



tyj6 Index 

PARTITION (HINDU LAW), 

necessary conditions of, ii68(n), 1172(11) 
position of parties in a suit for, 1168(11) 
parties to suit, 1168, 1169(0), 502, 503 
partial, when permissible, 1169, 1170(0) 
material averments in a suit tor, 502, 503 
costs of suit for, 1170(0) 
court-fees payable in suit for, 1170(0) 
mode of, 1170, 1171(0) 
limitation for a suit for, 1171(0) 

Karta’s liability to account, 1171(0) 
questions of title if should be decided in a suit for, 1171(0) 
mortgagees of cosharers if necessary parties to suit for, 54 

Forms of Pleadings: 

claim for partition of joint Hindu family property, 1168-1170 
claim by coparcener for partition, and accounts against the kart a, 1171, 
1172 

defence to a claim for partition, 1172-1174 



PARTNERS. 

who are, 211, 212, 

when suits may be instituted or defended in the firm name, 212, 213 
as a rule all partners must join as plaintiffs, 213, 214 
liability of partners, joint and several, 214 

liability of all partners for acts done and obligations incurred by one 
partner, 229, 230 

when a partner may institute suit in the firm name, 214 
registration of firm and its members — necessity for, 214-216 
in respect of what matters registration not necessary, 214, 215 
effect of O.XXX, C.P.Code, 212, 213 

a minor cannot be a partner but may be admitted to the benefits of a 
partnership, 212, 223, 237, 238 

time within which a minor on attaining majority may elect to be a 
partner, 222, 223 

when a partner can sue his copartner without asking for accounts or 
dissolution, 220, 221 

when a partner can sue his copartner for contribution, 220, 221, 874(n) 
a partner may sue for winding up of the affairs of partnership after dis- 
solution, 222 

an assignee of a partner s share may sue for winding up of the affairs of 
partnership after dissolution, 222 

an assignee of a partner’s i^harc, if necessary party to a partner’s suit for 
winding up the affairs of a partnership after dissolution, 222 
when the asignee or receiver in insolvency may sue or be sued by a 
solvent partner after the dissolution of the firm upon the insolvency of 
a partner, 222 

chan^9 in tlic firm by retirement of a partner, 234, 235 
by introduction of a new partner, 235 
by death of partner, 235- 236 
by^ insolvcricy of a partner, 236 

liability of retiring partner to third party, 234, 235 ' 
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PARTMtRS. — Continued, 

non-liability of. an incoming partner for any act of the firm done before 
he became a partner, 235 

right of suit of new firm when debts due to the old firm are assigned 
to^the new firm, 235 

liability of the estate of a deceased partner for any act of the firm done 
after his death, 236 

when a partner who is adjudicated an insolvent ceases to be a member 
> of the firm, 236 

dormant, when may join as plaintiffs in an action, 236 
dormant, when ought be made defendants in an action on a contract 
binding the firm, 236 

dormant, liability on contracts entered into on behalf of the firm, 236 
retirement of a dormant partner — effect of, 236, 237 
nominal — who arc, 237 

nominal, when need and when need not be joined as party, 237 
sub-partner — who is a , 237 

liability of a sub-partner to creditors of the firm, 237 

member of a Hindu joint family representing the family as partner, 238 

Parties to suits — 

1. Suits between partners — , 

as a rule in a suit for dissolution^ all partners however numerous must be 
parties. 218 ^ 

exception to the rule, 218 

a sub-partner or an assignee of a partner’s share is not a necessary party 
to a suit for dissolution as between partners, 219 
when an assignee of a partner’s share may sue for accounts before dis- 
solution, 218, 219 

when a receiver appointed at the instance of a partner’s share may sue 
for accounts before dissolution, 219 

when a partner may sue for accounts without claiming a dissolution, 
219, 220 

2. Suits between persons who have agreed to become partners — 

other members if necessary parties to suit for breach of agreement, 223 

3. Suits by persons induced by frautl to become partners, 223, 224 

4. Suits between partners and non-partners^ — 

(a) suits ex contractu — 

(i) negotiable instruments, suits by and against the firm, 224-229 

(ii) other contracts, suits by and against the firm, 229-232 

(b) suits ex delicto — 

suits by and against partners for torts, 232-234 

5. Suits by and against persons holding themselves out as partners, 239, 240 

Forms of Pleadings: • 

I. Suit between partners — 

claim by a partner for dissolution of partnership, 1174 
claim by a partner for winding up the affairs of a dissolved partnership 
wick an alternative prayer for dissolution,^ 1 175 
claim for dissolution of partnership and accounts, 1176-1178 


m 



claim by a partner for partial accounts without dissolution of tfe 
• 1178, 1179 

claim by a partner for secret profit made by his copartner, 1179, 1180 • 
claim for winding up the affairs of a dissolved partnership and for appoint- 
•ment of a receiver and manager, 1180, 1181 

2. Suit between partners and non-partners — 

claim by sellers for price of goods against partners, including a partner 
who has retired, 1181, 1182 

defence by a retired partner to a claim for price of goods, 1182 ‘ 

PASSENGER, 
see ‘Carriers’ 

PASSING OFF, 

facts to be pleaded in a suit for, 50 j 
particulars to be ordered in a suit for, 503 

colourable imitation of trade mark, when actionable, 1182-1184 
registered and unregistered trade mark — incidents of, 1184(11) 
damages for, 1184, 1185(0) 
limitation for a suit for, n8fj(n) 
of trade name when actionable, 1185-1187(0) 
facts to be pleaded, 503 
Forms of Pleadings: 

1. Trade Mark — 

claim against the defendants for passing off the goods as the plaintiff’s 
goods, 1182-1185 

2. Trade name. 

claim against the defendants for passing off their goods as the plaintiff’s 
goods, 1185-1187 

defence of denial of infringement and of acquiescence, 1187, 1188 
PATENTS AND DESIGNS, 

infringement of patents is a mixed question of law and fact, 503, 1189 
different ways of infringement of, 1189(0) 

facts to be alleged and proved in a suit for infringement of, 503, 504 
particulars of breaches consisting of the alleged infringement, 504 
particulars of objections to the validity of a patent, 504 
essential feature necessary to the validity of a patent is novelty, 504, 
1189(11) 

invention means any manner of new manufacture, ii88(n) 
public and private user of ifivention — distinction between, 1189 
suit for infringement of, when docs not lie, 1189, 1190 
assignment of patent,, 1190(0) ^ 

place of suing, 1190(0) 

limitation for a suit for infringement of, 1190(0) 
design, odefinition of, 1190(0) 

piracy of registered design what constitutes, 1190(0) 
registered proprietor undcf 8.2(14), Ind.Pat. & Dcs.Act, 191 1^ meaning 
of, 1190, 1191 
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PATEfc AND DESIGNS.— 

, Forms of Pleadings: 

claim for infringement of a patent, ii88, 1189 
claim for infringement of a registered design, 1190, 1191 
defcmcc to a claim for infringement of a patent, 1191, 1192 
defence to a claim for infringement of design, 1191 

PAUPER, see ‘Forma Pauperis* 

PAWN, sec ‘Pledge’ 

PEDIGREE, 

see ‘Heirship* 

PENALTY. 

when a stipulation in a contract may ainoiint to, 781(11), 786(11) 


*379 


PERFORMANCE OF CONTRACT, 
how to plead, 504 

excuses for non-performance must be pleaded with particularity, 504, 505 
part, sec ‘Part Performance* $ 

PERSON OF UNSOUND MIND, 
see ‘Lunatic* 

PERSONS, 

legal, if can be plaintiff and defendant in the same suit, 53 
classes of, sec ‘Classes of Persons* • 


PERSONAL INJURY, see ‘Injury* 


PETITIONS, 


Forms of Pleadings: 

petition for amendment of one’s own pleading, 563 
petition for amcntlnient of the opponent’s peading, 564 
— do — another Form, 565 

petition by unpaid creditor for winding up, 566, 567 
petition for reduction of capital of a company, 567-569 
husband*s petition for dissolution of marriage under the hid. Div. Act, 
156^572 , . . . . 

wifc*s petition for dissolution of marriage under the Ind.Div. Act, 572, 

.573 

wifc*s petition for nullity of marriage under the Ind.Div.Act, 573, 574 
husband’s petition for nullity of marriage under the Ind.Div. Act, 574, 


wife’s petition for judicial sepjvatioii under the Ind.Div.Act, 575, 576 
wife’s petition for restitution bf conjugal rights under the Ind.Div.Act, 

578 

petition to have the election of a councillor of a corporation declared 
void, 578-581 

petition hir appointment of a guardian ipf a minor, 581, 382 
according to Mad.High Court O.S.Rules, 382-586 
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PETniON.-^ontinned. 

petition for appointment of guardian of the person and property of a 
minor, 586, 587 

petition for appointment of guardian ad litem, 588 
petition for leave to appeal to His Majesty in Council, 589, 590 « 
petition for leave to appeal to the Federal Court, 590-392 
petition for grant of letters of administration, 592, 393 
petition for grant of letters of administration with the will annexed, 594, 595 
petition for judge’s order to apply for letters of administration, 586 * 

petition for grant of probate according to Bom.High Court O.S. Rules, 

597? 598 

— do — according to Mad.High Court O.S. Rules, 599, 600 

— do — Dist. Court Form, 601, 602 

application for ap|)ointment of a receiver in an administration suit against 
an executor, 602-604 

— do — in a suit based on a simple mortgage, 604-606 

application for appointment of an interim receiver in a partition suit, 
606-608 

application for appointment bf a receiver of a partnership business, 609-611 
application for appointment of a receiver and manager of a partnership 
business, 61 1, 612 

petition for succession certificate according to Bbm.High Court O.S. Rules, 
613, 614 


PLACE OF SUING, 

A- In contract, 281-293 

where no place of performance specified in contract, 282-287 
the maxim, ‘debtor must find out the creditor’, sec ‘Debtor must find but 
the Creditor*. 

in case of assignment of debt, 287 
in case of breaches of contract, 287-293 

(a) contract of agency, 287, 288 

(b) contract of bailment, 288 

(c) contract of betrothal, 288 

(d) contract of marriage, 288 

(c) contract of insurance, 288-289 
(f) negotiable instruments, 289-293 

B. In tort, 293 

C. In other cases, 294-296 

(a) in administration suits, 294 

(b) in suit for custody of minor, 294 

(c) in divorce, 294, 295 

(d) in restitution of conjugal rights, 293 

(e) in setting aside decree on the grou/id of fraud, 295 

(f) in setting aside document on the ground of fraud, 295 

PLAINT, ’ 

I. Formal parts and contents of — • 

(a) heading, 349, 350 
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PLi\INT. — Continned. 

,(b) title — 

names of parties, 350 

description of parties, 351, 352 

description of parties in particular cases, 352-354 

^c) body — 

matters of inducement, 355 
• facts constituting the cause of action, 355, 356 

• date of cause of action, if should be pleaded, 356-358 
grounds of exemption from limitation law, 359 
facts showing that the court has jurisdiction, 359 

statement of the value of the subject-matter of the suit f<»r the 
purposes of jurisdiciion and court-fees, 360 
reliefs, 360, 361 

2. Presentation of, 

see ‘Presentation of Plaint’ 

3. Rejection of, 

sec ‘Rejection of Plaint* 

4. Amendment of, ^ 

sec ‘Amendment of Pleadings’ ^ 

5. Verification of, • 

sec ‘Verification of Plead in ijs’ 

PLHADING, 

rules of — 

under the Regulatitjns, sec ‘Regulations’ 
under the C.P.Code, 1859, 15-18 
under the C.P.Code, 1882, 18 
under the C.P.Code, 1908, 29-31 
under the O.S.RuIes of the High C^ourts, 31 
under the Rules of the F’etleral Court, 31 
for Presidency Small Cau.se Courts, 31 
system of, see ‘Systems of Pleading’ 
general rules of, see ‘General Rules of Pleading’ 

points of difference between the English and the Indian .systems of— 
as to .subsequent pleatlings, 37, 38 
as to framing of issues, 38-40 
as to construction of pleadings, 40 
forms of, 3, 32, 33 

PLEADINGS, . 

definition of, 20, 31, 32 
object of, 21 * 

construction of, see ‘Construction* of Pleadings’ 
history of — ^ 

during the Hindu Period, 5-7 
during the Mahomedan Period, 8, 9 
durirtg the British Indian Period up to 19118, 8-18 
additional, 34 
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PLEADINGS. — Continued. ^ 

siibsequent> under the English system, 22-24, 27, 28, 37 
— do— under the Indian system, 33, 34, 37-40 

plaint, see ‘Plaint’ 

defence, see ‘Written Statement of the Defendant’ ^ 

forms of, 3, 32, 33 

when dispensed with, 24, 25 

close of, under the English system, 24 

delivery of — » 

in the High Court of Justice in England, 21-24 
under the Regulations, 12-14 
under the C.P.Codc, 1859, 16, 17 
under the C.P.Codc, 1882, 18 
under the C.P.Codc, 1908, 33, 34 
under the Prcs.Small Cause Court Act, 34 
under the O.S. Rules of the High Courts, 35, 36 
under the Rules of the Federal Court, 36 

PLEAS IN ABATEMENT. 

no plea or defence can now be pleaded in abatement, 26 

PLEDGE, ‘ 

what is a, 83, 1193(0) ' 

conditions or, 1193(11) * 

rights of the pawnee, 1193(11) 

pledgee has no fight of foreclosure, 1193(11) 

pledgee has no right of property in the pawn but merely a right to sell, 

principle of avoiding clog on the equity of redemption does not apply to, 
H94(n) 

limitation for a suit for recovery of money secured by, ii94(n) 

— do — for sale of the property pledged, 1193(11) 

when pawnor may sell by giving notice of sale, 1195(11) 
facts to be proved by pawnor when no period was fixed for repayment of 
loan, 1193(11) 

by mercantile agent when binds owner, 87 

by seller who retains |.TOssession of the goods when binds buyer, 87 
by buyer in possession of goods when binds unpaid vendor, 88 
by mortgagor in possession of goods when binds mortgagee, 88 
by person in possession under voidable contract — effect of, 89 

Forms of Pleadings: 

claim by pawnee against pawnor for sale of the pledged gootls, 1193, **94 
claim by pawnee against jjawnbr for balance of loan after sale of pledged 
goods, 1195, 

POLICY, sec ‘Insurance’ , 

t 

POSSESSION UNDER S.9, SP. REL. ACT, 

scopc*^ of enquiry under S.9, Sp.Rel.Act, 1196(11) 

what the plaintiff has to prove, 1196, ii97(n) 

nature of possession coifiicmplated by S.9 of the Act, ii97(n)* 

reliefs which the plaintiff is entitled to claim, ii97(n) 
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•• 

• POSSESSION UNDER S.9, SP. REL ACT. ^-Coniinued. 

•limitation for a suit for, 1198(11) 
court fee payable, 1198(0} 

Form of Pleading: 

claim to recover possession of land under S.9, Sp. Rel.Act, 1196' 11 98 


POST & TELEGRAPH AUTHORITIES, 

• arc statutory carriers, 107 

liability of Central Government for loss of insured postal article, 107, 108 
— do — for loss, misdelivery, delay or damage of ]H)stal article, 108 

— do — for non-payment to sender of the amo'iint recovered from 

the addressee in respect of a value-payable jiostal article, 107 
— do — for delivery of a postal article without collecting the money, 

108 

— do — for loss of contents of a registered envelope, 108 

— do — for misdelivery of a money order, 108 

liability of Crown in respect of telegraphic message, 108 
sec, ‘Carriers* 


PRAYER, see ‘Reliefs* 

PRE-EMPTION, 

application of the Mahomcd«in law of, i#98(n) 
who may claim, 1198(11) 

formalities of demand to be observed by pre-emptor, 1199(11) 
tender of price, 1199(11) 

burden of proof that the ostensible consideration is the real consideration 
is on the vendee, ii99(n) 
partial, i2oo(n) 
parties vo suit, i2oo(n) 
joinder of causes of action, i2oi(n) 
among Hindus, 1201, 1203(11) 
limitation for a suit for, 1200(11) 

Forms of Pleadings: 

claim by Sunni Mahoniedan for pre-emption, 1198-1200 
claim by a Hindu for pre-emption according to custom, 1201 
defence to above, 1202 


PRESCRIPTION, 

see ‘Easement’, ‘Light and Air*, ‘Ways,* ‘Water-course* 

PRESENTATION OF PLAINT, 

to whom to be made — 

(a) under the C.P.Code, 362 

(b) under the Rules of the Fedctal Court, 362 

(c) under the O.S.Rules of tlie Mad.& Rang.High Courts, 362 

(d) under the O.S.Rules of the Bom.High Court, 362 

(e) under the O.S.Rules of the Cal.High Court, 362 ** 

by whom and how to be made, 362, 363 

date oR 363, 364 • 

computation of time for, 364-366 
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PRESUMPTION. 

facts presumed in party’s favour not to be pleaded, 342 
of consideration of negotiable instruments, 342, 1203, I204(n) 


•• 


PRINCE, sec ‘Ruling Chiefs’ 


PRIORITY. 

of mortgages, 1136, U37(n) 

between prior mortgagee of movables without possession and subsequent 
mortgagee with possession, 1152(11) 

PRIVILEGE. 

as a special defence — 

(i) absolute privilege, 434, 435 

(ii) qualified privilege, 435, 436 

PROBATE, 

effect of grant of, 123- 125 
to whom cannot be granted, 124, 130, 131 
absolute and conditional grrfnt of, 124, 125 
right of suit vests in executor from the date of will, 123 
remedies of a creditor who institutes suit before and obtains decree after 
grant of, 137 

executor’s right of suit before grant of, 144 
executor’s liability to be sued before grant of, 145, 146 
Forms of Petitions: 

petition for grant of, (Bom.High Court O.S. Rules), 597, 598 
— do — (Mad.High Court O.S. Rules), 599, 600 

— do — District Court Form, 601, 602 

PRO FORMA DEFENDANT, 

an expression not known to law, 54 

a defendant who is impleaded for the sake of conformity is described in 
ordinary language as, 55 

a term that ought never to appear in the cause-title of any suit or , 
proceeding, ^5 

need not be joined in appeal, 55 

omission to bring on the record the legal representatives of a deceased 
pro forma defendant does not cause the suit to abate, 55 

PROMISSORY NOTE, 

definition of, 1203(0) , 

payable on demand, is payable without demand, 1203(0) 
when cau.se of action on a note payable on demand arises, 1203(0) 
limitation for a suit on, 1203(11) « 

presentation of, when necessary, i20^(n) 

where no place of payment specified — application of the doctrine, ‘Debtor 
mus^ find out his creditor’, 286, 1203(0) 
negotiation of. 1 208(0) 
presumption of consideration, 1203, 1204(0) 
suit based on a defective, effect of, 1 204(0) ^ 
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PRQMI^ORY NOTE.--Continued. 

, insufficiently stamped, effect of, 1204(0) 
when plaintiff can sue on the original consideration, 1206, 1207 
liability of principal on a note signed by agent, 121 i(n) 
total* absence of consideration as a defence by maker to a suit on, 303, 
1211, I2i2(n) 

partial absence of consideration as a defence by maker to a suit on, 396, 
397, I2i2(n) 

* total or partial failure of consideration as a defence by maker to a suit on, 
I2i2(n) 

illegality of consideration as a defence by maker to a suit on, 398-400, 
i2i2(n) 

fraudulent procuring of note as a defence by maker to a suit on, 412, 

I2i3(n) 

material alteration as a defence by maker to a suit on, 385, 386, I2i3(n) 
non-fulfilment of condition precedent to the attaching of obligation as a 
defence by maker to a suit on, 1213, 1214(11) 
want of capacity as a defence by maker to a suit on, 1214(11) 
accord and satisfaction as a defence by maker to a suit on, 3^1-383, 1214(11) 
noii-prcscntmeiit as a defence by maker to a suit on, 1214(11), 1216(11) 
plaintiff not a holder in due course as a defence by makcr^to a suit on, 
1214, I2i5(n) 

forgery as a defence by maker to i suit on, 1215(0) 
statutory estoppel against maker of, 407, 408, 1213(11) 

— do against indorser, i2i6(n) 

want of notice of dishonour as a defence by indorser, 1216(11) 
limitation of liability by express words in the indorsement as a defence 
by indorser, 1216(11) 

cause of action on the original consideration, 1206, 1207(11), 1209, i2io(n) 
— do — when pro-note forming basis of the suit is inadmissible, 

1204(11) 

when plaintiff suing on a note which is inadmissible may be allowed to 
amend his plaint so as to base his claim on the original consideration, 
1204, i203(n) 

place of suing, 282-287, 291-293 
parties to suit on, 1204(0) 

place of assignment of, is the place where part of the cause of action arises, 
292, 293 

liability of indorser of, 1207, i2o8{n), 1209(0) 

conditions precedent to the liability of indorser of, i2o8(n) 

suit on a lost, i205(n) • 

when principal liable on a note signed by agent, i2ii(n) 

liability of a firm on a note signed by partner, 227-229, 231, 232 

Forms of Pleadings: 

claim by payee against maker on a promissory note, 1203-1205 
claim by payee on a lost promissdjy note, 1205, 1206 
claim by pavee against maker on original consideration, 1206, 1207 
claim by indorsee against indorser and maker for payment,, 
claim by principal against agent for damages for taking a promissory note 
in the name of a third party, 1209, 1210 
claim 3 n a promissory note executcci by an* agent for and on behalf of 
his principal, 1211 

m 


I 
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PROMISSORY UOTE.-JContmued. 

defence by maker to a claim by payee on a promissoty note, 1211, 1213 
defence by maker to a claim by indorsee on a promissory note, i2ii|, 1215 
defence by indorser to a claim by indorsee on a promissory note, 1215, 1216 
defence by maker against payee on the original consideration, I2i6 

PROOF, 

burden of, see notes under Forms of Pleadings ^ 

PROPER PARTIES, 
who arc, 43, 44, 66 

and necessary parties — distinction between, 43, 44, 45 

who cannot be joined as, 44, 66 

object of adding, 44, 45 

right of intervention of persons as, 45, 46 

joinder of — and limitation, 69, 70 

PROSECUTION, 

malicious, sec ‘Malicious Prosecution* 

PROSPECTUS, 

t 

sec ‘Company* < 

PROTEST. 

sec ‘Bills of Exchange* 

PUBLIC CHARITIES, 

I, Suits under S.92, C.P.Code, 175-179 
who can sue, 175- 177 
who can be sued, 177, 178 
who can be added as parties, 178 
abatement of suits, 179 

2 Suits under the Charitable and Religious Trusts Act XIV of 1920, 179 
PUBLIC POLICY, 

courts debarred from entertaining any claim which is against public 
policy, 31 1 

QUANTUM MERUIT, . 

is reasonable remuneration for services rendered, 1289, i29o(n) 

QUASI-CONTRACTS, 

is a contract fictitiously implied by law, 275 

QUASI-CRIMINAL PROCEEDINGS, • 
malicious, liability for, i078(n) 

QUASI-PARTIES, 

parties for the purpose oi^ watching proceedings, 54 %. 

QUASI-TORTS, 275 



QUI^. ENJOYMENT, 

, when a covenant for, will be implied in a lease,- 1040(11) 
covenant for, docs not extend to tortious acts of persons claiming under 
the lessors, ii4o(n) 

breach of covenant for — what constitutes, 1041(0) 
damages for breach of covenant for, 1041(0) 

RAILWAY COMPANIES, 

* are statutory carriers, 93, 94 

limitatioos aod exceptions from liability of, as carriers of goods aod 
passenger’s luggages, 94-97 
right of suit of, 102, 103 
when may sue consignor, 97, 98 

liability of, for loss or injury, where goods arc carried over the lines 
of two railway administrations, 100 

liability of, where a railway administration contracts to carry goods 
partly by railway and partly by sea, 100 
•liability for negligence of, as carriers of passengers, 104, 105 
liability of, for refund of fare, 105 

liability of, as carriers of passengers partly by railway and partly by air, 107 
— do — as carriers of passengers o^cr another line as well as their 
own, 105 

arc not insurers for safety of passengers, 104 
may be liable to invitees and licensees, *104 
not liable to trespassers, 104 
nor to a child en ventre sa mere, 104 

nor for robbery of passengers by his fellow passengers, lot^ 

nor for injury caused by the wilful acts of strangers or fellow passengers, 

when notification of claim necessary before institution of suit against, 109 
mode of service of notice of claim on, 109 
sec next heading. 

RAILWAYS AS CARRIERS, 

Carriers Act docs not apply to, 95(0) 

liability as bailees for loss, destructioh or deterioration of goods, 95(0) 
limitation of liability by agreement in the form of Risk Notes, 95(11) 
liability where goods are booked for transit over the lines of several rail- 
ways, 99 

liability where a railway administration contracts to carry goods partly 
by railway and partly by sea, 100, 10 1 • 
right of suit by railway company or railway administration as carriers of 
goods, 102, 103 

liability as carriers of passengers, 104, 105, 106, 8i8(n) 
onus of proof of negligence against railway company as carriers of passen- 
gers, 8i8(n), 819(0) 

liability of railway administration as carriers of luggage, 817(11) 
notification of claims and or notices to sue, 

(j) ip suits against railway companies, 108, 109, 805(0), 813(0) 

(ii) in suits against state railways, no, in, 805(0), 8o6(n) 

Sorms of Pleadings: ^ 

see ‘Carriers’ 



RATIFICATION, 

of unauthorised acts of agent by principal, 73, 74 
REBUTTER, 

delivery of, under the English rules of pleading, 24 


RECEIVER, 

1. appointed out of court, common instances of, 240, 241 

such receiver as party to suits, 241 • 

no leave of court necessary to sue such receiver, 241 

2. appointed by Court, 241 

such receiver, who may sue, 241, 242 

such receiver, when may be sued, 242, 243 

such receiver when may be sued after discharge, 243 

when such receiver is a necessary party to suits by third parties, 243, 244 

when leave to sue necessary, 244 

when leave to defend necessary, 244 

where no leave to sue necessary, 244 

when receiver need not obtain leave to sue, 245 

defect of not obtaining leave prior to institution of suit can be cured 
by subsequent leave, 245 

when party suing receiver without leave will be guilty of contempt, 
245, 246 . . , ^ 

effect of want of objection *that no leave to sue was obtained, 246, 247 
abatement of suit by or against,. 247 
grounds for appointment of, in an administration suit, 602, 603(11) 

<lo-— in a suit based on a simple mortgage, 603(11) 
jurisdiction of court to appoint receiver in a suit based on a simple mort- 
gage, 6o4(n) 

grounds for appointment of, in a partition suit, 607(0) 
jurisdiction of court to appoint, in a partition suit, 607(0) 
a party to a partition suit, if and when may be appointed, 6o8(n) 
grounds for appointment of a receiver of a partnership business, 609, 6io(n) 
grounds for appointment of a receiver and manager of a partnership busi- 
ness, 61 r, 612(11) 

Forms of Petitions: 


a 


pplication for appointment of a receiver in an administration suit, 602-604 
— do — in a suit based on a simple mortgage, 604-606 

— do — in a partition suit, 606-608 

— do — of a partnership business, 609, 610 

— of a receiver atul manager of a partnership business, 6ii, 6i2 


eECORD, 

f 

estoppel by, 401, 402 

judgements arc the most extensive species of, 402 

RECOVERY OF LAND. 

when a person not named as a defendant may intervene in a suit for, 50, 51 
when a^ person in peaceful possession may sue for, iig6, ii97(n) 
limitation for such suit, ii^(n) 

court-fec payable on sucheuit, ii98(n) * 

see ‘Possession*; ‘Landlord and Tenant* 
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. RECriFICATION, 

. of an instrument — grounds for, 505, 1217(11) 
particulars of, 565 

how far permissible when third parties have acquired rights in good faith 
anil for value, I2i7(n) 
of an instrument after decree, I2i8(n) 

— do — when not necessary, 1218(11) 

specific performance of a rectified contract, I2i9(n) 

• limitation for a suit for, 1219(11) 

Form of Pleading: 

claim to have a wrong description in a sale deed rectified, 1217, 1218 

REJECTION OF PLAINT. 

Under O.VII, r.i of the C.P.Codc — 

(a) where it docs not disclose a cause of action, 366, 367 

(b) when die relief claimed is under-valued and the plaintifi; fails to correct 
the valuation, 367, 368 

(c) when the relief claimed is under-valued anil the plaintiff fails to supply 
the requisite stamp, 368 

(d) where the suit appears from the statcjiieiit in the plaint to be barred 
by any law, 368 

inherent power of Court as jx‘gnrds, 368 
appeal, if lies from order rejecting a plSiiit, 369 
review of order rejecting a plaint, 369 
under O.S. Rules of the Madras High Court, 366 
— do — of the Rangoon High Court, 366 


REJOINDER, 

delivery of, under the English rules of pleading, 27 
— do — under Regulation IV of 1793, 14 

REGISTRATION, 

of a document under S.77 of the Registration Act — Court not to consiiler 
any matter affecting the validity of the document apart from its 
genuineness, 1219, 1220 
limitation for suit to enforce, 1220(11) 
place of suing for such suit, 1220(11) 
parties to such suit, 1220(11) 
court-fee payable in such suit, i22o(n) « 

Form of Pleading: 

claim for registration of a document under S.77 Registration Act, 

1219, 1220 , 

REGULATIONS. 

pleadings in the Zilla, City anil Provincial Courts under the, 12-15 

actions were commenced by ‘Pdtitioiis of complaint’ under the, 12 

defendant’s answer to the petition of complaint under the, 12-14 

subsequent pleadings under the, 12, 14 * 

summons to defend under the, 13, 14 

rule inquiring security from the defendant ’sndcr the, 14 

frivolous pleadings how used to be dealt with under the, 12 



RELEASE, 

how effected, 436 
by operation of law, 436 
as a special defence, 436 

RELIEFS, 

(Effect of ommission to ask for all the reliefs to which plaintiff is entitled, 
360, 361 • 

not necessary to ask for general or other reliefs, 361 
where die plaintiff claims more than what he is entitled to, 361 
where the plaintiff claims less than what he is entitled to, 3D1 
where the plaintiff omits to indicate the basis of the relief he claims, 361 
alternative, 356 
inconsistent, 356 

defendant need not plead to, 375 

RELIGIOUS ENDOWMENTS (HINDU), 

dedication of property to an Idol can be made without the creation of 
a trust, 166 ^ 

when properties are conveyed to tiustecs, both ownership and possession 
remain vested in trustees, 166, 167 
partial dedication, what is, 167 

Hindu public religious endowment, how created, 167 

parties to suits relating to, 168 

statutes respecting religious endowments, 168-179 

suits under the Religious Endowments Act, XX of 1863 parties to such 
suits respecting the property of the endowment, 169, 172 
suits under S.X4, Religious Endowments Act — parties to, 172-175 
suits under S.92, C.P.Code — 

(i) who can sue, 175, 176, 177 

(ii) who can be sued, J 77- 179 

(iii) abatement of suits, 179 

suits under the Charitable and Religious Trusts Act XIV of 1920 — parties 
to, 179 

RELIGIOUS ENDOWMENTS ACT XX OF 1863, 
object of, 169(11) 

classes of religious cstablisjiments to which the Act applies, 169 

powers of commit tes appointed under the Act, 169 

pKisition of trustee, manager or superintendent under the Act, 170-172 

who can sue under S. 14 of»the Act, 172, 173 

who can be sued under S.14 of the Act, 173, 174 

when persons interested may be joined as parties in suits under S.14 of 
the Act, 174 « 

abatement of suits under S.14 of the 'Act, 174, 175 
places where the Act is in force, 168 

RENT, 

see *Landlord and Tenant* 



RERAIR, 

. breach of covenant to, see 'Landlord and Tenant’ 
breach of warranty as to fitness of materials used for, sec ‘Work, 
lien of workman for cost of, see ‘Bailment’ 

REPLY, 

X. As subsequent pleading under the English system, 23 
* further, 23 

by a third party, 24 
pleadings subsequent to, 24 

2. As subsequent pleading under the Indian system, 33 
leave to file when necessary, 35-35 
to counterclaim, by plaintiff, 35, 439 
— do — by a third party, 35 

REPRESENTATION, 

particulars to be given of, 505 

REPRESENTATIVE CAPACITY, 

right to be stated in the cause- title, 51, 51#, 505 

REPRESENTATIVE PARTIES, * 

parties on behalf of themselves and others, 51 

parties on behalf of others, 52 

joinder of dissentient persons as defendants, 52 

REPUDIATION, 

of contract — what is, 505, 506 
particulars to be given of, 506 

RESCISSION, 

of contract — grounds for, 8S5, 886(n) 

— do — by minor, 202 

Forms of Pleadings: 

claim to rescind a contract of sale on the ground of fraud and misrepre- 
sentation, 885, 886 

claim to rescind a contract on the grvound of fraudulent misrepresentation 
and recovery of money paid under it, 88;i, 888 

RES JUDICATA, 

is estoppel by record, 402 • 

see ‘Estoppel’ 

RESTITUTION OF CONJUGAL JRIGHTS, 

I. Under the Indian Div.Act — 
jurisdiction of Court, 577 
refusal to obey decree for, how enforced, 577 
Form of petition: . . ^ 

wife’s petition for, 577, 578 



RESTITUTION OF CONJUGAL RlGmS.-^Contirned. 

2. Under the Hindu Law — 
cause of action for, 1084(0) 

[ dace of suing, 1084(11) 
imitation for suit for, 1084(0) 

Court-fee payable in a suit for, 1085(0) 
valuation of a suit for, 1085(0) 

Form of Plaint: 

claim by Hindu husband for restitution of conjugal rights, 1084, 1085 
^ defence by wife to above, 1086, 1087 

3. Under the Mahomedan law — 

option of puberty as a defence to husband’s suit, 1087, io88(n) 

marriage against wife’s wishes as a defence, io88(n) 

cruelty as a defence, io88(n) 

non-payment of dower as a defence, 1089(0) 

false charge of adultery as a defence, 1089(0) 

Forms of Pleadings: 

claim by husband for restitution of conjugal rights, 1084, 1085 
defence by wife to above, 1087-89 

4. Under the Burmese Buddhist J-aw — 

marriage among Burmese Buddhists is a contract, 1085(0) 

Burmese Buddhist law is applicable to Chinese Buddhists contracting 
marriage in Burma, io86(n) • 

Form of Pleading: 

claim by Burmese Buddhist husband against minor wife for restitution 
of conjugal rights, 1085, 1086 

REVERSIONER, 

nearest, 909(0) 
presumptive, 680, 689(0) . 
remote, 690 

Forms of Pleadings: 

claim by a presumptive reversionary heir to have an alienation by Hindu 
widow declared void beyond the life-time of the widow, 688, 689 
claim by a remote reversioner for declaration that an alienation made by • 
a Hindu widow is void except for her life, 690, 691 
claim by the nearest reversioners of a deceased Hindu for a declaration 
that an adoption by his widow is invalid, 908, 909 
claim by the next presumptive reversioners of a deceased Hindu for a 
declaration that an alicftation by his widow is not binding beyond her 
life-time, 910, 91 1 

REVOCATION, 
what is, 506 

may be general or special, 506 

communication of — ^when complete aghinst the person who makes it, 506 
— do — against the person to whom it is made, 506 

when a proposal may be revoked, 506, 507 
when an acceptance may be revoked, 506 

how agency may be revoked, 507 ^ 

exceptions to the power of the prindpal to revoke the agent’s authority, 

507 
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. RIQHfOFWAY. 

. what the plain ti£F has to allege and prove in a suit for private right of 
way, 507, 508 

— do in a suit relating to highway, 508 

particulars of dedication to the public must be given, 508 
sec ‘Way* 

RISK NOTES, 

risk note A, what it contemplates, 805(11), 809, 910(0) 

risk note B, misconduct within the meaning of, 807, 808(11) 

risk note H, misconduct within the meaning of, 81 1, 812(11) 

arc agreements in writing limiting the liability of railway administration, 

QSCn) 

RIVER, 

Forms of Pleadings: 

claim by riparian owner for nuisance by pollution of water in a river, 1 165, 
1 166 

defence to above, 1167, 1168 

claim for obstructing a water-course, 1287, 1288 

defence to above, 1289 

claim to establish an exclusive right of fishery in a tidal navigable river 
and for <lamages, 959, 960 » 

claim for possession of diluviated land reformed in situ, 692, 693 

ROAD, see ‘Highway’ 

RULES OF PLEADING, 

for the District Courts, 31 

for the original sides of the High Courts, 31 

for the Federal Court, 31 

for the Presidency Small Cause Courts, 31 

as regards originating summons, 36 

general, sec ‘General Rules of Pleadings’ 

* SALE OF GOODS, 

distinction between sale and agreement of sale, 122 i(n) 
seller’s right to sue for price, when arises, 1221(11) 
seller’s claim to reasonable price where no price fixed, 1222(0) 
if seller can claim interest on price, 1221(11),* 1222(11),, 1223(11) 
limitation for a suit by seller for price, 1221, 1222(11) 
cause of action in a suit, where price was to be fixed by the valuation of a 
third party, 1223(0) * 

limitation for such suit, 1223(0) 

ease of action in a suit where the^ price was to be paid for by a bill, 1224(0) 
limitation for such suit, 1224(0) 

cause of action in a suit where the price was vo be determined in manner 
agreed, 1224, 1225(0) » 

limitation for such suit, 1225(0) 

when •seller can sue for price of goods bargained and sold but not deli- 
vered, 1226, i227(n) 


'75 
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SALE OF GOODS. — Continued. 

when seller can sue for price of goods bargained and sold, wliere goods 
unascertained at the date of contract, 1227, 1228(0) 
when seller can claim damages for non-acceptance of goods, 1228, 1229(0) 
damages for non-acceptance of goods — measure of, 1229(0) 
tender of goods in accordance with usage not inconsistent with written 
contract when gives rise to a cause of action for non-acceptance of 
goods, 1229, 1230(0) 

when seller can sue tor resale damages for non-acceptance of goods, 123P, 
1231(0) 

seller must give notice of his intention to resell, 1231(0) 
seller must exercise his right to resell within a reasonable time from the 
date of breach, 1232(0) 
delay in resale — effect of, 1231(0), 1232(0) 
waiver of stipulation as to time, 1232(0) 
buyer *s obligation to apply for delivery, 1232(0) 
repudiation of contract — what is, 1232, 1233(0) 

whether a breach of contract is a repudiation of the whole contract: 
test, 1237(0) 

remedies of seller on wrongful repudiation of contract by buyer, 1232, 
12^3(11), i234(n) 

damages for wrongful repudiation of contract — measure of, 1233(11) 
limitation for suit for wrongful repidiation of contract, 1233(11), 1234(0) 
when seller may sue for demages for anticipatory breach of contract, 

>a35(n) 

measure of damages in such suit, 1235(0) 

when buyer may sue for damages for short delivery of goods, 1238, 
1239(11) 

for breach of implied warranty of fitness of goods, 1240, 


1241(0) 
— do — 
branccs. 


for breach of warranty of goods being free from incum- 
1242, i243(n) 

—do — for breach of express conclitinn and also for breach of 

warranty, 1244(0) 

liability of a retail dealer on a contract of sale and of a manufacturer in 
tort to buyer, 1246-1247(0) 

Forms of Pleadings: 

Seller against buyer — 

cairn by seller for price of goods sold and delivered, 1221 
— do — when no price fixed, 1222 

-—do — when the price was to be fixed by the valuation of a third 

party, 1223 

— do— when price was to be paid for by a bill, 1224 

—do — when price was to be delivered in manner agreed, 1224, 

1225 

claim by seller for price of goods bargained and sold but not delivered, 

1226 I 

--do — another Form, 1229, 1230 

claim )?y seller for resale damages for non-acceptance of goods, 1230, 1231 
claim by seller for damages for wrongful repudiation of contract, 1232, 
*^13 

another Fdlrm, 1234 
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SAl^E OF GOODS. — Continued, 

, claim by seller for damages for anticipatory breach of contract, 1235 
defence to a claim for price of goods sold and delivered, 1235, 1236, 1237 
defence to a claim by seller for non-acceptance of goods tendered, 1237 

2. Buyer •against seller — 

claim by biwer for damages for non-delivery of an instalment of goods, 
1237, 1238 

claim by buyer for damages for short delivery, where the buyer elects 
• to treat the breach of condition as a breach of warranty, 1238, 1239 
claim by buyer for damages for breach of implied warranty of fitness, 
1240-1242 

claim by buyer of shares for damages for breach of warranty of goods 
being free from encumbrances, 1242-1244 
claim by buyer for damage for breach of express condition and also for 
breach of warranty, 1244, 1245 

claim by buyer against retail dealer on the contract of sale and against 
the manufacturer in tort, 1246, 1247 

SALE OF LAND, 

execution of conveyance by seller and payment of price arc reciprocal 
duties, 1248(0) 

time of performance of contract, 1249 ^ 

when time is not originally tine essence of the contract, performance 
within a specified time may be fixed* by notice, 1249(11) 
liability of purchaser for breach of agreement to release property of an 
existing mortgage, 1250, 1251(11) 

— do — to pay the creditors of the vendor, 1248(11) 

limitation for such suit, 1248(0) 
makctable title — what is, 1251, 1252(11) 

• in every contract of sale a warranty of title is to be presumed subject to 
special stipulations, 1 1 52(0) 

purchaser’s right to recover damages not affected by knowledge of any 
defect of title by vendor, 1252(0), 1253(11) 
rule in Tlureau v. Thornhill is not applicable to India, 1252(0) 
when vendor can claim interest on unpaid purchase money, 1248(0) 
when purchaser can claim interest on the deposit account, 1253(11) 
when vendor’s creditor can recover purchase money payable to him under 
an agreement between the vendor and the purchaser, 1253, 1254(0) 

Forms of Pleadings: 

1. Vendor against purchaser — 

claim by vendor for price of land sold, 1248, 1249 

claim by vendor against purchaser for damage for not completing pur- 
chase, 1249, 1250 

defence to a claim by vendor for alleged default on the part of the pur- 
chaser to release property sold of an existing mortgage, 1255 

2. Purchaser against vendor — ^ 

claim by purchaser against vendor for not deducing a good and market- 
able tide, 1251, 1252, 1253 

3. Vendor’s creditor v. purchaser — * 

clain\ by vendor’s creditor for purchase money payable to him under an 
agrcemnct between the vendor and die* purchaser, 1253, 1254 
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SATISFACTION, 

what is, 508 
of debt, pleading,, 508 

SCANDALOUS. 

nothing is, if relevant, 565(11) 

pleading, Court’s power to strike out, 565(11) 

SCIENTER, 

liability for injury caused by animal known to be vicious, 693, 694(n) 
has no application to an action founded on trespass by animal, i2.79(n) 

SEAL, 

old English rule of contracts under, does not apply to India, 229(11) 403 
old English coninioii law doctrine of estoppel by deed how far applicable 
to India, 403, 404 
common, of corporations, 120 

SEDUCTION, ♦ 

when defendant is entitled to partitulars of, 509 

r. 

SELECTION OF PARTIES, 
risk of improper, 42 

see ‘joinder of Parties’, ‘Mis-joiiider of Parties’, ‘Non-joiiuler of Parities* 
SERVANT, sec ‘Master and Servant’ 


SET-OFF AND COUNTER-CLAIM, 

legal set-off — conditions of, 437 
equitable set-off — what is, 437 

defensive set-off and set-off by way of counter-claim — distinction between, 

437 

counter-claim properly so called and set-off by way of counter-claim — 
distinction between, 438, 439 

counter-claim in the real sense cannot be entertained in the absence of 

rules, 438. 439 

counter-claim is an indc^nclent action, 439 

abatement of counter-claim, 439 

Bom. and Mad.High Court O.S.Rules re, 439, 440 

mode of pleading counter-efaim, 440 

limitation — 

in case of defensive set-off, 441 , 

in case of counter-claim by way of set-off, 441 

in case of counter-claim, 441 

jurisdiction of court to entertain a set-off or a counter-claim, 441 
court-fees payable on a set-off or a counter-claim, 441, 442 

f. * 

SETTLED ACCOUNT, sec Account Stated* 
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SHARES^ 

arc goods, within the meaning of the Ind.Sale of Goods Act, 1242(11) 
a person who buys shares must be presumed to liave notice of . the pro- 
visions of the Articles of Association of the Company and not of 
circumstances affecting particular, 1^42, 1243(11) 

Form of Pleading: 

claim by buyer of shares for damages for breach of warranty of goods 
being free from encumbrances, 1242, 1243 

SHEBAIT, 

right of suit is vested in> 151, 153 

representation of Idol by a minor, 153, 154 

representation of Idol by a de facto, 155 

representation of Idol by a future, 155, 156, 159 

description of representative capacity of shebait, 156 

in suits by or against Idol all shebaits arc necessary parties, 156, 157 

Idol represented by next friend may sue shebait for enforcement of trust, 

^ 5 ®’ 359 

when himself may sue to set aside his own iinauthoriscil alienation, 158 
succeeding shebaits form a continuing representative of the Idol’s pro- 
perty, 159 

suits for partition of office of .shebait, when maintainable, 160 
joinder of parties in such suits, 160 

suits relating to the framing ofxi scheme — when Idol need not be joineil, 
160, 161 • 

suits between co-sliebait.s, joinder of Itlol, if and when necessary, 161, 162 
who arc shebaits of Idol: test, 162-166 

appointment of, by the founder of an eiulowment, 162, 163 
devolution of office of shebaits where the founder dies without providing 
for succession to shebaitship, 162, 163 
founder cannot prescribe a mode of devolution repugnant to Hiiulu law 
of succession as to secular property, 163 
when and how, may nominate his successor, 163 

when a donor who makes a fresh dedication may alter the ilevolution of 
office of shebait, 163, 164 

when entitled to resign or relinquish his office, i6t; 
when may lose his rights by adverse pos.session of his co-shehaits, 165 
alienation of the office of shebait mit permissible in the absence of custom 
or u.sagc, 161; 

under the Mitakshara law a person on his birth becomes entitled to act as, 

who becomes shebait when the family of# the shebait appointed by the 
founder dies, 166 

Court’s power to appoint, for the pro|K.*r administration of trust, 166 
^when a shebait refuses to accept office,, who becomes shebait, 166 
when property is conveyed to tnistecs, suits should be instituted by or 
against the trustees, 166, 167 

when property is conveyed to sbciilar persons subject to a charge in favour 
of Idol, the secular persons need not describe thcm.seivcs as shebaits in 
suits, 167 

when^property is conveyed to Idol subject to a charge in favour of secular 
p<n*sons, all suits to be broucht or defended just as in the case of abso- 
lute dedication in favour of Idol, 167 ^ 
see /Idor. 
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SHAH-JOGI HUNDI, see ‘Hundi’ - 

SHIPPING, see ‘Admiralty*; ‘Carriage by Sea’; ‘Carriers’ 

SIGNATURE. 

of pleadings, see ‘Verification of Pleadings’ , 

SLANDER, 

particulars to be given of, 509, 510 

when actionable without proof of special damage, 1256, 1257(11), 1259, 
1260(11) 

abusive language which is defamatory and which is not, 1260(11) 
damages for, 1261(0), 1256, 1257(11), 1259(11) 
of title — what is,. 1261(0) 

what the plaintiff has to allege and prove in an action for slander of title, 
1261, 1262 

of title when also libel, 1-262(0) 

limitation for a suit for slander of title, 1263, 1264(0) 
privilege as a defence in an action for, 1263(11) 

pleading matters in mitigation of damages by the defendant, 1263, 1264(0) 
Forms of Pleadings: 

claim by a trader for slaiiller in relation to his profession or trade, 
1255-1257 . 

claim by a medical man for slander in relation to his profession or trade, 
1257-1259 

claim for damages for slander spoken of the plaintiff in Court in relation 
to his trade, 1259 

claim for damages for slander consisting in defamatory abuse, 1260 
claim for damages for slander of title to goods, 1261, 1262 
defence to a claim for alleged slander in relation to the plaintiff’s trade 
or business, 1263 

SLANDER OF TITLE, see ‘Slander’ 

SOCIETIES— REGISTERED, 

suits by or against registered societies, how to Ik* instituted, 258, 259 
abatement of suits as between members of a society, 259 

SOLICITOR, 

when may recover his professional charges on the basis of quantum 
meruit, 464, 1265 

liability to client for negligence, 1265(0) 

— do — for misrepresentation and breach of fiduciary duty, 1266, 

1267(11) 

— -do — for fraud of servant, 1102-1104(11) 

— do— for money had and reccivexJ, 1124, 1125(11) 

lien of, 432 , 

Forms of Pleadings: 

claim liy a solicitor to recover settled costs, 1264 
claim by a solicitor for professional charges, 1264, 1285 
claim by client against solicitor for damages for professional iiegligence, 
1265, 1266 ^ 
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SOI-ICITOR. — Continued. 

, claim by client against solicitor for damages for misrepresentation and 
breach of fiduciary duty, 1266-1268 
claim against solicitor for fraud of servant involving forgery, 1102, H03 
claim for money received by solicitor to the use of the plaintiff, 1124, 
1125 

defence by solicitor to above, 1130. 

SOVEREIGNS— FOREIGN, see ‘States— Foreign’ 

SPECIAL DAMAGE, 

^ what constitutes, 1163(0), 1164(0) 
particulars must be pleaded of, 480-484 

right of a person to maintain a suit for a public nuisance witlioiit proof 
of, 1163(0) 

slander, if actionable without proof of, 1256, 1257(0) 
slander of title if actionable without proof of, 1261, 1262(11) 

SPECIAL DEFENCES, 

nature and object of, 378 
effect of omission to take special defence, 379 
particular instances of — i 

account stated or settled, 379-3^1 
accord and satisfaction; 381-383 ^ 

acquiescence, 383, 384 
adverse possession, 384 
alteration, 385, 386 
attestation, want of, 386, 387 
authority, want of, 387 
benanii, 387, 388 
capacity, 388, 389 
coercion, 389 
condition of mind, 389 
conditions precetlent, 389-394 
consideration, 395-399 
contributary negligence, 400 
damages, 400, 401 
estoppel, 401, 410 
fair comment, 410-412 
fraud, 412 

fraudulent intention, 412 
illegality, 412, 413 
inevitable accident, 413 
jurisdiction — ^want of, 413 
jus tertii, 4 13-4 15 
justification, 415-432 
legal necessity, 432 
lien, 432, 433 
limitation, 433, 434 
privilege. 434-436 
release 
waiver 

see each of the above headings 
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, SPECIAL TRIBUNALS, 

exclusive jurisdiction of, 310 

SPECIFIC PERFORMANCE, 

1. Sale of land — 

averment of readiness and willingness necessary in a suit for, 1268(0) 
suit for, if a ‘suit for land*, 1268, 1269 

an ec]ui table relief’, 1269(0) ^ 

when damages may be claimed in addition, or alternatively, to, 1269, 
1270(0) 

compensation in S.19, Sp.Rcl. Act is the same thing as damages within 
tile meaning of S.73, Contract Act, 1270(11) 
vendee on a breach of contract by vendor may recover interest on de- 
posit by way of damages, 1270(0) 
limitation for a suit for, 1270(0) 
parties to suit, 1271(0) 
court-fee payable in a suit for, 1271(0) 

— do — when the defendant will be compelled to execute a con- 

veyance and to deliver possession of the property to plaintiff, 1273(0) 
agreement for sale if compulsarily registrable, 1271(0) 
when purchaser can claim •sjiccific performance of contract of sale of 
property subsequently sold vo a tljird party, 1272, 1273. 

2. Agreement to lease — < 

effect of S.27A, Sp.Rel. Act, 1274(11) 

of an oral agrccihent to lease, if permissible, 1275(11) 

Forms of Pleadings: 

claim by purchaser for specific performance of a contract to sell land with 
an alternative claim for damages, 1268-1271 
— do — another Form, 1271, 1272 

claim by purchaser for specific performance of contract for sale of pro- 
perty subsequently sold to third party, 1272, 1274 
claim for specific jXTformance of an agreement to lease, 1274, 1275 
defence to a claim by vendor for specific performance, 1275, 1276 

STAKEHOLDER, 

auctioner when a, for vendor and purchaser, 80 
STATE RAILWAYS, 

who is entitled to sue or is liable to be sued in respect of, 110, iii 
notice under S.80, C.P. Code necessary when the Secretary of State is 
the defendant, iii • 

STATES— FOREIGN, 

when may sue in any court in British India, 331, 332 
when may be sued in any court in British India, 332-334 
recogniflon of, by His Majesty or by the Central Government — when 
court shall take judicial notice of, 332 
consent of Central Government to suit against, 333, 334 
jurisdiction of courts of, 334-336 



STATEMENT.OF CLAIM, 

/:ontcnts of, 21 

when dispensed with, 2^, 25 

STATUTE, 

bona fide exercise of power conferred by, as a defence, 419, 420 
exercise of statutory powers of public officers, 421, 422 
,, acts authorised by statute not actionable in the absence of negligence 
or unreasonable conduct, 423 

• immunity of public officers in the discharge of statutory duties, 420*422 
statutory authority and immunity extend not only to the act itself but 
to all inevitable results of that act, 423, 424 
statutory authority is a good defence in resjx;ct of an act which would 
otherwise be a trespass and wrongful, 424 
set up in defence must be specially pleaded, 420 
statutory estoppel, 407, 408 
estoppel against, 409 

STATUTORY AUTHORITY, sec ‘Statute’ 

STATUTORY DUTY, see ‘Statute’ 

STREET, see ‘Highway’ 

STRIKING OUT PARTIES, 

sec ‘Addition, Striking out and Substitution of Parties' 

STRIKING OUT PLEADINGS, 

Court’s power to strike out pleadings, 539 
unnecessary pleadings when may be struck out, 539 
scandalous pleadings, 539, 540 

pleadings which tend to prejudice, embarrass or delay fair trial, 540 

SUB'LESSEE, see ‘Sub-tenant’ 

SUB-PARTNER, 
who is a, 237 

not liable to be sued by the creditors of the firm, 237 

SUBROGATION, 

what is, 1147, 1148(0) 

person claiming to be subrogated to the right of a mortgagee must pay 
'the entire amount of the incumbrance, 1147, ii48(n) 
in the Punjab an oral agreement is sufficient to confer a right of, on 
the lender, ii48(n) 

limitation for a suit by subrogee for enforcement of the rights of the 
mortgagee, 1148(0) 

Form of Pleading: 

claim by surbrogee for enforcement of the rights of the mortgagee whose 
^ mortgage has been redeemed, 1147* 
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SUBSEQUENT PLEADINGS, 

under the English system, 23,. 24, 27, 28 
under the Indian system, 35, 37, 38 

SUBSTITUTION OF PARTIES, 

sec ‘Addition, Striking out and Substitution of Parties* 

SUB-TENANT, 

not a necessary party to a suit for ejectment by landlord against tenant, 

i034(n) ...... . * 

risk of omitting to join, in suit for ejectment by landlord against tenant, 
io34(n) 

risk of non-joinder of permanent, in a suit for ejectment by landlord 
against tenant, 1034, 1035(0) 

SUCCESSION CERTIFICATE, 

necessity of a, where a person claiming by succession sues a debtor of 
a deceased person, 123 

is superseded by a subsequent grant of probate or letters of adminis- 
tration, 123 

Form of Petition: 

petition for Succession Certificate (Bom. High Court O.S. Rules), 613, 614 
SUMMONS, 

originating, sec ‘Originating Summons* 

SURCHARGE AND FALSIFY, 

when Court will re-open settled account and not merely, 633(11) 

SURETY, see ‘Bills of Exchange’, ‘Contribution’, ‘Guarantee’. 

SURREBUTTER. 

delivery of, under the English system, 24 
SURREJOINDER, 

delivery of, under the English system, 24 

SYSTEM OF PLEADING IN BRITISH INDIA & BURMA, 
a mixture of the indigenous and the foreign system, 5 
present system based on the C.P.Oadc, 1908, and the rules framed by 
the High Courts, 29, 30^ 

rules of pleading, see ‘Rules of Pleadings* • 

essential points of difference between the English and the Indian system, 

37-40 f . 

SYSTEM OF PLEADING IN ENGLAND, 19 

definitien of pleadings, 20 
object of pleadings, 21 
, what pleadings arc to be delivered, 21-24 
statement of claim, 21 ^ 



SYSJEM OF PLEADING IN ENGLAND.— 

•defence, 21 

defence containing matters arising since writ, 22 
further defence, 22 
contesion of defence, 22 
defence by a third party, 22 
reply by the plaintiff, 23 
further reply by the plaintiff, 23 
* reply by a third party, 24 
• pleadings subsequent to reply, 27 

^•hnprovements introduced by the Jud.Acts arid Rules of the Supreme 
Court, 25, 26 


TENANTS, . 

from month to month, see ‘Landlord and Tenant’ 

for a term, see ‘Landlord and Tenant* 

at sufference, who are, 1033, 1034(0) 

notice to quit if necessary, to eject, 1033, 1034(0) 

joint, arc necessary parties, 43 

shebaits arc joint, 156, 157(0) , 

holding over, 1044, io^5(n) 

claim for adverse possession by„ 4B3-463 

denial of title by, 414, 1039(11) * 

defence of jus tertii or eviction by title paramount, 414, 1043(0) 

For other matters, and Forms of Pleadings, see ‘Landlord and Tenant’ 

TENDER, 

vendor’s right of resale of goods on default of buyer to pay or tender 
the price when arises, 1231(0) 

plea of, in suits for resale damages by vendor c)f goods, sec ‘Sale of 
Goods’; ‘Sale of Land’ 


1 HINGS IN ACTION, 

vesting of, in Official Assignee or Receiver in insolvency, 182 
THIRD PARTY PROCEDURE, 

third party notice under Bom., Rang., and M^id. High Courts, O.S.Rulcs, 

443 * 444 , . 

effect of third party notice, ^^4 

^^ppearance and default of appearance of, third party — effect of, 444, 445 
defendant claiming against co-defendant, 445 


TIME, 

commencement of, from which limitation runs, 296-298 
exclusion of, as regards starting point of limitation, 299-30J 
—do— in computing the period of limitation, 303-305 
excluSon of, for purposes of limitation, 303-207 
computation of, for presentation of plaint, 304-366 



TIME.: — Continued. 

for performance of contract, i24^(n) 

«Jclo— when no time specified in contract, 504 
' — do — when not originally of the. essence of the contract, may 

be made so by notice requiring performance to be made* within a 
specified time, 1249(11) 

waiver of, for performance of contract, 512, 513 
— do— stipulation as to time, 1232(11) 

period of, for notice to quit, 1032, 1033(0) ♦ 

reasonable, for remedying alleged breach of condition of lease, by notice 
under S.ii4» T.P.Act, 1037, 1038(11) - s** 

reasonable, for determining contract of service, ro95(n) 
reasonable, within which to exercise right of resale, 1232(0) 


TITLE, 

possessory — what is, 1196(0), 1197(11) 

peaceful entry is the very essence of possessory, 1196(0) 
of a trespasser who enters peaceably is superior to that of the person 
who wrongfully dispossesses him, 1196(11) 
in a suit uncler S.9., Sp.Rcl.Act. defendant is not allowed to plead, 1197(0) 
marketable — ^what is, I2i52(n) 

warranty of, when to be presumcjl in every transaction of sale of im- 
movable property, 1252(0)^ 

purchaser’s right to insist upon proof of vendor’s, 1252, i253(n, 
of vendor depending upon disputed fact must be proved, 1252, 1253(11) 
pleading, 341 ... 

paramount, persons claiming, when may be joined in a suit to enforce 
a mortgage, 1134,. 1135(11) 

eviction of tenant by person claiming paramount, when a good defent,, 
to a suit by landlord for rent, 1043(11), 414 
tenant when estopped from denying landlord’s, 414 
forfeiture of lease upon denial of landlord’s, 1039, 1040(0) 
bailee when estopped from denying bailor’s, 407 

owner of goods when esmpped from setting up his title against buyer, 
408 

when^ transferor can plead subsequent title to land transferred, 408 
questions of, if should be decided in a partition suit, 1171(11) 

TITLE OF PLAINT, 350-354 

TITLE DEEDS, 

mortgage by deposit of, sec ‘Mortgage of Immovable Property* 
TORT, 

cause of action in, 271-273 \ 

— tlo — in contract and in tort — distinction between, 271-273 

the s^me wrong may be both a breach of contract and a tort, 273 
in the above case plaintiff may sue cither in contract or in tort, 273 
when a person may be liable for breach of contract to one jierson and 
for tort to another, 2/4 

waiver of, in favour of a breach of contract, 275 



Index 


1405 


• TORT. — Continuel. 

• q$iasi-xotxs^ 275 

liability of master for tort committed by servant, see ‘Master and 
Sevant* 

liability of firm for tort committed by a partner, 288 

liabil^ of executor for tort committed by testator, 942(0) 

joinder of partners in suit by partners for, 232, 233 

joinder of parties when tort committed by several persons, 1048(0) 

survival of right of action — 

for personal injuries, 937, 938(11). 

• under the Fatal Accidents Act,. 956(0) 

under the Indian Carnage by Air Act, 834(0) 
to the trustee of a bankrupt, 186, 187 
liability of minor for, iii8(n) 
claim by minor for damages for, 1119, 1120(11) 

TRADE MARK 

particulars to be given by plaintiff, 510, 511 
— do — to be given by defendant, 5 1 1 

unregistered, sec ‘Passing off’ 
right conferred by registration of, 1276(0) 

jurisdiction of Courts to entertain suits for infringement of, 1276(0) 
Form of Pleading: , * 

claim for infringement of a registered trade marke, 1276, 1277 

i;^ADE UNIONS, 

arc bodies corporate, 247 
as parties to suits, 248 

in respect of what matters cannot be sued, 248, 249 
effect of cancellation of registration of, 249 
effect of dissolution of, 249 

TRADE USAGES, 

arc imported into contracts as implied terms, ^8o(n) 
when trailc usage is said to be established, 480(0) 
pleading of, 480(11) 

TRANSPOSITION OF PARTIES, 

Court’s power to transpose parties, 67-6^ 
transposition of defendants, 67, 68 
tran.sposition of plaintiffs, 68 

when security for original defendant’s costs should be onlercd, 68 
limitation on the Court’s power of, 69-71 

TRAVERSE, 

denial or refusal to admit the opponent’s allegation is, 21 

may be pleaded with confession and avoidance, 27 

must be specific, 370 

must not be evasive, 370, 371 

must not be too literal, 371 

must not be too large, 371, 372 





TRAVERSE. — Continued^ 

allegations of facts not traversed when shall be deemed to be adinitted» 
not admitted when equivalent to denial, 373 

Court's discretion to require proof of allegations of facts not ti;avcrscd, 

373 * 374 ., 

matters which need not be traversed, 374, 375 


TRESPASS, 

1. To goods — 

see ‘Detention*. ‘Conversion* . . • 

who is entitled to sue for, 1277(0) 
damages for, 1278(0) 

malice as an element in an action for, 1278(0) ^ 

limitation for a suit for, 1278(0) 

doctrine of scienter has no application to an action founded on cattle- 
trespass, 1279 

2. To land — 

what is, 1280(0) 

who is entitled to sue for, 1280, 1281(0) 

reliefs to which plaintiff is entitled, in case of, 1281(0) 

limitation for a suit for, 1282(11) 

liability of a joint owner of land for, 1282(0) 

3. Trespass to person — 
see ‘Assault’ 


Forms of Pleadings: 

1. Trespass to goods — 

claim for trespass to a house and to goods, 1277 
claim for trespass and uijury vo animal, 1278 

claim for trespass to land by animal infecting plaintiff's animal, 1270 
claim for trespass to land by animal causing injury to plaintiff’s animal, 
1279, 1280 

defence to a claim for trespass and injury to an animal, 1278 

2. Trespass to land — 

claim for trespass to land, 1280, 1281 

claim for injunction for trespass to land committed by a joint tenant, 
1282, 1283 


TROVER, 

in the old law, ‘conversion’ was called, 925(n) 
action for, 925(11) 

‘ f 

TRUST, 

I. Public — f 

may be religious or charitable or parrfy religious and partly charitable, 
250 

suits in fespect of — ^joinder of parties, 250 

limitation for a suit for administration of a public charitable trust under 
S.92, CP. Code, 175, ^ 

pleading breaches of, i283(n), 470, 471 



TV(JJST,—-ContinHed, •* 

•Private — 

(a) parties to suit when property is vested in official trustee, 251 

(b) parties to suit in other cases — 

beneficiaries if and when may be joined in suits between trustees and 
third parties, 251, 252 
joinder of all trustees, if necessary, 252 

joinder of trustees when any trustee dies, disclaims or is discharged, 
252, 253 

— ; when a trustee happens to be a minor, 253 
^ —do — when a trustee is adjudged insolvent, 253 

beneficiaries’ right to sue trustees, 253 

joinder of all beneficiaries in such suit, when necessary, 253, 254 
joinder of all trustees m sucli suit, when necessary, 254 
when assignee of a beneficial interest may sue trustees, 2^2 
when the legal representatives of a deceased trustee should be joined 
in a suit against surviving trustee for acebunt, 254 
joinder of legal representatives of the last surviving trustee, when 
necessary in suit for breach of trust, against the representatives of 
another deceased trustee, 254 

joinder of third parties in suits again^jt trustees for breaches bf trust, 
when necessary, 254 

joinder of all trustees, all . as plaintiffs or some as plaintiffs and others 
as defendants, necessary in suits by trustees, 254 
joinder of all beneficiaries, when necessary, in suits by trustees, 254, 255 
joinder of trustees as defendants in suits by beneficiaries against third 
* parties, *2 55 

when beneficiaries may sue in the names of trustees by offering them 
a pmper indemnity and obtaining their consent, 255 
procedure to be adopted by beneficiaries to compel the trintecs to lend 
their names, 255, 256 

when beneficiaries may sue a wrong-doer without adding the trustees 
as parties, 256 

right of a trustee to sue his co-trustee, when arises, 256, 257 
— do — for contribution, 876(0) 

limitation when a trustee de son tart, may sue or be sued, 257 
Forms of Pleadings: 

claim by a trustee against his co-triistce for account, 626 
claim by a trustee against his co-trustees for contribution, 876 
claim for administration of a public charitable trust under S.92, C.P.Codc, 
1283 . * 

claim by ' beneficiary against legal representatives of a deceased trustee 
for account and payment of trust nwney, 1284 
defence by a trustee to a suit by co- trustee for account, 635 

TRUSTEES, See Trust’ ^ 

UNDERWRITERS, 1014, 1015 * 

UNDUE INFLUENCE, 
what is, 51 1 

parttculars to be given of, 51 1, 512 
burden of proof of, 512 
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UNINCORPORATED ASSOCIATIONS, 
description of, 258 

difference bctu^ccn a firm and other unincorporated companies, 258 
kinds of — 

(i) Societies — ^registered, see ‘Societies — Registered’ • 

(ii) Partners, see ‘Partners* 

(iii) Clubs, see ‘Clubs’ 

USAGE, 

depends for its validity on notoriety, 512 
how to plead, 512 
trade, see ‘Trade Usage* 

USE AND OCCUPATION, 
damages for, 1035(0) 

VERIFICATION OF PLEADINGS, 
object of, 531, 532 

rules of — under the C.P. Code, 352, 35^3 
who can verify, 533 ^ 

where the party should himseif verify, 533, 534 
verification in special cases — ^ 

(i) Crown, 534 

(ii) corporation, 534, 535 

(iii) firm, 535 

High Court O.S. rules relating to, 535, 536 
Federal Court rules relating to, 536, 537 
matters to be verified, 537 
mode of, 537 

defective — effect of, 537, 538 
omission to verify, effect of, 538 
verification and limitation, 538 
defective verification and waiver, 538 

VEXATIOUS PLEADINGS, 

Court’s power to strike out, 539, 540 

VOLENTI NON FIT INJURIA, 
maxim of, 425, 426, 456 * 

VULGAR ABUSE, 

when actionable, see ‘Abuse* 

WAIVER, ^ 

what constitutes, 436, 512 * 

is a matter of special pleading, 436 
may constitute a cause of action, 271 
is a mixed question of law and fact, 512 
conditions of, 51^ 

irregularity, not illegality, can be waived, 513 
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V^AV^^.—ContinHed. 

^ how to plead, 513 

of notice to quit, 1032, 1044(h) 
of jurisdiction, 336, 338 
of ^prfeiture, 1035, 1036 

of time for performance of contract, 512, 513 
of stijUiIation as to time, 1232(0) 




WAfeANT. 

pleading authority of, 420 

WARRANTY, 

covenant by way of, 1041, 1042 

breach of, particulars to be given of, 471, 472 

damages for breach of, 1244(0) 

election of buyer of goods to treat breach of condition in a contract 
as breach of, 1244(0) 


WASTE, 

by cxciitors, when a sufficient ground for appointment of a receiver, 
602, 603(0) ^ 


WATER AND WATER-COURSER 

riparian rights, what arc, 1287(0), 1289(0) 
limitation in a suit for obstructing a water-course, 1288(0) 
Farms of Pleadings: 

claim for obstructing a water-course, 1287 
defence for obstructing a water-course, 1288, '1289 

WAY, 

kinds of way, 1286(11} 

private right of way, how acquired, 1286(11) 

particulars to^ be given of, 507, 508 

Form of decree in a suit re: right of way, 1287(0) 

Form of Pleading: 

claim {nr obstnicting a private right of way, 1286 


WILFUL DEFAULT, 

particulars to be given of, 513, 617(0) 
pleading, 643(0) 

For Forms of Pleading, sec ‘Account’ 

WlhsiESSES— NAMES OF, 


when a party will be bound jto disclose, 514 

WORK, 

Quantum meruit and reasonable remuneration for services rcnScrcd, 1289(0) 
warranty as to fitness of materials in a contract for work and materials. 
ligiCn) % 


*77 



i- 

limitaSbn in^ a of work Sahe, 

li^Wa^n -ifl' a for price of wortc djpK and materrafe^ supplied^ Jt2oo(n) 

F<^S of ^Pleadings: t : ’ 

claim by a: pamtef ^or reasonable remuneratibn for services rendered,. 1289 
claim by an artist: for being prevented from completing a contract" for 

work, 1290 

claini for breach of warranty as to fitness of materials in a* contract fo/' 
work and materials, 1291 . 

claim by contractor for being prevented from completing a contf£^^ 
for work, 1292 

claim against a workman for failiircr to re>^ltvcr goods bailed; 730 « 

claim by a solicitor to recover settled costs, i;264 ^ 

claim by a solicitor for professional charges, 1264^ f 21% ! 
defence to . by ccmtractor front, completing a cohtssKt for work, 

.■ ■■ ■ ■ . 

defence by,.; workman setting up lien to claun for failure to rc-dcliver 

goods bailed, 735 

WRITTEN STATEMENT OF DEFENDANT, 369, 370 

nature and contents of — ■ ^ . 

(i) traverse, see ’Traverse* ’ 

(ji]l^con£it^i6n and , avoidance, see /.Confession and Avoidance’ 
(^^obj^idpns in point of lawi see ‘Objectiopa ittr point of Law*. . 

(^) cburiter-ddim and set-off, sec . *Sct-of£ aiM Countet'claim* 
alteinativc and mconsistenc defences, .376 

formal parts of, 377, 378 * 

special defences, see ' heading 'Special Defences’ 

WRONG-bOERv 

plaintiff K wiongdoor, a defence jiisdhcation in tort, 429 
liabiljH^ ’lfft ^ *Ttei|:»Mi to Goods^, Trc^pms^ to Land’ 

wrongful 

see ‘Aftaclinieh?* " 
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